
Regulator in
profile

Dr Brian
Martin
Dr Brian Martin has a
Doctor of Philosophy in 
Economics from the
University of Western
Australia.  He has held
positions in a number

of Australian Commonwealth and
Western Australian Government
agencies over the past 20 years. 
Some of these agencies include the
Water Authority of Western Australia, 
Ministry of Premier and Cabinet,
Department of Industrial Develop-
ment and Commonwealth Industries
Commission.  A large amount of this
time working as an economist in
policy matters - mainly dealing with
industry assistance and industry
regulation.

On two occasions Brian has worked
as a consultant to the Royal Thai
Government, Thailand, assisting with 
the restructuring of its agricultural
research and farm development
agencies.

Brian was appointed Coordinator of
Water Services, in Western Australia,
to establish and lead the newly
formed Office of Water Regulation. 
This position was established under
the Water Services Coordination Act
1995. For the past year Brian has
also represented Western Australia
on the National Task Force on Water 
Industry Reform.

Office of Water
Regulation

Developing Western
Australia’s Water
Industry
In 1995 Western Australia’s water
industry was restructured establishing 
three separate entities that regulate,
control, conserve and supply the
State’s water needs.

The restructure saw the division of
the Water Authority of Western
Australia into two new entities – the
Water Corporation and the Waters
and Rivers Commission.

At the same time the Office of Water
Regulation was formed as the water
industry regulatory body.  The Office
reports to the Minister for Water
Resources.

Under the Water Services
Coordination Act 1995, the Office of
Water Regulation has authority to :

• Regulate and license the provision 
of water services;

• Coordinate and advise on water
services policy; and

• Perform functions under laws
relating to the provision of water
services.

The core purpose of the Office is :

• As an agent of government to
facilitate a fair deal for water
service customers/consumers and
providers by promoting and
facilitating a competitive and
efficient water industry.

The core values of the Office are to :

• Be independent in advice and
decisions, based on consultation,
analysis and judgment;

• Influence others by working
cooperatively with them;

• Recognise the inter-relationship
between water services and
sustainable development, the
quality of life and the
environment;

• Build and maintain credibility;

• Create a satisfying work
environment based on teamwork,
mutual respect and professional
development;

The Office executes its core purpose
by :

• Administrating and further
developing its licensing
mechanism;

• Providing advice to the Minister
regarding price levels and
structures;
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• Being the Minister’s prime source
of independent advice on the
future development of the
industry; and

• Encouraging competition and
introducing water efficiencies.

Under the Water Services
Coordination Act, 1995, the Office of 
Water Regulation performs a number 
of vital functions including :

• Developing and administrating
the licensing framework;

• Assisting the Minister plan and
coordinate for the provision of
water services in the State;

• Advising the minister on all
aspects of policy relating to water
services, including:

• The water services needs of the
state;

• The introduction and
encouragement of competition;

• The promotion of efficiency in the
water services industries;

• Ways of promoting and achieving 
open access to water service
systems;

• Ways of achieving greater
efficiency in the use of water;

• The use of water services policy to 
assist in achieving other policy
objectives of government;

• Matters relating to the operation 
of relevant legislation;

• Charges levied for the provision
of water services.

• Monitoring the performance of
water services industries and those 
participating in them, and of
providers of water services;

• Consulting with interested groups
and persons;

• Undertaking, sponsoring and
coordinating research,
development and demonstration
relating to water services.

• Promoting the development of
commercial applications in
relation to :

• Water of all descriptions including 
storm water and waste water;

• By-products from the treatment of
waste water.

• Producing and publishing
information and reports on
matters relating to water services.

The Interests of Water
Industry Customers

The Office of Water Regulation
attends to the interests of the water
industry’s customers.  Specifically this 
involves :

• Promoting efficiency and
competition in the water industry
so as to hold down costs;

• The licensing of water suppliers so 
as to set and uphold quality;

• The development of policy on
water use, pricing and
distribution; and

• The fostering of customer charters 
and feedback development by
providers.

Promoting efficiency

As one of  the major responsibilities
of the Office of Water Regulation to
promote competition in the water
industry, a range of approaches to
improving the efficiency of the water
industry are being considered by the
Office.  These include :

• Encouraging new suppliers to
enter the industry;

• Assisting in the planning of new
water services;

• Advising on pricing, policy and
future policy;

• Research and development aimed 
at improving water industry
efficiency;

• Promoting alternative sources of
water;

• Fostering community involvement
in the industry

• Promoting efficient water use by
consumers; and

• Farm Water Planning.

Licensing Service Providers

The licensing structure ensures that
water service providers have clear
guidelines and standards under
which to operate.

Under the new legislation, 161
Controlled Areas in the State have
been defined.  These are areas in
which an Operating Licence is
required to provide water service.  All 
bodies supplying water services in a
controlled area are required to hold
a licence.

There are four classifications for
Controlled Areas.  These are :

• Water supply;

• Sewerage;

• Irrigation; and

• Drainage.

The licensing process provides all
potential suppliers with the
opportunity to obtain licences, but
more importantly ensures that licence 
holders have the ability to supply
water services to the standards
specified in the licence.  Parties who
wish to compete in the provision of
existing or new water services may, at 
any time, apply for an Operating
Licence.

Licences require that suppliers
address a range of issues including :

• Asset management;

• Operational audits;

• Technical standards;

• Prescribed individual standards of 
performance;

• Standards for the provision of
water services; and

• Performance indicators and
reporting requirements.

Copies of all licences issued are
available for public inspection at the
Office of Water Regulation.

The Minister has the authority to
implement a range of sanctions if a
service provider fails to deliver a
service consistent with Operating
Licence requirements.
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Telecommunications

ACCC draft decision to
access to Telstra’s local
network

On 14 December 1998 the
Commission announced its draft
decision to require Telstra to allow its 
competitors direct access to the use
of its customer access network, that
is, the copper lines which link
customers to local telephone
exchanges.  This would allow
competitors to provide both local
calls and high-speed data and other
enhanced services to customers using 
Telstra’s infrastructure for the first
time.  The Commission’s draft
decision is part of its public inquiry
into competition for local
telecommunications services, which
began in March 1998.  (See Issue 6
of the Utility Regulators Forum for
further background to this inquiry.)

At present, competitors are restricted
in where they can connect into
Telstra’s network, which
unnecessarily increases their costs of
providing services.  If the draft
decision is confirmed, competitors
would be able to connect into
Telstra’s local network, reducing their 
reliance on Telstra’s infrastructure
and thereby minimising their access
costs.  The decision would also
secure the rights of service providers
to resupply local calls, that is to sell
to retail customers calls they buy in
bulk from Telstra.

The Commission expects its decision
to lead to lower prices for all calls,
including local and long
distance/international calls.  It
believes the decision would also
stimulate the introduction of
high-speed data services, fast
Internet access and other interactive
services; reduce the costs of
participating in the information
economy; and increase the use of
e-commerce.

The Australian Communications
Industry Forum (ACIF) has formed a
working party to help implement the
Commission’s decisions and to deal
with a number of technical and
operational issues associated with
the supply of these services.

The Commission also issued a brief
explanatory statement, which
provides a summary of the key issues 
and includes descriptions of the
services that the Commission
proposes to declare.  Full details are
contained in the Commission’s draft
report issued on 23 December 1998.  
The explanatory statement and the
draft report are available on the
Commission’s website.

The Commission sought feedback on 
the draft report from the
telecommunication industry,
end-users and the public by 15
February 1999.  After consideration
of comments on the draft report, the
Commission will move to finalise its
decision on whether to declare the
services and then publish its report.

Long distance mobile
call inquiry
On 14 December 1998 the
Commission issued a discussion
paper on its 'Public inquiry into
competition for long distance mobile
telecommunications services'.  The
Commission convened the inquiry to
examine whether it should intervene
to declare a service that would
enable a wider range of service
providers to supply the long distance
component of mobile calls. 
Declaration allows access to the
services that service providers need in 
order to supply competitive services
to end-users.  

The decision to hold the inquiry
followed earlier consideration of
these matters at the industry level
through the Telecommunication
Access Forum (TAF).  Members of the 
TAF were unable to reach consensus
as to whether these services should
be declared and accordingly the

matter was referred to the
Commission.  Some industry players
argued that declaration of the
proposed services would lead to
lower prices for long distance
services.  Others argued that there is
already healthy competition in the
mobile market.  This inquiry provides
the opportunity to test the various
arguments and to hear from the
public.

Submissions in response to the
Commissions discussion paper were
due mid February 1999.  The
Commission is currently considering
the matter.  The paper is available
from the Commission offices and on
the Commission’s website.

Interconnect prices/
undertakings
Briefing for the Commission on
Telstra’s Undertakings

On 7 November 1997 Telstra
submitted to the ACCC three
Undertakings, specifying the terms
and conditions by which it proposed
to supply originating and terminating 
access (interconnection) to its Public
Switched Telephone Network (PSTN), 
digital (GSM) mobile network and
analog (AMPS) mobile network.

Under the provisions of the Trade
Practices Act the ACCC is required to 
accept or reject the Undertakings. 
On 8 January 1999 the ACCC made 
a draft decision to reject Telstra’s
PSTN Undertaking.  On 17 February
1999 the ACCC made draft
decisions to reject Telstra’s GSM and 
AMPS Undertakings.  Draft reports
detailing the reasons for these
decisions have been released, and
the ACCC has called for submissions 
from interested parties before arriving 
at final decisions to accept or reject
the Undertakings.  

In arriving at its draft decisions to
reject the Undertakings, the ACCC
commissioned two major
consultancies, and undertook a
number of studies internally in order
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to make an assessment of whether
the terms and conditions in the
Undertakings were reasonable. 
These included:

• Construction of a model by
National Economic Research
Associates (NERA) to estimate the
costs an efficient firm would incur
in providing PSTN interconnection 
using modern technology and
equipment. 

• Estimation of the current costs of
providing PSTN interconnection
based on the costs Telstra
incurred in the past.

• Comparison by Ovum Ltd of
charges in the PSTN Undertaking
with the charges for the same or
similar services in other countries. 

• A detailed assessment of the
implications the non-price terms
and conditions in the Under-
takings (such as conditions
governing access to
interconnection) would have on
Telstra, its competitors and
competition.

The NERA study suggested that the
efficient costs of providing PSTN
interconnection are less than half the
charges in the Undertaking.  This was 
confirmed by the ACCC’s estimation
of the current costs of providing
PSTN interconnection based on the
costs incurred by Telstra in the past.

The draft decisions of the ACCC did
not rely on the assessment of the
price terms and conditions because
most of these expired on 30 June
1998 (and many were not specified
in the GSM Undertaking). 
Nevertheless, the ACCC assessed
these prices for the PSTN
Undertaking on the basis that it may
assist in the development of future
undertakings.

The draft determinations were
ultimately made on the basis that the
non-price terms and conditions in the 
three Undertakings (which are
identical in each) were not
reasonable.  It was determined that
the non-price terms and conditions

would provide Telstra with a
significant amount of discretion
about how, to whom and when
interconnection would be provided to 
its competitors.  This would create
considerable uncertainty and gave
Telstra advantage over its
competitors.

Facilities Access Code
The Commission is developing a
Facilities Access Code (FAC) setting
out the terms and conditions which
are to be complied with in relation to 
the provision of access to eligible
telecommunication facilities under
Part 5 of Schedule 1 of the
Telecommunications Act 1997. 

An extensive public consultation
process has been undertaken
involving industry and other
interested parties.  The Commission
expects to finalise the Code before
the middle of 1999.  Following
finalisation, the Code will need to be 
tabled in Parliament as a
disallowable instrument.

At present the Code is being revised
following legal advice, which will see 
some major re-structuring on the
Code.  The amendments recognise
the absolute right to access subject to 
appropriate pricing (compensation).

The revised Code together with
explanatory material (which will now
incorporate the bulk of the previous
draft Code) was released for
comment in early  February 1999,
with comments due by March 1999.  
Following this process, the
Commission would make a final
decision on the Code.  As a
disallowable instrument, the Code
must then be tabled in Parliament for 
15 sitting days and takes automatic
effect after this period if there are no
objections.

The Code applies to
telecommunications towers, sites of
towers and certain underground
facilities (such as ducts).  The Code is 
intended to facilitate co-location of

facilities which should promote
competition by facilitating new entry.  
The Code gives both access seekers
and providers more certainty, and
hopes to provide for a timely process 
for the provision of access.  This
should reduce environmental
concerns about multiple facilities
being constructed within a particular
area and promote competition by
reducing the cost of new entry for
both new mobile wireless and fixed
line operators.

Mobile roaming
inquiries
The Commission has been
monitoring the development of
competition in mobile services and
has conducted an inquiry into mobile 
roaming services.  It has announced
an inquiry into mobile to fixed
services. 

In March 1998, the Commission
completed its inquiry into domestic
inter-carrier roaming. Roaming lets
customers of one mobile network use 
their handsets to make and receive
calls in areas where their provider
has no network coverage by using
another network’s coverage. 
Roaming can be important to new
entrants who rolling out networks in
some areas but not in others and
who require an ubiquitous national
service.  The Commission decided
that competition between existing
mobile carriers for the provision of
roaming services to new entrants
should be given an opportunity to
work rather than prescribe roaming
through declaration of that service. 
The Commission stated that if the
existing carriers refuse to support
services on a commercial basis, the
Commission may review its
non-declaration decision.   
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Customer Transfer
Process (Commercial
Churn)/Competition
Notice
In August 1997, Telstra introduced a
revised customer transfer process
(known within the industry as
‘commercial churn’).  In essence,
‘commercial churn’ is the transfer of
an end-user from one carriage
service provider to another.  Service
providers use this service to engage
in local call resale.

Subsequently, between October and
December 1997 the Commission
received complaints from industry
concerning the terms and conditions
of the service and the way in which
the service had been introduced.

• Complaints alleged that Telstra
had unilaterally imposed the
service, had not consulted and
refused to negotiate on the
transfer conditions.  They were
concerned about the transfer
conditions relating to:

• transfer fees and inheritance of 
pre-transfer debt;

• the use of a complex standard
transfer authority form; 

• the rejection of transfers and
transfer rejection fees; and

• the time taken by Telstra to
process transfer requests.

Of particular concern was the fact
that unless service providers paid
Telstra a fee of $30 per service, they
inherited pre-transfer debt.  This
combined with other transfer
conditions made local call resale
unprofitable.  This also impacted
upon fixed local telephony
competition and long distance
telephony competition services due to 
the importance of ‘one bill’.

The Commission undertook an
extensive investigation, and held
discussions with industry participants
regarding this matter.  The
Commission was encouraged to see
self-regulatory initiatives developing

solutions to particular customer
transfer difficulties.  One such
initiative is a working group
established under the auspices of the 
Australian Communications Industry
Forum, which has developed
industry-wide solutions to some of
these problems.

During the course of the
investigation, Telstra expressed
concern about the Commission’s
involvement in this matter being
unwarranted and not in accordance
with the Commission’s attitude to
light-handed regulation.  While the
outcomes being developed through
self-regulatory process were a move
in the right direction, the
Commission was concerned that this
had not yet translated into real
change for this group.  Also, the
issue of a transfer fee and debt
inheritance was outside the scope of
the self-regulatory process.

The Commission provided Telstra
with the opportunity to comment on
the allegations and, in this instance
provided Telstra with a draft
competition notice.

The response from Telstra did not
alleviate the Commission’s concerns
and consequently, the Commission
formed the view that Telstra was
engaging in anti-competitive
behaviour in contravention of the
competition rule as set out in
s.151AK of the Trade Practices Act
1974.

Accordingly, the Commission
decided to issue a competition
notice.  This was issued on 10
August 1998.  The Commission sees
this notice as complementing industry 
self-regulatory initiatives.  The notice
came into force on 30 September
1998, which allowed Telstra
sufficient time to cease its
anti-competitive conduct.

On 21 September 1998, Telstra
advised the Commission that it would 
be making  changes to the transfer
conditions, effective from 28
September 1998.  Consequently, the 
Commission withdrew the Notice

issued on 10 August 1998 and
issued a fresh Notice covering
Telstra’s conduct for the period 17
July 1997 to 27 September 1998.

In terms of the changes that Telstra
introduced on 28 September 1998,
the Commission continued to receive 
complaints from industry and
considered further action was
necessary in order to prevent anti
competitive conduct in the local call
market.   Accordingly on
2 December 1998 Commission,
issued a further three Competition
Notices regarding Telstra’s local call
transfer process.

The Commission remained
concerned about the difficulties
confronting other telecommunication 
carriers in having to use Telstra’s
manual transfer process that is
cumbersome, slow, inefficient and
costly. 

Carriers must use this manual system 
or, alternatively, use an automated
process that requires carriers to be
Telstra’s debt collector.  The
Commission is of the view that the
debt recovery requirement appears to 
impose huge internal costs on those
carriers collecting monies on
Telstra’s behalf.

Telstra’s use of a manual transfer
process meant that the associated
costs, and consequently the fees
imposed by Telstra, are far higher
than would be expected were Telstra
to have in place an efficient
automated process

On 24 December 1998 the
Commission instituted proceedings in 
the Federal Court against Telstra
alleging:

• that Telstra required other carriers 
wanting to transfer customers
from Telstra to use a process that
requires carriers to be Telstra’s
debt collector; and 
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• where carriers choose not to
collect Telstra’s debts, Telstra
imposes a fee of $15 per line,
irrespective of whether or not the
carrier is transferring one line or a 
number of lines.

These allegations were set out in two
of the competition notices issued by
the Commission that came into force 
on Wednesday 9 December 1998. 
The Commission was of the view that 
Telstra had not modified the conduct
described in the competition notices.

The third notice that was issued on 2
December 1998 came into force on
25 January 1999.

Directions hearings were held in this
matter before Mr Justice Hill on 22
February 1999 where Telstra’s
solicitors filed a Notice of Motion
seeking to have part of the
Commission’s Statement of Claim
struck out.  The Notice of Motion is
listed for hearing on 6 April 1999 in
Sydney.  The Commission received
Telstra’s submissions in respect of its
strike out application on 1 March
1999 and is considering, in light of
those submissions, whether it is now
appropriate to amend its pleadings
to incorporate some of the issues
raised by Telstra.  Should the
Commission amend its pleadings
then this would obviate the need for
the strike out application on 6 April
1999.  

The Commission is also considering
whether it is appropriate to issue a
fourth notice encapsulating the
conduct contained in the earlier three 
notices.  This would enable the
Commission to argue, in the
alternative, its strongest case as a
package of conduct.  Proceedings in
respect of the third notice will be
initiated once a determination is
made on the merits of Telstra’s strike
out application so that any new
proceedings will not be the subject of 
a similar application.

Broadcasting Access
Services
Television and Radio Broadcasting
Services  (TARBS) has requested
access to Telstra Multimedia’s
broadband cable television network
pursuant to the Commission’s
declaration of broadcasting service
(including Pay TV) under the
Transitional Act.  Telstra and Foxtel
have objected to the provision of
access on grounds that:

(1) the initial service
declaration description was invalid
either because the Commission
impermissibly specified more than
one service or the Commission
specified a service that 'did not exist'
on 13 September 1996; and

(2) the imposition of an
obligation on Telstra would deprive
Foxtel of a protected contractual
right. 

The Commission released a
discussion paper on 22 December
1998 setting out a revised service
descriptions of the (analogue)
broadcasting access service and also 
circulating a technology neutral
version. Comments were due by
early February and 14 submissions
have been received to date. The
Commission expects to come to a
view on the revised declaration by
April 1999.

Telecommunications
Access Disputes
(Arbitrations)
AAPT Ltd has notified of a dispute
relating to the price paid by AAPT Ltd 
for access to the public switched
telephone network (PSTN) operated
by Telstra Corporation Limited.  The
Commission has begun the
arbitration process.

Primus Telecommunications Pty Ltd
has notified the ACCC of an access
dispute under Part XIC of the TPA. 
This dispute relates to Telstra’s supply 
of transmission capacity to Primus
and the price to be paid by Primus to 
Telstra for access to the public
switched telephone network (PSTN)
operated by Telstra Corporation Ltd.  
The Commission has begun the
arbitration process.

Contact Michael Cosgrave ACCC 
(03) 9290 1914

The Australian
Gas Industry 

Access Arrangements

Progress

Since the Commission’s final
approval of the access arrangements 
for Victorian gas transmission
pipelines, AGL Pipelines (NSW) Pty
Ltd has applied for approval of its
access arrangement for the Marsden
to Dubbo Pipeline (NSW).  An
extension to Tamworth will become
part of the access arrangement once
it is completed.  Interested parties
have been invited to make
submissions on any issues relevant to 
the access arrangement by 19 March 
1999.  The proposed access
arrangements for Moomba to
Adelaide (Epic) and Moomba to
Sydney (EAPL) pipeline systems are
expected to arrive by 31 March
1999.  Applications in respect of
Queensland pipelines will not be due 
until the Queensland legislation
comes into force.  That legislation is
still subject to a review process by the 
National Competition Council.  The
Commission has been discussing the
review process with the NCC and the 
Queensland Government.  

The operators of a number of smaller 
pipelines have applied for extensions
of the dates by which they must
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submit proposed access
arrangements.  Extensions were
granted as follows:

• Amadeus Basin to Darwin Pipeline 
(NT Gas /AGL) – 21 April 1999;

• Darwin City Gate to Berrimah
Pipeline (NT Gas/AGL) – 12
February 2000; 

• South East (SE) Transmission
Pipeline, South Australia (Epic) –
31 March 1999.

The NT extensions were granted
subject to the condition that the
Commission reserved its right to vary
the due date of the access
arrangements in the event that a third 
party requests access to the
pipelines.  The Commission is
consulting the market before
deciding whether to extend the SE
Transmission Pipeline lodgement
date by a further year.  

The status of access arrangements of 
all Covered Pipelines under the
National Access Code can be found
in the ACCC website
www.accc.gov.au under ‘Gas’.

Issues

From discussions with a variety of
interested parties over the past few
years of formulation of the National
Access Code, the Commission has
been made aware that confidentiality 
of information and the impact of
existing contractual rights on access
arrangements are likely to be
significant issues in considering
proposed arrangements.

Under section 7.12 of the National
Gas Code, the Regulator has
discretion to release sensitive
information if it is of the view that
such disclosure ‘would not be unduly 
harmful to the legitimate business
interests of the Service Provider or a
User or Prospective User’.  Service
Providers are concerned that the
release of confidential information
may put them and their customers at
a commercial disadvantage
especially if they are listed public

companies that are subject to ASX
information disclosure requirements.  
On the other hand, the Commission
is concerned that public consultation
may not be effectively carried out if
pertinent information is labelled
‘confidential’ and not released to the 
public.  

The Commission will be sensitive to
the commercial needs of companies
and their obligations to the ASX.  It
would only disclose confidential
information pursuant to section 7.12
of the Code if it:

• formed the view that the
information was material to one
or more of the issues the Code
required the Regulator to consider 
in assessing the content of an
access arrangement; and

• was satisfied that the disclosure
was consistent with the ‘no undue
harm’ condition set out in section
7.12.

The Commission is also concerned
that section 2.25 of the National
Gas Code, which protects existing
contractual rights, may potentially
hinder the introduction of effective
third party access arrangements for
some years to come.  That could be
the case if existing contracts ‘lock up’ 
pipeline capacity or infrastructure or
entrench favourable haulage rates
for incumbent customers.  The
Commission will have regard to the
impact of current contracts on
third-party access when assessing
proposed access arrangements.

One avenue that has been suggested 
to partially address this issue is for
pipeline owners and incumbent users 
to facilitate secondary market trading 
in unused pipeline capacity to
enhance the level of pipeline
utilisation.  The Commission would
be pleased to discuss with players
any perceived Trade Practices
implications of establishing
secondary markets for unused
capacity.  

Update on the MSOR
On 9 September 1998, BHP
Petroleum companies (BHPP) sought
a review by the Australian
Competition Tribunal of the
Commission’s Determination (made
on 19 August 1998) authorising the
Victorian Market and System
Operations Rules.  Subsequently, on
1 December 1998, the Victorian
Government enacted legislation to
except the MSOR from the
competition provisions (Part IV) of the 
Trade Practices Act (the statutory
exemption).

At a directions hearing on
22 December 1998, the Tribunal
directed parties to lodge submissions 
by 12 February 1999 on the
question of whether, in view of the
statutory exemption, the Tribunal has
jurisdiction to hear the appeal.  The
Tribunal is currently considering the
written submissions and is likely to
schedule another directions hearing
for March/April 1999.  

On 22 February 1999, VENCorp
submitted to the Commission a
number of proposed amendments to
the MSOR, arguing that these
changes were essential to allow
market commencement.  The
Commission on 3 March 1999
provided VENCorp with an
‘indicative opinion’ (as required
under Chapter 8 of the MSOR) that
the proposed amendments were
‘material’, thereby requiring
VENCorp to file an application for
authorisation or variation of the
existing authorisation.  However,
given that the MSOR is under review
by the Tribunal, the Commission has
no jurisdiction to entertain such an
application.  In these circumstances,
the Commission advised VENCorp
that any application for
revocation/substitution or variation of 
the existing authorisation would need 
to be made directly to the Tribunal. 
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Mereenie Producers
— Gasgo Sales
Agreement

(Authorisation Applications
A90637–45)

On 6 January 1999, the
Commission issued a draft
determination proposing to grant
authorisation to an application by the 
Mereenie Producers in relation to the 
proposed Gasgo Sales Agreement
(Gasgo Agreement).  The Gasgo
Agreement comprises individual long 
term take-or-pay agreements
between each of the Mereenie
Producers (as sellers) and Gasgo Pty
Limited.  The applications also
sought approval for the producers to
discuss and agree on common
terms, including price, for the supply
of gas under the agreement.

The Gasgo Agreement is the third in
a series of contracts between the
Mereenie Producers and Gasgo for
the supply of gas, which is ultimately
sold to the Northern Territory Power
and Water Authority for the
generation of electricity.  The first two 
contracts are still current.  Although
separate to the Gasgo Agreement,
and not included in the present
authorisation, the original Gas
Purchase Agreement between the
Mereenie Producers and Gasgo
provides a pre-emptive right in
favour of Gasgo.  Under this
provision, Gasgo has the first right of 
purchase in the event that any other
party seeks to purchase gas from the
Mereenie Producers.  

The Commission accepted that there
was significant public benefit in
providing for the continued and
secure supply of gas in the Northern
Territory for the generation of
electricity over the term of the Gasgo

Agreement.  Although it took the
view that the anti-competitive
detriment likely to result from the
Gasgo Agreement was substantial,
and was increased by the existence
of the pre-emptive right in the
original Gas Purchase Agreement, it
was outweighed by the likely public
benefit.

In its draft determination, the
Commission proposed to grant
authorisation for the duration of the
agreement, until the earlier of 1 July
2009 or the completion of delivery of 
the contracted amount of gas.  It
proposed to extend the authorisation
to their respective successors and
assigns, as requested by the
applicants.  

A conference regarding the draft
determination was held at the Sydney 
office of the Commission on
25 January 1999.  The Commission
will issue its final determination on
this matter after consideration of the
issues raised by the interested parties
at the conference and subsequent
submissions. 

Copies of the draft determination are 
available on the Commission’s
website.  

Contact: Mark Pearson ACCC
02 6243 1276

National
Electricity
Industry 

Access Code
On 9 October 1998 the ACCC
issued its decision to accept the
National Electricity Market Access
Code as a single access regime for
transmission and distribution
networks in each of the participating
jurisdictions.

Subsequent to the acceptance of the
Code individual access undertakings
have been lodged with the ACCC by
transmission networks.  These
undertakings are being evaluated in
terms of their conformity with the
access code and the general
requirements of Part IIIA of the Trade
Practices Act.

Code amendments
The Commission is currently
evaluating proposals for
amendments to the National
Electricity Code.  Amendments were
lodged with the ACCC on 19
October 1998.  These changes
relate to transitional arrangements
for Queensland and South Australia,
market fees, modification to trading
rules and prudential requirements
and other administrative provisions. 
A number of the proposals were
granted interim authorisation to
facilitate the commencement of the
national market on 13 December
1998.  Submissions have been
sought from interested parties and a
draft determination is currently being
prepared.

NSW Vesting
Contracts
The ACCC issued a draft
determination on the NSW vesting
contracts on 9 December 1998.  The 
draft determination proposed
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conditional approval of the vesting
arrangements.  The conditions were
that:

• the strike prices of the vesting
contracts be adjusted to the lower 
weighted average of $37 MWh
(from the contract average price
of $44.50MWh);

• the binary option contained in the 
type two contracts not apply on
Saturdays, Sundays and public
holidays;

• any cross subsidy effects caused
by the difference between the
implied purchase cost in the
franchise tariff and actual spot
purchase costs be corrected by
way of a levy or dividend on the
retailers; and

• the term of the contracts must
cease by 31 December 2000.

A pre-decision conference was called 
by a number of parties and held on
16 February 1999.  In light of the
forthcoming NSW election, the
ACCC adjourned the conference
and will reconvene on 13 April
1999.

New inter-connectors
criterion
As part of its development of the
Statement of Regulatory Intent, the
ACCC has been requested to
examine the ‘net benefits to
customers’ criterion for new
inter-connectors and network
augmentations.

To assist with this project the ACCC
has engaged the services of Ernst &
Young.  The draft report by Ernst &
Young was published on the ACCC’s 
web site in early December and a
public forum was held in Canberra
on 7 December 1998.  The
Commission subsequently received
14 submissions from interested
parties, which are also available
from the ACCC’s web site.

Ernst & Young have taken the views
expressed at the public forum and

contained in the submissions into
consideration in finalising their
report.  The final report from Ernst &
Young will be published on the
ACCC’s web site once it has been
finalised.  

The Commission anticipates that it
will publish by the end of March the
regulatory test as proposed in
NEMMCO’s suggested code
changes (for details of the proposed
code changes see www.neca.com.au).

Electricity network
pricing
NECA is currently undertaking a
review of the electricity network
pricing arrangements for the
National Electricity Market.  A draft
report is anticipated by the end of
March 1999.

To assist the ACCC, and the broader 
community, to be informed on the
issues associated with electricity
network pricing, the ACCC and the
University of Melbourne organised a
conference on 14 and 15 December
1998.  The ACCC has also engaged 
London Economics to undertake a
review of electricity network pricing.

The conference focused on the
economics of networks and efficient
pricing signals.  Papers were
presented by a range of well-known
overseas and Australian academics
and electricity industry experts. 
Copies of the conference papers can 
be obtained by contacting Maxine
Helmling on 02-6243 1246.

The review of electricity network
pricing being undertaken by London
Economics is also anticipated to be
completed by the end of March
1999 and will be published on the
ACCC’s web site.  The London
Economics review summarises
international and Australian
approaches to electricity network
pricing and proposes a number of
improvements to the network pricing
arrangements in the NEM.  These
proposals include a number of

suggestions that could be
implemented in the short term as well 
as canvassing the transition to nodal
pricing in the medium term.

TransGrid
The ACCC and IPART continue to
work together to determine a
revenue cap for TransGrid.  IPART is
close to finalising its report to the
Premier, which will also consider the
revenue caps and price paths to be
applied to the NSW distribution
businesses and franchise retailers.

The current revenue cap expires on
30 June 1999.  At that time,
pursuant to the NEM Code,
TransGrid comes under the
regulation of the ACCC.  Both the
ACCC and IPART have produced
issues papers in relation to their
reviews and have issued a joint
statement of process explaining how
each regulator will manage its
respective tasks.

A revised timetable was issued in the
first week of March 1999.  That
timetable provides that both
regulators will have completed their
work by the end of the second
quarter of 1999 with the ACCC
releasing a draft determination in
respect of TransGrid in early May
1999.

Contact: Mike Rawstron ACCC
02 6243 1249
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State
Developments –
Victoria

2001 Electricity
Distribution Price
Review

Regulatory framework for the
review 

In December 1998, the Office of the
Regulator General issued '2001
Electricity Distribution Price Review –
Finalising the Framework' to draw to
a close consultation on the overall
framework for the price review.  This
paper was prepared in light of the
public consultation process that
followed the release in June 1998 of
Consultation Paper No 1 which set
out the Office’s preliminary thinking
on the regulatory framework and
processes for the 2001 price review.

A primary issue raised in the
consultation was the extent to which
the regulatory framework should rely
principally on cost-justified estimates
of the forward looking revenue
benchmarks (the ‘building block’
approach) rather than relying
primarily on revenue benchmarks
determined with reference to other,
externally determined indices.

In light of various specific
institutional, practical and financial
circumstances applying to the
Victorian electricity distribution
licensees, the Office has decided that 
an approach which relied solely on
external benchmarks would be
neither desirable nor practical at this
stage.  Looking beyond the current
review, the Office has taken a
preliminary view that unless a
formulation can be developed which
takes account of the specific asset
valuation and operational
circumstances of the Victorian
distribution licensees, exclusive

reliance on an ‘external
benchmarking’ approach may be
inconsistent with the legal and
regulatory framework within which
the Office operates.

The Office has issued further
consultation papers on two important 
elements of its framework for the
review:

• Efficiency measurement and
benefit sharing; and

• The form of the Price Control.

Information
requirements
An important priority over the next
few months will be to define and
develop in detail the set of
information the Office will require in
implementing its planned approach
to the review.  The starting point for
the process implied by the ‘building
block’ approach will be the
submission by the distribution
licensees of comprehensive operating 
expenditure, capital expenditure,
revenue and financing projections for 
the period 2001 to 2005.

A separate consultation paper on
information requirements for the
2001 review will be released to
provide the basis for discussion with
the distribution licensees and other
interested parties in the first quarter
of 1999.  

Forthcoming consultation papers and 
workgroups

Further consultation papers on more
detailed aspects of the regulatory
framework will be released over the
next few months including the cost of 
capital, asset valuation and
depreciation.

Workgroups are being set up to
progress key issues on cost drivers,
information requirements and service 
standards with key industry and
stakeholder groups.

All the Office’s consultation papers
are available on its website
www.reggen.vic.gov.au

Distribution Code
Review
The Office undertook an extensive
review of the electricity Distribution
Code, culminating in a final draft
being distributed to industry and
customer stakeholders in late
December 1998.   To finalise the
review the Office convened a joint
industry/customer working group and 
thorough consultation took place
with this working group between July
and October 1998.  A sub-group
was convened to specifically address
the more detailed technical issues
relating to quality of supply. 
Consultation on the final draft is
proceeding and the revised Code,
which is to take effect from 1 April
1999, was issued in late February
1999.

Key matters that the Office and
stakeholders sought to clarify through 
the review process and which
constitute significant changes to the
existing Code are:

• obligations of distributions
(against those of retailers);

• obligations of customers;

• reliability standards;

• supply quality standards;

• customers’ rights to information;
and

• maintenance standards

Regulatory audit
program
Following extensive and detailed
consultation with the Victorian
electricity distribution businesses, the
Regulator-General has decided to
implement a regulatory audit
program with the first audits to apply
to the distribution businesses’
operations during the 1998 calendar 
year. The Office is planning for the
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audits to be conducted during
February, March and April 1999. 

The audit program has remained
focussed on key obligations –
particularly the quality of regulatory
data and compliance with service
standards – with which compliance is 
difficult to reliably establish through
other means. 

A key component of the audit
program for 1999 is the asset
management audit.  The objective of 
the audit is to assess whether there is
a significant risk that the asset
management policies and practices
of the distribution businesses will lead 
to a substantial decline in the quality
and reliability of supply in the
medium term.  And to compare this
to the licensee’s current performance 
and its performance targets, whether
due to a single major event or a
large number of distributed failures. 

The Office will review the audit
program after the first few audits in
consultation with the businesses and
the auditors, to evaluate the extent to 
which the audit objectives were
achieved.

The audits will be conducted
pursuant to the distribution and retail 
licences (currently under amendment) 
and the Office’s electricity Guideline
No.9, which will be posted on the
Office’s Web site shortly. 

Contact: Ian Wilson  ORG
(03) 9651 0224

Airports

Request for a
determination
pursuant to section
192 of the Airports
Act 1996

Synopsis

On March 9 1999, the Australian
Competition and Consumer
Commission (ACCC) released a draft 
determination under section 192 of
the Airports Act 1996 and a
supporting statement of reasons. 
The draft determination was in
response to a request by Delta Car
Rentals for a determination in
relation to certain services at
Melbourne Airport.  It was the first
such request made under the Airports 
Act.

The draft determination was that
'landside roads and associated
vehicle facilities for dropping off and
picking up passengers at Melbourne
Airport' are 'airport services' under
section 192 of the Airports Act.  This
means that airport users would have
the right to negotiate terms and
conditions of access with the airport
operator, and if the negotiations
prove unsuccessful, the opportunity
to have the ACCC arbitrate the
dispute

Section 192

The primary policy intent of s.192 of
the Airports Act is to facilitate access
to airport services on reasonable
terms and conditions.  Section 192
of the Airports Act is a specific
application of Part IIIA of the TPA.

Section 192(5) of the Airports Act
defines an airport service by
reference to services provided at core 
regulated airports that are both:

• necessary for the purposes of
operating and/or maintaining civil 
aviation services at the airport;

• provided by means of significant
facilities at the airport, being
facilities that cannot be
economically duplicated; and

• and includes the use of those
facilities for those purposes.

As to the general effect of s.192 (5),
the Minister under s.192 (2) of the
Airports Act automatically declares
services that meet both criteria, 12
months after commencement of the
privatised lease unless the
Commission has accepted an access
undertaking.  Where the Commission 
has accepted an access undertaking, 
services that are subject to that
undertaking are not declared.

Section 21 of the Aviation Legislation 
Amendment Act (No.1) 1988
inserted new sections into the
Airports Act that give the Commission 
the power to make a written
determination that a service is, or is
not, taken to be an airport service. 
The new ss.192 (4A) and (4B) state:

 (4A) The Commission may
make a written determination
providing that a specified service, or
a specified use of a specified facility,
at an airport is taken to be an airport 
service for the purposes of this
section.

(4B) The Commission may
make a written determination
providing that a specified service, or
the specified use of a specified
facility, at an airport is taken not to
be an airport service for the purposes 
of this section.

The Commission considers that a
determination under ss.192 (4A) or
(4B) will almost always involve an
assessment of the test in s.192 (5).  

Further information on the
Commission’s role and the
legislation under which a
determination must be made can be
found in the Commission’s Draft
Guide to s.192 of the Airports Act.
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Service definition

The starting point for the assessment
of Delta’s request for a determination 
was the service definition, as an
assessment against the s.192 (5)
criteria could not meaningfully be
undertaken until the service was
clearly specified.

In forming a view on the service
definition the Commission was
guided by the legal framework, the
nature of the dispute in question and
the approach used by the National
Competition Council (NCC) in its
declaration recommendations.

A number of submissions to its
discussion paper argued that the
Commission should apply the service 
definition used by Delta in its request
for a determination.  The
Commission did take the applicant’s
approach into account.  However,
the Commission considered that it
was not bound under s.192 of the
Airports Act to use that definition. 
Indeed given the legislative
framework it was not clear that it
would have been appropriate to do
so.

Delta’s service definition was but one 
of the options.  Alternatively the
Commission could determine that a
particular range, or class of services,
which could potentially be the subject 
of access requests, is taken to be an
airport service.  The Commission
could also have formed the view that 
a different service to that referred to
in the request should be determined
in order to clarify the class of services 
that are declared.  

The draft determination contains a
detailed analysis of views on how the 
service should be defined.  Upon
consideration of those views, the
Commission arrived at the following
preferred service definition:

The provision of landside roads and
associated vehicle facilities for
dropping off and picking up
passengers at Melbourne Airport.

Assessment against the section 
192 (5) declaration criteria

Having arrived at a preferred service
definition the draft determination
assesses the service against the
s.192 (5) criteria.  The Commission
concluded that the service satisfies
both criteria and accordingly the
service should be declared under
s.192.  The reasons presented in the
draft determination are as follows.

Criterion (a) – “necessary for the
purposes of operating and/or
maintaining civil aviation services at the
airport”

A central part of the Commission’s
assessment of the service against this 
criterion was the application of a ‘but 
for’ analysis.  This test goes directly
to whether Melbourne Airport could
continue to operate and maintain
civil aviation services in the absence
of the service that is the subject of the 
request for determination.  The
question was asked: but for “the
provision of landside roads and
associated vehicle facilities for
dropping off and picking up
passengers at Melbourne Airport”
could civil aviation services continue
at Melbourne Airport?  

The draft determination concluded
that it is difficult to conceive of how
Melbourne Airport could continue to
provide civil aviation services in
absence of the service.  The
alternative would involve something
akin to dropping off passengers at
the boundary of the airport and
having them get themselves
independently to the terminals.  On
that basis the test in criterion (a) was
satisfied.

Criterion (b) – “provided by means of
significant facilities at the airport, being
facilities that cannot be economically
duplicated”

Both Part IIIA of the TP Act and s.192 
of the Airports Act contain an
“uneconomic to duplicate” test.  Part
IIIA requires that the NCC consider
whether it would be “economical for

anyone to develop another facility”.
Section 192 (5) of the Airports Act
states that the service in question
should be provided by “means of
significant facilities, being facilities
that are uneconomic to duplicate”.  

Although the wording of the two Acts
differ, the Commission considers that 
their effect is the same.  It discussed
this similarity in detail in its draft
guide to section 192 of the Airports
Act.1   On this basis, the Commission 
considered that a useful starting
point for its assessment of Delta’s
request for a determination was the
approach used by the NCC in its Part 
IIIA declaration recommendations.  

In those recommendations, the NCC
has focused on the concept of
natural monopolies. It has suggested 
‘pervasive economies of scale’ as a
key indicator of natural monopolies.  
The Commission’s draft guide to
s.192 of the Airports Act also argued 
that entry and exit costs are a
relevant factor in considering the
concept of natural monopolies.  The
draft guide concluded that airports
are characterised by significant
economies of scale and, at least in
the case of larger airports, significant 
barriers to entry and exit.  On this
basis the draft guide concluded that
it would be uneconomic for anyone
to develop another major airport.2

However, the request from Delta did
not seek determination of the airport, 
but a subset of its facilities.  When
dealing with a number or group of
facilities that form part of a natural
monopoly (as is the case in this
instance), it will not be always clear
whether the separated facilities have
natural monopoly characteristics. 
For this reason the Commission
followed the approach outlined in its
Draft Guide to s. 192 of the Airports
Act.  That guide suggests that the
following tests should be applied:

• Could the facility be provided at
an off-airport location?

• Could the facility be provided at
another airport? and
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• Could the facility be economically 
duplicated on site?

In assessing the service against those 
tests, the draft determination found
that he facilities used to provide the
service for the purposes of this
determination (including roads,
landside/kerbside pick up and drop
off points, DMP and car park roads)
cannot be provided off airport. 
Similarly, they could not be provided
at another airport.

The third issue was given detailed
consideration in the draft
determination.  In addressing the
question of whether these facilities
can be economically duplicated on
site, as well as its own analysis, the
Commission sought economic advice 
from the Network Economic
Consulting Group (NECG).  That
advice suggested that the test goes to 
whether an access seeker can
economically develop or duplicate
the facilities in question, not whether
the facility owner can.  This
supported the Commission’s thinking 
on the issue of economic duplication.

By applying the tests it outlined in its
draft guide to section 192, the
Commission concluded that the
service of “the provision of landside
roads and associated vehicle
facilities for dropping off and picking 
up passengers at Melbourne
Airport”, satisfies criterion (b).

Conclusion

In conjunction with its interpretation
of the legislative provisions, the
assessment of the service against
criterion (a) and against criterion (b)
has the effect of declaring the
provision of landside roads and
associated vehicle facilities for
dropping off and picking up
passengers at Melbourne Airport.

But the decision is a draft decision at
this stage.  The Commission has
called for further comment from
interested parties prior to releasing its 
final decision on Delta’s request.  It
anticipates that the final decision will

be available to the public in six to
eight week’s time.

As noted above, this draft decision
potentially has consequences for
both the access seeker (Delta Car
Rentals) and Melbourne Airport.  It
may also have consequences for
third parties seeking access to the
declared service.  Any parties
interested in this particular access
issue can obtain a copy of the draft
determination from the Commission
by contacting Ms Kate Menzel on
(03) 9290 1856.  Any parties
interested in access issues at
privatised airports more generally are 
encouraged to contact the
Commission staff in the Aviation
section in its Melbourne Office on
(03) 9290 1820.

Contact Margaret Arblaster ACCC
03 9290 1862

1  Australian Competition and Consumer
Commission, 'Draft Gude Section 192 of
the Airports Act — declaration of airport
services', (1998). Discussion pp 3–4.

2  Ibid

Developments in
South Australia

Access Arrangement
for Metropolitan
Adelaide
The Access Arrangement for the gas
distribution system in South Australia
including Metropolitan Adelaide and
Regional South Australia was
submitted to the South Australian
Independent Pricing and Access
Regulator by Envestra Limited on
Monday 22nd February 1999.

Copies are available from SAIPAR at
a cost of $25.00 or through the
Internet site at www.saipar.sa.gov.au.

The consultation process has
commenced.  SAIPAR has invited
submissions from interested parties
as advertised in “The Weekend
Australian” on Saturday 6th March. 
Submissions are due by the 31st
April.  Public Hearing(s) will be held
in the week beginning the 19th April
1999.  The venue and time will be
announced.

After consideration of all submissions 
received it is anticipated that SAIPAR
will announce its Draft Decision in
respect of the Gas Access
Arrangements by July.

Contact: Graham Scott SAIPAR 08
8226 5788

Developments in
Western
Australia

Sale of AlintaGas
The Western Australian Energy
Minister announced on 23
December 1998 the Coalition
Government’s decision to sell the
State’s gas utility, AlintaGas, which is 
expected to occur in the first half of
the year.

A sale steering committee, working
group and support arrangements
have been established to work on the 
first-stage of a two-stage sale
process.

By mid-year the AlintaGas Sale
Steering Committee will recommend
to the Government an appropriate
structure, method and timing of the
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sale to achieve an optimum sale
price, while protecting the interests of 
gas customers and the State.  The
sale would include AlintaGas’ retail,
trading and pipeline distribution
system.

AlintaGas was established in 1995
from the split of the State Energy
Commission of Western Australia
(SECWA) into AlintaGas and Western 
Power.  Its sale will:

• improve consumer choice through 
increased competition;

• maximise the value of the
business to the Government and
to all Western Australian
taxpayers;

• minimise the Government’s
exposure to the business risks of
competition;

• reduce the burden on
Government resources and
release capital for other purposes;

• open new market opportunities
for the business which might not
exist under Government
ownership; and

• provide the best available option
for delivering lower gas prices.

Regional electricity
access accelerated in
WA
The accelerated electricity distribution 
networks access policy announced
last year for Western Power’s
non-interconnected regional areas
came into effect on 1 January 1999.

Within the 29 non-interconnected
regional areas, customers who
consume above 300 000 kWh of
electricity annually at a single site
have the right to choose an
alternative electricity supplier if
available.

Under the original proposal for
regional access and access to the
interconnected networks announced
in 1997, customers of 1 MW or

more would have had access after 1
January 2000.  Access has been
available to customers of 5 MW or
more since July 1997.

Under the accelerated regional
access policy, the consumption
threshold has been significantly
reduced and the date brought
forward for regional areas.  This
means a large number of contestable 
customers are now eligible to obtain
supply from alternative sources such
as independent power producers.

Contact: Richard Harris, OOE, 
(08) 9327 5656

Pipeline Access Act
now law
With the proclamation of the Gas
Pipelines Access (WA) Act 1998, an
Office of Gas Access Regulation
(OffGAR) has been established in
Western Australia.  On the 26
February 1999, the Minister for
Energy announced the appointment
of Dr Ken Michael as the acting
Independent Gas Pipelines Regulator 
for both gas transmission and
distribution pipelines in the State. 
The Regulator is also the Chief
Executive Officer of OffGAR.

Dr Michael holds a Bachelor of
Engineering degree with first class
honours from the University of
Western Australia and is a Doctor of
Philosophy from the University of
London.

Having recently retired as the Chief
Executive Officer of Main Roads
Western Australia, Dr Michael has
extensive experience in managing
infrastructure similar to that of gas
pipelines.  Dr Michael is also a
former Public Service Commissioner
(1993 – 1994) - a position he held
concurrently with that of
Commissioner of Main Roads.

Dr Michael was appointed a Member 
of the General Division of the Order
of Australia in the 1996 Australia
Day Honours.  He is currently

Chairman of Commissioners of the
City of Albany, Pro-Chancellor of the 
University of Western Australia and
Chairman of the Board of Trustees of 
the Western Australia Museum.  Dr
Michael is a Fellow of the Australian
Academy of Technology Sciences
and Engineering; an Honorary
Fellow of the Institution of Engineers,
Australia; a Fellow of the Chartered
Institute of Transport, Australia; and
a Fellow of the Australian Institute of
Management.

The Gas Pipelines Access (WA) Law
has been enacted as complementary
legislation having an essentially
identical effect to the Gas Pipelines
Access Law enacted as schedules to
the South Australian legislation.

The Western Australian legislation
also provides for the resolution of
disputes by the establishment of the
Western Australian Gas Disputes
Arbitrator and a mechanism of
appeal by the establishment of the
Western Australian Gas Review
Board.

The Office of Gas Access Regulation
provides support to both the
Independent Gas Pipelines Access
Regulator and the Arbitrator.  Further 
information on the operation of the
regulatory regime may be obtained
from the OffGAR website the address 
for which is:
http://www.offgar.wa.gov.au/

Contact: K Peter Kolf, Acting
Executive Director, OffGAR,
08 9268 2467
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Developments in
New South
Wales 

Electricity

Special Refeence on Electricity 

This review covers pricing
recommendations for electricity
services for transmission and
distribution and franchise supply
based on the application of the
National Electricity Law and the
National Electricity Code.  Public
Hearings were held in December
1998 and report is due by the end of 
April 1999.

As part of the public consultation
process for this review, a series of
discussion and research papers are
being released.  The following
papers have been released to date:

• Pricing for Electricity Networks
and Retail Supply - Issues Paper

• The Rate of Return for Electricity
Distribution Networks - Discussion 
Paper

• NSW Transmission Network -
Service Pricing and Revenue
Regulation Reviews - Statement of 
Process - IPART and ACCC

• Contestability for Residential and
Other Low Use Electricity
Customers - prepared for IPART
by SRC International Pty Ltd

• Capital Expenditure Review in
NSW Electricity Distribution - Final 
Report - prepared for IPART by
Worley (Maps)

• Capital Expenditure Review in
NSW Electricity Transmission -
Supplementary Report on
TransGrid - Final Report -
prepared for IPART by Worley

• Rolling Forward the Regulatory
Asset Bases of the Electricity and
Gas Industries - Discussion Paper

• Regulation of Electricity Network
Service Providers - Incentives and
Principles for Regulation -
Discussion Paper

• Efficiency and Benchmarking of
NSW Electricity Distributors -
Discussion Paper

• Efficiency and benchmarking
study of the NSW distribution
businesses - Research Paper-
prepared for IPART by London
Economics - Appendix 1 and
Appendix 3

• Summary Report of 1998
Distribution Benchmarking -
Research Paper - prepared for
IPART by UMS Group

• Regulation of Electricity Network
Service Providers - Price Control
Issues and Options - Discussion
Paper

Copies of these papers are available
from the Tribunal’s website
(www.ipart.nsw.gov.au).

Water

Gosford and Wyong Water
Supply

A three year price path for water and 
related services for Gosford and
Wyong Councils ends in June 1999.  
Pending a review of developer
charges for urban water agencies,
one year prices will be set for
1999/2000, with a further medium
term price path being set in the
following year.

Sydney Water Catchment
Authority

Following recent problems with
Sydney’s drinking water quality,
recent legislation has created the
Sydney Water Catchment Authority
(SCA) which will be responsible for
the supply of bulk to Sydney Water
Corporation.  The legislation
provides for the Tribunal to assist
with initial arrangements associated
with the creation of the new
authority.  It also determines that

SCA’s services can be declared as
government monopoly services so
that they may in future be subject to
price regulation under the IPART Act.

Public Transport

CityRail and STA fares

Work has commenced on this years
fare review with a determination
scheduled for late June 1999.  This
years review will look at the
possibility of setting a medium term
price path for one or both agencies.

Review of Taxi Cabs and Hire
Cars

This review is looking at the levels of
service and competition in these
industries and considering the extent
of any restrictions imposed by the
Passenger Transport Act, policies of
the Department of Transport and
industry practices.

Public Hearings were held in
November 1998 and an interim
report is planned for release at the
end of April 1999.  The final report is 
currently scheduled for around July
1999, following a further Public
Hearing to consider comments on
the interim report.

Review of Rail Safety
Accreditation Costs

This review considered recovery of
rail safety costs of by the industry’s
safety regulator, the Transport Safety
Bureau from owners of rail track and
operators of rail services. The terms
of reference ask the Tribunal to
recommend  an appropriate
methodology for the calculation of
accreditation costs and an
appropriate distribution of these costs 
amongst participants in the rail
industry.  A final report and
recommendations was released on
11 February 1999.
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Review of Aspects of the NSW 
Rail Access Regime

This Review examines some specific
aspects NSW Rail Access Regime
which was established in August
1996.  A draft report was released
on 1 March 1999.

The draft report reflects the Tribunal’s 
preliminary assessment of the
appropriate maximum rate of return,
the asset valuation and depreciation
methodologies and the definitions of
cost terms which best balance the
competing interests of RAC and its
customers.  Following consideration
of comments, the Tribunal plans to
release the final report by 28 April
1998.

Gas

Great Southern Networks –
Access Arrangement

This is the first access arrangement
that the Tribunal has considered
under the requirements of the
National Gas Code.  A draft decision 
was released in October 1998 and a 
further Public Hearing to consider
comments was held in November
1998.

Having regard to the requirements of 
the Code and its objectives, the
Tribunal decided not to accept the
Access Arrangement proposal.  The
Tribunal did not accept the rate of
return and initial capital base values
underpinning the annual revenue
requirement and resultant prices
proposed in GSN’s Access
Arrangement.  It allowed a slightly
higher rate of return than was
proposed in the draft decision,
increasing the allowed pre-tax real
rate of return from 7.5 to 7.75
percent. This reflected the Tribunal’s
assessment of the evidence and
arguments put to it since release of
the draft decision, including
arguments relating to risk and
redundant capital policy. 

The Tribunal has required GSN to
revise the Access Arrangement in a
number of areas, covering both
revenue and price outcomes as well
as some of the non-price terms and
conditions for access.

Albury Gas Company – Access
Arrangements

Consideration of this arrangement is
nearing completion and a final
report is planned for release during
April 1999.

Wagga Wagga and Albury gas
tariffs

Joint public hearings have been held.  
Finalisation of this tariff
determination is linked to the
completion of access arrangements
for these areas.  A draft
determination is expected to be
released in the second quarter of
1999.

AGL gas networks – Access
arrangements and tariffs

The first access arrangement for the
AGL network made in July 1997 is
due to end in June 1999.  AGL Gas
Networks P/L lodged a proposed
new access arrangement and access
arrangement information with the
Tribunal in January 1999. Public
Hearings are planned for 31 March
and 1 April 1999.

The Tribunal did not consider that
the information fully complied with
the requirements of the National Gas 
Code.  A notice was issued under
Section 2.9 of the Code requiring
AGL to supply revised information. 
AGLN supplied revised access
arrangement information in early
February 1999.

The Tribunal will be considering AGL 
network tariffs in conjunction with its
work on the access arrangement and 
tariff decisions will be made after
work on the arrangement has been
completed.

Other Reviews

Review of Fees for
Development Control Services

Two reports for this review have been 
released – Competitive Neutrality in
Pricing (December 1998) and
Miscellaneous Fees (February 1999).  
A final report covering
non-complying development
applications will be released in July
1999, following an interim report in
April 1999.

Contact John Dulley, IPART
02 9290 8484

Developments in
Tasmania 

Government Prices
Oversight Commission

Bulk Water Investigation

The Commission’s investigation of
maximum prices to be charged by
the three regional bulk water
suppliers was completed in
December 1998. The Final Report
recommended maximum charges
based on a commercial rate of return 
on a depreciated optimised
replacement cost asset valuation and 
progression towards nodal two-part
pricing.

The authorities are at various stages
of cost analysis and pricing
development. A key recommendation 
is the development of long-term asset 
management plans to identify future
scheme replacement and
augmentation requirements and
funding needs. These plans are
required to be completed before the
2001 review, with a view to
implementation of two-part pricing in 
the subsequent regulatory period.
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Urban Water Consultancy

The Commission is currently
engaged on a consultancy to
investigate the cost-effectiveness of
the application of two-part pricing for 
urban water services. This study is
part of Tasmania’s commitment to
the implementation of the COAG
Water Reform Agenda. The
consultancy will also develop a set of 
principles for long-term asset
maintenance plans and asset
renewals. These principles are to
ensure that councils can meet the
asset maintenance and renewals
requirements of the ARMCANZ
Water Pricing Guidelines which
underpin the Strategic Framework for 
the Efficient and Sustainable Reform
of the Australian Water Industry.

Contact: Andrew Reeves GPOC

Office of the
Tasmanian Electricity
Regulator

Tasmanian Electricity Code

The Tasmanian Electricity Code
which took effect on 1 July 1998
required a review of derogations by
31 December 1998. After
consultation with Code Participants
and other interested parties, the
Regulator has released revised
derogations. The derogations
recognise that the industry is in a
state of transition towards full
compliance with the Code, but also
recognise that important aspects of
the Code may also be reviewed. 

There will be major changes in the
Tasmanian electricity sector over the
next few years and further
development of the Code will be
required. For example:

• The Code has been drafted in the 
expectation of interconnection of
the Tasmanian and southern and
eastern Australian electricity grid
and Tasmania’s participation in
the National Electricity Market. In
addition to interconnection, other

developments will, if
implemented, have a major
impact on the generation sector in 
particular. The proposal for the
establishment of a magnesium
smelter at Bell Bay also includes a 
proposal for the supply of natural
gas to Tasmania from Longford
and the conversion of the Bell Bay 
thermal power station to natural
gas for base load generation. The 
Regulator has foreshadowed a
major review of the Code when
the future of these proposals,
including interconnection, is
determined.

• The Code was drafted in the
expectation of a competitive
market in electricity generation
and in retail supply. The
Government has not yet
established a timetable for
implementation since policy in this 
regard is related to
interconnection and participation
in the National Electricity Market.

• The Government has recently
commissioned a review of the
structure of the Hydro-Electric
Corporation generating activities
and system control function. This
review is required by the National
Competition Policy and will assist
decisions on the future structure
and regulation of the Tasmanian
generating sector.

The Regulator has foreshadowed a
major review of the Code when the
future of these proposals, including
interconnection, is determined.

Licensing

The 1 July 1998 reforms included the 
creation of separate corporations for
generation and system control
(Hydro-Electric Corporation),
transmission (Transend Networks Pty
Ltd) and distribution and retail
activities (Aurora Energy Pty Ltd).
Licences have now been issued for
Transend and Aurora. These licences 
required the establishment of
compliance and management plans
(now in preparation) for electricity

and customer services. The plans
also include the reporting regime for
performance assessment.

Prices Investigation

The Regulator is conducting an
investigation of the maximum
charges for five monopoly services — 
generation, system control,
transmission, distribution and retail
— to apply from 1 January 2000.
This investigation was commenced by 
the Government Prices Oversight
Commission in April 1998 in
anticipation of the sale of Transend
and Aurora by the previous
Government. The investigation was
deferred following the change of
Government in August 1998 and in
light of the policy of the new
Government to retain public
ownership of the entities. New terms
of reference are yet to be received.

Reliability and Network
Planning Panel and Code
Change Panel

The Reliability and Network Planning
Panel and a Code Change Panel
have been appointed, each under
the Chairmanship of Mr Bob
Rutherford, Director of the Office of
Energy Planning and Conservation.
The responsibilities of the Reliability
and Network Planning Panel include:

• determining system security and
reliability standards for the
transmission and distribution
networks;

• reviewing of augmentation and
other capital expenditure
programs of network service
providers;

• considering a priority load
shedding schedule;

• monitoring, reviewing and
reporting on industry performance 
concerning network reliability;
and

• recommending changes to the
Tasmanian Electricity Code.
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Appointments to the Panel include
representatives of Code Participants
and of electricity consumers.

Contact Andrew Reeves,
OTTER 03 6233 5665

ACT Independent 
Pricing and
Regulatory
Commission 

ACTEW Sale
The major event in the ACT relating
to regulation and structural reform is
perhaps the failure of the proposal to 
sell ACTEW.  The proposal entailed
two parts, sale of the electricity
distribution business and franchising
the water and sewerage business. 
The revenue expected from the sale
was in the order of $1.2 billion. 
While the sale proposal foundered,
the other aspect of the process is still
proceeding: comprehensive reform
of the utilities regulatory framework.

A Statement of Regulatory Intent was
published late in 1998, providing an
overview of the proposed regulatory
regime and the underlying principles.  
The statement accords with the ACT’s 
obligations under national
competition policy and the related
reforms in electricity, gas and water. 
The reforms are intended to provide
additional and clearer mechanisms
for consumer protection in cases of
either market or regulatory failure
and a social safety net.  The
regulatory regime is being market
tested in March with public debate
and broad consultation with industry
and community organisations.

By June, the taskforce responsible for 
delivering the reforms is due to return 
to the Legislative Assembly with a
suite of new legislation to replace the 
existing law regulating electricity,

water and sewerage.  The new
utilities legislation will not decrease
the regulator’s responsibilities.

New Model for
independent
regulation in the Act
The delivery of utilities Bills for
consideration in the Legislative
Assembly in June 1999 will include
the amendments proposed in the
new model for independent
regulation in the ACT.  The model
agreed for the new independent
regulator to expand the role and
functions of the existing Independent
Pricing and Regulatory Commission,
and provides for the first time a
permanent secretariat for the
regulator.  Other changes include
additional part time assistant
commissioners and provision for
appointment of associate
commissioners for particular
inquiries.

The model has been scrutinised by
the Legislative Assembly Portfolio
Committee for the Chief Minister’s
Department, which supported the
direction of the proposal while
commenting on some of the details. 
The new regulator will retain the
pricing and access regulation
functions, and the new utilities
functions plus have a range of
general regulatory responsibilities
including ensuring that regulation
meets consistent quality and
effectiveness standards.  The new
proposal includes significant powers
where references are concerned,
including references from outside
government and the power to self
reference.

Water
In December 1998 the Assembly
passed the Water Resources Bill
1998, thereby meeting the ACT’s
obligation under the COAG water
reform framework.  One of the
interesting features of the new Act is
that it provides for charges to be

applied to water reflecting
environmental costs and a scarcity
value for water that have hitherto
been impossible.  These are
pass-through charges for which the
regulator is not responsible.  The
effect of the increase in charges is to
raise revenue for environmental
works not currently linked to water
catchment management or levels
consumption.  They will add to the
range of incentives for water
conservation being built into the
price for water, which is generally
regarded as below the economic
cost.

Inquiries
IPARC is currently engaged in a
number of inquiries.  The inquiry into 
electricity, water and sewerage
pricing is in the public consultation
phase, a draft price direction has
been issued and public hearings are
about to commence.  The inquiry
into ACTION bus pricing is at a
similar stage, a draft direction has
been issued and consultation is
expected to commence shortly.  Both
those inquiries are due to conclude
in May.  Other inquiries expected
within the next several months
include pricing for taxis and
consideration of some pricing issues
relating to the retail price of milk.

The Gas access inquiry, involving the 
access arrangements for the AGL
pipeline are still current.  At the same 
time, the NCC is considering
certification of the ACT’s access
regime, a decision on certification is
expected before June.

Contact: Ian Primrose, Office of
Financial Management, Chief
Minister’s Department, tel: (02) 6207 
5904.
email:ian_primrose@dpa.act.gov.au
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Newsbriefs

Howard Smith
Towage at the Port of 
Melbourne

Background

On the 21 January 1999 Howard
Smith Towage lodged a price
notification for harbour towage
services at the Port of Melbourne. 
Howard Smith proposed to increase
towage rates at Melbourne by a
weighted-average of 17.5 per cent. 
In arguing their case Howard Smith
pointed out that the nominal price of
towage in the Port of Melbourne had 
not been increased since 1987. 
Furthermore Howard Smith argued
that they had introduced a number of 
service enhancements which have
benefited port users but which have
had an adverse impact on their own
profitability.

Procedure

The Commission in assessing price
notifications has particular regard to
Section 17 (3) of the Prices
Surveillance Act, subject to any
directions under Section 20.  With
regard to section 17(3) the
Commission directs its attention to

the efficiency of the cost base that
the declared company is working
from and the reasonableness of
the rate of return that the
company is seeking.

To assess this notification the
Commission used a new procedure
which was developed in early 1998
and which is set out in the
Commission’s Draft Statement of
Regulatory Approach to Price
Notifications.   As part of this
procedure Howard Smith lodged a
draft notification with the
Commission in late 1998 and the
Commission released a ‘Preliminary
Statement of Reasons’ in response on 
the 21 December 1998.  In reply to

this statement the Commission
received one joint submission from
the Australian Chamber of Shipping
and Liner Shipping Services
(ACOS/LSS). After Howard Smith
submitted its formal notification a
pre-decision conference was held on
28 January 1999, which was
attended by a number of industry
representatives. The Commission
released its final decision on the 25
February 1999.

Commission’s Findings

The Commission decided that on the 
evidence available Howard Smith
was offering an enhanced service,
which provided savings to a number
of users and increased port
efficiency.  The impact on Howard
Smith of providing these services had 
been both to increase costs and
reduce revenue.  The Commission
therefore agreed that a price rise was 
necessary to return Howard Smith to
profitability.  However, the
Commission had concerns about the
level of the price increase required,
especially considering Howard
Smith’s measurement of
depreciation.  Howard Smith’s
estimates for an appropriate rate of
return were based on the market
value of assets of the firm.  The
Commission therefore suggested that 
a market value based depreciation
rather than accountancy based
depreciation should included used. 
The use of an economic depreciation 
meant that a price rise in the range
10-12 per cent rather than the
suggested 17.5 per cent would be
appropriate.

Concerns were also expressed about
the investment by Howard Smith in a
new tug which embodies ocean
going and salvage capabilities.  The
Commission calculated that if a
harbour tug rather than an ocean
going tug had been purchased then
a 10 per cent price rise would leave
Howard Smith with a rate of return,
which was deemed reasonable.  

Contact Anne Plympton ACCC
03 9290 1861
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