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competition criteria used to determine the initial location of POIs. While these matters
could be considered outside the scope of this review, they are relevant to the approach that
has been taken to the number and location of POIs. Some of these matters may be
addressed as more POIs become operational and the number of customers connected to the
NBN increases. However, given the limited rollout of the NBN, the ACCC has listed these
matters which may warrant further consideration or review as the rollout proceeds.

There have been no requests made by the ACCC to NBN Co to vary the list of POIs since
the list was published.

Please note that during the course of the inquiry the ACCC was provided with confidential
information in submissions. That information enabled the ACCC to form its opinions but
has been redacted from the final report given its commercial-in-confidence nature.

The ACCC remains able to further assist government in relation to these matters should it
be required. If you have any questions, please do not hesitate to call me or
Michael Cosgrave on (03) 9290 1914.

Yours sincerely

V5 ims

Rod Sims
Chairman
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List of abbreviations and acronyms

AAR
c-i-c

ESA

FSA

GNAF

NBN

POI

POP

RBBP

RSP

UNWP

Access aggregation region—the area served by a Point of Interconnection (POI)
Commercial-in-confidence—information which cannot be published

Exchange service area—the area of copper wire served by one local
telephone exchange

Fibre service area—the area served by a fibre access node which will be a cluster
of fibre distribution areas

Geocoded national address file—the authoritative address index for Australia,
produced by PSMA Australia Limited

National Broadband Network

Point of interconnection—the connection point that allows retail service
providers (RSPs) and wholesale service providers (WSPs) to connect to the
NBN Co access network

Point of presence—point on an access seeker’s network that is closest to a
NBN Co point of interconnection (usually located in a capital city)

Regional backbone blackspots program—an Australian government initiative
involving investment of up to $250 million to address backhaul blackspots in
regional Australia as part of the National Broadband Network

Retail service provider—the retail providers that provide services to end-users via
the NBN and have a direct customer relationship with the end-users

Uniform national wholesale price—the government’s policy of charging access
seekers uniformly across all technologies for the basic service offering
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1 Introduction

On 5 November 2012, the Australian Competition and Consumer Commission (ACCC)
published a list (the List in Force) of points of interconnection (POIs) to the National
Broadband Network (NBN) as required under section 151DB of the Competition and
Consumer Act 2010 (CCA). This list contains the location of 121 POls where retail service
providers (RSP) can connect with the NBN network. These locations were identified
following a comprehensive consultation process undertaken between December 2010 and
November 2012.

Statutory requirements of this review

Subsection 151DC(1) of the CCA requires the ACCC to conduct a review of the policies and
procedures relating to the identification of listed points of interconnection (Listed POIs)

to the NBN before 30 June 2013 (see Box 1). The review must also consider any requests
made by the ACCC to the National Broadband Network Corporation (NBN Co) to agree to a
variation of the List in Force, any responses to such requests and the extent to which facilities
are interconnected at Listed POls.

Box 1: Section 151DC of the Competition and Consumer Act 2010

Section 151DC of the CCA: Review of policies and procedures relating to the
identification of listed points of interconnection

1 Before 30 June 2013, the Commission must cause to be conducted a review
of the policies and procedures relating to the identification of listed points
of interconnection.

2 Without limiting subsection (1), a review under that subsection must consider:

a the Commission’s requests to NBN Corporations to agree to the variation of the
list in force under subsection 151DB(1), and

b the responses of NBN Corporations to such requests, and

c the extent to which facilities are interconnected at listed points
of interconnection.

3 A review under subsection (1) must make provision for public consultation.

4 The Commission must cause to be prepared a report of a review under
subsection (1).

5 The Commission must give the report to the Minister.

6 The Minister must cause copies of the report to be tabled in each House of the
Parliament within 15 sitting days of that House after receiving the report.
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Stakeholder consultation

In accordance with subsection 151DC(3), the ACCC invited industry participants, other
stakeholders and the public more generally to make submissions on the policies and
procedures relating to the identification of the Listed POls. In particular, the ACCC sought
comments about the application of the criteria used to assess the state of competition and
the planning rules and procedures used in identifying the location of POls.* The ACCC also
sought comment on the extent to which facilities are interconnected at Listed POls. As there
had been no requests by the ACCC to vary the List of POIs the ACCC did not consult on

this aspect.

These matters are discussed in Part A of Chapter 4 of this report.
Additional issues raised during the stakeholder consultation

In addition to the specific statutory matters noted above, the ACCC also invited submissions
from stakeholders on the overall impact of the approach taken (that is, the application of the
competition criteria and planning rules?) to identify the location of the Listed POls.

Whilst the discussion paper sought submissions from stakeholders on the overall impact
of the ACCC’s processes and procedures used to identify the geographic location of the
Listed POls a number of submissions also raised issues outside the scope of the review but
nevertheless pertinent to the location of POls. These included:

. the adequacy of the competition criteria in identifying competitive transmission routes
on which POls are to be located

. the price of backhaul services and the availability of aggregation services to connect
with the NBN POls, and

. specific sectoral impacts on satellite service providers and smaller RSPs.

As noted above, while these issues could be considered outside the scope of the statutory
requirements of this review, they are important considerations to take into account in
assessing the effectiveness of the approach that has been taken to identifying the number
and location of POls.

These issues are discussed in Part B of Chapter 4 of this report.
The ACCC’s Advice to Government on POIs?

In November 2010, the ACCC provided advice to the government on the number and
location of POlIs that would best meet the long-term interests of end-users (LTIE). This report
does not review the merits of the ACCC'’s original advice. However, it notes that advice in the
context of the policies and procedures adopted to ensure that the location of Listed POls
published under section 151DC was consistent with the semi-distributed approach adopted
by government in relation to the number and location of POls to the NBN and outlined in its
Statement of Expectations for NBN Co.

1 Section 151DC (3) of the Competition and Consumer Act 2010. For the ACCC's public consultation see
http:/www.accc.gov.au/content/index.phtml/item|d/952292.

See Chapter 2 for further discussion.

ACCC, Advice to Government—National Broadband Network Points of Interconnect, November 2010,
http:/transition.accc.gov.au/content/



The NBN is still in the early stages of its rollout

This report sets out the responses from stakeholders on the matters covered by the review
and the ACCC'’s observations of those matters. The ACCC notes that the NBN rollout is at

an early stage, with only 32 of the 121 Listed POls classified as active and ready to accept
access seeker interconnections as at May 2013.# The ACCC acknowledges that given the low
numlber of actual subscribers to NBN services that it may take time for industry to adapt to
the NBN environment and provide suitable products to facilitate interconnection at the Listed
POls, particularly by smaller scale service providers.

Some of the issues raised by submissions to the review are likely to be addressed as more
POls become active and customer demand increases. However, the ACCC notes that given
the limited rollout of the NBN at the time of this review, it is important to set out these issues
now in the context of this review. If they remain a concern as the NBN rollout proceeds they
may warrant further consideration or review.

Structure of the report

Chapter 2 briefly describes the policy setting from which the NBN evolved and an overview
of the ACCC'’s involvement in advising the government on the approach to identifying the
preferred POI locations for the NBN.

Chapter 3 details the policies and procedures leading to the identification of POls to the
NBN, including a brief overview of the options that had been proposed by NBN Co regarding
the location of POls.

Chapter 4 is divided into two Parts. Part A discusses the outcomes of the public consultation
process on the policies and procedures relating to the identification of listed POls to the NBN
as required under section 151DC of the CCA.

Part B examines the additional issues raised in submissions regarding the overall impacts
of the identification of POls to the NBN as far as assessable in light of the early rollout of
the NBN.

Chapter 5 provides a summary of the findings of the ACCC'’s review of the policies and
procedures relating to the identification of the Listed POls.

4 NBN Co, Points of Interconnect Rollout Plan May 2013, http:/www.nbnco.com.au/industry/service-
providers/network-rollout.ntml.
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2 Background

2.1 Framework for the National Broadband Network

This section describes the initial stages of the formulation of the current NBN policy and
an overview of the ACCC's involvement in advising the government on the approach to
identifying the POI locations for the NBN.

2.1.1 The National Broadband Network

On 7 April 2009, the government announced the establishment of NBN Co that would
build a national, wholesale only, open access broadband network that would be rolled out
simultaneously in metropolitan, regional and rural areas.

The network would be a mix of fibre, wireless and satellite services designed to provide
a basic wholesale product to RSPs. In September 2010, the government committed to
the provision of uniform national wholesale prices (UNWP) with the aim that wholesale
broadband prices would be the same for households and businesses regardless of where
they are located in Australia.®

The definition of UNWP as articulated by NBN Co in its December 2010 Corporate Plan
"...specifically does not cover any backhaul from the Point of Interconnect, any inter-capital
transmission or international capacity required, as the price of these facilities is not within the
scope of NBN Co’s network’.6 As such, the boundary of NBN Co’s network would be at the
points of interconnection.

NBN points of interconnection

A POI in the NBN architecture is the inter-network location where end-user traffic is handed
over from the NBN onto an RSP’s own network or onto a transmission provider’s network for
transport to the retail service provider’s point of presence. If end-user traffic is handed over
to a transmission provider, the RSP is required to obtain the transmission capacity necessary
to carry this traffic to their point of presence, usually located in a capital city.

POls define the geographic boundaries of NBN Co’s network and their locations determine
the extent to which backhaul is required by each RSP to carry traffic between the POls at
which they are interconnected and their point of presence. In order to achieve aggregation
and distribution of traffic, the NBN POl uses switching equipment (an Ethernet fan out/
aggregation switch) to aggregate/distribute traffic from/to the premises connected to

the NBN.

Of the 121 POls within the NBN Co network, 111 are located in Telstra exchanges. The
remaining 10 NBN POls are located in NBN Co constructed, owned or leased facilities (due to
insufficient space or power being available at the local Telstra exchange).

5 DBCDE, ‘Broadband’, at http://www.dbcde.gov.au/broadband/?a=135204
6 NBN Co, Corporate Plan 2011-2013, p. 110, footnote 27.



2.2 The ACCC’s Advice to Government

In October 2010, the government requested that the ACCC and NBN Co undertake a
process, including public consultation, to seek agreement on the number and location of
initial POIls for the NBN that would best meet the LTIE. The government requested that the
advice address:

. short and long-term competition impacts of the agreed position of NBN POls on the
backhaul and retail markets

. the current and prospective state of competition in the backhaul market including the
extent of any asset stranding’

. implications for potential future Layer 1 unbundling, and

. stakeholder responses to the consultation process.

The joint process was intended to inform both the ACCC and NBN Co of industry issues
which could arise as a result of the approach taken to identify the location of the initial points
of interconnection to the NBN. It was also intended to inform the Advice to Government as
to the most appropriate number and location of POls that would be in the LTIE.

The ACCC Discussion Paper

In October 2010, the ACCC released a discussion paper?, which examined the options for
identifying the number and location of initial POls to the NBN (the NBN POI Discussion
Paper). The ACCC stated it would have regard to the objectives set out in subsection
152AB(2) of the CCA (see Box 2) when considering what option for identifying POI locations
would be in the LTIE.

The LTIE objectives are interrelated. In many cases, the LTIE may be promoted through the
achievement of two or all three of these matters simultaneously. In other cases, there may
be some trade-off between the different aspects and the ACCC will need to weigh up the
different effects. In this regard, the ACCC interprets ‘long-term’ to mean a balancing of the
flow of costs and benefits to end-users over time in relation to the criteria.

Further detail of how the ACCC considers the LTIE is at Appendix A.

7 If POls were only located in capital cities, existing transmission infrastructure may no longer be required
for backhaul if NBN Co were to overbuild existing assets.

8 ACCC, National Broadband Network, An ACCC Discussion Paper on Points of Interconnect to the
National Broadband Network, October 2010.
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Box 2: The long-term interests of end-users (LTIE) criteria test

The ACCC’s LTIE criteria under subsection 152AB(2) of the CCA

The criteria include:
. promoting competition in markets for listed services

. achieving any-to-any connectivity in relation to carriage services that involve
communication between end-users

. encouraging the economically efficient use of, and economically efficient
investment in, infrastructure by which telecommmunications services are supplied
and any other infrastructure by which telecommunications services are, or are likely
to become, capable of being supplied.

Competition is the process of rivalry between firms, where each market participant is
constrained in its price and output decisions by the activity of other market participants.
The benefits of competition to end-users are lower prices, better quality and a better
range of services over time.

Any-to-any connectivity, which encompasses the objective of end-users on different
networks being able to communicate with each other, is central to the NBN.

Economic efficiency has three components:

. Productive efficiency, which refers to the efficient use of resources within each firm
to produce goods and services using the least cost combination of inputs.

. Allocative efficiency, which is the efficient allocation of resources across the
economy to produce goods and services that are most valued by consumers. It
also refers to the distribution of production costs amongst firms within an industry
to minimise industry-wide costs.

. Dynamic efficiency, which refers to efficiencies flowing from innovation leading
to the development of new services, or improvements in production techniques.
It also refers to the efficient deployment of resources between present and future
uses, such that the welfare of society is maximised over time.

NBN Co Position Paper

NBN Co prepared a Position Paper, NBN Co Public Position Paper: Proposed NBN Co

Points of Interconnect (POIs), as part of this consultation process.? NBN Co identified four
options for the locations of POIs which are listed in table 1 below. The inclusion of the high
consolidation approach (NBN Co’s option 3) by NBN Co was contentious at the time as this
option would likely strand or overbuild transmission infrastructure assets in what was a fairly
well developed and increasingly competitive market. Likewise, the distributed approach
(NBN Co’s option 1) would likely favour Telstra to the detriment of others as only Telstra had
transmission fibre in the more regional and remote areas and so would be the only supplier of
backhaul at a large number of POls under this option.

9 NBN Co, Public Position Paper—Proposed NBN Co Points of Interconnect, October 2010.



Table 1: NBN Co proposed POI location options*®

Option Number and location Rationale
Option 1: Distributed 718—950 POIs® POls are fully
(No consolidation) distributed and located

at every FSA

Option 2: Semi-distributed Indeterminate, depending PQOls are partially
(Low consolidation) on definition of contestable distributed, at the
transmission edge of where

contested transmission
currently exists

Option 3: Consolidated 14 Aggregation POls Traffic is carried to

(High consolidation) (4 x Sydney, 4 x Melbourne, ‘Aggregation POl
2 x Brisbane, 2 x Adelaide, locations. POls are
2 x Perth) centralised at five

capital cities

Option 4: Composite 14 Aggregation POls + up to POls available at
~195 CSAs five mainland state
capital city locations,
plus additional
interconnection at up
to ~195 Connectivity
Serving Areas (CSAs)

Source: NBN Co, Public Position Paper—Proposed NBN Co Points of Interconnect (POIs),
October 2010

The ACCC’s Advice to Government

After considering submissions from stakeholders to the NBN POI Discussion Paper, the ACCC
provided its Advice to Government in November 2010.1

The ACCC'’s advice considered each of the options, which essentially aligned to the options
identified by NBN Co in its Position Paper. The options were: the fully distributed’ option, the
‘semi-distributed’ option, and the ‘centralised’ option.

Figure 1.1: NBN Co’s depiction of the approaches to POI location

B | Service
) oca )
Premises provider

exchange
o A
P Access fibre a Backhaul &

Distributed< NBN Co Backhaul provider >
Semi-distributed< NBN Co Backhaul provider >
Centralised< NBN Co

Source: NBN Co Position Paper, October 2010.

10 NBN Co indicated that the 718 fibre serving areas in its initial plan may change as its detailed network
planning progresses.

1 ACCC, Advice to Government—National Broadband Network Points of Interconnect, November
2010,http:/transition.accc.gov.au/content/
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Figure 1 provides a simplistic depiction of the different options. Under the fully distributed
option, POIs would be located deep in the network at local telephone exchanges. At many of
these exchanges Telstra would have been the only backhaul provider. In the semi-distributed
approach, POls would only be located at local exchanges at which there were at least two
competing backhaul providers. This would, amongst other things, avoid the stranding of
existing backhaul infrastructure and promote competition. Access seekers would purchase
transmission capacity from existing suppliers to transport their traffic to and from the fibre
exchange. Under the centralised approach, POls would be located only in the five mainland
state capital cities and NBN Co would provide the entire transmission service as part of its
‘bundled” wholesale product.

In the main, submissions from the operators of transmission infrastructure supported an
approach that resulted in semi-distributed POls (option 2); Telstra favoured fully distributed
POls (option 1) which resembled Telstra’s existing network infrastructure; and a number of
smaller internet service providers and some content service providers favoured centralised
POls (option 3).

In November 2010, the ACCC considered each option against the LTIE criteria and the
matters set out in the government’s request for advice. Its assessment of each of the options
may be summarised as follows.

Option 1—fully distributed POIs: this option would result in the largest number of POls
estimated to be between 718 and 950. The ACCC acknowledged that this approach would
likely preserve existing competition in transmission markets and theoretically provide the
maximum opportunity for future competition to develop. It would also promote the efficient
use of and investment in transmission infrastructure on competitive routes. However, given
the likelihood of Telstra remaining in control of natural monopoly transmission routes (that
is, regional routes), it considered that this could constrain the development of retail and
wholesale competition in areas where Telstra was the sole provider of transmission.

Option 2—semi-distributed POls: the number of POIs in this option could vary considerably
depending on the test for identifying the POI locations. Competition in retail and wholesale
markets would likely be promoted under this option, particularly in regional areas that are
served by natural monopoly routes. This approach would also significantly reduce the risk of
asset stranding and promote the LTIE.

Option 3—centralised POls: under this option, there would only be a small number of

POls (estimated to be 14). The ACCC was concerned that the implementation of either a
consolidated or composite approach (as articulated by NBN Co) would not be consistent
with NBN Co’s stated objective to “occupy as small a footprint as possible in the overall value
chain”.*? The extension of NBN Co’s network beyond the access network to also include a
transmission network would represent a considerable departure from regulatory orthodoxy—
namely that regulatory intervention should only focus upon markets where competition is
not effective. The ACCC considered that this option would likely have a detrimental effect on
competition in transmission markets as it would result in the removal of existing competition
and the foreclosure of opportunities for future competition in the relevant markets.

It was also considered that the centralised POl option would reduce the effectiveness of
competition between retailers, as the scope for differentiation on the basis of innovation

and price would be reduced by the increased reliance upon NBN Co’s services resulting in a
reduction in dynamic competition. For example, RSPs would be limited in the choices they
would be able to make regarding how and where they will deliver services to their customers
(such as media distributed through content distribution networks which are typically located
closer to the edge of the network).

12 NBN Co, ‘Consultation Paper: Proposed Wholesale Fibre Bitstream Products’, at http:/www.nbnco.com.
au/assets/documents/nbn00T-concept-paper-final-dec-09.pdf



The ACCC’s recommended option

Having considered each of the options, the ACCC concluded that the semi-distributed
approach to identifying the initial POIs would be likely to best promote the efficient use
of and investment in transmission infrastructure and to promote retail and wholesale
competition across all geographic markets.*

The centralised POl approach advocated by NBN Co was considered by the ACCC to be
the least likely of all of the options to promote efficient use and investment in infrastructure
by eliminating existing competition and thereby reducing the efficient use of, or investment
in transmission infrastructure. It was also thought that the centralised approach would
detrimentally affect retail and wholesale competition by limiting the choices available to
RSPs when delivering their services. For example, service providers prefer to locate their
content distribution networks at the edge of the access network where content (such as
data intensive video) only needs to be delivered once (most likely to a POI) where it can be
distributed to many end-users. Under the centralised POl approach, such an option would
have been restricted. Similarly, a centralised approach would have limited the choice of
backhaul provider and service as this would have been the sole responsibility of NBN Co.

The ACCC also found that the semi-distributed approach would likely reduce the extent
of asset stranding.'* For these reasons, the ACCC therefore recommended that the
semi-distributed approach would be in the LTIE.

The Competition Criteria

The ACCC recommended that the semi-distributed approach should be implemented
by locating POls where competitive transmission services were available or where there
was evidence regarding the likelihood of competition. The ACCC took the view that
interconnection to NBN Co’s network should be permitted at locations which preserved
existing competition in the provision of transmission services and where the potential for
future competition is maximised.

The objective of minimising the risk of existing assets being ‘stranded’ was considered by the
ACCC to be important for competition and therefore the LTIE. The ACCC also recognised
that to promote a competitive retail market, RSPs needed to be able to obtain competitive
backhaul or aggregation services in order to be able to offer differentiated retail services
directly to customers.

Wholesale providers had indicated their intention to offer aggregation services, which would

allow content to be collected at multiple POls and transported on an aggregated basis, which

would be likely to be more economical for smaller RSPs.

The ACCC considered these factors to be persuasive when deciding where POls should
be located.

To support this approach, the ACCC developed criteria to determine where POls should be
located in order to achieve these objectives (‘the Competition Criteria’). The Competition
Criteria seek to provide a balance between the boundary of the NBN access network and the
maintenance of existing transmission infrastructure.

The Competition Criteria as set out in the ACCC’s Advice to Government are shown in Box 3.

13 ACCC, Advice to Government—National Broadband Network Points of Interconnect, November 2010,
p. 1
14 lbid.
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Box 3: The ACCC Competition Criteria’®

The ACCC Competition Criteria for the Identification of POIs to the NBN
An initial POl best meets the long-term interest of end-users when located where:

a it is technically and operationally feasible to allow interconnection (usually at an
Ethernet aggregation switch)

b there are at least two competitors with optical fibres within a nominated distance
from that location which:

i connect that site to an optical fibre network which is connected to a capital
city, and

i deliver wholesale transmission services which are suitable for use by service
providers who wish to connect to the NBN at that location, and

c there is other evidence that the particular route is, or is likely to become,
effectively competitive.'

The transmission market

The transmission market had been largely dominated by the incumbent, Telstra, with two
second tier transmission providers Optus and Nextgen. However, over the last decade further
competition has emerged. Optus, Nextgen, AAPT and Pipe Networks'® have each expanded
their networks and, in turn, their ability to provide competing transmission and backhaul
services in a number of areas across Australia.

This has been enhanced by smaller and more localised networks providing transmission
services on a more limited scale mainly in metropolitan or regional markets including those
provided by Primus, Amcom and various utility providers such as Aurora and Basslink.

Fibre providers are located in all CBDs and there are substantial amounts of competitive
fibre present in metropolitan areas. However, competition in transmission markets in regional
areas is less developed, but has improved considerably as further infrastructure investments
have taken place. Competition in rural and remote areas remains low, effectively creating
monopoly routes.

The ACCC relied upon data about the location of transmission infrastructure assets to identify
those transmission routes at which there was already competition or at which it was likely
competition would develop.'”

The ACCC sought stakeholder comments on the criteria that should be applied to identify
where there is competitive backhaul. Submissions generally identified a test of either two or
three competing backhaul providers being close to a particular POI. The ACCC considered
that the existence of at least two backhaul suppliers should be used for a preliminary
assessment of whether competitive transmission services are likely to be available, but should
not be wholly determinative.

15 ACCC, ACCC Advice to Government: National Broadband Network Points of Interconnect, Public
version, November 2010, p. 4.

16 All were considered to have optical fibre networks which connected to a capital city and had or would
likely have (by the time the POls are operational) suitable backhaul products.

17 The Infrastructure Record Keeping Rule requires specified carriers to report on the locations of their
core network and customer access network infrastructure. More information on the Infrastructure RKR
can be found on the ACCC website at http:/intranet.accc.gov.au/content/index.phtml/itemI|d/965037



At the time, in analysing the level of competition on transmission routes relevant to the
proposed locations of the POls, the ACCC was aware, from information available to it in the
Infrastructure RKR, that:

. at a small number of POl locations (for example, Geraldton, Darwin, Hobart and some
of the outer metropolitan locations) there would only initially be two (and in some
cases one) transmission providers

. at some locations such as Darwin and Geraldton the proposed POl was on the route of
the Regional Backbone Blackspots Program (RBBP)*® which would provide additional
competition on its completion

. given the expected high level of demand for transmission services from the POls as the
NBN was rolled out transmission providers other than Telstra and Optus would likely
seek to provide services from those POls either by extending their own networks or
purchasing additional capacity from existing providers to ensure they had a presence
and could offer services at most or all of the POls

. the POI locations that had been proposed were also in close proximity to the major
transmission ‘hulbbs’ operated by transmission providers other than Telstra and Optus.
As such, at those locations where there were only two providers, prospects for new
entry by a third player were considered to be high

. that there would be at least three competing transmission providers (with already well-
established transmission infrastructure) at a large majority of the proposed POls, and

. the planning rules contained criteria that ensured the proposed POl location would be
in the exchange service area which was served by the most transmission providers.

In addition, the transmission services required from the NBN POls are high capacity services
and likely to fall under the regulated domestic transmission capacity service (DTCS). The
DTCS is a type of managed transmission service and has been declared since 1997. In this
way the Competition Criteria, combined with the declared DTCS, would likely mean that at
each POl location there would either be effective competition through the presence of a
number of transmission providers or, where there were only two providers (and competition
was less effective) access seekers would have access to regulated prices through the
declared DTCS.

2.3 The government’s NBN Policy
The government’s Statement of Expectations

The government issued its Statement of Expectations for NBN Co in December 2010.*° The
Statement of Expectations outlined the government’s NBN vision and objectives, including
its expectations for the structure of the NBN:

The Government has determined that a semi-distributed POl structure which extends

the NBN Co network to meet with, but not overbuild competitive backhaul routes is the
preferred outcome. The Government expects that NBN Co will act to ensure that POls are
located in accordance with the competition criteria’ formulated by the ACCC. It expects
NBN Co to provision its physical infrastructure, including POls and fibre exchanges, to
accommodate reasonable expectations for retail competitors’ equipment, in anticipation
of multiple retail competitors. While NBN Co is expected to consult closely with the ACCC
in relation to the POlIs, the specific location of the POIs will be a matter for NBN Co.

(Statement of Expectations, p. 7)

18 The RBBP was a government initiative involving investment of up to $250 million to address backhaul
blackspots in regional Australia as a lead up to the National Broadband Network.

19 The Australian Government, Statement of Expectations for NBN Co, 17 December 2010.
See: http:/www.dbcde.gov.au/  data/assets/pdf file/0003/132069/Statement_of Expectations.pdf
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Telecommunications Legislation Amendment (National Broadband
Network Measures—Access Arrangements) Bill 2011

In April 2011, the Telecommunications Legislation Amendment (National Broadband
Network Measures—Access Arrangements) Bill 2011 introduced legislative amendments to
the CCA to authorise certain conduct by the NBN Co relating to POls that were identified in
a written list. Section 151DB requires the ACCC to prepare a written list of POls and publish
a list in force on its website. Under subsection 151DB(2), a POI specified in a ‘list in force’ is
a Listed POI for the purposes of Division 16 of Part XIB of the CCA, including the authorised
conduct provisions under section 151DA(2).

Division 16 of Part XIB of the CCA authorises specific conduct by NBN Co (for the purposes
of subsection 51(1) of the CCA) relating to, among other things, POls where that conduct
is reasonably necessary to achieve uniform national pricing of eligible services supplied by
NBN Co. In particular, subsection 151DA(2) provides that where NBN Co refuses to permit
interconnection at a location that is not a Listed POl and the refusal is reasonably necessary
to achieve uniform national pricing of eligible services supplied by NBN Co to service
providers and utilities, the refusal is authorised conduct for the purposes of the CCA.

The List of POIs was published on 5 November 2012 following extensive consultation with
NBN Co and industry stakeholders. It identifies the name and location of 121 POls. Until the
Minister makes a declaration that the NBN should be treated as built and fully operational,
the ACCC must not vary the list of POls, except with the agreement of NBN Co.?°

The policies and procedures that led to the List of POls are set out in the following chapter.

Section 151DC was inserted into Division 16 to require the ACCC to conduct a review before
30 June 2013, of the policies and procedures relating to the identification of POls. It was
intended that such a review would ensure that any decisions by NBN Co to reject a request
for a POl would be transparent.?*

20 Section 151DB(2A), (2B) of the CCA.

21 See Speech of Senator Ludlum, Telecommunications Legislation Amendment (National Broadband
Network Measures—Access Arrangements) Bill 2011, 24 March 2011.



3 Policies and procedures

This chapter gives an overview of the ACCC'’s policies and procedures relating to the
identification of POls to the NBN. It details the public confirmation process undertaken
between December 2010 and August 2012 which began with the development of network
planning rules by NBN Co (Planning Rules) based on the Competition Criteria and was
concluded by the publication of the List in Force in November 2012 as required by
subsection 151DB (3) of the CCA.

3.1 The ACCC’s Confirmation Process of 2010-11
3.1.1 The development of the Network Planning Rules

Following the development of the Competition Criteria, it was necessary for NBN Co to
develop a practical set of network planning rules that would allow the location of POls to be
identified and which were consistent with the criteria that had been specified.

For the purposes of identifying the locations of initial POls, it was assumed that Telstra
exchanges would be used to provide the facilities for the POl and that NBN Co would be
able to obtain access to those exchanges on the conditions provided for in the Financial
Heads of Agreement between Telstra and NBN Co (and at the time being detailed in the
Definitive Agreements). If a Telstra exchange proved to be unsuitable for the location of a
PO, for example because there was insufficient floor space, power or air-conditioning, then
NBN Co would seek to relocate the POI as close as practicable to the nearest suitable Telstra
exchange in an adjacent exchange service area (ESA).

The ACCC provided NBN Co with aggregated data showing for each Telstra exchange
service area, the number of competitive backhaul transmission providers with an optical fibre
either connecting with, or in very close proximity to (within 150m), a Telstra exchange or
within the relevant Telstra ESA.

In addition, NBN Co investigated the technical and operational issues of locating the POls for
wireless and satellite based services at the same location as the fibre based services (i.e. all
Geocoded National Address Files (GNAFs) in the same Access Aggregation Region (AAR)
would use a common POI). The preliminary view was that this may have technical impacts
(e.g. latency) on the wireless and satellite based services.

In relation to element (c) of the Competition Criteria (that is, the requirement that there

be evidence that the particular route is, or is likely to become, effectively competitive), the
ACCC advised that a ‘'soft cap’ of approximately 80 000 GNAFs?? could be applied for metro
AARs and approximately 100 000 GNAFs for outer metro/ regional AARs.

With the ACCC’s guidance, NBN Co formulated more detailed planning and dimensioning
rules and applied those rules to identify the proposed location of the NBN's initial POls (see
Box 4). The Planning Rules were provided for three ‘bands’ of fibre serving areas (FSAs)
identified by the ACCC based on their location. These bands were:

. Metro: FSAs in metropolitan areas, including CBDs, in mainland state capital cities
(excludes Darwin, Hobart and Canberra) that are limited by the size and/or access to
suitable facilities for the active equipment.

. Outer Metro: FSAs in the metropolitan areas in mainland state capital cities

(excluding Darwin, Hobart and Canberra) that are limited by the optical fibre budget
(i.e. maximum fibre distance from the location housing the active equipment).

22 The Geocoded National Address File or GNAF is an index which lists all valid physical addresses
in Australia. Each address is linked to their geocode which is the specific latitude and longitude of
the address.
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Regional: FSAs in all other areas (i.e. not Metro or Outer Metro).

Box 4: Extract from NBN Co’s Network Planning Rules®

NBN Co Network Planning Rules

The Metro POI planning rules

Multiple FSAs two or more are aggregated along a contiguous boundary to
provide an AAR of approximately 80 000 GNAFs.

The FSAs within the AAR are chosen so that the POl is in the maximally served
Telstra exchange, with a minimum of two backhaul transmission operators, and
the remaining contiguous FSAs i.e. non-POI FSAs are minimally served.

The Regional and Outer Metro POI planning rules

Multiple FSAs two or more are aggregated so that the POl is in the maximally
served Telstra exchange, with a minimum of 2 backhaul transmission operators,
is closer to the mainland state capital city along each of the transmission paths,
and the remaining contiguous FSAs i.e. non-POI FSAs are minimally served.

A ‘soft cap’ of approximately 100 000 GNAFs should be applied to regional and
outer-metro AARs.

Other relevant inputs to the selection of the location of the POI

Y

Vi

Vii

Vi

At least one of the backhaul transmission operators must provide a geographically
protected transmission path to the capital of the mainland state in which the POI
is located i.e. to Sydney, Melbourne, Brisbane, Adelaide or Perth. NBN Co has
assumed that Telstra will satisfy this criteria in each case.

POQOls are not in pairs FSAs are not dual homed.

FSAs should generally go to a POl in the same state e.g. Broken Hill goes
to Dubbo.

Each AAR must be a single contiguous region however the FSAs within an
AAR are not necessarily contiguous as there will be “gaps” covered by wireless
and satellite.

Fibre installed under the RBBP is included.

NBN Co’s transit network should not be considered when assessing the number of
operators.

23 NBN Co, Network Planning Rules, December 2010, at http:/www.accc.gov.au/content/index.phtml/
itemld/952292.



3.1.2 The Identification of the number and location of POls

The ACCC undertook a comprehensive consultation process to determine the final location
of the POls. As part of this process, the ACCC worked closely with NBN Co to make sure that
the identification of the proposed POl locations satisfied the Competition Criteria.

The ACCC conducted a series of consultations with stakeholders between 2010 and 2012
before finalising the List of POIs in November 2012 as noted below.

Date

Consultation

Comments

December 2010

ACCC begins consultation on initial
122 POls to the NBN

ACCC commences a public
consultation process

February 2011

ACCC publication of revised list of
121 POls

The ACCC published a list of
121 POls as a result of the
December consultation process

February 2011

ACCC publication of Infrastructure
RKR data

The ACCC published an
aggregated list of ESAs with
more that than two fibre
providers

May 2011

ACCC publication of revised list of
121 PQOls

The ACCC published a list of
121 POls following NBN Co’s
assessment of the suitability of
the locations identified in the
February list. NBN Co advised
it would build its own facilities
at 10 locations

June 2011 to
June 2012

NBN Co confirms suitability of
locations with Telstra

NBN Co confirmed that the
Telstra locations to be used
as POls had sufficient space,
power and water for NBN
equipment

August 2012

ACCC begins consultation on final
s151DC List of POls

The ACCC prepared a final

list of POls in August 2012
and published a consultation
paper seeking stakeholders’
comments on the final form of
the List in Force

November 2012

ACCC publishes s151DC List of POls

The ACCC published the final
list of POls as required under
s151DC
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The December 2010 and February 2011 lists

On 20 December 2010 the ACCC commenced a public confirmation process in respect of the
120 POls which were identified by NBN Co as a result of applying the Competition Criteria
and the Planning Rules.?* The confirmation process sought feedback from stakeholders about
the proposed location of POls identified by NBN Co and the application of the Competition
Criteria. The ACCC published the Planning Rules and the preliminary list of 120 POls on its
website.?® The list of 120 initial POls is available at Appendix B.

The ACCC received 8 submissions in response to this confirmation process and published
them on the ACCC website.”® As a whole, these recommended the:

. relocation of seven POls
. addition of 20 POls, and
. consolidation of nine POls into four (generally where proposed POls were

close together).

NBN Co considered the recommendations and in consultation with the ACCC proposed to
relocate five POls, add two POls and consolidate one POI. Other proposed additional or
relocated POls did not meet the Planning Rules. Three proposed relocations were considered
redundant as they were covered by the additional POls. The balance of the consolidated
POls proposed in submissions would have resulted in POls that do not meet the Competition
Criteria or the Planning Rules.

The ACCC and NBN Co were satisfied that the revised list of initial POls was consistent with
the Competition Criteria and the Planning Rules. The ACCC noted that the location of actual
POl facilities (for example, in an exchange building) were still subject to technical feasibility
issues such as physical space and the availability of power and cooling.

In February 2011 the ACCC published a revised list of 121 POls (the February 2011 list)
along with an explanation of the changes made from the December 2010 list. The ACCC also
noted that NBN Co would be constructing its own facilities in some Telstra exchange service
areas as co-location of NBN equipment in some Telstra exchange buildings would not be
technically feasible. NBN Co was required to advise the ACCC as soon as possible when an
alternative POI site had been identified and to demonstrate how the Competition Criteria and
Planning Rules were met in respect of each alternative POI.

The February 2011 List of PQOls is attached at Appendix C.
Publication of Infrastructure RKR data

In February 2011, recognising that the industry in general had little publicly available
information as to the location and extent of competition in the transmission market, the
ACCC published information on the availability of competitive fibre infrastructure across
the country based on information collected under the Infrastructure record keeping rules
(Infrastructure RKR).?” The information was in the form of an aggregated list of ESAs with
more than two fibre infrastructure owners present and likely to be competitive. The ACCC
published this information to enhance the transparency of its decision as to the location of
POls and the application of the Competition Criteria.

24 This public consultation process was concurrent with the passage of the Telecommunications
Legislation Amendment (National Broadband Network Measures—Access Arrangements) Bill 2010
described in chapter 2.

25 See: http:/www.accc.gov.au/content/index.phtml/item|d/952292.
26 See: http:/transition.accc.gov.au/content/index.phtml/itemlId/1110886.
27 ACCC, Infrastructure RKR at http:/transition.accc.gov.au/content/index.phtml/iteml|d/835987



The May 2011 List

In the period between the publication of the February 2011 list and a further list published in
May 2011, NBN Co and Telstra continued to assess the suitability of the proposed POl sites in
Telstra exchanges for the location of NBN Co equipment.

NBN Co identified 10 locations where the proposed Telstra exchange location was unsuitable
and alternative nearby exchanges did not meet either the Competition Criteria or the
Planning Rules. The proposed Telstra locations commonly did not have enough space or
water or power requirements that would have been necessary to accommodate NBN POI
equipment. However, the alternative locations did not meet the Competition Criteria either
because there were insufficient fibre providers with backhaul services or they did not meet
NBN Co’s technical requirements.

On 11 March 2011, NBN Co provided the ACCC with a list of potential sites NBN Co
considered would be suitable for the location of POls to be built by NBN Co. The sites were
a mix of freehold development sites that NBN Co could purchase itself and leasehold sites
that NBN Co could acquire on long term leases. NBN Co and the ACCC assessed each of the
proposed sites against the Competition Criteria.

The ACCC identified the POls that had changed from the February 2011 list and published an
explanation of the changes on its website. In May 2011 the ACCC published a further revised
list of POlIs to the NBN (the May 2011 list of POIs), which included changes that arose as a
result of technical necessity.

The May 2011 List of POls is attached at Appendix D.
NBN Co built POls

Negotiations over the purchase and/or lease of the locations NBN Co was considering
acquiring to build its own POI facilities continued over the course of 2011-12.

NBN Co was unable to secure all of the proposed sites and in late 2011 advised the ACCC
of changes to some of the proposed locations for the NBN Co built POls. In November
2011 NBN Co advised that sites for all 10 NBN Co built POls had been secured. The
ACCC assessed and was satisfied that all the sites that had been identified met the
Competition Criteria.

Identifying which Telstra exchanges were suitable for use as a POI

NBN Co advised the ACCC in May 2011 that it had commenced a series of negotiations

with Telstra in relation to the contractual arrangements that would allow it to use Telstra’s
infrastructure for the rollout of the network (the Definitive Agreements®®). These negotiations
included the use of 111 Telstra exchanges that would be used as NBN POls. NBN Co advised
the ACCC that it would take approximately 12 months to conduct detailed assessments of all
the exchanges proposed to be used as POls.

Since NBN Co was still consulting with Telstra as to the suitability of some Telstra exchanges,
the ACCC refrained from publishing the List in Force until negotiations had been finalised.

In July 2012 NBN Co advised the ACCC that it had finalised the location of POls to be housed
in Telstra exchanges and that there had been some minor additional changes from the May
2011 list of POls (see section 3.2 below).

28 The Definitive Agreements include, amongst other things, the use of Telstra infrastructure in the rollout
of the NBN and came into force in March 2012. See: joint media release of Ministers Wong and Conroy, 7
March 2012: http:/www.minister.dbcde.gov.au/media/media_releases/2012/026.
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