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During the Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry (the Banking Royal Commission), the Australian Securities and Investments 
Commission (ASIC) came under fire for taking the lighter option of securing enforceable 
undertakings from businesses in breach of the law, rather than pursuing litigation. 

Former Australian Competition and Consumer Commission (ACCC) chairman Allan Fels 
described ASIC’s approach as being: 

When something goes wrong, they call in the offender and they have an agreement 
with them, instead of going to court and getting fines and sanctions. 

Commissioner Hayne recommended that ASIC should take as its starting point ‘the question 
of whether a court should determine the consequences of a contravention’. Thus, 
administrative remedies, such as infringement notices ‘should principally be used in respect 
of administrative failings by entities’ and should ‘rarely be appropriate for provisions that 
require an evaluative judgment’. 

In the field in which I work – consumer credit -  ASIC has been an active and engaged 
regulator.2 But a general takeaway point from the Banking Royal Commissions is that ASIC 
was not seen to be doing enough in enforcing the law. 

Are there broader lessons from the Banking Royal Commission for regulators in enforcement? 
Our research suggests at least four key takeaway points, relating to: 

1. enforcement strategies 
2. statutory complexity 
3. the difficulties of litigation 
4. clear reporting. 

1. Enforcement strategies 
Recognise community values in setting enforcement strategies and explain why those 
strategies are being followed. 

On one view, ASIC has been acting in accordance with the ‘regulatory pyramid’. This is 
premised on a ‘tiered’ approach to enforcement under which the regulator uses 
administrative or low-level responses for most contraventions and saves litigation for the 
most egregious cases. The question raised by the Royal Commission is whether the 
enforcement pyramid, or ASIC’s interpretation of that pyramid, corresponds with community 
expectations?  

Generally, outcry around the Royal Commission suggests community values hold that 
deliberate or reckless wrongdoing is worthy of heavier sanctions than innocent 
contraventions, that harm caused should be relevant to the enforcement response, 

                                                        
1 Based on a project on Misleading Conduct and Legislative Design, with Professor Elise Bant. 
2 See eg https://www.moneysmart.gov.au/life-events-and-you/indigenous/indigenous-outreach-program. 
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recognising even small harms impact heavily on ordinary consumers and, importantly, that 
once an error is discovered remediation should be prompt.3  

2. Complexity 
Design for coherent and cohesive not unnecessarily complex legislation 

Another factor playing into decisions about enforcement is complexity. A key lesson from the 
Banking Royal Commission was that the relevant statutory regime has become almost 
unmanageably complex. Complexity can undermine the effectiveness of a regulatory 
response and increase costs of litigation. Thus: 

 Law reform should not be driven by a reaction to adverse litigation outcomes or 
perceived loopholes. It should be designed to be coherent across and within statutory 
regimes.  

 There is merit in identifying the core principles underlying a regime. This also provides 
a framework for thinking about enforcement priorities and reporting outcomes.4  

3. The difficulties of litigation 
Leverage enforcement – litigation is not the only effective pathway 

Litigation is expensive and takes time. Regulators have finite resources and a role as a model 
litigator. It is also not always clear that litigation has the most effective deterrent impact, 
given the time it takes and the often unpredictable outcomes.5  

It is noteworthy that courts have typically been imposing penalties well below the specified 
maximum in the legislation, 6 which undermines the stated objective of the civil regime of 
ensuring that contraventions of the legislation are not treated as merely a cost of doing 
business.  

It is important to note Commissioner Hayne’s point that litigation may be necessary to clarify 
the law and, to the extent that this is achieved, litigation can be counted as a success even 
where the regulator’s claim is, ultimately, dismissed.7 

4. Clear reporting 
Provide clear reports of outcomes and explain enforcement strategies 

Regulators need to be doing their job and to be seen to be doing their job. This requires clear 
reporting and a compelling explanation about how they are doing their job.8  

                                                        
3 See eg https://www.afr.com/business/banking-and-finance/banking-royal-commission-where-nab-went-
wrong-on-fee-for-no-service-20190205-h1avui. 
4 See further https://theconversation.com/understanding-hayne-why-less-is-more-110509. 
5 https://www.abc.net.au/news/2018-05-24/westpac-rate-rigging-case/9794944 
6 JM Paterson and E Bant, ‘Intuitive Synthesis and Fidelity to Purpose?: Judicial Interpretation of the Discretionary Power to 
award Civil Penalties under the Australian Consumer Law’ in P Vines and S Donald (eds) Statutory Interpretation in Private 
Law (Federation Press, 2019). 
7 A controversial example is ASIC v Kobelt [2019] HCA 18. See https://www.theguardian.com/australia-
news/2019/jun/12/asic-loses-high-court-fight-against-book-up-credit-scheme-in-indigenous-community. 
8 See Ramsay, Ian and Webster, Miranda, ASIC Enforcement Outcomes: Trends and Analysis (October 31, 2017). 
Company and Securities Law Journal, Vol. 35, No. 5, pp. 289-321, 2017; U of Melbourne Legal Studies Research 
Paper No. 758. Available at SSRN: https://ssrn.com/abstract=3063002. 
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This work helps both the public to understand the regulator’s priorities and allows reflection 
on those priorities. Moreover, it can help narrow the gap between moral outrage and 
regulatory action. It also of itself can have a deterrent effect, clarifying for would be 
transgressors the reach and impact of enforcement action. 


