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This submission is made on behalf of Adam Internet and iiNet Limited (together, our Clients) 
in response to the ACCC’s Issues Paper of July 2012 entitled Public Inquiry to make a final 
access determination for the wholesale ADSL service Issues Paper (a second Discussion 
Paper) (the Issues Paper).  

Our Clients welcome the opportunity of responding to the Issues Paper. This submission sets 
out our Clients’ response to each of the specific questions raised in the Issues Paper.   

1. Do you agree with the approach to considering the need for backdating of a FAD 
that is reflected above? 

Our Clients submission dated 10 April 20121 included detailed reasons why our Clients 
considered that backdating of the FAD is appropriate and in accordance with the ACCC’s 
guidelines.  It remains our Clients’ view that the FAD should be backdated to the date of 
declaration for the same reasons.  This position is emphasised by the ACCC’s decision to 
extend its time frame for making a FAD until February 2013. 

2. Telstra has proposed one way a term or condition exempting certain geographic 
areas could be delineated. The ACCC seeks submissions on Telstra’s proposed 
test and submissions on alternative measures of where competition is effective. 

Telstra proposes that the ACCC should exempt Telstra and other providers of wholesale 
ADSL services (WDSL) in areas where there is effective competition in the market for those 
services2.  Telstra has proposed a test to determine, at a minimum, those Exchange Service 
Areas (ESAs) that are effectively competitive and which therefore should be the subject of 
geographic exemptions.  Under Telstra’s proposed test, an ESA will be exempt if Optus, iiNet 
and TPG (the DSLAM Competitors) have a DSLAM presence in that ESA3. 

Our Clients submit that Telstra’s proposed test is problematic for the following reasons: 

• The mere presence of the DSLAM Competitors in an ESA does not establish that 
there is effective competition in the market for wholesale ADSL services in that ESA. 

• Telstra’s proposed test is implicitly based on the fundamental proposition that 
ULLS/LSS is an effective substitute for regulated WDSL.  However, ULLS/LSS is not 
an effective substitute for regulated WDSL in respect of a significant number of end 
users.   

Each of these issues will be considered in turn. 

The mere presence of the DSLAM Competitors in an ESA does not establish that there 
is effective competition in the market for wholesale ADSL services in that ESA 
 
Our Clients note that the ACCC is of the view that one of the indicators of the existence of 
effective competition is that there is more than just the mere threat of competition - 

                                                 

1
 Provided in response to the ACCC’s Discussion paper - Public inquiry to make a final Access 

determination for the Wholesale ADSL service, February 2012. 
2
 Telstra, Response to the Commissions Discussion Paper in the public inquiry to make a final access 

determination for the wholesale ADSL service, public version, 10 April 2012, (Telstra’s submission), 
at paragraph 34. 
3
 Telstra’s Submission, at paragraphs 35 and 48. 
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competitors must be active in the market, holding a reasonably sustainable market position
4
.  

However, when considering this issue, it is important to keep in mind that not only must the 
ACCC be satisfied that competition in retail markets for broadband services is effective, it 
must also be satisfied that competition in wholesale markets for broadband services is 
effective.  Our Clients believe that any proposed test of effective competition in wholesale 
markets for ADSL services should include consideration of the actual market share of Telstra 
and the DSLAM Competitors in the wholesale market for ADSL services.  In this regard our 
Clients note that in the confidential version of Telstra’s submission, Telstra has provided 
details of the number of wholesale ADSL services that it has in 361 ESAs, being [c-i-c].  This 
can be contrasted with the total number of wholesale ADSL services provided by iiNet 
nationally, being [c-i-c].  Therefore, the number of wholesale ADSL services that Telstra has 
in 361 ESAs is more than [c-i-c] the total number of wholesale ADSL services that iiNet has.    
 
Given that Telstra’s proposed test does not require any consideration of the state of the 
actual competition in wholesale markets, our Clients submit that it is inadequate as a means 
of identifying the threshold for effective competition.  Our clients submit that a suitable 
threshold for establishing effective competition in an ESA would be where the DSLAM 
Competitors have obtained a market share of at least 30% of the total number of wholesale 
ADSL services that are provided by Telstra and the DSLAM Competitors in that ESA.  The 
threshold market share figure of 30% has been used by the Australian Competition Tribunal 
(Tribunal) in respect of the geographic exemptions in respect of WLR/LCS5.  However, given 
that: 

• it is necessary for there to be effective competition in wholesale markets and not just 
in retail markets; and 

• the mere threat of competition is not enough, 

 
the threshold test for exemption should consider actual market share of the market for 
wholesale ADSL services and it should not include any assessment of DSLAM spare 
capacity because DSLAM spare capacity goes to the threat of effective competition not the 
existence of effective competition. 

ULLS/LSS is not an effective substitute for regulated WDSL in respect of a significant 
number of end users 

Both of our Clients have DSLAM networks and where possible will use their networks to 
service their customers rather than utilise WDSL.  Our Clients’ primary focus in seeking 
WDSL declaration is to provide them with a means to compete for customers that cannot be 
serviced via their DSLAM network - i.e. end-users in regional and rural ESAs or connected 
via LPGS.  Our Clients and other ISPs can only provide broadband services to these 
customers by reselling Telstra’s WDSL service.  
 
Our Clients note that the ACCC has stated that, despite the deployment of competitive 
infrastructure in some geographic areas over the past decade, on a national basis, 
competition for the supply of wholesale ADSL services is not effective and that declaration of 

                                                 

4
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues 

Paper (a Second Discussion Paper) July 2012 (Issues Paper), at p.73. 
5
 Application by Chime Communications Pty Ltd (No 3) [2009] ACompT 4. 
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WDSL will promote the long-term interests of end-users6. Although the ACCC’s reasons for 
declaring WDSL may not be relevant to end users who are capable of being serviced by a 
competitor to Telstra using the ULLS or LSS, the ACCC’s reasons for declaring WDSL are 
clearly relevant to both: 

• end-users in regional/rural ESAs; and  

• end-users in metro ESAs that are unable to get a competitive broadband service 
because they are connected via a large pair gain systems7 (LPGS). 

Our Clients submit that the benefits of competition should be available to all end-users 
wherever they reside or carry on business.  Consumers connected via LPGS should not be 
excluded from the opportunity to obtain lower prices and the greater choice of diverse 
services that competition offers.  
 
Our Clients note that the ACCC has stated that 11% of copper lines are supplied using 
RIM/LPGS technologies8.  Our Clients believe that providing an incumbent service provider 
with a ‘free hit’ at 11% of the retail market for ADSL services is obviously detrimental to 
competition and, as a matter of fundamental principle, should be contrary to a regulatory 
policy that seeks to promote competition and the LTIE.  This is particularly relevant when the 
incumbent service provider has repeatedly abused its dominant position resulting in 
numerous access disputes, complaints about anti-competitive conduct and the need to 
declare WDSL.  With regard to the relevance of LPGS to the LTIE, the Tribunal stated the 
following9: 
 

Having regard to the significant number of SIOs that are, and may be, affected by pair gain 
systems, the Tribunal is not satisfied that it would be in the long-term interests of end-users 
for the matter to be addressed simply as an MES [minimum efficient scale] issue. It is 
appropriate that there be a condition to the effect that the exemptions do not apply to an SIO 
in respect of which an end-user cannot be supplied by way of the ULLS.  

 
The above is a statement of principle.  Our Clients submit that the ACCC should be slow to 
depart from such a clear statement of principle. 
 
Although the Tribunal made this statement of principle, it did not in fact impose the condition 
referred to.  The Tribunal expressed its reason for not imposing the condition as follows10: 
 

Telstra objected to the imposition of such a condition principally for the reason that it would 
be enormously complex, costly and impracticable, and that any benefit to be derived from 
the condition would be outweighed by those costs and difficulties. Notwithstanding what was 
said in Chime (No 2), in light of this submission, the Tribunal accepts that the imposition of 
the condition would be disproportionately expensive.  

 

                                                 

6
 ACCC, Declaration of the wholesale ADSL service under Part XIC of the Competition and Consumer 

Act 2010,  Final Decision, February 2012, p.1 (Final Decision). 
7
 Note that the term ‘large pair gain system’ is used in this submission as a convenient term of 

reference to refer globally to all instances of where the manner in which a line is connected by Telstra  
makes it unserviceable by ULLS/LSS.  
8
 Final Decision, at p.24. 

9 Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2, at [156].  
10

 Application by Chime Communications Pty Ltd (No 3) [2009] ACompT 4, at [24]. 
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It should be noted that this is not a statement of principle, it is a finding of fact - i.e. the fact 
being that the imposition of the condition would be disproportionately expensive.  
Furthermore, the following should be noted about this finding of fact:  

• the evidence on which the Tribunal was properly able to rely was limited to the 
evidence that was before the ACCC when the ACCC made its decision11; and 

• the Tribunal does not refer to the evidence on which it based its finding. 

In light of this, our Clients respectfully submit that it would be unsafe and inappropriate for 
the ACCC to rely on the Tribunal’s finding of fact.  Rather, the ACCC should form its own 
view on the issue.  Our Clients do not accept Telstra’s claims in this regard, and our Client’s 
submit that, given the importance of this issue to the LTIE, the ACCC should not simply 
accept Telstra’s assertions.  Our Clients have instructed us that they currently have the 
ability, via Telstra’s service qualification service, to identify end-users that are connected via 
a LPGS.  Therefore, Telstra’s systems are currently sophisticated enough to know if a 
service is connected via a LPGS.  Accordingly, it would follow that no system changes or 
upgrades will be required to identify services that are connected via a LPGS.  Furthermore, if 
the geographic exemptions are granted, Telstra would, presumably, need to undertake work 
on its systems and platforms in order to remove exempt ESAs from its wholesale offering or 
to place them on a different billing rate.  Our Clients note that Telstra does not refer to, or 
complain about, the cost or difficulty of making these system changes.  Our Clients submit 
that Telstra should not be allowed to ‘have its cake and eat it’ - i.e. if Telstra is prepared to go 
to the expense of updating its systems to cater for geographic exemptions, it should not be 
allowed to plead complexity and cost in order to avoid the imposition of a condition that the 
LTIE demands be part of those geographic exemptions.  Therefore, our Clients submit that if 
Telstra is not prepared to bear the cost of complying with this condition, it should not 
reasonably expect to be granted the exemptions it is seeking.   

3. Are there any limits, other than large pair gain systems, on the substitutability of 
ULLS and LSS-based services for wholesale ADSL? 

The substitutability of ULLS and LSS-based services for WDSL is also limited by: 

• The deployment by Telstra of sub-exchanges within an ESA12 - this can have the 
effect of stranding DSLAM infrastructure.  

• Capped exchanges preventing DSLAM builds. 

• Delay to install DSLAMs or carry out any required TEBA work because of queues for 
access. 

• When DSLAMs approach capacity, access seekers need to access the viability of 
additional investment in an ESA to provide further services.  If this investment is not 
viable then the access seeker would need to use WDSL to provide services. 

                                                 

11
 By virtue of former section 152CF(4) of the Competition and Consumer Act 2010. 

12
 i.e. the allocation of a number of distribution areas within an ESA into a sub-exchange. 
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• The ability to achieve the threshold customer levels in an ESA that are required to 
install further DSLAMs. The investment in the build and equipment needs to be 
commercially viable. 

• The expected operating costs of a site. 

• The feasibility of TEBA construction to install equipment.  

• Our Clients have experienced situations where Telstra’s inaccurate cable records for 
the CAN have resulted in Telstra refusing to provision an LSS/ULLS service to a 
premise. 

4. To what extent does the use of LPGS in the CAN limit the competitive constraint 
posed by infrastructure based alternatives? 

Our Clients consider that the use of LPGS in the CAN imposes a significant limitation on the 
ability of infrastructure based alternatives to constrain Telstra’s behaviour, in both the retail 
and wholesale markets. 

If an end-user is connected to the CAN via an LPGS it is not possible for them to be provided 
an ADSL service via the ULLS or LSS.  These end-users can only be provided an ADSL 
service via Telstra Retail or via an access seeker reselling Telstra WDSL.  Measured 
numerically, the competitive impact in each ESA therefore depends on the number of end-
users connected via LPGS, i.e. the more end-users affected, the greater the detriment to 
competitive access in an ESA.   

Apart from the obvious limit that this places on the ability of competitors to provide services 
over their own DSLAMs or over the DSLAMs of a non-dominant service provider, it also 
damages an ISP’s brand and ability to market their services to all consumers.  For example, 
when an ISP is unable to meet a customer’s request for an advertised ADSL product 
because the customer is connected via a LPGS, from the customer’s viewpoint this reflects 
badly on that ISP rather than the underlying service provider that installed the LPGS.  The 
end-user can request that Telstra transpose their service to a continuous copper line, 
however this is only possible in the relatively rare cases where a spare line is available for 
the service. 

5. How should the ACCC take into account the existence of LPGS in making terms 
and conditions for the wholesale ADSL service? 

In declaring WDSL, the ACCC noted13: 

• A national service declaration would ensure that lines affected by RIMs and pair 
gains are contestable. 

• The use of RIMs to supply around 11% of premises creates significant difficulties for 
competing ADSL network operators. 

                                                 

13
 Final Decision, at p.56. 
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• Lines with RIMs are widely distributed throughout the CAN, as practically all ESAs 
are subject to some RIM technologies including those proposed by Telstra to not be 
subject to service declaration. 

• Closer analysis reveals that some of Telstra’s proposed ESAs have high levels of 
lines affected by pair gains.  

• Telstra’s submission does not make any allowance for considering lines affected by 
pair gains. 

• The ACCC does not consider that Telstra has made a compelling case that the 285 
ESAs should be excluded from the wholesale ADSL declaration. The ACCC 
considers that having applied the LTIE test on a national basis and being satisfied 
that declaration will promote the LTIE, it is appropriate to declare the service 
nationally. However, the ACCC notes that the access determination inquiry will 
provide a further opportunity to consider whether different terms and conditions of 
access should be determined for various ESAs, or whether certain ESAs should be 
excluded altogether. At this stage it would seem that further information would be 
required to support any contention that the exclusion of certain ESAs is warranted. 

It is our Clients’ view that the ACCC’s originally expressed view is correct and that the WDSL 
FAD should apply in all ESAs, with no geographic exemptions.  As such, the existence of 
LPGSs should not effect the ACCC’s terms and conditions because the services connected 
via LPGSs would be open to competitive access. 

However, if the ACCC does decide to grant geographic exemptions, the existence of LPGS 
should be taken into account in setting conditions for the exemptions to apply.  Any 
exemption should not apply to SIOs connected via LPGS or any other technology blocker 
that limits the ability for an infrastructure based alternative to provide an ADSL service.  
Further support for this view is provided in response to question 2 above. 

6. Telstra: What forward-looking plans does Telstra have regarding the use of pair 
gain systems on the CAN? 

N/A 

7. What market evidence is there that the availability of substitutes has acted as a 
competitive constraint on Telstra’s terms and conditions in relation to the 
wholesale ADSL service in particular ESAs? 

Prior to declaration, Telstra operated a WDSL pricing structure that differentiated between 
ESAs:  

• with competitive infrastructure (Zone 1A);  

• without competitive infrastructure but where there was a threat that it could be 
installed (Zone 1B); and 

• where there was no likelihood of competitive infrastructure being installed (Zones 2 
and 3).   
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In the Zone 1 ESAs where an infrastructure owner did not have DSLAMs, the access seeker 
was able to match some of Telstra’s retail plans because it was given a better WDSL rate or 
a WDSL/WLR bundling discount, however, our Clients have advised that even in Zone 1 they 
were unable to match Telstra’s high data plans, such as the 200GB plan, because of the high 
Telstra AGVC charges that such plans incur.  These discounts were not offered in Zones 2 
and 3 and in those geographic areas, Telstra’s WDSL pricing structure was simply too high 
for infrastructure owning competitors to match Telstra’s retail rates.  As a result of this price 
squeeze, infrastructure owning competitors were being pushed out of large geographic areas 
of the market.  In addition to pricing issues, Telstra has also imposed operational limitations 
on capacity upgrades that adversely impact on an access seeker’s the ability to compete.   

8. If the FAD was to provide a geographic exemption in ESAs that have attracted a 
higher degree of infrastructure-based investment, do you consider that Telstra 
would be likely to: 

(a) charge prices for wholesale ADSL that are above competitive levels in all 
ESAs?  

(b) engage in inefficient price discrimination? 

(c) impose anti-competitive terms and conditions of supply? If so, what terms? 

Our Clients submit that this question cannot be considered in isolation from Question 2 
above.  This is because if the ACCC: 

• sets an appropriate threshold for the exemptions (i.e. an ESA is only exempt if the 
DSLAM Competitors have obtained a market share of at least 30% of wholesale 
DSL services in that ESA); and 

• sets appropriate conditions for the exemptions (including a condition that the 
exemption does not apply to lines connected via a LPGS), 

there is a low likelihood that Telstra will be able to engage in the activities referred to in (a), 
(b) and (c) above in the ESAs where the exemptions apply.  However, if the ACCC grants the 
exemptions on the basis of Telstra’s proposed test, there will be no effective constraints on 
Telstra engaging in the activities referred to in (a), (b) and (c) above in ESAs where the 
exemptions apply.  The evidence for this is that, on the ACCC’s own findings, prior to WDSL 
being regulated, there were concerns about Telstra’s commercial terms in all ESAs.  In this 
regard, our Clients note the following statement in the Final Decision14:  

While the level of competition varies between ESAs, concerns about the commercial terms 
on which Telstra provides access to the wholesale ADSL services continue to arise on a 
national basis. This suggests that there is not effective competition as, notwithstanding the 
availability of substitutes in certain areas, Telstra has been able to impose terms and 
conditions that differ from those that would be expected to apply in a competitive market.  
 
 
 

                                                 

14
 Final Decision, at p.55. 
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9. Some submissions consider that geographic exemptions could affect market 
outcomes in other geographic areas. How so? 

Again, as with question 8, this question cannot be answered in isolation from question 2 
because if the ACCC: 

• sets an appropriate threshold for the exemptions (i.e. an ESA is only exempt if the 
DSLAM Competitors have obtained a market share of at least 30% of wholesale 
DSL services in that ESA); and 

• sets appropriate conditions for the exemptions (including a condition that the 
exemption does not apply to lines connected via a LPGS), 

there is a low likelihood that Telstra will be able to affect market outcomes in other 
geographic areas.  However, if the ACCC grants the exemptions on the basis of Telstra’s 
proposed test, there will be no effective constraints on Telstra, and Telstra would be able to 
cross subsidise between regulated and non-regulated areas and bundle regulated products 
with non-regulated products.   

10. What does market shares and the market conduct of non-dominant network 
providers indicate about the degree of competitive constraint non-dominant 
network providers face? 

The market shares and conduct of non-dominant network providers demonstrates that they 
face considerable competitive constraint.  As the ACCC has stated, Telstra has an 
overwhelming market share in the supply of WDSL and despite the presence of some other 
suppliers offering ULLS based WDSL in the respective footprints, a strong competitive resale 
market has not developed15. The fact that for several years competitors have repeatedly 
complained about Telstra’s anticompetitive conduct in wholesale and retail broadband 
markets but have never made complaints about similar conduct by non-dominant network 
providers provides further evidence that these providers are constrained from acting in an 
anticompetitive manner by the dominance of Telstra and their own smaller market shares. 

11. Would applying the SAOs to non-dominant network providers promote 
competition? How would a term exempting non-dominant network providers from 
the SAOs promote competition? 

Given that non-dominant network providers do not have substantial market share or power, it 
is difficult to envisage how applying the SAOs to non-dominant network providers would 
promote competition.  It is our Clients’ view that the non-dominant network providers will 
have no option except to at least match the regulated prices that will apply to Telstra if they 
wish to compete on a price basis in the wholesale market.  However, it is conceivable that 
the non-dominant network providers may seek to compete in the wholesale market through 
differentiation by a means other than price, for example by providing diverse or exemplary 
services in addition to DSL access, or by accepting a greater level of contractual risk in the 
provision of the service, so in this regard an exemption has the ability to promote 
competition.   

 

                                                 

15
 Issues Paper, p.18. 
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12. How would terms and conditions providing geographic exemptions or carrier-
specific exemptions affect the efficient use of existing infrastructure by access 
seekers and access providers? 

Our Clients submit that the existence of regulated access to WDSL would not materially alter 
investment decisions in competitive DSLAM infrastructure.  Our Clients note that Telstra 
states that DSLAM based competition is superior to re-sale based competition because 
access seekers can directly control the technical specifications (and input costs) of their 
backhaul, core and broadband access networks.  According to Telstra16: 

Greater control enables access seekers to provide more competitive, customised offerings and 
has enabled access seekers to innovate in the ADSL market (with ADSL2+ and Annex-M offerings 
all being delivered first to market by providers using unbundled services) at the retail and 
wholesale layer. 

This clearly provides an incentive to invest in DSLAM infrastructure regardless of whether or 
not WDSL is regulated. 

Our Clients note Telstra’s concern that17: 

Implementing regulated prices in areas where several service providers have made considerable 
investments (and continue to make these investments) in order to compete in a highly competitive 
market for wholesale and retail ADSL services is likely reduce investment incentives and anchor a 
diverse and dynamic set of service offerings to the price and features of the regulated service. 

However, our Clients submit that this concern goes to the setting of regulated prices rather 
than the existence of regulation because if the ACCC sets a cost based price, the fact that 
DSLAM based service provision offers the ability to provide differentiated services means 
that the existence of regulated WDSL should not lead to a reduction in investment incentives.  
Rather, it simply means there will be greater choice, as the Tribunal pointed out18:   

The Tribunal appreciates that Telstra believes ULLS-based technology is superior to that based 
on WLR/LCS. That, however, is of little concern to the Tribunal. It is not the function of the 
Tribunal to make a choice between technologies and between competing goods and services 
based on their quality (or on any other factor). Those choices are made by consumers. But, while 
the consumer makes that choice, they benefit from the availability of both old and new 
technologies or old and new products and services. Competition between old and new lowers the 
production costs of both. Product quality and performance are also improved and choices are 
broadened. 

Our Clients note that Telstra relies on a passage in a submission from TPG to support 
Telstra’s contention that regulated access to WDSL in ESAs where there are competitive 
DSLAMS installed will dampen investment in DSLAMS in those ESAs19.  Our Clients submit 
that it is important to distinguish between the interests of TPG (i.e. a DSLAM Competitior) 
and the LTIE.  TPG’s interests would clearly be better promoted by having no re-sale based 
competitors.  However, on the basis of the Tribunal’s reasoning, the LTIE is better promoted 
by having both DSLAM and re-sale based competition present.    

See also the response to Question 13 beolw. 

                                                 

16
 Telstra’s Submission, at paragraph 62. 

17
 Telstra’s Submission, at paragraph 67. 

18
 Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2, at [161]. 

19
 Telstra’s Submission, at paragraphs 68, 69. 
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13. The ACCC considers that the application of the SAOs would not have a material 
negative effect on the deployment of competing DSLAMs and that where it is 
efficient to do access seekers will continue to invest in DSLAMs. The ACCC seeks 
any relevant submissions on this view. 

A factor which could affect DSLAM investment is the deployment of the NBN if this truncates 
the period in which the capital costs of DSLAM investment can be recoverd.  However, 
absent this factor, our Clients will continue to deploy DSLAMs where it is economically viable 
to do so.  The question of whether our Clients would continue to invest in DSLAMs is based 
predominantly upon anticipated financial return.  This policy will not change as a result of a 
Telstra being subject to SAOs in its supply of the WDSL, though the pricing triggers in our 
Clients’ investment decisions will change with a lower WDSL price.  The primary basis for our 
Clients’ DSLAM investment decision considers the gap between the cost of providing a retail 
broadband service using WDSL against the costs of installing and utilising their own 
infrastructure.  This also includes consideration of backhaul costs and TEBA costs.  
Secondary issues relate to our Clients having a greater ability to differentiate the product set 
delivered to consumers.  For example, WDSL is restrictive and inflexible, currently it involves 
high AGVC costs and a mandatory PSTN service.  Utilising their own infrastructure allows 
our Clients to define their product and add value in a way that is not possible with WDSL.   

Where lower WDSL prices allow our Clients to compete and build a customer base to 
sufficient scale in an ESA, then it is likely that they will invest in DSLAMs as long as there is 
competitive backhaul to the ESA up until the point when the deployment of the NBN means it 
is no longer efficient to invest in DSLAM infrastructure.  Our Clients also consider that if the 
determined price for declared WDSL is attractive, they would increase their investment in 
rural and regional areas to win customers on Telstra WDSL, for example this would result in 
an increased marketing spend in these areas.  The objective behind this increased marketing 
would be to increase take-up to the point that the business case for investment in DSLAM 
infrastructure would meet the minimum scale required for such investment. Where the 
investment criteria are not met, our Clients will continue to offer retail services using WDSL 
as an input. 

14. Access seekers: Do you intend to still use existing DSLAMs? Will you 
decommission any DSLAMs if the SAOs apply to Telstra in particular ESAs? In 
those ESAs where you have existing infrastructure, will you supply retail ADSL 
based on your own DSLAM infrastructure or based on wholesale ADSL inputs? 

Our Clients have no intention to cease using or decommission their existing DSLAMs simply 
because Telstra’s WDSL supply is subject to SAOs.  It is likely to remain the case that our 
Clients’ financial goals are best achieved through continuing to use their own DSLAMs.  As 
the investment in this infrastructure has already been made it is sensible to continue using it 
as long as it remains financially viable.  In addition, our Clients believe that the use of their 
own infrastructure provides them with a greater ability to differentiate the product set 
delivered to consumers.   

15. Access seekers: What are your current plans to invest in DSLAM and other 
infrastructure? In the context of considering geographic exemptions, submitters 
should consider their likely investment within the existing competitive footprint 
and/or at ESAs that have a number of access-seekers present rather than 
expansion of the competitive footprint. 

The following information is provided by Adam Internet: 
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[c-i-c]  

The following information is provided by iiNet: 

[c-i-c]  

16. Is the application of the SAOs to Telstra in particular ESAs likely to reduce 
Telstra’s incentives to efficiently invest in infrastructure? 

Telstra’s incentive to invest is the same as other companies in the market. If it generates 
profit then there is an incentive to invest.  Though the application of the SAOs is likely to 
result in Telstra achieving a lower rate of return from its wholesale customers, there has 
been no suggestion that regulated pricing will result in Telstra not being able to achieve a 
reasonable rate of return.  As such, its incentive to invest in infrastructure remains, except it 
may have a greater incentive to ensure that its investment is efficient.  Further, Telstra hopes 
to achieve considerable market share in the transition to the NBN.  An efficiently maintained 
network will assist this goal as it will promote Telstra’s services to consumers. 

17. How would exemptions (geographic or carrier-specific) affect the legitimate 
business interests of access providers (including potential access providers) and 
the access providers’ investments in facilities? 

An access provider’s legitimate business interests refers to the interest of an access provider 
recovering its costs and obtaining a normal return on its capital20.  Clearly, the recovery of 
monopoly rents goes beyond an access provider’s legitimate business interests.  Our Clients 
submit that if the ACCC grants the exemptions on the basis of Telstra’s proposed test, there 
will be no effective constraints to prevent Telstra charging monopoly rents.  However, if the 
ACCC sets an appropriate threshold for granting the exemptions (see response to question 2 
above) and sets cost based pricing (including a normal return on capital), the right balance 
will be achieved between preventing Telstra from being able to charge monopoly rents, and 
allowing Telstra to further its legitimate business interests. 

As regards other access providers, given that they lack substantial market power, they do not 
have the ability to charge monopoly rents.  Therefore, there is no basis for imposing 
regulation on them.  As stated above in response to question 11, it is conceivable that the 
non-dominant network providers may seek to compete in the wholesale market through 
differentiation by a means other than price, for example by providing diverse or exemplary 
services in addition to DSL access, or by accepting a greater level of contractual risk in the 
provision of the service.  The imposition of a regulated price ceiling could have the effect of 
making such differentiated service offerings not viable.  Therefore, there would appear to be 
good reason for applying the exemptions to other access providers. 

18. Access providers (DSLAM network operators): Do you currently supply wholesale 
ADSL services to third parties?  

Adam Internet does not currently provide wholesale ADSL services to third parties. 

As at 1 August 2012, iiNet supplied a total of [c-i-c] wholesale ADSL services.  A breakdown 
of these services is as follows: [c-i-c] 

                                                 

20
 Re Telstra Corporation Limited [2006] ACompT 4, at [89].  
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19. Access providers (DSLAM network operators): What would be the direct costs 
associated with providing access to the declared service to others upon 
reasonable request? For example, costs associated in provisioning and billing the 
service to access seekers. To what extent do you currently incur these costs? 

The following is provided by Adam Internet: 

[c-i-c] 

20. The ACCC seeks information on: 

(a) Whether the costs involved in supplying and charging for the services are 
reasonable or likely to become reasonable; and 

(b) the effects or likely effects that supplying and charging for the services 
would have on the operation or performance of telecommunications 
networks. 

As regards cost, please see the response to question 19 above.  As regards the effects on 
the performance of networks, our Clients do not believe that there would be any detrimental 
effects on performance but increased maintenance is likely to be required.   

21. What are the costs of switching between wholesale ADSL providers? 

Our Clients disagree with comments that Telstra has made in its submissions, in which it 
claimed that unless the SAOs apply to non-dominant providers, migration costs and delays 
would result in access seekers deciding not to migrate to Telstra in order to get the FAD 
rates. Our Clients have advised that these arguments are incorrect as the high costs and 
delays of migration are the result of Telstra’s own processes. Because of Telstra’s current 
processes, it is impractical for a provider to migrate services from ULLS to WDSL as it would 
require each individual customer to connect a landline phone service, order DSL on that line 
and then disconnect the ULL service. This is costly and time consuming and customers often 
consider it unacceptable.  

Switching between wholesale ADSL providers would involve the costs of the resources and 
staff that would be required to get the solution in place. Work would be required on systems 
processes and training for provisioning and faults on the new network. Adding another party 
into the mix would create some further complexity.  The issues that this would involve include 
requiring the negotiation of new wholesale agreements between the parties.  The access 
seekers’ call centres already have many suppliers that they have to be aware of when 
dealing with customer issues and this would mean a whole new fault process would have to 
be added into their troubleshooting tool suite. 

22. If you currently acquire wholesale ADSL services from a provider other than 
Telstra, are you concerned about the application of the SAOs to that carrier 
provided in areas where those obligations apply to Telstra? 

Adam Internet acquires a small number of WDSL services from [c-i-c].  Adam Internet is not 
concerned whether or not the SAOs apply to [c-i-c] and considers that the regulation of non-
dominant network owners is not required.   
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iiNet acquires WDSL from [c-i-c].  iiNet is not concerned if the SAOs do not apply to these 
wholesale providers because it believes that regulation applying to Telstra would provide an 
effective constraint on these wholesale providers. 

Chapter 7: Bundling with PSTN services 

23. Do you agree with the ACCC’s preliminary assessment of the benefits of 
unbundling the PSTN service from the wholesale ADSL service? 

Our Clients agree strongly with the ACCC’s preliminary assessment that unbundling PSTN 
from WDSL is a beneficial step.  End-users of a broadband service should have the ability to 
choose whether they also require a PSTN voice service.  The unavailability of naked ADSL in 
ESAs without competitive DSLAMs has resulted in large tracts of ‘second class citizens’ who 
are forced to pay for a PSTN voice service that they don’t necessarily need or alternatively to 
use a lower quality mobile broadband service to avoid the cost of a fixed phone service 
bundled with a fixed broadband service.  Unbundling PSTN from WDSL will provide these 
end-users with far greater options and would provide a great stimulus in the market. 

24. Do you consider that a ‘hybrid’ option would have the same potential to promote 
competition as ‘full’ unbundling? 

Our Clients recognise that if PSTN is unbundled from WDSL, then an ADSL service without 
an associated PSTN service would include line costs.  This is necessary to ensure that 
Telstra’s efficient costs of providing the service are recovered.  The main problem is that it 
would cost more than a fully unbundled WDSL service, and as such be less advantageous to 
the LTIE particularly if the end-user does not want or require a PSTN service. The direction 
of demand that our Clients have experienced is that consumers want access to a naked 
ADSL product, and the hybrid option does not fit this.  The attached c-i-c graph from Adam 
Internet shows that the take up of new naked services is continually increasing whereas the 
take up of other ADSL products is decreasing. 

25. What proportion of your total ADSL SIOs are attributable to a naked ADSL 
product? 

Our clients’ naked ADSL services are provided via ULLS.  Adam Internet’s ADSL services 
can be broken down as follows: [c-i-c] 

iiNet’s ADSL services can be broken down as follows21: [c-i-c] 

26. Would ‘full’ unbundling result in any economic efficiency gains? 

It would provide end-users with a lower cost service where they are only paying for the 
product that they want.  The costs of maintaining PSTN in Telstra’s network would be placed 
on the services that require that capability and not on those that do not need it. 

 

 

 

                                                 

21
 As at June 2012, also includes iiNet subsidiary companies. 



15 

 

 

Bris_Docs 1352535 7456437 v1 

27. Would a ‘hybrid’ unbundling approach result in any economic efficiency gains?  

Our Clients consider that the ‘hybrid’ option would result in lower economic efficiency gains 
than ‘full’ unbundling.  The hybrid option continues to use obsolete PSTN ports and switches 
and to apply those costs to the service. 

28.   Telstra: What specific core systems/platform limitations prevent Telstra from 
offering a naked ADSL service? 

Clearly it is necessary for the ACCC to acquire an understanding from Telstra of its core 
systems and platforms.  In its letter to the ACCC of 8 February 2012, Telstra stated bundling 
is not imposed as a condition (of acquiring WDSL) and that ‘because of Telstra’s core 
systems and platform design, ADSL services can only be provisioned where a telephone line 
has been provisioned at the end-user’s premises. That core systems/platform limitation 
applies to both wholesale and retail services’22.  Telstra’s explanation of this limitation was 
redacted from the public version of its letter, so it is not possible for our Clients to assess the 
veracity of Telstra’s claims.  Our Clients consider that any limitations that Telstra has built 
into its systems that force end-users serviced by WDSL to also acquire a PSTN service can 
and should be removed.  The technology that Telstra uses to deliver WDSL is not 
fundamentally different technology to that access seekers use to provide retail naked DSL 
services via the ULLS.  Technologically, Telstra is not limited from removing what is in effect 
forced bundling of two services at both the wholesale and retail level, with the extra costs of 
a voice service frequently not wanted or required by consumers.  Our clients submit that 
Telstra imposes this requirement not because of limitations in its systems but rather because 
forced bundling of voice and broadband is a simple and effective way to increase revenue 
and boost subscriber numbers on the PSTN.  Telstra’s determination to hold on to this 
revenue stream, even at the expense of and despite the requests of its own retail customers, 
was demonstrated on 28 February 2012 when Telstra announced its retail plans for services 
provided over the NBN.  Communications Day reported:23 

‘…[Telstra] has resisted user calls for a broadband-only offering, with its packages tied to a 
compulsory home voice plan at the existing rate of $31.95 per month…A Telstra spokesperson 
said the decision to not offer a broadband-only service was to keep the pricing uniform with other 
access technologies and to simplify its plans, but added that the decision will be reviewed “over 
time in line with customer demand.” “We have had unified pricing structures on HFC and ADSL for 
some time now and this is the same approach,” the spokesperson told Comms Day, adding that 
the new plans are applicable to all customers and not specific to NBN.’ 

There are no “specific core systems/platform limitations” in the NBN that will prevent Telstra 
from offering broadband only services.  Its decision to do so is based on increasing revenue 
rather than technological limitations and results in considerable consumer expense and 
limitation of choice.  Telstra’s forced WDSL/WLR bundling limits consumer choice and 
impedes the development of innovative competition over WDSL in the transition to the NBN.  
If Telstra’s wholesale customers were permitted to acquire naked WDSL and subsequently 
take it to the retail market, then it is far more likely that Telstra retail would follow suit and 
give its retail customers what they have been asking for, naked DSL.  This is very relevant to 
ensuring a smooth transition to the NBN, when broadband only services are likely to be 
standard.  It is vital that the ACCC’s WDSL FAD encourages an environment in which 

                                                 

22
 Telstra letter to the ACCC, 8 February 2012, Pub. P.3. 

23
 Communications Day, Issue 4165, 28 February 2012, p.1. 
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broadband only competition can flourish on a national basis, rather than such competition 
being limited to CBD and metro ESAs with competitive DSLAMs. 

Our Clients accept that there will be some costs involved in unbundling WDSL and WLR, 
however there is a clear incentive for Telstra to exaggerate its estimate of costs in order to 
maximise its revenue, prevent an ACCC decision to mandate unbundling, or impede 
competition by making the acquisition of unbundled WDSL excessively costly.  For this 
reason, our Clients submit that Telstra’s claims regarding the limitations of its core 
systems/platforms and the costs of rectifying these limitations need to be closely scrutinised.  
Further, though Telstra has to date only marketed a retail ‘hybrid’ option in ‘Pure DSL’, it is 
likely that in order to remain competitive in the event that its wholesale customers had 
access to an unbundled product in all ESAs, that Telstra would quickly bring a similar retail 
product to the market.  As such, Telstra’s use of an unbundled product should be considered 
in any allocation of the costs of changes to Telstra’s systems. 

Our Clients have instructed us that Telstra bills WDSL completely separately to WLR. For 
example in ESAs where Telstra provides a discount for WDSL, i.e. Telstra’s Zone 1 ESAs 
where there are competitive DSLAMs, Telstra uses a manual override to amend the bills 
each month.  If anything, WLR bundling places an additional impact on the billing system as 
Telstra has to check if bundling is present on each line. 

29. To what extent do you consider that ‘full’ unbundling or the ‘hybrid’ option takes 
into account the considerations under s. 152BCA? 

Allowing Telstra to continue to force WDSL/WLR bundling to any degree limits consumer 
choice and impedes the development of innovative competition over WDSL in the transition 
to the NBN.  If Telstra’s wholesale customers were permitted to acquire naked WDSL and 
subsequently take it to the retail market, then it is far more likely that Telstra retail would 
follow suit and give its retail customers what they have been asking for, naked DSL.  This is 
very relevant to ensuring a smooth transition to the NBN, when broadband only services are 
likely to be standard.  It is vital that the ACCC’s WDSL FAD encourages an environment in 
which broadband only competition can flourish on a national basis, rather than such 
competition being limited to CBD and metro ESAs with competitive DSLAMs.  

Whether full or hybrid unbundling is implemented, Telstra’s efficient costs of providing WDSL 
must be recovered to protect its legitimate business interests.  Full unbundling is better at 
achieving the LTIE by ensuring that consumers can purchase the product that they want.  It 
is also a more efficient use of the network, as the costs of the service will be allocated to 
each SIO, rather than a consumer who does not want a PSTN service being required to pay 
for it and in effect subsidise the service of another person. 

30. What are your experiences with regards to the effect on the quality of service 
without a PSTN service on the line? 

Our Clients question the relevance of this question.  Our Clients do not propose that a naked 
ADSL service should stand in the place of a PSTN service.  The value of a naked ADSL 
service offering is that it allows customers to choose whether to have a PSTN service.  Many 
customers who opt for a naked ADSL service do not want a phone service as well, they 
simply want a broadband service.  Many customers are choosing to make their voice 
telephone calls on their mobile phone.  A recent survey of customers has found that over 
77% of respondents had access to two or more active mobile phones.  Our Clients submit 
that removing customer choice and forcing a PSTN service on customers who do not want 
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that service is clearly not in the LTIE. If end-users conclude that PSTN provides a better 
service and that is what they require, then they can choose to purchase it. 

31. Access seekers: What system modifications were undertaken to enable a naked 
ADSL service to be provided? What costs were involved in the systems 
development process? 

The following information is provided by Adam Internet: 

[c-i-c] 

Chapter 8: Points of interconnection for the wholesale ADSL service 

32. What are the likely costs and benefits associated with establishing additional 
points of interconnection? 

Our Clients believe that there is no good reason why additional POIs cannot be implemented 
by Telstra.  It would require deployment (and associated capital expenditure) of hardware to 
allow aggregation points deeper into its network, as opposed to only at the capital city point.   
The decision on where these POIs would be located would be the critical factor.  The ACCC 
selection process of POI’s for the NBN included a stipulation of a minimum of 2 backhaul 
transmission operators, which should serve to ensure that the creation of multiple POIs (as 
opposed to one aggregation point per state) isn’t circumvented by Telstra recouping current 
AGVC costs through a monopoly on transmission to the chosen POIs. 

Our Clients have stated that the prices they pay (on average) for their DSLAM transmission 
would be significantly lower than  Telstra’s current AGVC charges, even though it is a  
skewed comparison as their DSLAM transmission will be metro focused and their WDSL 
footprint more regionally based in locations where competitive transmission may not be 
available.  They consider that the number of POIs should be a compromise between having 
aggregation points deep enough within the network to allow them to use their own 
transmission (or secure competitive transmission if they don’t already have it), yet also not 
dilute it to the point that they need to monitor/provision for an exorbitant amount of POI 
transmission locations.  They consider that it is sensible to mirror the NBN POI locations, as 
they already have transmission to many of the 121 NBN POIs, and are in the process of 
seeking transmission to the remaining NBN POIs in line with their expectations around when 
the POI will be ready for service. 

It is also important that any change to a decentralised model for Points of Interconnection 
maintained the redundancy available i.e. being able to connect via two different Points of 
Interconnection to access the one End User. 

33. Transmission network operators: Would you use your transmission networks to 
transport wholesale ADSL data should additional points of interconnection be 
specified for the wholesale ADSL service? Would you invest further in 
transmission networks if the wholesale ADSL FAD provided for additional points of 
interconnection for the wholesale ADSL service? 

N/A. 
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Chapter 9: General non-price terms and conditions 

34. For the purpose of the wholesale ADSL FAD, are amendments required to the 
timeframe in clause 2.4 of Appendix E? If so, should the timeframes in clause 2.4 
of Appendix E be consistent with the TCP Code? What if a new code is registered 
that provides a different timeframe? 

Our Clients submit that the obligations on access providers in respect of billing timeliness 
should be such as to reasonably allow access seekers to comply with their obligations in 
respect of billing timeliness under industry codes and standards.  Accordingly, our Clients 
believe that when the ACCC is setting the maximum timeframe for backbilling in the FAD, it 
should have regard to the timeframes for back billing in the TCP Code and set the timeframe 
accordingly.   

As regards the possibility of a new code being registered which provides a different 
timeframe, our Clients note that the content of the new TCP Code24 has recently been 
approved by the Australian Communications and Media Authority (ACMA) and the new TCP 
Code is due to registered on 1 September 2012.  In light of this, our Clients believe that the 
possibility of the backbilling timeframe in the TCP Code changing during the life of the FAD is 
likely to be low.  However, this issue can be dealt with by including a mechanism in the FAD 
which ties the timeframe specified in the FAD to the timeframe in the TCP Code.  

As clause 2.4 is subject to clause 2.5, the following drafting changes to clause 2.5 will give 
effect to the above points: 

The parties must comply with the provisions of any applicable industry standard made by the 
ACMA pursuant to Part 6 of the Telecommunications Act 1997 (Cth) (Standard) and the 
provisions of any applicable industry code registered pursuant to Part 6 of the 
Telecommunications Act 1997 (Cth) in relation to billing (Code).  Where the effect of a Standard or 
Code is that an Access Seeker is not permitted to invoice its customers for charges that are older 
than a specified number of days, weeks or months (the Backbilling Period), the Access Provider 
must not invoice the Access Seeker for a charge that, as at the date the invoice is issued, is older 
than the Backbilling Period less 60 days.  

  
35. For the purpose of the wholesale ADSL FAD, should the timeframe for raising 

billing disputes be made consistent with the TIO timeframe? 

The TIO has jurisdiction to investigate complaints that have arisen up to 24 months prior.  A 
large percentage of the complaints investigated by the TIO relate to billing.  If access seekers 
are not able to instigate a Billing Dispute because of the FAD Terms’ set time frames, access 
seekers may not be able to comply with their obligation to provide the TIO with all information 
that is relevant to a complaint.  Accordingly, our Clients submit that the timeframe for raising 
a billing dispute in the FAD should be consistent with the TIO timeframe.   

36. For the purpose of the wholesale ADSL FAD, are amendments required to the 
timeframe in clause 2.14 of Appendix E? 

Please see the response to question 35.  In addition, our Clients submit that six months is 
not a reasonable time limit for a billing dispute.  Our Clients believe that the time limit should 
be at least nine months in order to allow access seekers sufficient time to extract data 

                                                 

24
 Telecommunications Consumer Protections Code C628:2012 
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relevant to the analysis of the dispute.  Our Clients suggest the following drafting changes to 
clause 2.14 in order to give effect to the comments in response to question 35 and question 
36:  

A Billing Dispute Notice must be given to the Access Provider in relation to a Charge within six 
nine Months of the invoice for the Charge being issued in accordance with 2.6 unless the Billing 
Dispute Notice arises from a complaint by a customer of the Access Seeker that has been referred 
to the Telecommunications Industry Ombudsman, in which case the Access Seeker is required to 
provide the Billing Dispute Notice to the Access provider within 1 Month of the Access Seeker 
being notified by the Telecommunications Industry Ombudsman that the Telecommunications 
Industry Ombudsman is investigating the complaint. 

37. For the purpose of the wholesale ADSL FAD, are further refinements required to 
clauses 2.4 and 2.16 in Appendix E? 

Clause 2.4 is not identical to its equivalent clause in the Model Terms25.  Our Clients have 
concerns with sub paragraph A.5(b)(ii) of the Model terms.  However, our Clients note that 
the content of  sub paragraph A.5(b)(ii) has not be replicated in clause 2.4 of Appendix E.  In 
light of this, our Clients do not believe that any further amendments to clause 2.4 are 
required in addition to those referred to in response to question 34 above. 

As regards clause 2.16, the equivalent clause in the Model Terms is clause A.17.  Clause 
2.16 is different to clause A.17.  The changes that have been made to clause 2.16 as 
compared to clause A.17 have resolved the concerns that our Clients have with clause A.17.  
Accordingly, our Clients do not believe that any further changes to clause 2.16 are required. 

38. Is there a drafting inconsistency between clauses 2.6 and 2.12 in Appendix E? If 
so, what amendments are required to ensure consistency between these two 
clauses in the wholesale ADSL FAD? 

Our Clients believe that it is open to argue that the qualifying words ‘subject to any Billing 
Dispute notified in accordance with this FAD’ are uncertain and also that they only qualify the 
first sentence of clause 2.6.  Our Clients submit that it should be made clear that clause 2.6 
in its entirety is subject to clause 2.12.  Our Clients suggest the following drafting changes to 
clause 2.6: 

Subject to any Billing Dispute notified in accordance with this FAD,clause 2.12: 
 

(a) an invoice is payable in full 30 Calendar Days after the date the invoice was issued or such 
other date as agreed between the parties.;  

(b) Tthe Access Seeker may not deduct, withhold, or set-off any amounts for accounts in credit, 
for counter-claims or for any other reason or attach any condition to the payment, unless 
otherwise agreed by the Access Provider.;  

(c) Aall amounts owing and unpaid after the due date shall accrue interest daily from the due date 
up to and including the date it is paid at the rate per annum of the 90 day authorised dealers 
bank bill rate published in the Australian Financial Review on the first Business Day following 
the due date for payment, plus 2.5 percent. 

 

                                                 

25
 The equivalent clause in the Model Terms is clause A.5. 
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39. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to billing and notification? 

Please see the responses to questions 34, 35, 36 and 38 above. 

40. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

Please see the responses to questions 34, 36 and 38 above. 

41. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to creditworthiness and security? 

Our Clients have concerns with clauses B.1 and B.3 of the Model Terms.  However, the 
equivalent clauses in Appendix E (clauses 3.1 and 3.3) contain changes as compared to 
clauses B.1 and B.3 of the Model Terms.  The changes that have been made, address our 
Clients concerns with clauses B.1 and B.3 of the Model Terms.  Accordingly, our Clients do 
not believe that any further changes are required to the terms in Appendix E relating to 
creditworthiness and security. 

42. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

N/A. 

43. For the purpose of the wholesale ADSL FAD, should a timeframe be included in 
Appendix E, clause 4.9? If so, what should the timeframe be? 

Our clients agree with the ACCC’s view expressed in the Discussion Paper that including a 
timeframe will provide additional clarity to the parties26.  Our Clients submit that a reasonable 
timeframe would be three weeks or such longer time as the parties agree.  

44. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to general dispute resolution procedures? 

Yes.  Amendments should be made in order to give effect to the comments in response to 
question 43 above. 

45. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

Amendments should be made to clause 4.9 as follows: 

Each party shall as early as practicable, and within 3 weeks unless a longer period is agreed 
between the parties, after the notification of a Non-Billing Dispute pursuant to clause 4.3 […] 

                                                 

26
 Public inquiry to make a final access determination for the wholesale ADSL service Issues Paper (a 

second Discussion Paper), at p.44. 
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46. Do you consider it impractical to destroy confidential information stored in back-
up systems? If so, for the purpose of the wholesale ADSL FAD, what amendments 
are required to clause 7 of Annexure 1 of Schedule 5 in Appendix E? 

The issue arises when: 

• confidential information is provided to an organisation via email; 

• the organisation has document retention procedures that involve backing up emails 
on to tape or disc; 

• the tape or disc includes all of the organisation’s emails including the email 
containing the confidential information; and 

• the organisation is required to retain the tapes or discs in order to fulfil document 
retention obligations. 

Given that very large volumes of data will be stored on the tapes or discs, the task of erasing 
the confidential email from the tape or disc without also erasing the other material on the disc 
is likely to be difficult and costly.  In order to avoid this potential difficulty, our Clients suggest 
that the following amendment be made to clause 7 of the confidentiality undertaking: 

I will destroy or deliver to [Provider] the Confidential Information and any documents or things (or 
parts of documents or things), constituting, recording or containing any of the Confidential 
Information in my possession, custody, power or control., other than electronic records stored in IT 
back-up systems that cannot be separately destroyed or deleted. 

Our Clients note that confidentiality undertakings containing such a clause have been agreed 
to by Telstra and our Clients during the course of matters under Part XIC of the Competition 
and Consumer Act 2010.  

47. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to confidentiality? 

See the response to question 46 above. 

48. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

See the response to question 46 above. 

49. Is there any ambiguity under clause F.2(a) regarding marketing by the access 
provider to the access seeker’s end-user? If so, does clause F.3(a) resolve this 
ambiguity? 

Our Clients submit that the potential mischief that should be protected against is expressed 
as follows in the reasons for the Model Terms as follows27: 

                                                 

27
 Final Determination - Model Non-price Terms and Conditions, November 2008, at p.30. 
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As the network operator, it is the service provider that coordinates for faults to be fixed or new 
services connected. In the course of this work, technicians, who are employees or contractors of 
the access provider, may attend the end-user premises and discuss matters with the end-user. 
This will be the case even where an access seeker is supplying the end-user services. 
Consequently, there is the potential for this interaction to be used to win back the customer to the 
access provider.  

The ACCC considers that it is important that the access provider direct its employees and 
contractors not to attempt to ‘win back’ a customer in these circumstances, and that the access 
provider should not encourage technicians to engage in marketing on its behalf when attending 
premises of end-users of the access seeker’s services.  

Our clients are concerned that the current drafting of clause F.2(a) (even when read with 
clause F.3(a)) does not prevent this mischief. Our Clients suggest the following amendment 
to clause F.2(a) (or amendments to the same effect) in order to resolve this issue: 

in relation to goods and services which the access provider currently supplies or previously 
supplied to the end-user provided that such communications are from the access provider’s retail 
business unit 

50. Does the record keeping requirement under clause F.4 impose a cost burden upon 
parties? If so, what amendments are required to clause F.4 to alleviate this cost 
burden? 

Our Clients believe that this issue should be viewed in the context of the fact that the 
obligation in F.4 is not absolute, as the following comments by the ACCC in the reasons for 
the Model Terms make clear28: 

The ACCC remains of the view that it is important to providing assurance that this contact is not 
being used for other purposes that records be maintained of each contact that occurs, and what 
was communicated.  

The ACCC notes Telstra’s submission that on some occasions this may not be feasible due to 
limitations in Telstra’s systems, or due to the particular circumstances of that contact. The ACCC 
does not however accept that this means that records should not be kept. That said, the ACCC 
has revised its position such that communications should be recorded where systems to record 
those communications are, or could readily, be made available, such as all communications to or 
from Telstra’s contact centres.  

In light of this, our Clients do not believe that clause F.4 imposes any significant cost burden 
that should require any redrafting of clause F.4. 

51. Should the ACCC include terms and conditions relating to communications with 
end-users in the FAD? 

Our Clients support the inclusion of section F of the Model Terms, and believe that these 
terms are necessary in order to provide appropriate assurance to access seekers that Telstra 
will not use its control of the network to engage in inappropriate marketing activities. 

                                                 

28
 ibid, at p.29. 



23 

 

 

Bris_Docs 1352535 7456437 v1 

52. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as they currently stand in the 2008 Model Terms with 
regards to communications with end-users? 

Yes, please see the response to question 49. 

53. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

Please see the response to question 49. 

54. For the purpose of the wholesale ADSL FAD, are amendments required to clause 
6.2 of Appendix E to ensure the interests of access seekers are balanced with the 
legitimate business interests of the access provider? 

As currently drafted the Access Provider’s right to suspend an Access Seeker’s services 
under clause 6.2(b) is too broad in order to reasonably protect the legitimate business 
interests of the Access Provider.  For instance, as currently drafted, the Access Provider 
could suspend an Access Seeker’s access to WDSL on the basis that the Access Provider 
considers the Access Seeker has installed a wireless base station in a manner that 
contravenes a State planning law.  Suspension or termination on this basis would clearly be 
unreasonable as it has no relevance to the Access Provider’s supply of WDSL to the Access 
Seeker and is unlikely to be the intention of this provision.  This clause requires amendment 
so that it is unambiguously clear that the Access Provider cannot suspend an Access 
Seeker’s service in circumstances where: 

• the contravention of a law is unrelated to the Access Provider’s provision of a 
Service or Facility to the Access Seeker; and 

• the Access Provider unilaterally decides that the Access Seeker’s use of Facilities is 
in contravention of a law without this view being supported by the decision of a court 
and the court’s decision is not the subject of an appeal.   

Our Clients suggest the following amendments be made to clause 6.2(b): 

(b) a Court determines that (and that decision is not subject to an appeal) the Access 
Seeker’s use of: 
 

(i) its Facilities in connection with any Service supplied to it by the Access Provider; 
(ii) the Access Provider’s Facilities or Network; or 
(iii)any Service supplied to it by the Access Providers[sic], 
(iv)[sic] is in contravention of any law; 

55. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to suspension and termination? 

See the response to question 54 above.  In addition, our Clients submit that given that the 
obligation to supply declared services is on the Access Provider and Access Seekers do not 
have a corresponding obligation to acquire services, the FAD should provide that Access 
Seekers can terminate their access for convenience and without penalty. To enable access 
seekers to terminate access for convenience, our Clients suggest that the following new 
clause be included in the FAD in addition to the clauses contained in Schedule 6 of the FAD: 
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The Access Seeker may terminate its acquisition of the Service without penalty or charge on 
one month’s written notice to the Access Provider. 

56. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

Please see the responses to questions 54 and 55 above. 

57. For the purpose of the wholesale ADSL FAD, should the ACCC make amendments 
to the non-price terms as drafted in the relevant schedules of the DTCS FAD with 
regards to liability and indemnity? 

Our Clients support the inclusion of Schedule 7 of Appendix E of the Discussion Paper in the 
FAD.  Our Clients believe that the terms in Schedule 7 are even handed and appropriate and 
reflect the type of terms that would be agreed to by two parties of equal bargaining strength.  
However, in order to avoid any doubt, our Clients believe that it should be made clear that 
nothing in Schedule 7 affects the Access Seeker’s entitlement to damages under Part 5 of 
the Telecommunications (Consumer Protection and Service Standards) Act 1999. 

58. If you consider amendments should be made, how do you consider specific 
clauses should be redrafted? 

The following should be included as clause 7.1 of Schedule 7 (with the existing clauses being 
re-numbered accordingly - i.e. the existing clause 7.1 becomes clause 7.2 etc.): 

Nothing in this Schedule 7 excludes or limits the Access Seekers entitlement to damages under 
Part 5 of the Telecommunications (Consumer Protection and Service Standards) Act 1999. 

59. Should the ACCC include terms and conditions relating to ordering and 
provisioning in the FAD? How should these terms be included? 

Our Clients agree with the ACCC’s view in the Discussion Paper that reasonable terms and 
conditions regarding ordering and provisioning will help to provide a basic framework of key 
non price terms.  Accordingly, our Clients submit that the ACCC should include terms and 
conditions relating to ordering and provisioning in the FAD.  These terms and conditions 
should be included in an additional schedule to the FAD. 

As regards the content of those terms, our Clients believe that the terms on ordering and 
provisioning should do two things.  Firstly, they should aim to deliver a situation where 
access seekers are treated in an equivalent manner to Telstra retail.  Our Clients submit that 
the terms relating to non-price commitments in relation to WDSL in Telstra’s SSU provide a 
foundation on which to build appropriate terms relating to ordering and provisioning.  
Secondly, they should preserve an access seeker’s statutory entitlements (for example under 
Part 5 of the Telecommunications (Consumer Protection and Service Standards) Act 1999).  
Although the parties may agree to contract out of these statutory entitlements, any such 
agreement should be genuine and access seekers should not be in a position where there is 
the potential for them to be forced into contracting out of their statutory entitlements due to 
Telstra’s stronger bargaining position.  Therefore, the FAD should deliver a default position 
that preserves an access seeker’s statutory entitlements.  
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60. Should the ACCC include terms and conditions relating to changes to operating 
manuals in the FAD? How should these terms be included? 

Our Clients submit that a situation where an access provider has an unfettered entitlement to 
unilaterally amend operating manuals has the potential to cause serious problems for access 
seekers and lead to outcomes that are not in the LTIE.  Accordingly, our Clients submit that 
the FAD should include an additional schedule to the FAD that includes, mutatis mutandis, 
the terms in Section I of the Model Terms.  

61. For the purpose of the wholesale ADSL FAD, should the ACCC replicate the 
relevant terms in the SSU with regards to ordering and provisioning? 

The SSU is not an end in itself.  It is a means to the end of achieving equivalence of outputs 
as between access seekers and Telstra Retail.  In light of this, there should be no objection 
in principle to including terms and conditions in the FAD that build upon, and are consistent 
with, Telstra’s commitments in its SSU.  Therefore, our Clients submit that the ACCC should 
have regard to the relevant terms of the SSU when formulating the terms and conditions for 
ordering and provisioning to be included in the FAD. 

62. Should the ACCC include terms and conditions relating to network modernisation 
and upgrade provisions in the FAD? Please take into account any overlap with 
similar terms in the SSU in your response. 

Our Clients believe that the ACCC should include terms and conditions relating to network 
modernisation and upgrade provisions in the FAD.  Although the SSU does contain 
commitments from Telstra in respect of Major Network Modernisations and Upgrades, those 
commitments are subject to the carve out ‘except where the parties agree otherwise’29.  
Therefore, there is scope for Telstra to seek to offer terms and conditions relating to Major 
Network Modernisations and Upgrades that are less favourable than the commitments in the 
SSU.  In light of this, our Clients believe that the FAD should set a default position that is 
consistent with Telstra’s commitments in the SSU, thereby reinforcing those commitments.    

63. If you consider terms and conditions relating to network modernisation and 
upgrade provisions should be included in the FAD, how do you consider specific 
clauses should be drafted? 

Our Clients believe it would be appropriate to include the terms contained in paragraphs 10 
to 14 of Schedule 4 of the SSU in the FAD.  Our clients note that those terms are broadly 
consistent with Section G of the Model Terms. 

 
Herbertgeer on behalf of: 
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iiNet Limited 
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29
 See paragraph 10.1(a) of Schedule 4 of the SSU. 


