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Key terms
infrastructure charges: charges that infrastructure operators impose for access to their water service 
infrastructure, and for services provided in relation to that access.

infrastructure operator: any person or entity that owns or operates infrastructure for one or more of 
the following purposes. The:

(i) storage of water

(ii) delivery of water

(iii) drainage of water

for providing a service to someone who does not own or operate the infrastructure. 

irrigation infrastructure operator: an infrastructure operator that owns or operates water service 
infrastructure for delivering water for the primary purpose of irrigation. 

irrigation network: the water service infrastructure of an irrigation infrastructure operator, as defined 
in section 7(4) of the Water Act 2007. In practice, an irrigation network typically constitutes a network 
of carriers (open channels, pipes and/or natural waterways) that convey water from a water source 
through customer service points to customer properties. It may be either a gravity fed network 
(typically using channels and/or natural waterways) or a pressurised network (using pipes).

infrastructure service: access, or a service provided relating to access, to water service infrastructure 
and includes the storage, delivery, drainage and taking of water.

Water Charge Rules 2010: rules for fees and charges payable to an infrastructure operator for bulk 
water charges; access to the irrigation infrastructure operator’s network, or services provided in relation 
to that access; and matters specified in regulations made under section 91(1)(d) of the Water Act 2007. 
Also included are rules for water planning and management activities and terminating access to an 
operator’s irrigation network.
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About this guidance 
The Water Charge Rules 2010 (WCR) came into effect on 1 July 2020 and are based on ACCC advice to 
the Minister on 21 September 2016. 

The WCR aim to enhance pricing transparency and set out the requirements for what must be included 
in a schedule of charges.  

Pricing transparency is an essential objective of the WCR because it: 

	� helps customers compare prices 

	� improves decision-making in water markets and infrastructure service provision

	� maximises customers’ ability to participate in price-setting processes without undue 
regulatory burden.

Infrastructure operators in the Murray-Darling Basin are required to:

	� publish and distribute a schedule of charges 

	� list all infrastructure charges on their schedule of charges, including details

	� list planning and management charges (rules 11–15). 

Water Charge Rules exemption
Rule 9 of the WCR allows an infrastructure operator, or customer, or both the operator and customer 
jointly, to seek an exemption from the requirement to list charges in the operator’s schedule of charges. 

An application can be made if the operator, or customer, believes, on reasonable grounds, that 
disclosure of the details of the charges would result in a material financial loss or material detriment to 
the operator, or customer. Any application must be made before entering into a contract.

The ACCC will consider whether the financial loss or detriment anticipated by the operator or its 
customer(s) would result from disclosure of the charges, and then consider whether the financial loss or 
detriment is ‘material’ for the purposes of the WCR. 

When deciding whether the alleged financial loss or detriment to the applicants is ‘material’, the ACCC 
will consider whether the alleged financial loss or detriment is of significant importance or consequence 
when considered against the objective of improving pricing transparency. 

With this approach, what might constitute material financial loss or material detriment to the applicants 
in other contexts may not be considered material for the purposes of the WCR. 

Guidance for operators and their customers
This guidance is for water infrastructure operators or their customers in the Murray-Darling Basin who 
are seeking an exemption from the requirement to include specific infrastructure charges on their 
schedule of charges. 
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The ACCC’s role in assessing applications 
The ACCC decides whether to grant an exemption by assessing whether disclosing the charges will 
cause a material financial loss or detriment to the operator or its customer(s). 

Guidance objectives 
This guidance aims to provide: 

	� applicants with information about the kinds of evidence an operator or customer could provide 
the ACCC to demonstrate that one or both of them would suffer a ‘material financial loss or 
material detriment’ 

	� customers and operators with confidence about the process and reduce the uncertainty involved in 
applying for and obtaining an exemption 

	� stakeholders with information about the timeframes involved in making an application and for the 
ACCC to decide on an exemption 

	� notice of the ACCC’s approach to considering exemption applications, including how it approaches 
the concepts of materiality, financial loss and detriment. 
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Applying for an exemption
The operator or the customer, or both jointly, may apply in writing to the ACCC for an exemption.

If the operator proposes to enter into contracts on identical terms with more than one customer, then 
the applications may be combined into a single application.

An application must:  

	� be made before the contract is entered into

	� include the reasons for the applicant(s)’ belief that the disclosure would result in a material financial 
loss or detriment to the operator or the customer.

The ACCC may request more information from the applicant(s), which may increase the time required 
to consider the application. 

The ACCC may also need additional time to make a decision when an application is complex.

The ACCC’s approach to assessing exemption applications
Under subrule 9(9) of the WCR, the ACCC must refuse to grant the exemption if it is not satisfied that 
disclosing details of the infrastructure charges under the proposed contract would result in a material 
financial loss for, or material detriment to, the infrastructure operator or the customer. The ACCC will 
take into account all relevant information and the purpose of the WCR in deciding whether to grant or 
refuse an application for an exemption.

When the ACCC is deciding whether it is ‘satisfied’ as to the materiality of financial loss or detriment, 
it will have regard to all relevant circumstances and matters and will support its decision with reasons 
and evidence.

When assessing an exemption application, the ACCC will be guided by the following:

The disclosure ‘would’ result in … 
The ACCC may only grant an exemption in circumstances where a material financial loss or detriment 
would arise because of the disclosure requirement.

The ACCC considers the use of the word ‘would’ in the WCR is more stringent than ‘could’ and therefore 
requires a higher level of certainty that the material financial loss or detriment would actually occur. 

This higher threshold is consistent with the WCR purpose of improving pricing transparency, and, in 
particular, the requirement to publish all applicable charges in a schedule of charges. A lower threshold 
could allow for a higher number of exemptions to be granted, which would undermine the purpose of 
improving pricing transparency.

Financial loss
Financial loss could include various forms of monetary damage, detriment or disadvantage, such as 
reduced revenue and increased costs. 

While a financial loss may be difficult to measure in some circumstances, applicants’ claims of financial 
loss should be as specific as possible and not general in nature. 

The ACCC must be satisfied that a financial loss would result from disclosure of the charges. It would 
not be enough for the financial loss to be a speculative or theoretical possibility, there must be a level of 
certainty that the financial loss would actually occur.  

mailto:water@accc.gov.au
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Detriment
The concept of detriment is broad and denotes a wider range of losses and disadvantages than 
financial losses alone, such as penalties or adverse litigation outcomes, loss of customers, damage to 
reputation or reduced social licence to operate. 

When considering whether the applicant has suffered detriment, the ACCC will consider any 
commercially relevant prejudice, loss, or disadvantage. 

The ACCC must be satisfied that any such detriment would result from disclosure of the charges. 

Materiality 
After establishing there would be a financial loss or detriment resulting from disclosure of details of the 
charges, the ACCC will consider whether the financial loss or detriment is ‘material’. 

Materiality refers to something that is of significant importance or much consequence in the broader 
context of the objective of improving pricing transparency. 

For example, the inconvenience caused to an operator from explaining different pricing structures may 
be detriment in one context, but it is unlikely to be considered ‘material’ in the context of the WCR, 
where it is simply the result of price transparency. 

Demonstrating material financial loss or detriment – 
examples of evidence
The following examples show the types of evidence that may go to demonstrating a material financial 
loss or detriment resulting from disclosure:

	� Company A produces a revenue forecast estimating the percentage change in revenue with 
and without disclosure of the charges. Company A also explains why disclosure would reduce 
the forecast revenue, identifying the factors it considers would lead to the differences between 
the scenarios.

	� A large customer of the infrastructure operator provides evidence of its unequivocal intention to 
leave the network if the operator proceeds with publishing the charges negotiated between the 
customer and the operator on a confidential basis. The information provided needs to explain why 
the customer considers it necessary to leave the network. The operator should also provide evidence 
that the customer contributes a substantial amount to the operator’s revenue. 

	� An infrastructure operator provides evidence that disclosure would directly cause it to become 
insolvent or risk breaching its legislative obligations (for example, trading while insolvent). 

Below are examples of the types of evidence that are unlikely to demonstrate a material financial loss or 
detriment resulting from disclosure:

	� a projection of a reduction in revenue, where the applicant is unable to demonstrate that the 
reduction in revenue would result from publishing the infrastructure charges

	� an operator’s stated belief that customers would choose to leave the operator’s network, without 
further evidence to demonstrate that this would happen and without evidence establishing why any 
consequential financial loss or detriment would be material

	� an applicant’s stated belief that publishing the details of the charges would negatively impact the 
organisation’s reputation and without further evidence to demonstrate that this would happen and 
without evidence establishing why any consequential financial loss or detriment would be material

	� an operator’s stated belief that disclosing the charges would decrease its ability to negotiate with 
future investors, without further evidence to demonstrate that this would happen and without 
evidence establishing why any consequential financial loss or detriment would be material.
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If the ACCC decides to grant an exemption
If the ACCC decides to grant an exemption, it must publish a notice on its website. The ACCC must not 
include the exempted charges in any material it publishes. 

The operator must not include the exempted charges in its schedule of charges. However, under 
subrule 9(13A), within 12 months after the day on which the application is granted, the operator must 
include the following information in its schedule of charges: 

	� a statement that the exemption has been granted under rule 9

	� the name of the customer or customers

	� the time period of the contract or contracts

	� the infrastructure service(s) to which the charge(s) exempt from disclosure relate(s).

If the ACCC refuses to grant an exemption
If the ACCC refuses to grant an exemption, it must give notice to the applicants and include in the 
notice the reasons for its refusal. The ACCC’s decision may be subject to judicial review. 

Charges that were exempt before 1 July 2020
Under rule 79 of the WCR, exemptions for infrastructure charges under particular contracts in effect 
before 1 July 2020 continue to apply on and after that date as if the exemption was granted under 
the WCR. 

However, any replacement schedule of charges adopted on or after 1 July 2020 must include the 
information about the exemption specified in subrule 9(13A).
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Stages of an ACCC exemption assessment process

i Document title

Applicant applies to the ACCC
for an exemption.

This triggers the ACCC’s 
30 business day timeframe to 
decide whether to grant an 

exemption.

Does the application contain 
suffi  cient information?

The ACCC may request further 
information, pausing the ACCC’s 
timeframe to decide whether to 

grant an exemption.

The ACCC may extend the 
timeframe by 10 business days 
if it provides written notice to 
the applicant explaining why 

the ACCC is unable to make its 
decision within the timeframe 

for decision.

The applicant provides additional 
information and the ACCC’s 

timeframe resumes.

Does the ACCC require additional 
time to assess the information in 

the application? 

The ACCC decides whether to 
grant an exemption.

The ACCC notifi es the applicant
of its decision.

Yes

No

Yes

No
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How to apply for an exemption
Exemption applications should be submitted in writing to the ACCC. Exemption applications should be 
sent via email to water@accc.gov.au, with the subject line ‘application for an exemption under rule 9 of 
the WCR’. The ACCC prefers that exemption applications be sent in Microsoft Word format (although 
other text readable document formats will be accepted).

Prospective exemption applicants are welcome to contact the ACCC, via the above email address, if 
they have any questions about the application processes or assessment stages and are encouraged to 
submit a draft application.

To ensure a timely assessment of an application for an exemption, the ACCC recommends that 
applications include the following information: 

Business identifiers 	� The applicant should provide the name, ABN and description 
of the applicant seeking an exemption (for example, number of 
customers and types of services provided)

Infrastructure charge/s 	� The applicant should identify the infrastructure charge/s for 
which they are seeking an exemption and provide a description of 
these charges

Reasons 	� The applicant should provide the reasons for seeking an 
exemption

Evidence 	� The applicant should attach any relevant evidence

Contact details 	� The applicant should provide the contact details and names of the 
relevant officers

Additional information 	� Any information or supporting documentation the applicant 
considers relevant to the ACCC’s assessment of the exemption 
application

The ACCC’s information policy includes information on the collection and disclosure of information.

mailto:water@accc.gov.au
https://www.accc.gov.au/publications/accc-aer-information-policy
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