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1 Introduction
1.1 Background

Carriers and carriage service providers of comnati@n services rely on access to
telecommunication facilities to provide servicegtu-users. Th&elecommunications Act
1997(Telco Act) and th€ompetition and Consumer Act 20QMCA) provide legislative
arrangements for competitive access to telecommatiaits facilities.

In particular, the Telco Act sets out the facibti@gccess regime which gives the ACCC the
power to make a facilities access cdde.October 1999, the ACCC published ‘A Code of
Access to Telecommunications Transmission Towetss $f Towers and Underground
Facilities’ (the Facilities Access CodeThe Facilities Access Code governs how access to
eligible telecommunications facilities is provid&dcarriers seeking to install their equipment
on or in facilities owned by other carriers.

This discussion paper invites comments on the fEasilAccess Code, to consider whether it
needs to be updated. The Facilities Access Codadtdseen reviewed or updated since it
was first introduced in 1999. However, the struetand regulation of the
telecommunications industry has changed signiflgahuring this time. In particular, the
Telecommunications Legislation Amendment (Competénd Consumer Safeguards) Act
2010(CACS Act) and thd@elecommunications Legislation Amendni&itire Deployment)
Act 2011(Fibre Deployment Act) have resulted in changabédegislation that are not
reflected in the Facilities Access Code.

The ACCC considers this to be a timely opportutetgonsult with industry stakeholders to
assess the relevance of the Facilities Access @odeonsider potential updates to the code.
Subject to the responses received in submissib@aACCC may prepare a new code for
public consultation.

1.2 Timetable for the inquiry

The ACCC invites submissions from stakeholders attens raised in this discussion paper.
Submissions will be sought un&lOOpm 24 August 2012.

All submissions received will be considered publin posted on the ACCC’s website. If
stakeholders wish to submit commercial-in-configenaaterial to the ACCC, they should
submit both a public and a commercial-in-confidemersion of their submission. The public
version should clearly identify the commercial-imréidence material by replacing the
confidential material with §-i-c]’. The ACCC-AER information policy: the collection, use
and disclosure of informatiogets out the general policy of the ACCC and thstralian
Energy Regulator on the collection, use and disesf information. A copy of the
guideline can be downloaded from the ACCC webdittgs.//www.accc.gov.au

The ACCC prefers to receive submissions in eleatrfmym, either in PDF or
Microsoft Word format, which allows the submisstent to be searched.

! See clause 37 of Part 5 of Schedule 1 to the Tatto
2 The Facilities Access Code is accessiblenatv.accc.gov.au



1.3 Making submissions

The ACCC encourages industry participants, otreestolders and the public more
generally to make submissions to the ACCC to agsisteviewing the Facilities Access

Code.

Please forward submissions by email to the follgndontact officers:

Contact Officer:

Kim Mesken

Project Officer

Communications Group

Australian Competition & Consumer
Commission

Sydney NSW 2001

Phone: (02) 9230 9136
Email:
Kimberley.Mesken@accc.gov.au

A copy of correspondence should be sent to:

Priya Balachandran

Senior Project Officer
Communications Group

Australian Competition & Consumer
Commission

Sydney NSW 2001

Phone: (02) 9230 9173
Email:
Priyatharsheni.Balachandran@accc.gov.au




2 Regulatory framework for access to facilities

Access seekers depend on access to telecommungattworks and facilities in order to
interconnect their networks and supply telecommatioa services to users in downstream
markets. The Facilities Access Code operates ijunotion with various other regulatory
mechanisms that promote access to facilities. Timesede the facilities access provisions of
the Telco Act, the Part XIC access regime provisiohthe CCA and the facilities access
provisions of Telstra’s Structural Separation Unaking (SSU)®

2.1 Telecommunications Act 1997

The facilities access regime is set out in Paga@5 of Schedule 1 to the Telco Act. Itis
essentially a negotiate-arbitrate framework wheeeACCC acts as the arbitrator of last
resort? Compliance with the facilities access regime ésaier licence condition and is
directly enforceable by the ACCT.

The facilities access regime only applies to paldicfacilities owned or operated by the first
carrier. This includes Telstra, which is the owaed operator of most telecommunications
facilities in Australia. The Telco Act specifiesathf there is an agreement in force between
Telstra and a National Broadband Network (NBN) oogtion in relation to facilities owned
or operated by Telstra, then NBN Co is taken naipterate those faciliti€sAs such,

NBN Co will only have an obligation to provide assdo facilities that it owns or operates
under Schedule 1 of the Telco Act. While acceskessemust negotiate with Telstra for duct
access to Telstra exchange facilities for the pggpmf interconnecting with the NBN, the
facilities access obligation in the Telco Act shbfdcilitate this.

2.1.1 Part 3 of Schedule 1

Part 3 of Schedule 1 to the Telco Act sets ouptieisions for access to supplementary
facilities. It provides that a carrier (first caar) must, if reasonably requested to do so by
another carrier (second carrier), give the secander access to facilities owned or operated
by the first carrief.

Under section 7 of the Telco Act, a facility is itheld as:

i.  Any part of the infrastructure of a telecommunioasi network; or

ii.  Any line, equipment, apparatus, tower, mast, argetumnel, duct, hole, pit, pole or
other structure or thing used, or for use, in aztannection with a
telecommunications network.

® The SSU was accepted by the ACCC under sectioA 67the Telco Act. The facilities access provisaf
Telstra’s SSU only apply in respect of facilitiexass for the purpose of interconnecting with Talstactive
declared services.

* Any arbitration determination made by the ACCCruatrbe inconsistent with the SSU, final migratidarpor
existing agreements. However, arbitration detertiona will still have effect if the terms specifiede not
covered in an existing agreement. See subclaugé}, B8(1), 36(2) and 36(3) of Schedule 1 to thEed éct.
®> The ACCC has previously enforced this obligatigaiast Telstra with regard to exchange space. ThE@
also has the power to issue a remedial directidnaaiormal warning under section 69AA and 70(5)(bthe
Telco Act.

® See clause 17(4A) and 33(8) of Schedule 1 of #ledTlAct.

" Subject to certain exceptions, such as where adse®mt technically feasible. See clauses 33@g)3and
35(3) of Schedule 1 to the Telco Act.



The definition of a supplementary facility alsoextls to land on which a facility is located, a
building or structure on that land and customeriggent, or customer cabling, connected to
a telecommunications network owned or operated taraer®

2.1.2 Part 5 of Schedule 1

Part 5 of Schedule 1 to the Telco Act containdlifees access provisions that specifically
apply to telecommunications towers, sites of toveerd underground facilities that are
designed to hold lines (the eligible facilities).

A telecommunications transmission tower means &tppole, mast or similar structure used
to supply a carriage service by means of radioconications. Sites of telecommunications
transmission towers include land, a building ordlaor a structure on land. Eligible
underground facilities refers to an undergroundlifg¢hat is used, installed ready to be
used, or intended to be used to hold lihes.

Similar to Part 3, Part 5 requires carriers to mtewther carriers with access to these
facilities if requested to do so. Under Part 5 A@CC also has the power to make a code
setting out the conditions of access to theseifiasit® This code only applies to the facilities
specified in Part 5 of Schedule 1 and does noteixtie the facilities specified in Part 3 of
Schedule 1. The first carrier is not required topty with the facilities access regime of
Part 5 of Schedule 1 to the Telco Act in particaiacumstances, including circumstances
where access is not technically feasile.

2.1.3 The Facilities Access Code

The ACCC published the Facilities Access Code itoBer 1999. The purpose of the
Facilities Access Code was to encourage co-locatidacilities and promote competition.
The Facilities Access Code contains mandatory ¢mmdi of access, which carriers must
comply with, and other conditions that will applyless parties negotiate their own terms.
The Facilities Access Code only applies to thelitaas in Part 5 of Schedule 1 to the Telco
Act. The specific details of the Facilities Acc€xsde are discussed in more detail in
section 3 of this paper.

2.1.4 Third party access regime

The Fibre Deployment Act amended the Telco Actept®8mber 2011 to support the
Government’s policy that fibre-to-the-premises astructure should be installed in new
developments. In particular, the Fibre Deploymecat Zdded a new Part 20A to the Telco
Act which introduced a ‘third party access regime’.

8 Clause 17(5) of Part 3 of Schedule 1 of the Télcb

° Clause 31 of Schedule 1 to the Telco Act

10 Clause 37 of Part 5 of Schedule 1 to the Telco Act

1 See subclauses 33(2), 33(3), 33(6), 33(7), 38@RB), 34(6), 34(7), 35(2), 35(3), 35(6), 35(7) éxceptions
from providing access.

4



The third party access regime applies to fixed-fawlities' installed in Australia after

27 September 2011 where the facility is owned @rated by a person other than a carfier.
For example, the owner or operator could be a dgee| utility provider, council or private
property owner. Fixed line facilities include ungexund facilities such as pits and ducts, as
well as poles where the terrain makes it necedsatgploy lines above ground.

The third party access regime is based on thatfasihccess regime in clauses 35-37 of

Part 5 of Schedule 1 to the Telco Act. Similar &tP» of Schedule 1, under Part 20A of the
Telco Act access to fixed-line facilities is progdion terms that are commercially negotiated
or, failing agreement, determined by an agreedratbi* The regime also sets out
provisions for the ACCC to determine whether thoedty access is technically feasible and
to make a code setting out conditions for thirdypaccess (the third party access code).

Subsection 372NA(2) of the Telco Act provides i@t owner or operator of a fixed-line
facility must comply with the third party accessleoThis is a civil penalty provision and
pecuniary penalties are payable for contraventidmsvil penalty provisions>

2.2 Part XIC of the Competition and Consumer Act 2010

Part XIC of the CCA sets out the telecommunicati@csess regime. Under Part XIC,
carriers who provide declared services are requoedmply with the standard access
obligations (SAOSs) in relation to those serviceather than the negotiate-arbitrate
framework employed by the Telco Act, the CCA introdd an access determination
framework. An access determination specifies theseand conditions of access to a
declared service.

Obligations specified in access agreements takhigtest order of precedence, followed by
special access undertakings, binding rules of conaiud then access determinatiGhan
access determination or binding rule of conducttmashave the effect of preventing Telstra
from complying with the SSU or requiring Telstragiogage in conduct in connection with
matters covered by the Migration Plan. An accessragnation or binding rule of conduct
has no effect to the extent to which it is incotegis with the Definitive Agreements between
Telstra and NBN Co’

2.2.1 Declaring access to a facilities access service

The ACCC can declare a facilities access serviitésfconsidered an eligible servit®.
Declaring the service requires the ACCC to conssdeamber of things, including the

12 See section 372V of the Telco Act. For the purpagdébe Telco Act, a fixed line facility is a faityl (other
than a line) used, or for use, in connection witim@, where the line: (a) is not on the custonide &f the
boundary of a telecommunications network; andgh)sed, or for use, to supply a carriage serviteagublic.
13 Subsection 372L(1)(b) of the Telco Act.

14 Failing agreement on an arbitrator, the ACCC talthe arbitrator of last resort.

!5 Ancillary contraventions as defined in subsec832NA(6) are also civil penalty provisions. The idter,
the ACMA or the ACCC may institute a proceedingtia Federal Court for the recovery on behalf of the
Commonwealth of a pecuniary penalty.

16 Section 152AY specifies the hierarchy of accessngrements for compliance with the SAOs.

7 See clauses 33(6), 34(6) and 35(6) of Part 5 bédle 1 to the Telco Act.

18 An eligible service is defined in section 152ALthé CCA as a listed carriage service, or a setthiae
facilitates the supply of a listed carriage service



legislative criteria, the ACCC’s Declaration Guidels® and the adequacy of existing
regulatory arrangements. The ACCC would also baired to undertake a public inquiry.
Services can be declared by the ACCC, throughubé&gation of a standard form of access
agreemenit or through a special access undertaking (SAU)medeby the ACCC. Further
issues related to the declaration of NBN Co faegiare discussed in section 2.4.

2.2.2 Standard access obligations (SAOSs)

Service providers of active declared services abgest to the SAOs of section 152AR of the
CCA. An access provider which provides a declasdise to itself and/or others is required
to provide the service to an access seeker uparese@nd must provide that service in
accordance with specified requirements, subjecettain limitationg* Category A SAOs

are applicable to access providers other than ad 88rporation and category B SAOs
apply specifically to the NBN Corporatiéf.

Category A SAOs

Category A SAOs impose interconnection requiremeantsuppliers of active declared
services. Subsection 152AR(5) of the CCA also #ips that an access provider must (when
requested) provide interconnection where it isaveer, controller or nominated carrier in
relation to one or more facilities, for the purpegenabling the supply of the declared
service.

Category B SAOs

Similarly, the NBN Corporation has a Category Bhdrd access obligation under
subsection 152AXB(4) of the CCA. If the NBN Corpiioa owns or controls one or more
facilities or is a nominated carrier in relationciwe or more facilities, it must, if requested to
do so by a service provider, permit interconnectibthose facilities with the facilities of a
service provider, for the purpose of enabling ise provider to be supplied with declared
services. In this context, the declared servicelavba another NBN service, such as the
Fibre Access Service. This standard access oldigatily applies at listed points of
interconnection within the meaning of section 1512B2AXB(4A)).

2.2.3 Access determinations and binding rules of conduct

Upon declaration of an eligible service, includpayticular facilities access services, the
ACCC would have recourse to the full complementegiulatory powers under Part XIC.
This includes the power to set up-front terms ambidions of access through an access
determination and/or, if necessary, a binding afileonduct (BROC). In the event that the
ACCC did decide to declare a facilities accessisersuch as duct access, it would be
required to make an access determination. Thissaaetermination would have to set terms
and conditions relating to the price of duct acagss method of ascertaining price. Further,
the ACCC can already regulate some facilities thhosection 152AR(5) of the CCA and
through related final access determinations.

9 ACCC, Telecommunications services — declaratimvisions, a guide to the declaration provision®aft
XIC of the TPA, July 1999.

20 See subsection 152AL(8D)(d) of the CCA

2L Subsection 152AR(4) of the CCA

%2 See section 152AXB of the CCA



2.3 Telstra’s Structural Separation Undertaking

On 27 February 2012, the ACCC accepted Telstral$ &8 approved its Migration PI&h.
The SSU and migration plan will progressively immpént the structural reform of the
telecommunications sector. Under the SSU, Telsiitacgase the supply of fixed-line voice
and broadband services over its copper and HFConlesw

Telstra is not required to structurally separagdssive infrastructure, including
underground facilities such as ducts, pits and mkshunder the SSU. The SSU contains
arrangements for access to Telstra facilitiespiticly external interconnect duttand pits
associated with those ducts (referred to as ‘Eatdnterconnect Facilities’ in the SSU). The
arrangements include provisions to manage ord@togesses, queues and common
construction works at facilities. The provisionsahllow Telstra to reserve space in External
Interconnection Facilities for bonafide, documerfigidre anticipated requirements and to
reject an order from a wholesale customer wherk sapacity has been reserved.

Importantly, the facilities access provisions ie ®SU only apply in respect of access for the
purpose of interconnection with Telstra’s activeldeed services. They do not apply to any
supply of services or facilities by Telstra to NEBN which are covered by the Definitive
Agreements.

2.4 Facilities access and the NBN

2.4.1 Roll out of the NBN

To connect to the NBN, access seekers will reqasoess to certain facilities and passive
infrastructure. At most POls, access to NBN Colsr&iAccess Service is reliant on access to
facilities and passive infrastructure owned and-aieel by Telstr&> This includes 111 of the
121 NBN Points of Interconnection (POI) sites whial be located in Telstra exchange
buildings and underground facilities including dulgading into those POI sites. While the
POl sites were selected to have at least pre-egisticess rights, the Facilities Access Code
may continue to be an important tool in facilitgtiaccess to underground infrastructure
where new transmission providers wish to connetitéd\NBN.

NBN Co will also require access to certain fa@htin order to provide its services. In
particular, the Facilities Access Code may be w@ieto NBN Co in the roll out of the fixed
wireless network component of the NBN. Accordingrtedia reports, NBN Co has stated
that it plans to share towers wherever possibletiaaidup to half of the wireless network can
be built by simply co-locating equipment at exigtsites?®

2 gection 577A and 577BDA of the Telco Act.

24An external interconnect duct means a duct thasésl, or for use, in connection with an External
Interconnection Cable for interconnection with Tel's active declared services.

% Telstra is not required to structurally separtt@assive infrastructure relevant to the suppliBN-based
services.

% Communications Day, “Ballarat becomes hotspotdarer debate”, 17 January 2012, p.2.



2.4.2 NBN Co Facilities Access Service

The NBN Facilities Access Service Product Desaripivas published in NBN Co’'s WBA
Product Catalogue on 4 April 20%2lt sets out the components of the NBN Facilitieséss
Service, the terms of access and the applicablgeba

The NBN Facilities Access Service refers to thenemtion cables, equipment racks and
optical distribution frame termination points withthe aggregation node site. As such, the
components of the NBN Facilities Access Servicenattewithin the scope of the Facilities
Access Codé® The NBN Facilities Access Service does not incladg cabling or ducts
leading into the aggregation node sites becausestieyond the scope of NBN Co’s
responsibilities, which end at the POI.

In addition, under subclauses 17(4A) and 33(8)abfedule 1 to the Telco Act, NBN Co is
taken not to operate those facilities where the@mniagreement in force with Telstra. In
many cases, the aggregation node site, as weikaducts and cabling leading into the site,
will be operated by Telstra.

2.4.3 Declaration of NBN Co Facilities Access Service uied the CCA

While the NBN Co Facilities Access Service is notered by the Facilities Access Code,
access could be made available under Part XICeo€tDA, as a declared service. There are
three mechanisms through which access to an NBIdaCation’s facilities may be declared
under Part XIC of the CCA. First, the ACCC may deela facilities access service (once the
relevant legislative prerequisites are satisfi€dcond, the NBN Co Facilities Access Service
could be considered a declared service now thatiBi¢ Corporation has published (on its
website) a standard form access agreement inaelatiaccess to that servicerhird, if a
facilities access services is included in a SAlkated by the ACCC, that service would also
be considered a declared servit@his could be an alternative way to enable acckEspite

the service falling outside the scope of the FaediAccess Code.

%" The Facilities Access Service Product was incarfeat into the NBN Co Facilities Access Service Robdh
April 2012. The agreement can be accessed on tié¢ GiBwebsite: www.nbnco.com.au

28 Regulation of these facilities falls within theope of Part 3 of Schedule 1 to the Telco Act.

29 Subsection 152AL(8D)(d)

section 152AL(7)



3 The Facilities Access Code
3.1 Scope

The Facilities Access Code only applies to thelitaes specified in Part 5 of Schedule 1 of
the Telco Act, which are telecommunications towsites of towers and underground
facilities designed to hold lines. For example, levlaiccess to underground ducts leading into
an exchange would be within the scope of the RmsliAccess Code, access to the trays and
racks inside the exchange would not be coverethiéygode™

3.2 Purpose and compliance

The ACCC developed the Facilities Access Code B9I8llowing a request from the
Minister for Communications, Information Technologyd the Arts to examine whether a
code of practice was necessary to facilitate adoesbgible facilities in order to assist
network rollout by new and existing mobile commuaticns operators’

The purpose of the Facilities Access Code was sarerthat, as far as possible, facilities
were co-located. This policy of co-location wasimded to improve environmental amenity
by avoiding a proliferation of mobile towers ancedvead cables associated with new entries
to the telecommunications market. It was also itehto promote competition and

efficiency in the provision of telecommunicatiores\sces by facilitating the entry of new
mobile and fixed line telecommunications operatatso could use existing towers without
the need to invest in constructing their own towers

The Facilities Access Code sought to provide mimmaandards of practice in terms of
administrative and operational procedures that dailbw access to telecommunication
towers, sites of towers and underground facilitea timely manner. Compliance with the
Facilities Access Code is a standard carrier liessandition®® Carriers must comply with

the administrative conditions set out in the Faesi Access Code unless they have reached a
commercial agreement that overrides specified pions®* In this way the Facilities Access
Code operates as a safety net should a carridrenalble to secure a commercial arrangement
on satisfactory terms.

3.3 Mandatory provisions

The Facilities Access Code contains ‘Mandatory Qamts of Access’ which must apply to
all facilities sharing arrangementsThe mandatory conditions of access are:

Confidential information- parties must keep confidential all confidenitidbrmation
disclosed, communicated or delivered in an apptioatr agreement relating to facilities
access.

3L Carriers would be required to provide accessédridys and racks inside the exchange under Rurt 3
Schedule 1 to the Telco Act, but the Facilities dgxCode would not apply to these facilities.

32 ACCC, Facilities Access Code, p.97.

¥ See clause 37(1) of Schedule 1 to the Telco Act.

3 However, clauses contained in Chapter 2 of théifies Access Code (the Mandatory Conditions otégs)
apply notwithstanding any agreement to the contrary

% Carriers cannot vary these mandatory conditiorecoéss by mutual agreement.



Non-discriminatory access to Eligible Facilitiesa carrier (first carrier), in providing access
to another carrier (second carrier), must proviceess that is equivalent to that which the
first carrier provides itself.

Queuing policy- the first carrier must develop a queuing pofayapplications for the

supply of access to a facility. The queuing pohayst be non-discriminatory and must seek
to maximise the efficiency of its queuing policyotB reviews of access applications and the
actual provision of access for successful appbeatishould be prioritised according to the
time at which a request for access has been maefirst carrier is required to treat its own
plan to use its eligible facility as if it were awternal access application and place its
application in a queue.

Dispute resolution (the giving of access{arriers must engage in their own dispute
resolution, including inter-party dispute resoluatiand, if necessary, mediation. Subclause
2.4(6) states that in the event that Carriers caresmlve a dispute pursuant to sub-clause
2.4(3), Carriers must refer the matter in dispatthe ACCC for arbitration. The ACCC
would act as arbitrator of last resort if carriare unable to agree on the appointment of an
arbitrator.

Dispute resolution (implementation of acces€}arriers must make reasonable endeavours
to resolve the dispute in accordance with the adespute resolution arrangements. The
terms and conditions on which access is agreed imzlstle arrangements for the settlement
of a dispute about the ongoing provision or implatagon of access which are consistent
with sub-clauses 2.4(1)-(5j.

3.4 Other provisions

In addition to the mandatory conditions, the Faesi Access Code contains administrative
procedures relating to applications for facilittexess, negotiating facilities access and
implementing facilities access. The Facilities As&x€ode allows carriers to reach a
commercial agreement with terms and conditionsdhainot in accordance with those
prescribed in the Facilities Access Code, provitlhed such an agreement is consistent with
the mandatory conditions of access.

3.4.1 Application provisions

The Facilities Access Code sets out administraggeirements to assist carriers with the
process of applying for access to an eligible figcil’ These provisions require the first
carrier to establish and maintain an informatiookagé?® in relation to the provision of
access to particular eligible facilities or classgsligible facilities®® The provisions also
establish the formal requirements for applyingdocess, including the requirement to submit
a Facilities Access Application.

% Note that ACCC arbitration is not a mandatory dbad with respect to the implementation of access.
%" See clause 1.2.1 of the Facilities Access Code.ddude applies to the facilities specified in Baof
Schedule 1 to the Telco Act. For ease of referethese facilities are collectively referred to digiBle
Facilities through the Code.

% The minimum requirements for the content of tHerimation package are set out in sub-clause 3.1(4).
% Classes of eligible facilities include telecomnuations transmission towers, sites of telecommtioics
transmission towers and underground facilitiesefindd in clause 31 of Part 5 of Schedule 1 ofAbe
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3.4.2 Negotiation provisions

The negotiation provisions set out general mattarsers must take into account while
negotiating facilities access. This includes nedtg a master access agreement, financial
matters, make ready work and the co-location coasoih process. The Facilities Access
Code requires carriers to conduct these negotmtiogood faith and in a timely way.

3.4.3 Implementation provisions

The implementation provisions relate to the procéggoviding access to facilities after an
agreement has been reached. They cover issueasutfintenance, emergency work,
indemnity for property damage, third party equipmeunspension or termination of access
and native title.

3.4.4 Annex A

Annex A sets out the administrative and operatipnatedures that are to apply for access to
telecommunications transmission towers and sitésveérs. It covers preliminary assessment
of access, facilities access applications and teatiuns of tower access. It also provides
access procedures that apply where the first casrie carry out the make ready work for
access to its tower and/or tower site, and whexeséitond carrier carries out the make ready
work.

3.45 Annex B

Annex B provides the same administrative and ofmral procedures as Annex A but they
apply only to underground facilities.

11



4 |ssues

The ACCC has not updated the Facilities Access Gou it was first introduced in 1999.
During this time there have been significant changehe telecommunications industry. The
ACCC seeks industry views on whether the Faciliiesess Code is a useful and relevant
tool when negotiating commercial agreements, anethdr it needs to be updated.

4.1 Is the purpose of the Facilities Access Code stittlevant?

The ACCC considers that the original purpose oftaeilities Access Code is still relevant
in terms of the efficiencies gained from co-locatand reducing the environmental impact of
telecommunications towers.

The ACCC is aware that new infrastructure will bguired to meet increasing consumer
demand for improved telecommunications servicesfanthe operation of the NBN.
However, the environmental and amenity impact&l@communications infrastructure
remain a concern for communities, in particularithpacts from mobile telecommunications
towers?’ The ACCC considers that co-location in towers anderground facilities will
continue to be important for efficient telecommuation operations and reduced
environmental impacts.

Questions for comment

1. Is the Facilities Access Code still relevant fatustry?

2. Is there a need for the ACCC to vary the Facilifesess Code? If so, what
changes should be made?

3. What factors should be considered if the Faciliiesess Code was to be
varied?

4. Has the Facilities Access Code been effective sistisg the co-location of
facilities?

5. What have been the costs, if any, to industry mglying with the Facilities
Access Code?

4.2 Are the mandatory provisions still relevant?

There is a legal obligation for parties to include mandatory provisions of the Facilities
Access Code in commercial agreements for accdssitiies. These provisions cannot be
amended through bilateral negotiation. The ACC&ssebmissions on whether the
mandatory provisions in Chapter 2 of the Facilidesess Code are still relevant for
inclusion in commercial agreements.

0 This was highlighted in the recent senate ingfgirjthe proposed Telecommunications Amendment (lobi
Phone Towers) Bill 2011. While the Senate Environtaand Communications Legislation Committee
recommended that the bill not be passed, they nb&edoncerns of individual and community groups in
relation to the installation of mobile phone towers
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Questions for comment

6. Are the mandatory provisions of the Facilities Asx€ode still relevant to
current commercial agreements?

7. Should the mandatory provisions of the Facilitiezéss Code be changed?
so, what changes should be made?

f

4.3 Are the other provisions still relevant?

The ACCC understands that it is common industrgtpre for parties to negotiate their own
terms of access to facilities, replacing some loofahe non-mandatory provisions in the
Facilities Access Code. The ACCC is interestectaeiving comments that relate to the non-
mandatory conditions in the Facilities Access Code.

Questions for comment

8. Is it common commercial practice to include the-nmendatory provisions of
the Facilities Access Code in agreements? If rothdy form a useful basis
for negotiations?

9. Should the non-mandatory provisions of the Fae#ithccess Code be
changed? If so, what changes should be made?

4.4 Obsolete references

The Facilities Access Code contains a number ablebs references as a result of changes to
regulatory responsibilities and industry agendned have occurred since it was developed.
For example, some of the functions that the ACCbis responsible for, such as assessing
technical feasibility of access, were previouslgreised by the ACMA (formerly the ACA).
Further, the Telecommunications Access Forum exredl to in the Facilities Access Code,
but this organisation has subsequently been disdolv

Questions for comment

10. Are there other aspects of the Facilities AccesseG@bat industry considers to
be outdated?

11. Are there any other provisions that should be reg@to improve the
accuracy and clarity of the Facilities Access Code?

4.5 Third party access code

As discussed in section 2.1.4 of this paper, th€8Jds able to make a third party access
code setting out conditions of access to fixed faudlities** The Explanatory Memorandum
to the Fibre Deployment Act states that it is eagedd that the ACCC make a code which is
similar to that relating to the carrier facilitiascess regimes under Schedule 1 to the Telco

1 Section 372NA of the Telco Act sets out provisiensbling the ACCC to make a code in relation taith
party access under Division 4.
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Act, or modify that code to also cover mattersvaig to the third party access arrangements
under Division 4 of Part 20A of the Telco Act. T&€AC has not yet made a third party
access code under section 372NA of the Telco Act.

The ACCC seeks views on whether a third party accede is necessary, and if so whether
such a code should be incorporated into the egigtacilities Access Code.

Questions for comment

12.1s there a need for the ACCC to introduce a thadypaccess code for fixed-
line facilities under section 372NA of the TelcotAclf so, why?

13.1f so, should a separate code be developed or ghioelnew provisions be
included in the existing Facilities Access Code?

14.What should be considered in a third party accessla? Is it appropriate to
mirror the provisions in the existing Facilities@ss Code in a third party
access code?

4.6 Telstra’s Structural Separation Undertaking

The SSU contains some limited arrangements forsadceTelstra facilities which are
covered by Part 5 of Schedule 1 to the Telco Aat.e@xample, the SSU sets out
arrangements for access to External Interconnexslities, including external
interconnection ducts which hold the external ic@nection cables. These provisions only
apply for the purpose of interconnection with Trel'st active declared services and do not
extend to interconnection with the NBN.

Questions for comment

15.Should the ACCC consider any changes to the Hasilftccess Code in light
of the SSU? If so, what should be considered?

16.To what extent is access to External Interconnacilifes expected to be a
bottleneck in providing services over the NBN?

4.7 NBN Co facilities

Under the NBN Facilities Access Service Produdat,dbcess seeker is responsible for
obtaining building entry rights that they may regun connection with the NBN Facilities
Access Servic& This means that the customer is responsible fining building rights
necessary to install, house, operate and mairtiaiocustomer’s lead-in or backhaul
transmission cables in the ducts leading into thigimg. In addition, NBN Co’s ability to
provide the NBN Facilities Access Service thabisated in the premises of an Underlying
Facility Provider is dependent on NBN Co havingd{aontinuing to have) contractual rights
of access with the Underlying Service Provitfawhere NBN Co’s contractual rights of
access with the Underlying Service Provider aréedaor terminated, the customer must

2 See clause 1.3(g) and 1.4(a) of the Facilitiese&sService Product Description to the NBN Whotesal
Broadband Agreement dated 4 April 2012, p.86

3 See clause 1.3(d) of the Facilities Access SeRiceluct Description to the NBN Wholesale Broadband
Agreement dated 4 April 2012, p.86
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agree to comply with NBN Co’s directions relatimgaccess to the relevant facilities. This
could include an immediate termination of accesthis situation was to arise, it is unclear
how this would impact on the use of the associateterground facilities. For example, it
may be possible that access seekers are comnattett access contracts leading into these
exchanges where access has been terminated.

If required, the ACCC could address some of themetainties through the Facilities Access
Code, or another regulatory instrument. The ACCt&s comments on facilities access
issues relevant to the rollout of the NBN and ti&NN\Facilities Access Service.

Questions for comment

17.What facilities access issues are likely to anmseelation to access to the
NBN? How could such issues be addressed in thditleecAccess Code?

18. Should the Facilities Access Code include provisidealing with entry rightg
to towers, sites of towers and eligible undergrofauiities?

4.8 Declaration of a facilities access service

As discussed in section 2.2, the ACCC may congsldelaring access to a facilities access
service under Part XIC of the CCA. While the ACCa&3 lalready sought submissions on this
issue through the SSU process, the ACCC invitedatlyer submissions on the declaration
of facilities access services particularly relevanPart 5 of Schedule 1 to the Telco Act.

Questions for comment

19.How effective is the existing regulatory regimegluding the Facilities Access
Code, at providing efficient access to the fa@ttspecified in Part 5 of
Schedule 1 to the Telco Act?

20. Should the ACCC consider declaring access to paati¢acilities? If so,
which facilities should be declared?
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5 Consolidated list of questions for comment

Questions for comment

Relevance of the Facilities Access Code
1. Is the Facilities Access Code still relevant fatustry?
2. Is there a need for the ACCC to vary the Facilifesess Code? If so, what

changes should be made?

3. What factors should be considered if the Facilifesess Code was to be
varied?

4. Has the Facilities Access Code been effective sistisg the co-location of
facilities?

5. What have been the costs, if any, to industry mglying with the Facilities
Access Code?

Mandatory provisions of the Facilities Access Code
6. Are the mandatory provisions of the Facilities Aax€ode still relevant to
current commercial agreements?
7. Should the mandatory provisions of the Facilitiezé@ss Code be changed?
so, what changes should be made?

f

Non-mandatory provisions of the Facilities Accessl€
8. Is it common commercial practice to include the-nmendatory provisions of
the Facilities Access Code in agreements? If rothdy form a useful basis
for negotiations?
9. Should the non-mandatory provisions of the Fae#ithccess Code be
changed? If so, what changes should be made?

Obsolete references
10. Are there other aspects of the Facilities Accesse@bat industry considers to
be outdated?
11. Are there any other provisions that should be regteto improve the
accuracy and clarity of the Facilities Access Code?

Third party access code

12.1s there a need for the ACCC to introduce a thadypaccess code for fixed-
line facilities under section 372NA of the TelcotAdf so, why?

13.1f so, should a separate code be developed ordlioelnew provisions be
included in the existing Facilities Access Code?

14.What should be considered in a third party accesgla? Is it appropriate to
mirror the provisions in the existing Facilities@ss Code in a third party
access code?

Telstra's SSU
15.Should the ACCC consider any changes to the Hasilitccess Code in light
of the SSU? If so, what should be considered?
16.To what extent is access to External Interconnacilies expected to be a
bottleneck in providing services over the NBN?
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NBN Co facilities
17.What facilities access issues are likely to anmseelation to access to the
NBN? How could such issues be addressed in thditleecAccess Code?
18. Should the Facilities Access Code include provisidealing with entry rightg
to towers, sites of towers and eligible undergrofauiities?

Declaration of access to facilities
19.How effective is the existing regulatory regimegluding the Facilities Acces
Code, at providing efficient access to the fa@stspecified in Part 5 of
Schedule 1 to the Telco Act?
20.Should the ACCC consider declaring access to pdati¢acilities? If so,
which facilities should be declared?

Other
21.1s there anything else the ACCC should considaninipdate of the Facilities
Access Code?
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