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Introduction
The Digital Platforms Inquiry arose out of concerns about the future of Australian journalism in
the digital age. However, the Preliminary Report’s near-exclusive focus on protecting certain publishers
from disruption and competition is at odds with the ACCC’s mandate to promote competition and
protect consumers, and misapprehends the broader challenges facing journalism and news production.
Those challenges are distinct from and long predate the arrival of Facebook, which has incentives to
promote the interests of news publishers and journalism and has a strong track record of doing exactly
that.
As a result, many of the Preliminary Report’s proposed interventions will not help journalism
become more sustainable. And some of them could cause significant harm, as their effect would be to
protect selected news publishers from competition while sacrificing benefits enjoyed by millions of
Australian users and advertisers—all without evidence that anyone has misused market power. Most
notably, there appears to be no justification for the Preliminary Report’s recommendation to appoint a
government News Ranking Regulator to “monitor, investigate and report on” what news should or
should not be featured in Australians’ private News Feeds.
The Preliminary Report also raises concerns around consumer protection and privacy. Facebook
shares the ACCC’s view that ensuring that consumers have meaningful controls to manage their
information online is vital to the success of Australia’s increasingly digitised economy and society. This is
why we invest significantly in a multi-layered privacy approach, consistent with the best practice
guidance issued by the Office of the Australian Information Commissioner.
Facebook supports sensible regulation that is effective, evidence-based, protects consumer
interests and is pro-innovation for Australian businesses. That could include, among other things,
regulations strengthening privacy protection for consumers across all industries, and appropriate
standards and commitments around transparency and user control of News Feed ranking. Facebook
also supports the Preliminary Report’s proposal for an ombudsman to field advertising-related
complaints from advertisers and consumers. Though Facebook disagrees with several of the Preliminary
Report’s recommendations, it has been and remains willing to cooperate with regulators, policymakers
and industry in Australia and abroad to adopt effective and smart regulation that protects competition
and benefits consumers.
Monetisation struggles of certain news companies started long before Facebook
Monetisation challenges for news and sustainable journalism long predate Facebook, with
Australian newspaper circulation beginning to decline in the 1990s. These challenges stem from tectonic
changes in technology and consumer behaviour. For example, the advent of 24-hour cable television
news channels drew significant consumer attention and advertising business away from newspapers.
The proliferation of the smart phone led to an even more rapid acceleration of choices for consumers in
how to access news and information, including through online news services. And around the same
time, classified ads unbundled from news content in print newspapers and shifted to specialised online
services, compounding losses for newspaper companies. Today, Australians spend a significant amount
of time on the internet and on mobile devices. In line with this, Australian advertisers have shifted more
of their ad budgets online.

1

These changes have left print media with fewer readers and lower advertising revenue. But it is
a mistake to assume—as the Preliminary Report does—that the growth in digital advertising
expenditure has come entirely at the expense of print media. In fact, digital platforms like Facebook
have grown the market for advertising. Facebook helped propel that growth with an unprecedented
level of investment and innovation for the benefit of users and advertisers. These investments have
enabled a whole new generation of entrepreneurs and small and medium-sized local businesses, many
of which could never have previously afforded newspaper or TV ads, to launch high-quality targeted ad
campaigns that reach national or even global audiences. And importantly, people are exposed to far
more relevant ads, with fewer ads that are not of interest, and advertisers can spend their marketing
dollars more effectively to reach those people most interested in their products.
Facebook is working to promote news publishers and quality journalism
News isn't the only reason people come to Facebook—in fact, on average, news makes up less
than 5% of an individual's News Feed—but Facebook shares the goal of supporting a sustainable news
ecosystem. Facebook has business incentives to partner with publishers and distributors of news and
other content, and has helped a much wider range of publishers and publications to enter markets and
to access and grow audiences around the world.
Facebook believes that its users value high-quality journalism and has rolled out significant
innovations in Australia over the past 18 months based on direct feedback and testing with local
publishers, including:
•
•
•

Breaking News tags to help people easily identify timely news or urgent stories, which has
delivered a significant boost to publishers' engagement metrics;
Publisher logos on articles to help people recognise the sources of news distributed on
Facebook’s platform; and
Context buttons with information on the publishers behind links that appear in News Feed, so
people are better informed about what to read, trust and share.

In addition, Facebook offers a variety of products to help publishers monetise their content on
and off the platform. These products include Instant Articles that allow publishers to serve their own
advertising and receive 100% of the revenue, subscription support that delivers 100% of revenue to
publishers, Audience Network that helps publishers monetise their content through effective targeting,
and ad breaks that allow publishers to earn money from their video content.
The Preliminary Report recommends protecting a few news publishers at the expense of millions of
Australian consumers and advertisers
The Preliminary Report acknowledges the pro-competitive benefits, innovative features, output
enhancements and widespread popularity of digital platform products. Despite this, the Preliminary
Report recommends that the government permanently insert itself into the operations of the largest
digital platform companies apparently to ensure that a small group of large news publishers obtains
certain levels of free referral traffic. Perhaps this recommendation is supported by certain news
companies that hope regulatory intervention against Facebook and Google will insulate them from
changing consumer preferences and new sources of competition for advertising revenue. However, as
noted above, this approach misapprehends the real challenges for sustainable journalism. It also puts
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the interests of a select group of publishers ahead of millions of Australian users and advertisers who
derive enormous benefits from Facebook’s products and services.
People, not regulators, should decide what they see in their News Feeds. The purpose of News
Feed is to connect people to their friends and family and to content they care about, not to deliver
specific levels of traffic to third-party sites. Any government takeover of that essential News Feed
prioritisation function would come at the expense of Australian consumers and businesses. It also raises
questions about the desirability of intrusive new governmental oversight of the news that people access
and consume—a point we address further below. Unfortunately, the Preliminary Report does not
address any of these questions.
Appointing a government News Ranking Regulator will not solve concerns about sustainability of
journalism
One of the key recommendations with regard to sustainable journalism is for a government
News Ranking Regulator to engage in: “monitoring, investigating and reporting on the criteria,
commercial arrangements or other factors used by relevant digital platforms (identified according to
objective criteria reflective of influence and size) to impact . . . the ranking and display of news and
journalistic content with the aim of identifying the effects of algorithms or other policies on the
production of news and journalistic content” (PR 5).
We suspect that neither the ACCC nor the Australian government would propose appointing
itself as a monitor, investigator, and reporter of the daily process by which The Sydney Morning Herald
predicts reader interests and chooses the news articles that will appear on its front page. However, that
is the functional equivalent of what the Preliminary Report proposes that the government do with
respect to Facebook and its users. So what are the facts that would justify taking such an extraordinary
step? They are not found in the Preliminary Report.
First, as set out above, creating a News Ranking Regulator for Facebook is not a proportionate
regulatory solution that will be effective to address the longstanding monetisation challenges facing
some Australian publishers. The primary factors behind those challenges predate Facebook and are not
related to how news content is ranked on people’s News Feeds.
Second, the Preliminary Report’s finding of an imbalance in bargaining power between
Facebook and news publishers is not supported by evidence or analysis, and rests primarily on the
complaints of a few stakeholders that compete with Facebook for ad revenue. The fact is that publishers
control whether and how their news is accessed on or through Facebook. Facebook does not charge
publishers for referral traffic or for use of other organic Facebook tools to distribute and promote their
news content. It offers publishers the ability to serve their own ads in Instant Articles, and keep 100% of
the ad revenue. And in response to publisher feedback, Facebook has introduced new products
allowing publishers to collect subscriptions through Facebook. Publishers own the relationship with the
subscriber, collect the payment, and keep 100% of the revenue. These kinds of terms do not reflect an
“imbalance in bargaining power.”
Third, the facts also show that Australian news publishers are not dependent on Facebook for
traffic, nor are most users dependent on Facebook as a conduit for news. The vast majority of users
gain online access to Australian newspaper content either by going directly to the newspaper website or
app, or searching online for the name of the newspaper. As for users, news content represents only
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about 5% on average of a Facebook user’s News Feed, and there’s no evidence in the Preliminary Report
to suggest that Australians rely on Facebook as their main source of news. To the contrary, the
Preliminary Report itself cites evidence showing there are plenty of other places that people can—and
do—gain access to Australian news and journalistic content, including TV, newspapers (all of which have
their own online presences), radio, magazines and countless other online news services and
aggregators.
In addition to lacking factual support or justification, the proposed News Ranking Regulator
remedy would constitute an unprecedented regulatory intervention by the Australian government. Yet
nowhere does the Preliminary Report address the appropriateness of inserting a government agency to
monitor how content (public and private) is ranked on large digital platforms, or attempt to weigh its
purported benefits against the costs.
There is no basis to appoint a government Ad Regulator for Facebook
The Preliminary Report’s recommendation for an Ad Regulator (PR 4) both conflates Facebook
with Google and misunderstands how advertising is supplied and delivered on Facebook. The rationale
for this recommendation is based on a claimed need to detect instances where ad ranking or ad displays
on digital platforms may be “favouring their own business interests in the operation of advertising and
ad tech services.” However, Facebook is not vertically integrated in the ad tech stack, so it has no such
businesses to favour. Facebook and Google are not the same entity and they should not be conflated.
The recommendation also seems to misunderstand how advertising is delivered on Facebook,
and the tools with which advertisers can independently verify ad metrics. Facebook is unique in that it
has strong incentives to make sure people using Facebook are seeing relevant ads and that advertisers
purchasing ads are seeing a good return on their investment (ROI). Contrary to unsupported assertions
made by some stakeholders, advances in technology and the wide availability of data have made
advertising more measurable (and competitive) than ever. Facebook gives advertisers tools and
analytics—including metrics verified by the Media Ratings Council—to monitor campaign performance
in real time. Advertisers can also verify the results of their Facebook campaigns through many reliable
independent third party measurement providers. Advertisers can even compare campaign performance
across online and offline channels (in fact, across far more channels than suggested by the narrow
market definitions on which the Preliminary Report bases its assessment), in order to shift spend to the
channels with the highest ROI. And because Facebook doesn’t require advertisers to make long term
commitments, advertisers can quickly change or end their campaigns if they are not delivering the
desired results.
Notably, the Preliminary Report acknowledges that the ACCC has not determined whether such
third party measurement and verification tools have solved the problem it identifies. It is, therefore,
premature and unnecessary to appoint a special government Ad Regulator.
The Preliminary Report relies on unsound and unsupported economic analysis
As noted above, the Preliminary Report does not allege nor find any evidence of misuse of
market power by Facebook. That, of course, does not preclude the ACCC from making
recommendations for policy reform. But it is important that in undertaking any competition analysis,
the ACCC applies a rigorous approach supported by economic evidence and consistent with
internationally-accepted standards.
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The Preliminary Report does not do this. The Preliminary Report finds that Facebook has
substantial market power in three relevant markets, but these conclusions are not supported by
economic analysis and are contradicted by commercial evidence that Facebook has provided, which the
Preliminary Report makes no attempt to grapple with. In several instances, the Report’s findings appear
to rest solely on allegations made by companies that Facebook competes with.
Market for “news referral services.” The Preliminary Report finds that “Google and Facebook
each have substantial market power in the supply of news referral services to media businesses.” This
conclusion is flawed. There is no distinct and economically relevant market for news referral services to
media businesses. But even accepting the existence of such a market for the sake of argument, the
Preliminary Report’s cursory analysis does not support the conclusion that Facebook—which, according
to the Preliminary Report’s own figures, accounts for 25% of referral traffic to Australian publishers—
possesses “substantial” power in such a market. Facebook is not a “must have” channel of distribution
for news publishers, and should not be regulated as one.
Market for “display advertising.” The Preliminary Report defines separate markets for search,
classified and display advertising. This suggests that Facebook, Google and Amazon don’t compete for
the same advertising dollars, which is plainly not right. Over the past decade, technology and the
advertising industry have evolved to the point that any distinction between “search” ads and “display”
ads has greatly diminished. Advertising is more measurable than ever—advertisers can monitor
campaign performance in real time, directly comparing ROI across a range of online and offline
channels. Advertisers use these tools to shift spend in real time to the channels with the highest
ROI. This fierce competition for user attention and advertising dollars constrains Facebook’s ability to
raise advertising prices. Technologies like frequency capping and cross-channel distribution have
rendered network effects less relevant.
Market for “social media services.” The Preliminary Report’s market for “social media services”
is limited to just four companies—Facebook, Instagram, Snapchat, and Twitter. But, for every service
offered on Facebook and our family of apps, you can find at least three or four competing services with
hundreds of millions, if not billions, of users.
Facebook’s data is not unique in richness or depth, and does not confer market power or protect us
from competition
The Preliminary Report’s analysis of data and the extent to which data may confer power in
advertising markets misunderstands how targeted advertising works in both digital and traditional
media—in particular, who has access to data, and how it is used by industry participants. The
Preliminary Report assumes that Facebook’s success is largely due to the data that people share with
it. The Preliminary Report gives little, if any, consideration to the other aspects of Facebook’s service
that have made it a successful social media platform for users and a valued provider of opportunities for
advertisers.
These misconceptions are at the centre of the Preliminary Report’s conclusions about market
power. The data Facebook uses to personalise its services does not confer market power. It does not
inhibit entry by other competitors seeking to offer media content to users or advertising opportunities
to advertisers, nor does it raise the costs of rivals above what they would face if Facebook did not have
these data. As Professor Tucker explains in her report, the data Facebook uses to personalise advertising
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is not rare or unique. It is easily replicable. Two of the key benefits Facebook provides to advertisers
are targeting and measurability—advertisers hold the second-party data needed for conversion-based
targeting and measurement, and they share this information with multiple online and offline ad
platforms (who also offer targeting and measurement services). Greater amounts of data do not result
in more effective targeting. And the data used to personalise Facebook’s services is neither necessary
nor sufficient for success in digital advertising. It therefore does not confer an enduring competitive
advantage.
In sum, a number of the Preliminary Report’s findings are contradicted by the realities of
Facebook’s businesses and the markets in which we compete. They ought to be re-examined. Because
several of the Preliminary Report’s policy recommendations are premised on these flawed findings, they
should also be re-considered.
Facebook urges effective regulation that protects consumers and promotes businesses’ incentives to
innovate and grow
Though Facebook disagrees with several of the Preliminary Report’s recommendations, it has
been and remains willing to cooperate with Australian regulators, policymakers and industry to adopt
effective regulation that protects consumers and preserves businesses’ incentives to innovate and grow.
It is important to get this regulation right. Misplaced or poorly calibrated regulatory
intervention can result in significant harm to the very consumers and businesses that the regulation is
intended to protect. These are the millions of Australians that use Facebook to stay connected to the
people they care about and to express themselves, and the hundreds of thousands of Australian small
businesses that use Facebook tools to grow and create jobs.
Facebook agrees that the underlying issues implicated in the Inquiry are important to address,
and is working to do exactly that.
Protecting consumers’ privacy. Our services are designed to protect the privacy of our users,
and to ensure that they retain control over how their data is shared and used. We have worked hard to
improve the way we communicate with users about privacy issues. In particular, we have recently made
changes to make data settings and tools even easier for people to locate and use. We have also
updated our Terms of Service and Data Policy to better explain how we collect and use data. We
recognise the need for, and support, strong economy-wide privacy regulation. In our view, the current
principles-based regulations that are in place in Australia provide appropriate flexibility to adjust to
changes in technology and community expectations. However, to the extent updates are required to
reflect the increasingly data-driven nature of our economy and society, we believe those updates should
apply to all businesses, not just digital platform operators.
SMB advertising ombudsman. Facebook supports measures that would help improve the
services we and other advertising platforms provide to consumers and advertisers. An ombudsman
could provide an alternative feedback channel for SMBs. To be effective, the ombudsman should be
unbiased and should have the authority to mediate complaints regarding all digital advertising service
providers (not just Facebook and Google).
Algorithmic transparency. Facebook understands there is growing public interest in the
algorithms Facebook uses, and it is important that people, publishers and regulators better understand
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how News Feed ranking works. This is why Facebook announces important updates to News Feed
ranking on its Inside Feed blog, and has invested in publishing dozens of in-depth posts and videos
explaining the News Feed ranking process, how people can customise their News Feeds, and the latest
in the fight against false news, among other topics. Facebook supports collaboration with regulators and
industry to develop appropriate standards and commitments around transparency and user control. But
it is important to distinguish calls for greater transparency from government regulation of the content of
Australians’ News Feeds. Facebook is actively working with experts around the globe today to develop
ways it can be more transparent and accountable to the community, and welcomes feedback on what
else it can do to improve.
Facebook supports Australian journalism and publishers
Facebook remains committed to supporting a healthy news media ecosystem in which
journalism thrives and media publishers are successful. As part of these ongoing efforts Facebook is
pleased to announce a partnership with the Walkley Foundation to bring the Facebook Journalism
Project Local News Accelerator to Australia. This program provides training, coaching and grants to news
organisations, helping them connect with their audiences and monetise both on and off Facebook.
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Part 1 - The proposal for direct regulation of News Feed protects news media businesses from
disruption at the expense of Australian consumers and businesses
Key points
1.1 People, not regulators, should decide what they see in their News Feeds. Contrary to the
Preliminary Report’s findings, the central function of Facebook is not to “curate news.” It is
to connect people with their friends and family. The proposed News Ranking Regulator
raises substantial concerns about government oversight of the content people access and
consume. The Preliminary Report does not consider the cost of this proposal to consumers,
businesses (including emerging competitors in digital media space) or the broader
community.
1.2 Facebook is not an “essential channel” for news distribution or news access. The
Preliminary Report’s own data shows that consumers access news through multiple channels
and that more consumers access news through publishers’ own websites and Google than
through Facebook.
1.3 The Preliminary Report’s finding that there is an “imbalance in bargaining power” between
Facebook and news publishers is not supported by evidence or analysis. Publishers control
whether and how their content is accessed on Facebook. Facebook gives publishers a variety
of cost-free opportunities to monetise their content—e.g., publishers keep 100% of the
revenue from ads they serve in Instant Articles. Publishers also keep 100% of the revenue
from Facebook’s subscription support products.
1.4 The proposed News Ranking Regulator will not solve the problem of how to support
sustainable journalism in Australia. The monetisation challenges facing some publishers
began long before Facebook, and won’t be solved by a News Ranking Regulator.
1.5 Facebook is providing greater transparency over how News Feed ranking works. We are
ready and willing to partner with regulators and industry to develop appropriate standards
and commitments around transparency and user control, but we are not waiting for
regulation. We’re actively working with experts around the globe to develop ways we can be
more transparent and accountable.

In analysing the challenges facing the news industry, the Preliminary Report relies heavily on
assertions made by a few media companies that compete with Facebook—assertions that, in many
instances are unsupported by independent analysis and are contradicted by facts. This has led to
several findings and conclusions that are deeply flawed. For example:
•
•

Contrary to the Preliminary Report’s findings, the central function of Facebook is not to “curate
news.” It is to connect people with their friends and family.
Facebook is not an “essential channel” for news distribution—the Preliminary Report’s own data
shows that consumers access news through multiple channels and that more consumers access
news through publishers’ own websites and Google than through Facebook.
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•

The Preliminary Report’s finding that there is an “imbalance in bargaining power” between
Facebook and news publishers is not supported by evidence or analysis.

As a result, the Preliminary Report proposes the wrong solution: a News Ranking Regulator with a
mandate to “monitor, investigate and report on the ranking of news” by digital platforms, and referral
traffic to news sites (PR5) (News Ranking Regulator).1 The Preliminary Report also suggests a digital
platforms ombudsman with power to make binding decisions in disputes by media companies relating to
the surfacing and ranking of news content (suggestion 4).2
These proposals, if implemented, would involve unprecedented regulatory intervention that
would likely protect selected news publishers from competition. But these proposals will do little to
solve the monetisation challenges facing the news industry and will come at the expense of the millions
of Australian consumers that use Facebook to connect with their family and friends.
1.1

People, not regulators, should decide what they see in their News Feeds

Contrary to the Preliminary Report’s findings, the central function of Facebook is not to “curate
news.” It is to connect people with their friends and family.
The content that people see on Facebook is shaped first and foremost by the friends and family
they choose to connect with, and the publishers and businesses they choose to follow (or not). It is also
shaped by the actions that they take on the platform (e.g. liking a page, post or comment or making a
comment on a post).
Each time a person visits Facebook, our goal is to show her the content that we think will be
most interesting and relevant to her. At any one time, there are thousands of posts from friends and
family in a person’s inventory. The News Feed ranking process is designed to help order content in a
person’s News Feed based on what signals they have given us to help identify what they find most
meaningful.3
To provide this personalised experience, we take into account signals about the individual, her
connections, and what is being shared on our services (based on actions that she takes on the platform,
such as liking a post). We make predictions based on those signals (like what topic she might find
interesting or what person she might like to see a post from), and use those predictions to deliver an
experience that is uniquely tailored each and every time she visits Facebook. A person can further
customise her News Feed according to her individual preferences—for example, by choosing to see
posts from a particular person or Page at the top of her News Feed, or by choosing to see posts in
chronological order.
The purpose of News Feed is to show each person the content that matters most to them. It is
not to guarantee referral traffic to news publishers. Traffic from Facebook to a news site is, by its nature,
changeable. Referrals will depend on how interesting and relevant a person will find a particular story
1

Preliminary Report, page 125.

2

Preliminary Report, page 88.

3

To be clear: News Feed ranking does not filter content—except for content that is removed for violating our Community
Standards. If a person were to scroll to the end of their News Feed, they would see all posts eligible and available to them.
Rather, News Feed ranking is designed to surface first the posts that we think will be most interesting and relevant to her.
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based on their previous activity on Facebook, including in regard to similar content and a particular
news publisher. However, the proposal for direct regulation of News Feed expressly focuses on
“outcomes for news publishers” and more specifically, “their opportunities to monetise their content.”4
The Preliminary Report does not discuss or analyse the impact of this proposal on Australians using
Facebook. And, it does not involve any consideration of the appropriate role for government in
regulating or overseeing the content, ideas and news reports that are made available to Australians.
The Preliminary Report provides limited information about the News Ranking Regulator and
digital platforms ombudsman proposals, but raises a number of questions—in particular, would the
News Ranking Regulator:
•

Decide which publishers or news articles people should see in their News Feeds and in what
order?

•

Decide if people should see more news and less content from friends and family? Make
judgments about what content constitutes news that should be seen?

•

Ask Facebook for reports on how many Australians are following The Australian or The
Australian Financial Review? Reports about which articles Australians are reading?

•

Investigate complaints from publishers about declines in referral traffic? Order Facebook to
boost the reach of some publishers’ content, or of news media companies in general? Order
Facebook to boost the ranking of articles on certain issues over those on other issues or topics?

As explained above, it is the expressed preferences of each person using Facebook that play the
biggest role in shaping what each person sees in her News Feed. The Preliminary Report’s proposal to
substitute the judgment of the News Ranking Regulator for these expressed preferences raises
substantial concerns about governmental oversight over what news people access and consume. These
are fundamental issues that go to the heart of the operation of Australia’s political system.5
The Preliminary Report reflects similar considerations, referring to the “role journalism performs
in exposing corruption, the creation of public debate and holding governments, corporations and
individuals to account through their questioning and investigation”.6 However, the Preliminary Report
does not take the further critical step of considering the potential impact of the News Ranking Regulator
proposal—and the associated government oversight of news and other content consumed by
Australians—on key democratic freedoms.
The exercise of any of these controls by a regulator would necessarily reduce people’s ability to
control what and how much news and journalistic content they see in their News Feeds. It would also
increase the opportunities for gaming by news media publishers in order to promote their own

4

Preliminary Report, pages 7 and 125.

5

See, e.g. Australian Capital Television Pty Ltd & New South Wales v Commonwealth, (1992) 177 CLR 106 at 139 (per Mason CJ).
See also Unions NSW v New South Wales [2019] HCA 1.
6

Preliminary Report, page 3.
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commercial interests above the interests of users and other stakeholders, a risk the Report
acknowledges.7
1.2

Facebook is neither a “gateway to the Internet” nor an “essential channel” for news
distribution

The data set out in the Preliminary Report contradicts the ACCC’s finding that Facebook is a “primary
gateway” through which “consumers in Australia access news media on the internet.” 8 According to the
Preliminary Report, more consumers access news publisher websites either through Google (28 percent)
or directly (43 percent) than through Facebook (25 percent).9
Most Australian consumers do not consider Facebook to be a primary source of news, either.10
Consumers access news through a variety of means, both online and offline.11 with online news only
surpassing offline news access in 2018.12 The Preliminary Report acknowledges this repeatedly.13 For
example, the Preliminary Report states that: "People who access news via digital platforms are also
likely to access news in other ways.14
Many media companies—for example, News Corp—have monthly audiences that match if not
exceed Facebook’s reach in Australia.15
As set out in section 4.1 below, this evidence contradicts any finding that Facebook is a must have
channel to reach consumers—it is clearly not the case that publishers cannot distribute news, online or
offline, to people without a referral from Facebook. Indeed, referrals from Facebook comprise a
relatively small proportion of people who consume news in Australia. This evidence also contradicts the
finding that there is any separate market for news referral services in which Facebook has market
power.
Digital platforms like Facebook have, however, made it easier for new media companies to enter
and reach Australian audiences, as the Report recognises.16 Yet the Preliminary Report fails to consider
7 Preliminary

Report, page 7.

8

Preliminary Report, page 95.

9

Preliminary Report, page 62, Figure 2.10.

10

See also page 9 of Professor Flew, Dr Suwana and Dr Tam, Digital Platforms and Australian News Media Report (April 2018),
which was attached to Facebook's submission to the Issues Paper.
11

See Professor Flew, Dr Suwana, and Dr Tam, Digital Platforms and Australian News Media: Report (April 2018), which was
attached to Facebook’s submission to the Issues Paper, in particular Part A.
12

Digital news Report: Australia 2018, Sora Park, Caroline Fisher, Glen Fuller and Jee Young Lee, News & Media Research Centre
of the University of Canberra (June 2018), page 50.
13 Preliminary
14

Report, pages 30-31, 95- 97, 107.

Id.

15

Facebook’s reach in Australia—16 million monthly active users as of the end of 2018—is matched by News Corp Australia:
“Each month, more than 16 million Australians consume news and information across News Corp Australia’s suite of products.”
https://newscorp.com/business/news-corp-australia/

16 Preliminary

Report, page 28; Parts C and D of Professor Flew, Dr Suwana and Dr Tam, Digital Platforms and Australian News
Media Report (April 2018), which was attached to Facebook's submission to the Issues Paper.
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what impact the News Ranking Regulator will have on new media companies seeking to compete with
established media organisations in Australia. A News Ranking Regulator that ensures steady levels of
referral traffic to established media companies will raise barriers to entry for emerging competitors in
news media markets—making it harder for new voices to find Australian audiences. In this way, the
proposal would protect a few established media companies from competition for advertising dollars and
competition for user attention.
1.3

The Preliminary Report’s finding that there is an “imbalance in bargaining power” between
Facebook and news publishers is not supported by evidence or analysis

The Preliminary Report states that “it is apparent there is an imbalance of bargaining power
between … Facebook, and news media businesses.”17 We disagree.
In support of this claim, the Preliminary Report cites the submissions of media stakeholders that
compete with us for advertising revenue.18 The Preliminary Report also notes that “Facebook chang[es]
its algorithm and provid[es] limited notice to news publishers.”19 But this shows only that when the
interests of people using Facebook have conflicted with the commercial interests of individual
publishers, Facebook has prioritised people.
Indeed, Facebook’s ability to deliver a personalised and highly relevant experience for each
person depends on the ability to constantly improve and adapt our ranking process. We make hundreds
of changes to algorithms every week to ensure that a person’s News Feed does the best job of
connecting people with content that they will consider to be relevant and important, and also to ensure
that the platform is a safe place for people to interact—we use algorithms to detect spam, fake accounts
and content that breaches our Community Standards. The changes that we make to our algorithms are
about innovation and learning from experience—the very things that competition laws and policy are
intended to foster. If we do not make changes, our algorithms and services will not get better over time
and users will not benefit. The speed at which we innovate to improve our services highlights the
competitive pressures that we face for user attention. This is not evidence of an imbalance of
bargaining power. It is evidence of a focus on providing the greatest possible value to users.
The only other point that the Preliminary Report cites in support of the alleged imbalance of
bargaining power is Facebook’s reach. However, even to the extent reach might be relevant (which is
far from clear why this is the case), Facebook’s reach in Australia—16 million monthly active users as of
the end of 2018—is matched by at least one of the news media stakeholders in this Inquiry, News Corp
Australia.20 Others also reach millions of Australians each day and have a substantial number of
subscribers.21

17

Preliminary Report, page 124.

18

Id.

19

Id.

20

“Each month, more than 16 million Australians consume news and information across News Corp Australia’s suite of
products.” https://newscorp.com/business/news-corp-australia/
21

Nielson's Digital Content Ratings for November 2018 showed that, news.com.au had 10.3 million unique audience hits that
month, nine.com.au had 8.4 million, ABC News Websites had 8.3 million, the smh.com.au had 7.5 million, the Daily Mail
Australia had 5.1 million, Yahoo7 had 4.7 million, The Guardian had 4.5 million, The Age had 3.8 million, Fairfax Digital Regional
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The evidence cited in the Preliminary Report therefore does not support a finding that there is
an imbalance in bargaining power between Facebook and news publishers.
In addition, the Preliminary Report’s finding is undermined by the following facts: publishers
have full control of how their news is accessed, and Facebook provides a number of products that
enable publishers to monetise, build their audiences and distribute their content at no cost. This is not
indicative of an imbalance of bargaining power or substantial market power (i.e. being the ability to act
largely independently of constraints).22 23
Publishers control whether and how their news is accessed on Facebook. As set out in
Facebook’s response to the ACCC’s Issues Paper, news content is shared through Facebook by publishers
and by people. Publishers choose what content to make available on Facebook—if any at all. Publishers
also choose what format to use (e.g. link post, photo or video post, or Instant Articles). We do not
require, and have never, required media content creators to give people any amount of free access to
content, even when news content is shared through Facebook. For example, if the publisher has chosen
to put the shared article behind a paywall, then the friends and family will not be able to access the
content unless they are subscribers.24
Facebook does not charge publishers for referral traffic or to use Instant Articles, Pages or
other Facebook tools to distribute their news and grow their audiences. Facebook provides tools that
publishers can use, free of charge, to distribute their content and grow their audiences. We do not
charge publishers to post their content on Facebook, or post link posts which lead people off Facebook
and on to the publisher’s own website, where the publisher can then monetise the attention of those
people by showing them ads (and Facebook does not take any share of revenue).
Facebook gives publishers cost-free opportunities to monetise their content. Facebook offers
publishers the ability to serve their own ads in Instant Articles and to keep 100% of the ad revenue. This
contrasts with the approach taken by other platforms and apps.25 In response to publisher feedback,
Facebook has introduced new products allowing publishers to collect subscriptions through
Facebook. Publishers own the relationship with the subscriber, collect the payment, and keep 100% of
the subscription revenues.

Network had 3.4 million and the Herald Sun had 2.9 million. See https://www.nielsen.com/au/en/press-room/2018/nielsendigital-content-ratings-november-2018-tagged-rankings.html. The Nine/Fairfax sites listed here alone accounted for 23.1
million unique audience hits.
22 Boral

Besser Masonry Limited v ACCC (2003) CLR 374.

23 In this context, it is also important that the ACCC does not conflate the concepts of “unequal bargaining positions” and
“substantial market power.” In a number of places, the Preliminary Report appears to cite an alleged imbalance of bargaining
power as demonstrative, in and of itself, of Facebook’s market power. However, this is not the case. This further highlights
why it is so important that, in undertaking its assessment of market power, the ACCC considers all substitutes and alternatives
that are available to for users, advertisers and publishers (see section 4 below).
24

For more detail, please see Facebook Australia Pty Limited’s submission dated 18 April 2018, page 20.

25

See “Publishers chafe at Apple’s news service conditions”, The Australian, 14 February 2019.
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1.4

The monetisation challenges facing some publishers began long before Facebook—and won’t
be solved by a News Ranking Regulator

The monetisation challenges facing some publishers won’t be solved by adopting a News
Ranking Regulator to decide what news Australians should be consuming.
Technology and the increasing digitisation of media have significantly changed how people
access and consume information, including news. Today, Australians spend a significant amount of time
on the internet and on mobile devices.26 This digital revolution has expanded consumers’ choices and
created opportunities for companies of all sizes to satisfy the demand for quality content.
The challenges faced by the news industry have been compounded by the internet’s growing
prominence, but arose before the advent of the internet, and long before Facebook was created.
The data published in the Report of the Independent Inquiry into the Media and Media
Regulation by the Honourable R Finkelstein QC on 28 February 2012 (Finkelstein Report) show that
publishers began facing declining circulation and advertising before both the broad public adoption of
the internet. Figure 1 below sets out the overall total circulation of all published daily titles and a
second series which includes only the aggregate circulation of the 48 newspapers that were published
daily throughout the period 1987 to 2011. As observed in the Finkelstein Report, newspaper circulation
has declined dramatically over several decades. The report states that:
“If the growth in population is taken into account, the extent of the decline in market demand is
much more apparent. In the same 27-year period Australia’s population grew by around onethird. At the start of the period, total paid daily newspaper circulation was equal to 29 per cent
of the population, but by the close of the period the proportion had declined to 12.1 per cent—
significantly less than half…
The inescapable conclusion from this is that declining circulation over the past 27 years is part of
an underlying long-term trend that began half a century earlier. The turmoil of the late 1980s to
early 1990s with several closures of major metropolitan dailies, including all afternoon
newspapers, reflects the industry’s adjustment to changed demand for its products. It is
interesting to note that most of this adjustment occurred before use of the internet became
widespread and consequently could not be due to it."27
While the internet may have exacerbated challenges faced by the news industry, those
challenges began years before people began widely adopting the internet and decades before the
launch of Facebook. The challenges faced by the news industry are not the result of any one company
and the solutions go far beyond anything that Facebook alone could bring to the table.

26 "The Awin Report 2017,” Awin, 2017, page14,
https://s3.amazonaws.com/docs.awin.com/marketing/HQ/The+Awin+Report+2017.pdf; “Digital Australia: State of the Nation,”
EY Sweeney, 2017, p.25, https://digitalaustralia.ey.com/Documents/Digital_Australia_2017%20edition.pdf
27

Finkelstein Report, pages 70-71.
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Figure 1 – Australian daily newspapers – circulation and number of titles

Source: Finkelstein Report, page 70.
The internet is not the first technology to spark a paradigm shift in the media industry. The
introduction of radio, television, and then cable news all created major disruption in the distribution and
consumption of news. These new technologies presented both challenges and opportunities for news
publishers, as well as many benefits to consumers.
The internet is no different. Digital advertising in Australia accounts for approximately 45
percent of total ad spending in the country. 28 The high spend on digital advertising is driven by the large
amount of time that Australians spend online: 6.8 hours per day on average, including two hours on
mobile devices.29 The internet presents a new set of challenges and opportunities for both journalists
and publishers. Different publishers are meeting these challenges with different approaches and some
traditional newspaper businesses have already successfully transitioned online. The report prepared by
Professor Terry Flew provides many examples of the way that some traditional media companies are
adapting.30
The Preliminary Report does not provide any explanation of how the proposed News Ranking
Regulator would solve the apparent underlying concern about the challenges some publishers are facing
in monetising their content, or why it should protect them from dynamic change.31 Preliminary
28

“The Awin Report 2017,” Awin, 2017, page15,
https://s3.amazonaws.com/docs.awin.com/marketing/HQ/The+Awin+Report+2017.pdf

29 Digital

Australia: State of the Nation, EY Sweeney, 2017, page 25,
https://digitalaustralia.ey.com/Documents/Digital_Australia_2017%20edition.pdf

30

Flew et al, QUT, Digital Platforms and Australian News Media Report, as attached to Facebook’s submission to the Issues
Paper. See, in particular, pages 16-20.

31

See Queensland Wire Industries Pty Limited v Broken Hill Proprietary Co Ltd [1989] 167 CLR 177 and Air New Zealand Ltd v
Australian Competition and Consumer Commission [2017] HCA 21. See also the Hilmer Report (1993): “The Committee
unhesitatingly embraces the objective of protecting the competitive process as that most appropriate for the competitive
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Recommendation 5 appears primarily focused on “referrals of consumers to media businesses.”32 The
recommendation also assumes that referral traffic is the only means for publishers to monetise content.
Again, this assumption is misplaced.
The value of referral traffic to a publisher is affected by that publisher’s particular business
model. Different publishers have different business models. Some offer their content for free and
monetise by primarily showing ads to readers. Others make their content available only to subscribers,
and rely primarily on subscription revenue. The debate over the benefits and drawbacks of each
business model started long before Facebook began selling ads, and continues today.33 It will also
continue to evolve as consumer preferences for how they consume news and other content changes.
These are consumer-led changes—the market at work—not some type of market failure that requires
regulatory intervention.
Facebook offers tools to support publishers across the full spectrum of business models.34 We
also offer a variety of products that can help publishers monetise their content on and off the
platform—Instant Articles which allows publishers to serve their own advertising and receive 100% of
the revenue; subscription support that delivers 100% of revenue to publishers; Audience Network to
help publishers monetise their content through effective targeting; and ad breaks which allows
publishers to earn money from their video content.
We have heard from many publishers that it’s more important to help them grow their
relationships with their readers and potential readers and convert them into subscribers, than simply
grow referral traffic. For these publishers, a lifetime subscription is more valuable than a single click
from referral traffic (which, when monetised through ads, may be worth as little as a fraction of a
cent).
For publishers seeking to increase subscriptions, referral traffic has been considered less
valuable than direct traffic (publishers with hard paywalls have historically made less use of social
media).35 This may be because readers that directly visit a site have been found to engage more deeply
with the news content on that site36 and, as such, would likely develop a closer direct relationship with
conduct rules of a national competition policy. The rules themselves should not be aimed at favouring particular sectors of
society… The Committee does not consider that competition policy should be distorted to provide special protection to any
interest group, including small business, particularly where this is potentially to the detriment of the welfare of the community
as a whole.”
32

Preliminary Report, page 125.

33

See https://www.economist.com/leaders/2006/08/24/who-killed-the-newspaper;
https://www.washingtonpost.com/outlook/five-myths/five-myths-about-journalism/2019/02/22/0fa2454a-3490-11e9-af5bb51b7ff322e9_story.html?noredirect=on&utm_term=.b728722657b6
34

See Facebook’s response to the ACCC’s Issues Paper, pages 22-23.

35

Flew et al, QUT, Digital Platforms and Australian News Media Report, as attached to Facebook’s submission to the Issues
Paper.

36

In a study by the Pew Research Center of U.S. internet traffic to popular news websites, it was found that direct visitors—
those who type in the news outlet’s specific address (URL) or have the address bookmarked—spent much more time on that
news site, viewed many more pages of content and came back far more often than visitors who arrive from a search engine or a
Facebook. See http://www.journalism.org/2014/03/13/social-search-direct. In NZME and Fairfax v Commerce Commission
[2017] NZHC 3186, the New Zealand High Court also referred to research to this effect.
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the publisher and be more inclined to subscribe to that publisher’s content. Based on data in the
Preliminary Report, 43% of traffic that lands on news publishers' websites in Australia is direct. This is
significantly higher than the amount of traffic that is referred by Facebook. In addition, in a University of
Canberra study, only 16.2% of consumers surveyed identified social media sites as their primary means
of accessing news.37 Accessing news directly from a publisher’s site continues to remain attractive for
news readers who appreciate that news can be accessed in a reliable and timely manner on a
publisher’s own website.38
Monetisation opportunities for publishers using a subscription model therefore lie in engaging
readers through high quality and well-presented content. To increase the additional value that referral
traffic can provide to hard and soft paywall publishers, and in response to feedback, we have developed
new products that help publishers acquire subscribers through Facebook, like the beta test we have
launched to allow publishers to put up a paywall in Instant Articles and prompt the reader to
subscribe.39 This will not supplant the value to subscription-based publishers of ensuring that their
websites are attractive to news consumers (e.g. by offering high quality and reliable news in an ordered
manner that appeals to readers). But it will continue to provide an additional means for publishers to
promote subscriptions.
Facebook is committed to supporting a healthy news media ecosystem in which journalism
thrives and media publishers are successful.40 As part of these ongoing efforts, we are pleased to
announce an A$5 million investment in the Australian news ecosystem. We’re partnering with the
Walkley Foundation to bring the Facebook Journalism Project Local News Accelerator to Australia. This
program provides training, coaching and grants to news organisations, helping them connect with their
audiences and monetise both on and off Facebook. The program will launch in Australia later this year
and will host teams from newsrooms who will build on the expertise and best practices developed
during our pilot US Accelerators in 2018. Similar to the program in the US, the participants will work
with program coaches and then design individual projects that tackle their unique business needs. Grant
funding, administered by Walkley, will empower each publisher to implement solutions that help
elevate their business.
1.5

Facebook is providing greater transparency over how News Feed ranking works

There is growing public interest in the algorithms Facebook uses, and it is important to us that
people, publishers and regulators understand how News Feed ranking works. This is why we announce
important updates to News Feed ranking on our Inside Feed blog, and have invested in publishing
dozens of in-depth posts and videos explaining how News Feed ranking works, how people can
customise their News Feeds, and the latest in our fight against false news, among other topics.41
Facebook supports collaboration with regulators and industry to develop appropriate standards and
commitments around transparency and user control. We are actively working with experts around the
37

See Watkins, J., Park, S., Fisher, C., Blood, W., Fuller, G., Haussegger, V., Jensen, M., Lee, J. & Papandrea, F. (2017). Digital
News Report: Australia 2017. Canberra: News & Media Research Centre, University of Canberra.
38

See NZME and Fairfax v Commerce Commission [2017] NZHC 3186.

39

Publishers process the subscription payment directly and keep 100% of the revenue.
https://www.facebook.com/facebookmedia/blog/investing-in-news-subscriptions

40

See Facebook’s response to the ACCC’s Issues paper, pages 16-27.

41

https://newsroom.fb.com/news/category/inside-feed-archive/
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globe today to develop ways we can be more transparent and accountable to the community, and we
welcome feedback on what else we can do to improve.
That said, it is important to distinguish any potential benefits of greater transparency from a
desire on the part of some stakeholders in this Inquiry to exert greater influence or control over the
content of Australians’ News Feeds. For example, requirements to disclose specific technical details of
the way in which our algorithms operate—e.g. detailed information on the signals and predictions
used—would not provide meaningful transparency to people. However, it would enable third-party
publishers more easily to game the system. We actively monitor content and pages on Facebook—
including through use of algorithms—for spam, false news, false accounts and posts that violate our
Community Standards. If the algorithms used for these purposes were made public, bad actors could
manipulate posts to evade algorithm changes intended to suppress spam, false news or posts in breach
of our Community Standards.
Similarly, transparency commitments will not solve the monetisation challenges certain
publishers are facing (see section 1.4 above). We are happy to discuss appropriate standards and
commitments around transparency and user control of News Feed ranking. But, any such commitments
cannot and should not amount to a requirement to provide a guaranteed level of referral traffic to thirdparty publishers. The recommendation in the Preliminary Report for direct regulatory oversight of News
Feed (PR5) is focused primarily on the latter—reviewing and regulating “referrals of consumers to media
businesses.” In addition, while the Preliminary Report invokes a lack of transparency as one of the
primary justifications for establishing a News Ranking Regulator, it fails to explain how this News
Ranking Regulator would improve transparency for people or publishers.

18

Part 2 – The regulation of ads proposed by the Preliminary Report would harm Australian businesses,
consumers and the broader Australian economy
Key points
2.1 Digital platforms like Facebook help power Australian SMB growth. Australian small and
medium-sized businesses (SMBs) use Facebook tools to grow their businesses, create jobs,
and compete with established companies around the world. The Preliminary Report fails to
consider the impact its recommendations will have on Australian businesses and the broader
Australian economy.
2.2 Untargeted ads will hurt advertisers and generate less relevant ads for Facebook users.
Untargeted ads are not more privacy-protective than targeted ads, but are likely to be less
relevant and more intrusive for users.
2.3 There’s no evidence an Ad Regulator will benefit advertisers or consumers. This
recommendation is based on a claimed need to detect instances where ad ranking or ad
displays on digital platforms may be “favouring their own business interests in the operation
of advertising and ad tech services.” However, Facebook is not vertically integrated in the ad
tech stack, so it has no such businesses to favour. Facebook and Google are not the same
entity and they should not be conflated. Facebook has a direct financial interest both in
making sure that people see relevant, high quality ads and in making sure that advertisers
achieve a good ROI. The Preliminary Report offers no evidence or analysis to show how an
Ads Regulator would benefit advertisers or consumers using Facebook.
2.4 Facebook is making advertising more measurable than ever. The only complaints that have
been raised about Facebook’s metrics are from our competitors, and the Preliminary
Report’s finding that advertisers can’t “verify” the results of digital advertising campaigns is
simply wrong. Facebook gives advertisers tools and analytics—including metrics verified by
the Media Ratings Council—to measure campaign performance in real time. Advertisers can
also verify the results of their campaigns and compare results across online and offline
channels through many reliable and independent third party measurement providers.
2.5 Proposed ombudsman. Facebook is in favour of measures that would help improve the
services we and other advertising platforms provide to consumers and advertisers. An
ombudsman could provide an alternative feedback channel for SMBs. To be effective, the
ombudsman should be unbiased and should have the authority to mediate complaints
regarding all digital advertising service providers (not just Facebook and Google).

The proposals to create a new Ad Regulator (PR 4) and to impose restrictions on digital
platforms’ ability to offer targeted advertising (PR 8(c) and proposed area for further analysis and
assessment 8) represent a retrograde step in the development of Australia’s online economy and will
hurt Australian businesses—especially the Australian SMBs that have used online advertising to enter
and expand in order to challenge established incumbents.
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2.1

Digital platforms like Facebook help power Australian SMB growth

Over 90 million SMBs worldwide use Facebook tools to grow their businesses and create jobs.
Facebook is helping a whole new generation of Australian SMBs, many of which could never have
previously afforded newspaper or TV ads, to reach a national or even global audience. In Australia,
more than 350,000 businesses placing advertisements on Facebook spent less than USD $100 in 2017. In
the same year, fewer than 150 Australian businesses spent more than USD $1 million to place
advertisements on Facebook. More than half of all Australian SMBs have a Facebook Page. An
estimated 8.2 million Australians have purchased from, or visited an SMB after seeing content relevant
to the business on Facebook.42
Approximately 210 million people from around the world are connected on Facebook to an
Australian business. By providing a platform for Australian SMBs to reach relevant customers locally and
internationally, Facebook has empowered Australian SMBs to compete with larger and more established
companies in Australia and around the world. For example, Evolve Skateboards on the Gold Coast began
on Facebook and YouTube in 2011. Now in its seventh year of operation, Evolve Skateboards continues
to use Facebook and Instagram to drive brand awareness and to announce new products. Evolve
Skateboard now sells its products globally and employs 21 people worldwide.43
This increased competition and choice benefits consumers and also leads to concrete economic
growth for Australia. More than half of the Australian SMBs on Facebook report they have hired more
staff aided by the growth they have experienced using Facebook. This accounts for the employment of
approximately 120,000 full time equivalent staff in 2017. Approximately $16.8 billion in additional
economic value was generated by these additional employees in 2017 alone.44
The Preliminary Report fails to consider the likely impact of its recommendations on these
Australian SMBs—who benefit from the services, innovation and increased competition provided by
Facebook—or the broader Australian economy. The Preliminary Report treats targeted advertising
simply as a cost to consumers—but both consumers and advertisers benefit when consumers see ads
that are more relevant to them.45 This is a significant omission, and is something that the ACCC should
address in its final report. As stated in the recent Joint Research Report by the Australia and New
Zealand Productivity Commissions in relation to this and other preliminary recommendations:
“The report acknowledged consumer benefits from digital platform services: ‘[they] are clearly
valued by Australian consumers as demonstrated by their frequent and widespread use’ (p. 7).
Yet the report treated targeted advertising, for example, simply as a cost to consumers. An
alternative interpretation is that both consumers and advertisers benefit when consumers see
fewer advertisements that are irrelevant to them.
…
42

Connecting benefits, https://www.connectingbenefits.com.au/download/Connecting_Benefits.pdf

43

Id.

44

Id.

45 Australian and New Zealand Productivity Commissions, Joint Research Report, “Growing the digital economy in Australia and
New Zealand”, January 2019, page 46.
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The disruption arising from digital platforms is complex and uncertain, and while there may be
some adverse consequences there are also transformational benefits for consumers and firms.
There is a risk that the preliminary report is underestimating the costs and consequences of the
proposed interventions”.46
2.2

Untargeted advertising will not benefit Australian consumers or businesses

The proposal to impose restrictions on Facebook’s ability to offer targeted advertising will result
in less relevant advertisements, which will harm both Australian consumers and businesses.
Targeted advertising benefits consumers by showing them ads for products they are more likely
to have an interest in.47 Research suggests that advertisers without access to targeting revert to more
intrusive forms of advertising.48 Untargeted advertising would also have a negative impact on consumers
by subjecting them to less relevant content.49 The proposal will degrade the quality of the user
experience on Facebook, but as we explain below it will not result in any increase in privacy protections
for people.
The biggest impact may be on the Australian businesses that advertise with Facebook and other
online platforms. The use of targeted ads has been shown to be significantly more effective than
untargeted ads.50 If SMBs were unable to use targeted advertising on digital platforms, an SMB would
need to show an ad to many more people to achieve the same number of clicks on an ad, which would
significantly decrease the value of advertising for that business, and could increase the cost.
The information we use to personalise ads is also used to measure the effectiveness of those
same ads. The proposal for “untargeted ads” would therefore also result in less measurable results for
advertisers. For example, advertisers would have less visibility into which ads were most effective and
which channels offered the ROI. It would also impair advertisers’ ability to cap the frequency with which
46

Australian and New Zealand Productivity Commissions, Joint Research Report, “Growing the digital economy in Australia and
New Zealand”, January 2019, page 47.
47

For evidence that consumers prefer personalised ads and think personalised ads reduce searching costs, see Holly Pauzer,
“71% of Consumers Prefer Personalized Ads”, AdLucent, (May 2016), available at: https://blog.adlucent.com/2016/71-ofconsumers-prefer-personalized-ads/ .
48 Goldfarb, Avi and Catherine Tucker, "Online Display Advertising: Targeting and Obtrusiveness," Marketing Science, Vol. 30,
No. 3, May-June 2011, pp. 389-404.
49 See AdExhanger, “If A Consumer Asked You, ‘Why Is Tracking Good?’, What Would You Say?” AdExchanger (28 October 2011)
available at https://adexchanger.com/online-advertising/why-is-tracking-good/, citing Unanimis Consulting: “…targeting is not
only good for consumers it’s a rare win for everyone... [It] ensures that ad placements display content that you might be
interested in rather than ads that are irrelevant and uninteresting… Advertisers …achieve higher brand awareness and a greater
chance of selling the product. Publishers also win as being able to offer behavioural targeting increases the value of the ad
placements and therefore their revenues”.
50

Howard Beales (a former director of the Bureau of Consumer Protection at the Federal Trade Commission)—in “Value of
Behavioural Advertising” (2010) and his testimony before the Subcommittee on Digital Commerce and Consumer Protection
Committee on Energy and Commerce in 2018— has found that advertising using targeting is more successful than standard
advertising, creating greater utility for consumers from more relevant advertisements and clear appeal for advertisers from
increased ad conversion. He found that CPM for targeted advertising was roughly three times higher than the price of run of
network advertising. https://docs.house.gov/meetings/IF/IF17/20180614/108413/HHRG-115-IF17-Wstate-BealesH20180614.pdf / http://www.networkadvertising.org/pdfs/Beales_NAI_Study.pdf.
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a given ad is shown to a given person across different websites, which could reduce advertiser
incentives to multihome.
Targeted advertising on digital platforms like Facebook has enabled many SMBs to compete
with larger competitors, both locally and globally, as illustrated above. This has resulted in significant
benefits for those SMBs and for consumers who have benefited from increases in competition across a
wide variety of goods and services.
The Preliminary Report’s proposed restrictions on the ability of digital platforms to offer
targeted advertising will effectively reverse many of these benefits that have become available to
advertisers over the past decade. It will also disadvantage the Australian businesses—small and large
alike—competing on a global stage.
2.3

There’s no evidence an Ad Regulator will benefit advertisers or consumers

The Preliminary Report recommends establishing an Ad Regulator to “monitor, investigate and
report on,” among other things, “the ranking and display of advertisements” on digital platforms like
Facebook (PR 4). The proposal for this Ad Regulator is not supported by evidence or even allegations of
anti-competitive conduct, but is rather based on a theoretical concern—the finding that “Google and
Facebook are vertically integrated and … likely to have the ability and incentive to favour their own
related businesses" in the operation of advertising and ad tech services.51 This unfounded assertion
conflates Facebook with Google, and fundamentally mischaracterises how advertising is sold and
delivered on Facebook.
Facebook is not vertically integrated in the ad tech stack. Facebook sells advertisements on its
owned and operated properties—Facebook, Instagram, Messenger, and WhatsApp. Through Audience
Network, we also offer advertisers the option to purchase advertising on participating third-party mobile
websites and mobile applications. By matching advertisers to publishers, Audience Network helps
advertisers extend their reach and publishers monetise their apps and mobile websites. Both the
advertiser and the publisher must make the decision to use Audience Network. Publishers choose which
demand sources—i.e. Audience Network, Google Ad Manager, AppNexus—from which to request bids
for an ad slot on their app. This may or may not include Audience Network—it is at the publisher’s sole
discretion. Unlike News Corp or other stakeholders in this Inquiry,52 Facebook does not sell products or
51

Preliminary Report, pages 66 and 75, 80

52 As Damian Eales, News Corp Australia’s Chief Operating Officer, Publishing, explained in 2018, “News Corp is much more than
media, and is serving more marketing needs than ever before.” See http://www.adnews.com.au/news/news-corp-makesmajor-shift-towards-content-marketing-at-upfronts. News Corp offers a range of services in the ad stack through its recent
acquisitions of DMPs like Strategic Data Corp in 2007 and Unruly in 2015. News Corp has also launched several initiatives in
recent years to further expand its ad services in Australia, including the integrated DMP/ad network News Connect, the content
marketing agency Sudden.ly, and the performance management tool Content IQ within News Connect. See
https://www.reuters.com/article/us-fox-advertising-idUSN2242941520070222; https://newscorp.com/2015/09/16/news-corpto-acquire-social-video-ad-platform-unruly/; and https://www.newscorpaustralia.com/news-corp-unveils-new-suite-ofcommercial-initiatives-at-this-years-come-together-news-futures-2018. Indeed, News Corp has undertaken a number of
acquisitions of the past decade which have resulted in a far greater level of vertical integration than apparently suggested by
the Preliminary Report in relation to Facebook. The impact of this level of vertical integration is not reflected, or examined, in
the Preliminary Report.
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services at any other level of the ad tech stack. More than 98% of Facebook’s revenue comes from
selling ads. Facebook’s financial incentives are therefore aligned with both advertisers and Audience
Network publishers: everyone earns more revenue when people viewing the ads take the advertiser’s
desired outcome (e.g. click, app download, etc.). To maximise the chance of that happening, Facebook
has strong financial incentives to make sure the ads each person sees are relevant. Facebook maximises
its own profit by optimising outcomes for both advertisers and the publishers that participate in
Audience Network. In short, the examples of digital platforms “favouring their own business interests"
in the operation of advertising and ad tech services enumerated in the Preliminary Report53 are simply
not relevant to Facebook.54
The Preliminary Report misunderstands how advertising is sold and delivered on Facebook.
The Preliminary Report suggests that Facebook might systematically “rank” advertisements for
Facebook products or from businesses with which Facebook has an existing relationship (e.g. from
publishers that participate in Audience Network) more highly than other ads. This is incorrect.
It is also not clear why—even if these concerns existed—a new Ad Regulator is required. The
ACCC itself already has substantial powers to investigate and intervene if there is any evidence of a
contravention of the Competition and Consumer Act or Australian Competition Law arising from vertical
integration or any other issue.
2.4

Facebook is making advertising more measurable than ever

The Preliminary Report finds that advertisers may be unable “to verify for themselves whether
advertisements on Google and Facebook are delivered to their intended audience.”55 But strikingly the
only support cited for this assertion is complaints made by FreeTV, an industry body that represents
Australia’s commercial free-to-air television licensees—companies that compete with Facebook for
advertising revenue.56 These complaints are refuted by the evidence that Facebook has provided to the
ACCC, which is summarised briefly below.
Facebook gives advertisers tools and data to measure and manage campaign performance in
real time. Facebook provides advertisers with aggregated metrics (i.e. metrics that do not include
personally identifying information) on how users engage with advertisements. These metrics are
provided to advertisers at no additional cost. Accurate metrics improve the Facebook experience for
both people and advertisers by helping advertisers to create high quality advertisements and targeting
them to the people most likely to find them interesting and relevant. We offer three broad categories of
metrics:
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Preliminary Report, page 75, 80-81.

54

It is also far from clear that some of the examples of favouring listed in the Preliminary Report would have either an anticompetitive purpose or effect. This would require far greater analysis than is currently set out on pages 80-81 of the
Preliminary Report.

55

Preliminary Report, page 77.

56 For a discussion of the use of regulatory processes by competitors to benefit their businesses, see William J. Baumol and
Janusz A. Ordover, “Use of Antitrust to Subvert Competition”, The Journal of Law and Economics 28, no. 2 (May 1985).
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•

Ads reporting metrics—These metrics are based solely upon Facebook’s own data, and
reflect the level of engagement between a user and the advertisement, including, but
not limited to, the number of impressions, clicks and likes an advertisement received.

•

Insights metrics—These metrics provide aggregated demographic and interest
information about the Facebook users who visit the advertiser’s website, use its mobile
application, or engage with the advertiser’s campaign. For example, an advertiser can
assess the number of users within specific age ranges or the gender ratio of users who
clicked on its advertisement. This information helps advertisers provide more relevant
content and develop features that are likely to be interesting to their customers.

•

Conversion metrics—These metrics measure the effectiveness of an ad campaign based
on the advertiser’s marketing objective (e.g. online sales or app downloads). Using
conversion data provided by the advertiser, Facebook compiles customised conversion
metrics. For example, if an advertiser wishes to increase traffic to its website, Facebook
will provide metrics identifying the number of users who visited the website after
viewing the advertisement.

We don’t require advertisers to have long term commitments. If a Facebook advertising
campaign is not delivering the desired results, advertisers can change or end the campaign at any time.
Facebook’s metrics are independently verifiable. Facebook’s measurement of impressions for
ads in News Feed is accredited by the Media Rating Council (MRC), the same organisation that sets
industry measurement standards for television and radio.57 We are in the process of obtaining MRC
accreditation for third-party validation of audience measurements. The MRC has determined that
Facebook’s processes for collecting and transmitting data to third party viewability measurement
partners comply with MRC standards and industry measurement guidelines.58
Facebook also partners with 40+ companies around the world who provide independent thirdparty metrics for Facebook’s ads. These metrics fall into five broad categories—reach, viewability,
attribution, brand lift, and outcome lift. In Australia, Facebook has partnered with Nielsen to provide
reach metrics, Integral Ad Science and Moat for viewability, AppsFlyer and Datalicious for attribution,
and Quantium and Acxiom for lift. Facebook provides these partners with the data needed to
independently calculate and verify these metrics.

57 The Media Ratings Council is a nonprofit industry organisation that reviews and accredits audience measurement services in
three key areas: first-party served ad impression reporting, third-party viewability partner integrations and upon launch, our
new two-second video buying option
58

http://www.mediaratingcouncil.org/112718%20FB%20Viewability%20Pipeline%20Update_Final.pdf
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No form of ad measurement is perfect. Like OzTam, we have made errors in measuring
performance.59 When we do, we correct the errors and we notify the affected advertisers. When we
identify an error, we share these on our Measurement FYI blog.60
Ultimately, the most important metric to our advertisers is the return they see on their ad spend
with Facebook. As explained above, advertisers measure the effectiveness of their campaign by the
results it achieves—whether that is lift in brand recognition, or an increase in website visits, app
downloads, or sales. And, to be clear, conversion data (e.g. online and offline sales, app downloads,
etc.) is collected and provided by the advertiser, not by Facebook. If advertisers do not see the desired
results, they will shift their ad spend from Facebook to another online or offline channel.
The findings in the Preliminary Report about the measurability of advertising on Facebook
appear to have been informed exclusively by complaints from Facebook’s competitors that are
apparently threatened by digital platforms providing advertising services that are more measurable and
transparent than theirs (and available to a wider range of businesses at a more affordable price point
than ever before). Any final recommendation should take into account input from the advertisers and
advertising agencies that do business with Facebook and who have benefited from the delivery of more
efficient and competitive services, as well as the independent verification services provided by thirdparty companies.
2.5 SMB advertising ombudsman
The Preliminary Report has not provided evidence or analysis showing why Facebook should be
subject to greater scrutiny or different regulatory treatment than News Corp, Nine, or any other
advertising platform. Nonetheless, we welcome and support measures that will provide additional
protection to our customers—consumers and advertisers—and that will preserve businesses’ incentives
to innovate and grow.
We think there is merit in the Preliminary Report’s proposal for an ombudsman to field
advertising-related complaints from SMB advertisers and consumers.61 To be effective, the ombudsman
should have the authority to mediate complaints regarding all digital advertising service providers (not
just complaints regarding Facebook and Google). The Preliminary Report does not provide much detail
about what the proposed ombudsman would do, but we are happy to work with regulators and other
advertising platforms to help create a process that will be unbiased, commercially reasonable, and that
will prove useful to consumers and SMBs.

59

OzTAM’s TV ratings service provider, Nielson Television Audience Measure (TAM), collects and produces ratings data on
OzTAM’s behalf. In 2014, a technical error in Nielsen’s system led to incorrect TV ratings numbers being released for national
broadcast networks: https://www.huffingtonpost.com.au/2014/10/10/nielsen-technical-error-faulty-ratingsdata_n_5966416.html?ec_carp=5775597597707101336. In addition, see, https://www.smh.com.au/entertainment/tv-andradio/made-to-measure-but-can-we-trust-tv-ratings-20110422-1dr9m.html; and
https://blog.twitter.com/marketing/en_us/topics/product-news/2016/resolution-on-android-update.html.
60

https://newsroom.fb.com/news/category/measurement-fyi/.

61 Facebook opposes the proposal for an ombudsman to mediate complaints from media companies “relating to the surfacing
and ranking of news content” for all of the reasons stated in Part 1 of this submission. As evidenced by this Inquiry, complaints
from Australian media stakeholders like News Corp and Nine currently receive a great deal of attention and deference under
existing regulatory schemes.
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Part 3 - Data does not confer market power
Key points
3.1

The data we use to personalise advertising is not rare or unique.

3.2

First-party data is ubiquitous, and the data needed to provide conversion-based
targeting and measurement is second-party data provided by advertisers. They share
this information widely, with multiple online and offline companies.

3.3

Facebook’s success comes from its innovative products and services, not data.

3.4

Greater amounts of data do not result in more effective ad targeting.

3.5

Access to data is not necessary or sufficient for success in digital advertising.

The Preliminary Report’s analysis assumes that data confers market power. However, contrary
to what the Preliminary Report implies, the conditions under which data may give rise to market power,
and whether those conditions exist, are the subject of much debate.62
The Preliminary Report’s analysis of data and the extent to which data may confer power in
advertising misunderstands the value and role of data and how targeted advertising works in both
digital and traditional media—in particular, the Preliminary Report fails to grapple with who has access
to data, and how industry participants use that data. The Preliminary Report assumes—contrary to
evidence that Facebook provided during the Inquiry—that access to user data or holding user data
creates barriers to entry or otherwise confers market power, prevents competition or deters entry by
competing providers of advertising services. That conclusion is simply incorrect.
As Professor Tucker explains in her report,63 because the data Facebook uses to personalise
advertising is not rare or unique, and because our competitors have access to similar data, this data
does not provide us with any enduring competitive advantage or protect us from competition. It is, in
fact, the wide availability of data that has fueled competition across digital and traditional media
advertising channels, and at every level of the marketing funnel.
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Lambrecht, Anja and Catherine E. Tucker, "Can Big Data Protect A Firm From Competition," Competition Policy International,
2017, available at: https://www.competitionpolicyinternational.com/wp-content/uploads/2017/01/CPI-Lambrecht-Tucker.pdf;
Tucker, Catherine, "Digital Data, Platforms and the Usual [Antitrust] Suspects: Network Effects, Switching Costs, Essential
Facility," Review of Industrial Organization, 2019, pp. 1-12; Rubinfeld, Daniel L., and Michal S. Gal, "Access barriers to big data,"
Ariz. L. Rev., Vol. 59, 2017, pp. 339-381; D Rubinfeld and M Gal, "Access Barriers to Big Data":
http://arizonalawreview.org/pdf/59-2/59arizlrev339.pdf.

63 Report by Professor Catherine Tucker provided to the ACCC on 29 November 2018, available at
https://www.accc.gov.au/system/files/Facebook%20Australia%20%20expert%20report%20from%20Professor%20Catherine%20Tucker%20%28Nove....pdf .
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3.1

The data Facebook uses to personalise advertising is not rare or unique

The Preliminary Report is incorrect in suggesting that Facebook has a competitive advantage
because we have access to data from the people using our services, and that this involves economies of
scope and scale that other platforms cannot achieve.64
Advertising platforms have access to three types of data: (1) first-party data, (2) second-party
data, and (3) third-party data, all of which can be used to provide the same (or similar) experiences and
services that are provided by Facebook.
3.1.1

First-party data

The Preliminary Report states that “the extensive data collected by Facebook and Google on
their own users … and the data collected via their activities in online advertising is likely to be
unparalleled.”65 This is wrong.
"First-party data" is data that a company obtains directly from its customers. This could include
demographic information, location information, or interests, interactions and transactions on the
company’s website.
First-party data is ubiquitous. Companies can collect data directly from users, and—if they offer
services that people want to use—quickly gather a large user audience in the face of well-established
competition. Naturally, companies have to attract users in the first place and this requires investing in
products or services that are capable of doing so. However, this is not a barrier to competition. This
basic dynamic is at the core of the competitive process and it is by no means unique to the digital
industry.66
We use first-party data to personalise ads. Displaying relevant and useful content to people,
including advertising, is a core part of the service we provide. We use information from people’s
activities across our services—including the Pages people and their friends like, information from
people’s Facebook or Instagram profile, the ads they interact with, and their location (if they choose to
share it with us)—as an integral part of the service we provide.
Other ad providers also have rich sources of first party data. Each day consumers visit and use
many platforms that collect information about their activity, often in order to serve targeted advertising.
These include search engines, news media websites and apps, streaming and on-demand over-the-top
(OTT) and cable services, e-commerce websites, browsers, mobile device manufacturers, smart
televisions and set top boxes, and other social media platforms. All of these platforms collect
information about customers (e.g. demographic, location and interest information) and their activity on
their platform (e.g. which items they bought, which items they put in their cart, which articles they read,
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Preliminary Report, pages 38, 47 and 83.
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Preliminary Report, page 83.

66 See further sections 3.4 and 4.2.3 below in relation to the view in the Preliminary Report that the volume of data we have
access to may confer a market power or a competitive advantage.
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which videos or movies they watched, which apps they downloaded, which businesses and influencers
they follow). For example:
•

Mobile device manufacturers like Apple collect demographic, location, search history,
and user engagement data through its pre-installed apps (e.g. App Store, Apple News,
Stocks, iTunes Store) to build rich datasets that are used to serve ads through Apple’s
advertising platform.67

•

Mobile operating system providers like Google’s Android collect data on consumers’
activities, such as movement (e.g. whether a consumer is likely walking, using a rail
service, or riding a bicycle), location, communications (Messages and Gmail) and
wireless connections, among others.68

•

e-commerce platforms like Amazon, eBay and Gumtree collect information about
customers and transactions on their sites and can use it for advertising purposes.
Amazon has increased its advertising revenue by 42 percent in 2018, and this is forecast
to increase by a further 36 per cent in 2019.69

•

Subscription TV providers like Foxtel (which is 65 percent owned by News Corp) and
Fetch TV capture data on user viewing behaviour through set-top boxes that capture
each program watched or recorded, including viewers’ decisions to fast-forward certain
segments or commercials.

•

Banks such as Westpac and Commonwealth Bank collect consumers’ transaction data in
order to sell targeted marketing services.70 Westpac, NAB, ANZ and Qantas also jointly
own the data sharing platform, Data Republic.

•

Transportation companies like Uber and shipping companies like UPS collect a wide
range of data, including demographic, location, transaction, usage, and device data.71

News publishers and media companies are no different and in fact have substantial information
about their customers which they already use to target advertising. The Preliminary Report asserts that
“[n]ews publishers are unlikely to have, or have access to, the same kind of individual information on the
relevant user (such as demographic information or information based on the user’s use of their other
products, as well as more sophisticated or targeted customer segments) as large digital platforms.”
However, news publishers have substantial information about their customers (whether subscribers or
users of other publisher-owned websites) and use this to target advertising. For example:
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"Advertising & Privacy," Apple Support, available at: https://support.apple.com/en-us/HT205223.

68 Yanofsky, David, "If you’re using an Android phone, Google may be tracking every move you make," Quartz, January 24, 2018,
available at: https://qz.com/1183559/if-youre-using-an-android-phone-google-may-be-tracking-every-move-you-make/.
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https://www.statista.com/statistics/259811/net-us-advertising-revenues-of-amazon/.

70 Fernyhough, James, "Big banks earn cash from selling data about your spending," The New Daily, April 6, 2018, available at:
https://thenewdaily.com.au/money/finance-news/2018/04/06/big-banks-sell-data-customer-spending-habits/.
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Uber Privacy Policy, Uber, available at: https://privacy.uber.com/policy/.
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•

In its 2007 Annual Report, News Corp discussed its acquisition of Strategic Data Corp.,
an ad tech provider:
“Over the past two years, we have begun to transform our Company from a
traditional media giant into a digital juggernaut… Strategic Data Corp. will help
us monetize our massive traffic across all FIM [Fox Interactive Media] sites.
Through SDC’s proprietary technology, we are able to target ad delivery based
on the massive amounts of data our audience provides through their profiles,
comments, media, and more. While last year’s deal with Google locked in the best
text-based search advertising, SDC’s technology represents the first time any
website will have the technical ability to truly “hyper target” a brand message
directly to a consumer.” (emphasis added);

•

In its media release relating to the 2013 launch of its Global Programmatic Advertising
Exchange, News Corp stated that the exchange would allow "marketers to collectively
leverage the company’s leading online and mobile products and rich first-party data for
programmatic buying and real-time bidding";

•

In 2015, News Corp acquired Unruly, a “video distribution platform and a pioneer in
tracking video sharing and delivering verifiable video views via paid media across
mobile, desktop and tablet devices.” According to News Corp, Unruly has the power to
“double purchase intent” through “emotional targeting.” Leveraging its “powerful
data set of 2 trillion video views and sophisticated targeting capabilities,” Unruly uses
“unique emotional data to help advertisers better engage global audiences.” News
Corp explains that Unruly’s “superpower is emotional testing and targeting via
UnrulyEQ, which leverages over a decade of video data and almost 2.2 million viewer
reactions to videos to provide deep analysis of metrics that matter, enabling us to
deliver better targeting and higher campaign ROI at scale.”72

•

In its 2018 Annual Report, Nine reported that:
“The ambition to extend our proposition to addressable and ultimately targeted
advertising is finally becoming a reality. This is possible due primarily to the data
we are currently accessing from 9Now through our single sign on, and also from
Stan and our data partners. As our portfolio of assets matures, and potentially
grows, our ambition to be able to provide advertising solutions supported by data
across the entire spectrum – from mass market brand building to very targeted
transactional campaigns – is becoming a reality.”

•

In its 2018 Annual Report, Seven West Media announced that:
“Seven is significantly improving its digital audience targeting capabilities,
unifying its audience insights and data analytics across Seven, Pacific and The
West, and signing third-party partnerships to further accelerate audience insights.

72 See: https://unruly.co/news/article/2015/09/16/news-corp-acquires-social-video-ad-platform-unruly/;
https://newscorp.com/2015/09/16/news-corp-to-acquire-social-video-ad-platform-unruly/;
https://www.newscorpaustralia.com/brand/unruly/; https://unruly.co/blog/article/2018/06/13/unrulyeq-content-testing-andtargeting-suite/
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These partnerships combined with Seven’s unique Addressable TV capability,
Premium video content, logged in user insight and programmatic audience
capability creates a powerful platform to connect with targeted audiences at
scale.”
The tools that Facebook uses are available to other ad providers. The Preliminary Report
discusses at length the tools that Facebook uses to collect first-party data, but fails to note that
countless other companies (including those listed above) also use the same tools to collect the same
types of data. These tools include:

3.1.2

•

any service that requires a sign-in or subscription will have access to a range of personal
data, including name, address, phone number, date of birth and/or preferences (e.g. news
publishers’ sites and apps, Amazon, PayPal, Netflix, among many others);

•

cookies, web tags and ad tags, which a large number of websites globally use to track the
behaviour of users on their sites; and

•

first-party user data from offline sources (e.g. loyalty cards that are used offline and linked
to customers’ email addresses or cable set top boxes).

Second-party data

"Second-party" data is data that is shared by an advertiser (e.g. a retailer) with advertising
platforms for the purpose of targeting and personalising ads more effectively. This data might include
information captured by the advertiser about a customer’s previous transactions, browsing history, or
other information. Advertisers share this data with multiple platforms, such as Facebook, Google,
Amazon, Snapchat, News Corp’s News IQ, Twitter, Pinterest, Nine/Fairfax and SevenWest.
One way for advertisers to share data is through a pixel. The Preliminary Report highlights that
this is one of the means by which we collect data. This is true, but it is also true that pixels are used
widely by many other companies and advertising platforms such as Google Analytics, Google Ads,
Amazon, Twitter, Snapchat, LinkedIn, Reddit, AdRoll and Adslot.
Ad platforms offer advertisers many different ways to leverage their data to “match” advertising
to the platform’s audience. For example, News Corp Australia offers News Connect Customer Match:
“News Connect Customer Match allows brands to upload their own data to match their customers with
News Corp audiences across the most trusted media and entertainment brands in the country, and with
the most credible source for credit card and supermarket data, Quantium.”73
As with first-party data, second-party data is far from rare or unique. Advertisers can, and
frequently do, provide the identical data to a range of different platforms. It is effectively costless for
advertisers to “multi-home” by providing their data to multiple websites, and it is in their interest to
share this data widely.
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https://www.newscorpaustralia.com/news-corp-unveils-new-suite-of-commercial-initiatives-at-this-years-come-togethernews-futures-2018/.
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3.1.3

Third-party data

"Third-party data" is data that is collected or aggregated and then sold, usually by data brokers.
Data brokers collect data in a variety of ways, including by using cookies and web tags, and by buying
first-party data directly from companies.74 Facebook no longer offers targeting capabilities based on
third-party data,75 but many ad platforms leverage third-party data to create custom targeting segments
(or “audiences”) from a combination of online and offline data. For example, News Corp uses Quantium
transaction data to provide News Connect, “a digital advertising targeting capability which combines
what people watch and read, with what they buy to create the News Purchase Graph; allowing
[advertisers] to reach your most valuable, future customers with great precision.”76
Data brokers are common in the advertising industry. Data brokers such as Experian, Acxiom,
Epsilon, Oracle Data Cloud, Greater Data, and Towerdata combine demographic and purchase intent
variables from a range of different sources. They also integrate online data with offline behaviour. In
her report, Professor Tucker gives an example of Oracle’s Data Cloud that offers access to "5 billion
global IDs, $3 trillion in consumer transactions, and more than 1,500 data partners".77 Firms are able to
purchase access to technology audiences that are created by combing "[o]ffline transaction history"
data with "[i]ntent signals based on users searching for consumer technology products on e-commerce
sites or conducting product reviews” and "[o]nline behavior including search browse."78 Accordingly,
even if a digital platform cannot attain the data they would like through first-party or second-party
means, they are often able to access desired data through third-party data brokers.
Ad platforms may also enhance their targeting capabilities by entering into data-sharing
partnerships. For example, News Corp has announced a number of data sharing partnerships in recent
years, including:
•

•

74

News Corp’s partnership with Ticketek Entertainment Group (TEG) “combines the
behavioural, transactional and content consumption data of 12 million Australians
across News Corp’s digital network together with TEG’s unique dataset of over 12
million consumers.” According to News Corp Australia’s managing director of digital ad
revenue, “no other data set, at this scale, gives a better view of Australians’
discretionary spend”(emphasis added).79
Through its partnership with realestate.com.au, News Corp is able to combine
“realestate.com.au’s behavioural and content data of the six million Australians” with
its own data to “enable partners to better target their audiences and drive them to

Unlike other ad platforms and companies, Facebook does not sell user data.

75https://www.theverge.com/2018/3/28/17174854/facebook-shutting-down-partner-categories-ad-targeting-cambridge-
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"Third Party Data Audiences," Oracle, available at: https://www.oracle.com/applications/customer-experience/datacloud/thirdparty-data.html.
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"The Audience Playbook," Oracle, August 2016, pp. 1-96, at 88, available at:
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marketing outcomes” and “reach the same audience segments across both
realestate.com.au and News Corp Australia”.80
3.2

The data Facebook uses to personalise ads is entirely replicable

Advertisers use Facebook to advertise because we offer effective and targeted advertising and
provide tools to measure the performance of ads. Other companies also have tools and data available
to them to be able to offer these same services.
3.2.1 Targeting
Our ability to customise and target advertisements for particular audiences is made possible by
user attention on our platform, our first-party data, second-party data shared by advertisers, and our
ability to maximise the usefulness of that data through analysis. All four of these resources can be
replicated by others in the following way.
First, advertisers target potential customers through many different channels and websites—
and many advertising platforms have access to user attention. Among online channels, users spend their
time across many different online locations. For example, Australians on average use ten different apps
alone per day.81
Second, different websites have access to the same information. If a person is interested in data
science programs, Facebook is only one of many places where advertisers can learn about this interest.
The user may also indicate her interest through online searches, browsing on e-commerce sites, or
previous purchasing behaviour. Advertisers may also learn about her interest through user profiles on
platforms like LinkedIn, Twitter and Snapchat, people’s online gaming activity, news consumption and
offline behaviours like education, online subscriptions, or participation in conferences.
Third, advertisers share their data with both us and others in order to facilitate re-targeting.
"Re-targeting" is the process of advertising to a user based on her previous behaviours on other
websites. For example, if a user is browsing articles on a news publisher website, she then hits a paywall
and decides to leave the website, the publisher can use pixels to share the user’s behaviours with
Facebook and other platforms to re-target relevant ads to her across multiple websites. Advertisers
often choose to share this data widely to improve the effectiveness of their ads.
3.2.2

Measurement

Facebook’s measurement capabilities are made possible by second-party data shared by other
companies and our ability to analyse the effectiveness of our ads. These two resources can also be
replicated by advertisers and other advertising platforms in the following way.
First, advertisers choose to share their data with us and many other platforms to facilitate
conversion-based advertising, which allows advertisers to pay per conversion instead of per impression.
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For example, an advertiser can purchase an ad that converts based on whether the consumer adds a
certain product to her cart. If the consumer merely clicks on the ad, there is no conversion.
Second, even if certain advertising platforms cannot measure the effectiveness of ads,
advertisers use cross-channel attribution technologies. This facilitates comparisons across channels by
enabling advertisers to reallocate their advertising dollars to the channels that are offering the highest
ROI in real time, whether it be an offline channel, display, or search. Many cross-channel attribution
technologies are available, including Adobe Campaign, IBM Watson Marketing, Oracle Marketing Cloud,
Salesforce Marketing Cloud, Conversion Logic, and SAS Consumer Intelligence.
3.3

Facebook’s success comes from its innovative products and services, not data

The Preliminary Report misunderstands the commercial reality of Facebook’s success. Rather
than this being because of data, Facebook’s success and value to users and to advertisers has come from
its ability to offer content and features developed through investment and commitment to innovation.
People have access to a wealth of personalised content, including news, entertainment, posts,
and messaging capabilities. Most importantly, Facebook connects people. Facebook provides these
functionalities through innovative, intuitive apps and sophisticated analyses of data. Facebook continues
to add to this list of functionalities. People access all of these benefits at no cost. The recent joint
research report by the Australian and New Zealand Productivity Commissions, “Growing the digital
economy in Australia and New Zealand”, stated that the value of zero-priced goods and services created
by digital technologies is considerable, and cited research finding consumer gains for each Facebook
user in Australia of over US$ 1,000 per year.82
Advertisers have also benefitted from Facebook’s innovations in digital advertising. Facebook
has made it easy for any business, large or small, to launch high-quality ad campaigns and to reach
potential customers. Advertisers enjoy intuitive and useful features of advertising on Facebook like the
self-serve interface, creative formats, educational resources, and real-time visibility into campaign
performance.
Attributing our success to data therefore reflects a substantial misunderstanding of our services
and the role of data in social media and digital advertising.
3.4

Greater amounts of data do not alone result in more effective targeting

Data is clearly valuable to advertisers, advertising platforms, and consumers, as it allows for
targeted, measurable and more relevant advertising. However, as set out in Professor Tucker’s report,
“[B]y itself big data is not inherently valuable. What is valuable is the ability to make the right inferences
based on the data that a firm has access to”.83
Given this, the Preliminary Report’s conclusions that data collected on Facebook brings
economies of scale and scope84 do not hold and are also contradicted by a number of recent studies
82 Australian and New Zealand Productivity Commissions, Joint Research Report, “Growing the digital economy in Australia and
New Zealand”, January 2019, page 18.
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which show that a mere increase in the volume of data does not necessarily enhance the accuracy of ad
targeting, search engine accuracy or predictions.
For example, Professor Tucker’s research shows that access to a larger volume of data does not
improve the accuracy of ad targeting. Her study, conducted in 2018, showed that the ability of data
brokers to predict the age and gender of online users based on browsing behaviour was not related to
the amount of data to which brokers had access.85 Professor Tucker and Professor Lesley Chiou also
examined what happened to search engine accuracy when the search engines changed the length of
time they retained data as a response to requirements in the European Union.86 Their study found no
effect on search engine accuracy. This clearly suggests that more data on what consumers did in the
past is not useful (i.e. a platform that builds its models on more historically captured data will not do
better than an ad platform that builds its models on current data). In addition, Professor Bajari and
others conducted a study to explore whether more data helps to improve forecasting.87 This study found
that additional data about each product helped Amazon to forecast demand, but data on more products
did not improve the forecast of other products, suggesting that there are little to no economies of scope
for this data.
3.5

Access to user data is neither necessary nor sufficient to ensure success in digital advertising

Data is not sufficient for any platform to succeed in digital advertising markets. Both in the social
networking space and other spaces, there are many examples of platforms that have gained popularity
and access to significant amounts of user data, but then failed to retain users because they lacked
appealing features for users (e.g., Friendster, Myspace and Flickr).
As Professor Tucker observes, rather than more data being the answer, advertising platforms
succeed by developing ways to match advertisers to users who are more likely to be paying attention,
directly target those users who may be interested in their products, and present relevant advertising in
an unobtrusive manner. If another platform is better at retaining users’ attention, users will switch
away, and advertisers will follow. All advertising platforms therefore “face the trade-off between
investing to maintain the relevance of the platform with features and content of interest to users while
ensuring that there is enough advertising inventory to monetise successfully and support those
investments”.88
Professor Tucker’s report also provides examples of companies that became successful in digital
markets despite the not having large amounts of data themselves (e.g. Travello).89 In these examples,
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smaller platforms offered a value proposition to attract consumer attention and later acquired data as a
natural consequence of this success.
*

*

*

The Preliminary Report’s misconception about data is at the centre of its conclusions about
market power and undermines the findings and recommendations in this regard. As such, these findings
and recommendations should be re-examined to reflect the commercial realities of Facebook’s business
and the markets in which it competes.

Part 4 - The findings in the Preliminary Report about market power are flawed, unsupported, and
inconsistent with commercial realities
Key points
The Preliminary Report’s proposed market definitions are artificial and overly narrow and bear
little resemblance to the realities of the market in which we compete. They are also flawed from
a competition law perspective and will need to be re-considered.
4.1 The Preliminary Report proposes a market for news referral services. But publishers
distribute—and consumers access—news through many different channels. Any market
definition must include all these channels and substitutes.
4.2 The Preliminary Report proposes separate markets for search, classified and display
advertising markets. This suggests that Facebook, Google and Amazon don’t compete for
the same advertising dollars, which is plainly not right. Over the past decade, technology
and the advertising industry have evolved, and any distinction between “search” ads and
“display” ads is no longer competitively meaningful. Advertising is more measurable than
ever—advertisers can monitor campaign performance in real time across a range of online
and offline channels, and can switch between channels (both within and outside the ACCC’s
“market definitions”) to achieve the highest ROI.
4.3 The Preliminary Report proposes a market for “social media services”, in which participation
is limited to just four companies—Facebook, Instagram, Snapchat, and Twitter. However, for
every service offered on Facebook and our family of apps, you can find at least three or four
competing services with hundreds of millions, if not billions, of users.

The Preliminary Report asserts, while providing very little evidence or analysis to support its
assertions, that Facebook has substantial market power in three proposed markets: “news media
referral services, “display advertising,” and “social media services.” The proposed market definitions are
artificial and overly narrow. They also have the effect of missing the key point that news media
companies like News Corp are direct rivals to Facebook.
These findings regarding market definition and market power are inconsistent with the realities
of our business and the markets in which we compete. They are also not based on the type of rigorous
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competition analysis, supported by economic evidence, that is consistent with internationally accepted
standards for competition law enforcement (and that the ACCC itself supports internationally and in its
own enforcement efforts).
As explained in detail in the information provided by Facebook to the ACCC throughout this
Inquiry, we operate in an intensely competitive and dynamic multi-sided marketplace, where success
and continued viability are far from guaranteed. If we fail to innovate and provide value to people, they
will use Facebook less, or not at all. As recognised by the Productivity Commission, technology markets
are highly dynamic and “[m]any previously dominant technology firms (e.g. IBM, Myspace, Nokia and
Blackberry)” have been “dethroned by new entrants”.90 The Preliminary Report—which, for example,
selectively discusses network effects as a possible barrier to entry without also discussing the potential
negative network effects that are prevalent in multi-sided markets and act as a competitive constraint
on platform operators—fails to account for these market dynamics.91 It also fails to consider all available
substitutes, which is critical to any assessment of markets and power in those markets.
4.1

There is no relevant market for “news referral services”

The Preliminary Report finds that “Google and Facebook each have substantial market power in
the supply of news referral services to media businesses.”92 There is no distinct and economically
relevant market for news referral services to media businesses. But even accepting the existence of such
a market for the sake of argument, the cursory analysis contained in the Preliminary Report does not
support the conclusion that Facebook possesses substantial power. We are not a “must have” channel
for news publishers, and should not be regulated as one.
4.1.1

The proposed market for news referral services is under-inclusive

A fundamental concern with the market definition proposed in the Preliminary Report is that it
is under-inclusive. It does not consider all relevant substitutes—the different ways that media
companies distribute, and consumers access, news. A proper analysis of all substitutes is fundamental
to any assessment of markets or market power,93 and the Preliminary Report’s under-inclusive market
definition does not satisfy this standard. Despite terming the market a news referral services market,
90 Australian and New Zealand Productivity Commissions, Joint Research Report, “Growing the digital economy in Australia and
New Zealand”, January 2019, page 40.
91 Indeed, the Preliminary Report ignores much of the analysis and literature brought to the ACCC’s attention in responses to its
February 2018 Issues Paper. For example, we addressed at length the multi-sided nature of our platform and the constraints of
negative network effects in our public submission. See Sect. III.A and III.B of Facebook’s 18 April 2018 submission; see also
David S. Evans & Richard Schmalensee, Matchmakers: The New Economics of Multisided Platforms (2016); Mark Armstrong,
Competition in Two-Sided Markets, 37 RAND J. ECON. 668 (2006), David Evans, Attention rivalry among online platforms,
University of Chicago Institute for Law & Economics Olin Research Paper No 627, 14 May 2013, Erik Hovenkamp, Platform
antitrust, Journal of Corporate Law (forthcoming), 2019, David Evans, Why the dynamics of competition for online platforms
leads to sleepless nights, but not sleepy monopolies, August 2017, Rochet and Tirole, Two-sided markets: a progress report,
RAND Journal of Economics, 37(3), 2007. Similarly, Professor Catherine Tucker addressed network effects in online advertising
in her report provided to the ACCC (see Sect. 4.2).
92

Preliminary Report, page 61.

93

See section 4E of the Competition and Consumer Act 2010; see also Re Queensland Co-Op Milling Assn (1976) and the ACCC’s
Merger Guidelines 2008 section 4.7 (a market “includes goods or services that are substitutable for, or otherwise competitive
with, the goods or services under analysis”); and section 4.12 (“[I]dentifying relevant substitutes is key to defining a market.”).

36

the Preliminary Report includes direct traffic to publisher websites in this market definition and
therefore seems to implicitly recognise that direct traffic is another means by which consumers access
news sites.94 The proposed market definition is under-inclusive for at least the following reasons.
First, it does not consider publisher apps through which consumers access news directly.95
Notably, other sections of the Preliminary Report do not distinguish between publisher websites and
publisher apps,96 even though the ACCC surveyed respondents regarding whether they accessed news
by going “directly to a news website or app.”97 The exclusion of publisher apps is therefore inconsistent
with the ACCC’s general approach in most of the Preliminary Report. This is significant, as “79% of
[Australian] news consumers have used a news app [and] 34% have used a news app in the last day.”98
Indeed, mobile direct traffic to publishers in the United States surpassed all referral traffic from
Facebook (mobile and desktop) in 2018.99
Second, the proposed market definition does not appear to consider other means of online
access to news, such as email newsletters and alerts, mobile notifications (including those provided by
news media companies), newsreader sites, and news aggregator apps identified by the ACCC in its
Digital Platform User Survey.100 In particular, in-browser content recommendations and news aggregator
apps are fast-growing sources of referral traffic for publishers.101 The failure to recognise these
substitutes is inconsistent with the ACCC’s own survey data showing, for example, that 27 percent of
Australians regularly receive news alerts and 22 percent regularly use news aggregator sites or apps like
Google News and Apple News.102
Third, the proposed market definition fails to consider offline means of access to news. Many
publishers offer content through (and derive revenue from) offline means, and consumers use multiple
channels to access news. The Preliminary Report distinguishes publisher websites based on the offline

94 The application of the label “news referral services” to this purported market therefore appears to be a misnomer and
overstates Facebook’s role within it.
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channels they offer.103 However, the majority of Australians do not even consider online methods to be
their primary means of news access.104
4.1.2

Even assuming the existence of a hypothetical “news referral services” market, Facebook does
not possess “substantial market power”

Even if there is a news referral services market, the finding that Facebook possesses substantial
market power is not supported by the limited evidence that the Preliminary Report relies on to support
this assertion. This is particularly the case in circumstances where publishers have full control of how
their news is accessed, Facebook is not a “must have channel” for news publishers, and Facebook
provides a number of products that enable publishers to monetise, build their audiences and distribute
their content at no cost.
The Preliminary Report identifies two bases for its conclusion that Facebook has substantial
market power: Facebook’s and Google’s combined share of referral traffic to publishers’ websites, and a
hypothesised loss in traffic and attendant revenue that would result if a publisher declined referrals
from Facebook.105 Neither suffices.
The Preliminary Report finds that Facebook has a 25 percent share of the proposed news
referral services market. That figure is typically far too low to support an inference of market power (i.e.
the ability to act largely independently of constraints) under the competition assessment and
enforcement principles recognised by the ACCC in Australia and by enforcers around the world.106 This is
particularly true in this context, where Facebook’s purported 25 percent share is substantially smaller
than the share for direct traffic (43 percent) and smaller than the share for referrals from Google (28
percent) and market share is, in any event, only an initial proxy to enable further assessment of market
power. Indeed, the Preliminary Report analyses Facebook’s 25 percent share of referral traffic only
when aggregated with Google’s 28 percent share to yield a figure over 50 percent.107 This approach to
assessing market power is unprecedented, particularly as the Preliminary Report offers no explanation—
let alone a coherent explanation grounded in well-established competition principles—for why a
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combined Google-Facebook market share means that these firms—either individually or together—
possess substantial market power in the defined market.
The Preliminary Report’s analysis of a hypothetical publisher declining Facebook referrals is
equally insufficient. The ACCC reasons that substitution by the publisher’s readers to direct website
access and to referrals through Google would occur but “would not fully offset the fall in referrals from
Facebook,” and that the publisher would experience “loss of traffic and the attendant revenue.”108
The Preliminary Report offers no evidence or economic analysis to support this bald assertion.
And there are at least three flaws with this assertion. First, the Report asks the wrong question. The
question is not whether all lost Facebook referrals would be offset by referrals via other means, but
whether a sufficient number would be offset to prevent Facebook from exercising its supposed market
power. If the publisher could recoup all of its lost Facebook referrals, Facebook would have zero market
power in the “market” the Preliminary Report describes.109 Second, this reasoning fails to consider the
full range of substitutes, including publisher apps. A recent natural experiment underscores this. On
3 August 2018, a Facebook outage resulted in publishers receiving significantly fewer referrals from
Facebook. However, overall traffic to 4,000 news sites actually increased by 2.3 percent during the
outage, despite the sharp decline in Facebook referrals, driven by a 22 percent increase in direct traffic
through publishers’ own apps.110 The Preliminary Report fails to consider such substitution. Third, even
if the publisher in fact experiences a loss of traffic, decreased traffic does not necessarily translate into
decreased revenue. The Preliminary Report offers no basis for its implicit assumption that a publisher
can monetise different types of referral with equal success. Rather, the value of referral traffic depends
on each publisher’s business model, among other factors (see section 1.4 above).
4.1.3

Facebook is not an essential channel for news distribution

Contrary to the Preliminary Report’s conclusion, Facebook is not a “‘must have’ source … of
traffic for news media businesses in Australia.”111 This conclusion fails to consider the widespread
availability of alternative means of news access. As confirmed both in Professor Terry Flew’s Report on
Digital Platforms and Australian News112 and the research commissioned by the ACCC for the purposes
of the Inquiry, consumers find and access news through a variety of means, both online and offline.
Based on the ACCC’s own analysis, more consumers access news publisher websites either through
Google (28 percent) or directly (43 percent) than through Facebook (25 percent).113 It is therefore
clearly not the case that publishers need referrals from Facebook in order to distribute news. Facebook
could disable all referral traffic links and, as illustrated by the August 2018 outage, it is reasonable to

108

Preliminary Report, page 63.

109

See, e.g., John F. Nash, Jr., “The Bargaining Problem,” Econometrica,18(2): 155-162 (1950).

110

Josh Schwartz, "What Happens When Facebook Goes Down? People Read the News," Chartbeat (Oct. 19, 2018), available at
http://blog.chartbeat.com/2018/10/19/facebook-outage-reader-trends/.

111

Preliminary Report, page 61.

112

See Professor Flew, Dr Suwana, and Dr Tam, Digital Platforms And Australian News Media: Report, April 2018, attached to
Facebook’s submission to the ACCC's Issues Paper.
113

Preliminary Report, page 62 fig. 2.10.

39

expect that people who are interested in news would almost instantaneously substitute to direct access
or search engine referral.114
Facebook’s referral function may benefit publishers in ways that make them want to be
referable by Facebook (for example, because our platform is a good way for friends to share links to
content with each other), and certain publishers may receive more significant shares of their traffic from
Facebook referrals. When Facebook adjusts its algorithms (e.g. when posts by a user’s friends and
family are ranked as more relevant to that user than third-party content), those publishers and other
third parties may also experience reductions in referral traffic from Facebook, as the Preliminary Report
indicates. But none of this supports the implied view that competition in a “news referral market” has
been, or is at risk of being, harmed, nor the assertion that Facebook is a “must have” for publishers.
Facebook is not an essential channel and should not be regulated like one.
4.2

Facebook, like other digital platforms, has brought increased competition to the market for
digital advertising

In assessing whether Facebook has market power in the market for display advertising, the
Preliminary Report fails to consider the significant benefits that digitisation and digital platforms have
brought to advertisers, including to small and medium-sized businesses that are now able to reach
audiences previously inaccessible to them. The digitisation of advertising has resulted in lower
advertising prices, greater accessibility to audiences, and more effective and targeted advertising
services. Under a traditional competition framework, lower prices and higher quality services are to be
encouraged, not stifled, regardless of whether they also disrupt established business models. Indeed,
much of what the Preliminary Report cites as concerns are in fact indicators of a well-functioning
competitive process, not of a static market dominated by one or more participants.
4.2.1

Facebook competes vigorously with Google and many other online suppliers of advertising

The findings in the Preliminary Report of separate markets for “search” and “display” advertising
are contradicted by the commercial realities of digital advertising. Google and Facebook compete
vigorously for ad revenue—with each other and with other suppliers of online and offline advertising.
This would not be the case if each had “substantial market power” in separate and distinct relevant
markets and if a display ad on Facebook was not a close substitute for a search ad on Google. The
assertion that Facebook has substantial market power in a “display advertising” market is therefore
incompatible with the facts. As stated by Ratliff and Rubinfeld:115
“…two types of ads can compete even though they are differently targeted. Even if it were the
case that one type (search or non-search) was unambiguously better targeted than the other,
this would not imply that the two types of advertising are not close substitutes or do not
compete. In fact, in such a case search and non-search can strongly price compete because the
price of non-search ads can adjust to make the advertiser indifferent between the two types of
ads.”
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Over the last decade, digital advertising has evolved significantly, and any perceived distinctions
between “search” and “display” advertising are no longer competitively meaningful.116 Advertisers
often switch between search and display ads, and the two increasingly serve the same functions. The
convergence between display and search advertising is the result of various industry advances, including
the adoption of automated bidding systems by display ad providers (copying what was once a
distinguishing feature of search ads), the adoption of retargeting by search ad providers (copying what
was once a distinguishing feature of display ads), the increased use of images in search ads, and the
development of display ad delivery systems by traditional search ad players.117
In addition, the wide availability of data and sophisticated tools for data analysis allows
Facebook and other ad-supported platforms to target and re-target consumers without the need for a
Google-type search platform. For example, display ads—far from simply being “banner ads” displayed
across a screen—are generally targeted by developing a user’s interest profile based on websites visited,
mobile apps used, time spent on certain pages or apps, links clicked, and other factors. A platform using
behavioral advertising is now as likely (if not more likely) to help advertisers “reach the right person with
the right ad at the right time” as search advertising. As set out in section 3 above, data allowing
advertisers to target consumers with precision are widely available from multiple sources.118
This brief review of the current industry landscape illustrates the flaws in the Preliminary
Report’s conclusion that display advertising and search advertising are different relevant markets
because the marketing objective of the former is to build brand awareness and that of the latter is to
induce a direct response.119 Rather, advertisers placing ads on Facebook and Google—and on a
multitude of other online platforms (including media company websites and apps)—choose among
these and other objectives. For example, the very first question Facebook asks an advertiser when it
comes to Facebook to place a new ad is, “What’s your marketing objective?”120 The advertiser then
selects among a range of options including developing awareness (e.g., brand awareness, local
awareness, reach), increasing consideration (e.g., website clicks, app installs, video views), or generating
conversion (e.g., app engagement, catalogue sales, store visits – a “direct response,” in other words).
Google, likewise, asks advertisers to choose among several marketing objectives, including build
awareness, influence consideration, or drive action.121
In addition to having several options for campaign objectives, Google and Facebook provide
several pricing mechanism options to match these objectives. While conversion ads are traditionally

116 The Preliminary Report suggests at points that display advertising appearing on social media platforms is differentiated from
other forms of display advertising. See, for example, Preliminary Report, page 60. Given that any broader distinction between
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associated with cost-per-click pricing and brand awareness ads are traditionally associated with a costper-impression pricing,122 Facebook and Google offer both types of pricing mechanisms.123
Today, the primary competitive driver among digital advertising channels today is return on
investment. Advertisers now can—and do—frequently substitute among online (and offline)
distribution channels to maximise their ROI on a particular ad campaign. Advertisers track and measure
the success of their advertising campaigns accurately and in real time, and if the ROI is not satisfactory
on a particular platform, they will quickly move their spending elsewhere.124 Facebook competes each
day with Google and other online and offline advertising channels to provide advertisers with the
greatest ROI. When we fail to do so, advertisers go elsewhere—and there are many alternatives.
4.2.2

Facebook faces significant competitive constraints in the supply of advertising

The Preliminary Report asserts that we face limited competitive constraints in the supply of
display advertising and, as a result, are likely to have “the ability to charge advertisers significantly more
in providing … [these] services than would be the case if competition were effective”.125 The Preliminary
Report also states that Facebook is able to influence the price of ads by determining how many
advertisements appear on Facebook or Instagram, and that higher ad prices are likely to be passed on to
Australian consumers in the form of higher prices for goods and services.126
The cursory analysis of these issues in the Preliminary Report reflects an incorrect and
incomplete understanding of how advertising platforms compete for user attention and advertising
dollars.
These assertions fail to account for fundamental changes that have occurred in the advertising
industry over the past 10 years. Advertising is far less expensive than in the past, and a whole new
generation of small and medium sized local businesses—many of which could never have previously
afforded newspaper or TV ads—are now able to reach a national or even global audience affordably.127
Our advertising services have made advertising accessible to more businesses, lowered prices and
substantially grown the market.128
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It’s also important to note that pricing for advertising on Facebook is demand based: prices are
determined by a transparent auction mechanism. For example, advertisers determine how much they
are willing to pay for an impression. They control how much they spend by setting bid caps and
campaign budgets. They can also “pace” their spend over the course of the campaign.
In short, the concerns set out in the Preliminary Report therefore appear to be theoretical at
best. They also appear not to take account of the constraints that exist from other platforms that
compete for user attention.
In any event, even ignoring these facts showing digital platforms like Facebook have made
advertising more affordable and more accessible, our ability to charge higher prices to advertisers is
limited by the competition we face from other businesses that also compete for advertising revenue.
These platforms include news and media websites, Amazon, Google, Twitter, Pinterest, e-commerce
websites, subscription TV and numerous apps and offline channels. All of these platforms seek to
provide advertisers with access to an engaged user base, wherever they are. The ACCC’s finding of
market power is contradicted by evidence that advertisers multi-home and shift revenue in real-time
across distribution channels in an effort to maximise their ROI.129 The widespread availability of
advertiser tools, such as real-time dashboards and cross-channel attribution technologies, “allow
advertisers to invest their advertising dollars instantaneously into the campaign that is offering the
largest ROI.”130 These tools have lowered advertisers’ switching costs, enabling them to substitute
higher-performing ad distribution channels more frequently and immediately.131
In addition, the analysis of any potential impact on consumers is incomplete. The Preliminary
Report states that consumers could be harmed because higher ad prices “are likely to be ultimately
passed on to Australian consumers in the form of higher priced goods and services.”132 However, it does
not contain any analysis of pass-through or cite any academic research to support the claim that any
additional cost of advertising would be borne by consumers. To the extent that an advertiser does not
consider advertising to be a variable cost, well-accepted economic analysis indicates that it would not
pass through these costs to consumers.133 And even assuming costs were passed on, as noted above,
there’s no evidence in the Preliminary Report supporting the stark assertion that digital platforms can
raise prices without constraint. To the contrary, as shown above, digital platforms have made
advertising more affordable and more accessible for all businesses, small and large.
In finding that Facebook has substantial market power in the supply of advertising, the
Preliminary Report disregards evidence Facebook provided that counters this conclusion. Although the
becoming even less expensive in Australia. For example, eCPMs have decreased in recent years in Australia across many mobile
ad networks. See also, "Mobile Ad Networks Interstitial eCPM Report," AdTapsy, available at: http://ecpm.adtapsy.com/..
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Preliminary Report refers briefly to the critically-important concept of multi-sided markets, it offers no
discussion or even acknowledgement of the competitive constraints that Facebook faces on each side of
its platform. These constraints—which are well documented and supported in the economic
literature134—undermine the any finding that Facebook has substantial market power in the supply of
advertising, however that market is defined.
As explained in our April 2018 submission to the ACCC, Facebook faces a dynamic competitive
constraint from the network effects inherent in its multi-sided platform.135 If we did something to
benefit either users, media content creators, or advertisers at the expense of the others, or to increase
short-term revenue at the expense of user engagement and satisfaction, we would risk driving those
other constituencies away from Facebook, triggering a negative feedback loop that could threaten the
company’s viability. Our interests are therefore necessarily aligned with people who use our platform. If
we fail to provide a high-quality user experience, people will go elsewhere. Once some people leave,
others will follow, and where they go, advertisers will follow. And if we fail to provide value to
advertisers, they will shift their budgets to other providers of advertising and related services. That
would in turn drive our revenues—nearly all of which come from advertising—down, which would
threaten our ability to continue to provide innovative and high-quality services to our users, who would
then leave.
4.2.3

The Preliminary Report’s attempt to invoke network effects fails to justify its market power
findings

The Preliminary Report incorrectly concludes that a higher number of users on Facebook’s
platform “mak[es it] more attractive to advertisers.”136 But, as explained in Section 3 above, it is the
quality of Facebook’s data analysis—our ability to help advertisers reach the people they want to
reach—that makes us attractive to advertisers, not the raw number of users on our platform. An
increase in the quantity of users or data does not, in and of itself, improve the quality of Facebook’s ad
targeting services, nor the value of what we provide to advertisers. Facebook is continuously innovating
and improving its advertising services, including its targeting services, to attract advertisers to its
platform.
To provide an example, the Preliminary Report erroneously states that Facebook is attractive to
advertisers because “a higher number of consumers increases the quantity of traffic for an advertising
campaign, which reduces the average fixed costs of advertising.”137 In reality, no advertiser seeks to
show an ad to all Facebook users. They want to show the ad to a subset of the “right” people—those
most likely to be potential customers. Because advertisers pay based on the number of times their
desired outcome occurs—for example, per impression or per click—they do not want everyone to see
their ad or click on it, they only want the “right” people to do so. It is therefore misinformed to suggest
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that Facebook provides a better value to advertisers simply because it has more users than another
platform.
Nor is it the case that Facebook is more likely to have the right people than other platforms. As
Professor Tucker explains, both advertisers and users multi-home across ad-supported platforms and
can therefore reach and be reached through various channels.138 It is quite possible that an advertiser is
more likely to reach the right people on a smaller platform than on a larger platform—for example, a
craft store may have greater success reaching the right people on Pinterest than on Facebook.
Moreover, techniques like frequency capping and cross-channel attribution have rendered the reach of
any single ad platform irrelevant.139 Advertisers can now track eyeballs across multiple sites and
measure effectiveness of ads across channels, allowing them to reallocate spend in real time to the
channels with the highest ROI.140
In addition, the focus of the Preliminary Report on Facebook’s size misses that advertisers have
inexpensive options to reach consumers across smaller platforms through cross-channel attribution
technology. The cost of reaching the right consumers through Facebook is comparable to working with a
demand-side platform and advertising across multiple websites.141
Facebook is not protected from competition in the supply of advertising services by network
effects. Rather, the digitisation of advertising compels Facebook to provide new and better advertising
services or risk being substituted by other ad-supported platforms delivering a greater ROI to
advertisers. With the aid of ever-improving digital tools and data analytics, Facebook competes fiercely
with Google and other ad-supported platforms to earn each advertising dollar spent on its platform.
4.3

The overly narrow market proposed for “social media services” misses the key point:
Facebook competes with news media and other digital platforms for audience attention and
ad revenues

The Preliminary Report’s purported social media services market is too narrowly defined.
Consumers can, and do, freely substitute between the numerous platforms competing for their
attention, not only those offering social media services. Facebook competes with not only Snapchat and
Twitter as the Preliminary Report suggests but with a wide range of news media and other websites and
apps, including Google, YouTube, Microsoft, TikTok, Skype, LinkedIn, Oath, Yahoo, BuzzFeed, Apple
iMessage, Twitter, Rakuten, Pinterest, Yelp and Dailymotion, among many others. These platforms offer
a wide variety of attractive products, tools and features.142 Due to multi-homing, and the widespread
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use of mobile devices that allow for easy adoption of and switching between apps, people spread their
limited time across more platforms than ever. By failing to consider the full range of substitutes, the
Preliminary Report overestimates Facebook’s market power.
The multi-sided nature of the market—involving users, advertisers, and content creators
(including news publishers)—also imposes substantial competitive constraints on Facebook. Facebook’s
continued success is dependent on participation from all sides of the market and we must continually
innovate on all three sides in order to avoid losing users, advertisers, or content creators to
competitors.143 These constraints, which the Preliminary Report overlooks, preclude Facebook from
exercising market power.
Finally, the Preliminary Report suggests—without presenting any evidence—that Facebook’s
previous acquisitions “may have served to entrench” Facebook’s market power because the companies
Facebook acquired have been successful and the Preliminary Report asserts that “in acquiring
Instagram, Facebook eliminated a potential competitor”.144 But this reasoning is flawed. First, it focuses
only on the transactions that may have been successful, and ignores the acquisitions that have not
worked as well. Second, the successful acquisition of a small or new business—whether by Facebook,
other digital platforms or any other participant in the technology sector—should not be taken as proof
that the acquired business would have enjoyed the same degree of success, or succeeded at all, if the
transaction never occurred. To the contrary, it may be the acquisition that enables the business to
succeed, and also makes the combined business more competitive.
The Preliminary Report’s claim—as Facebook understands it—seems to be that because
Instagram is such a successful product today, it would have been competing with Facebook had
Facebook not been permitted to acquire the company. But this view assumes, based on selective
hindsight, that Instagram would have grown by itself, organically, absent the merger, to become a
strong independent competitor to Facebook. This is entirely speculative. The context at the time of the
acquisition is important:
•

the company was not able to grow fast enough to meet the increase in demand. As former CEO
of Instagram, Kevin Systrom, recognised in an interview, “we had eight people, we were
struggling to keep the site up and we were raising money”;145 and

•

at the time of the acquisition, there were at least ten other photo sharing apps—some of which
were bigger than Instagram—and there were no guarantees that Instagram was going to be a
success.

Instagram has been able to succeed, and create significant consumer benefits, through the
combination of its strengths with complementary strengths that Facebook was able to bring to its
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business following the acquisition.146 Instagram benefitted from all the expertise, knowhow,
engineering resources and advertising infrastructure that Facebook could bring. The acquisition of
Instagram also enabled Facebook to compete more strongly with Google, and be a stronger price
constraint on Google, in the supply of advertising services—at the time of the acquisition, Facebook’s
global share of advertising was approximately 4 percent, and Google had 45 percent.
Instagram’s post-merger success is, in fact, proof that the transaction worked—that it was good
for consumers—rather than evidence of under-enforcement.
*

*

*

The Preliminary Report’s findings that Facebook possesses “substantial market power” in the
“markets” for news referral services, display advertising, and social media services are inaccurate and
inconsistent with the way competition authorities—including the ACCC—evaluate competition law
matters. The market power findings should be re-evaluated in light of those standards.
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Part 5 – Protecting privacy is important for our business, and we support effective privacy regulation

Key Points
5.1. Our business model provides benefits to both consumers and businesses. We generate our
revenue from serving ads, not from selling data. This model enables us to provide our services to
consumers for free, and provides meaningful access to SMBs. Many other businesses follow a
similar model.
5.2. Protecting privacy is important for our business. Our business depends on earning and maintaining
the trust of people to collect, store and use their data in a responsible and transparent manner.
Protecting people’s privacy is central to how we’ve designed our services. We keep people who use
Facebook informed about their privacy, and offer granular, accessible user-centric tools through
which people can control their data.
5.3. We aim to provide our products and services to Australian consumers on terms that are fair and
clear. Like any business operating at scale, aspects of our terms of service are not negotiable on an
individual basis. However, this approach does not mean that people do not have a meaningful level
of control over the information they share on Facebook.
5.4. We provide personalised services without compromising privacy protections. Part of building trust
is helping people better understand our business model. Protecting people's privacy and showing
them relevant ads are not at odds. We don't sell people's data. Rather, we allow advertisers to
reach people interested in their products. The result is that people see more relevant ads and small
businesses can reach people in ways that only big companies previously could, without sacrificing
people's privacy.
5.5. We support effective economy-wide privacy regulations where necessary. We support updates to
Australia’s privacy laws to stay up-to-date with the increased data-driven nature of our economy
and society. However, any such updates should apply to all businesses, not just digital platform
operators. In addition, any changes should only be supported if there is a demonstrated need.
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5.1

Our business model provides benefits to both consumers and businesses

Our mission is to give people the power to build community and bring the world closer together.
In order to put that power in the hands of as many people as possible, we offer our services without
charge. We rely on advertising, rather than charging our users, to generate revenue. 147
User value and data
•

The extent to which people share information, and engage, with other people on Facebook
demonstrates the value of Facebook in people's lives.

•

People do not “pay” for Facebook with their data. The reason we are able to offer Facebook
without charge is because we sell advertisers the opportunity to present their messages to
people – in other words, people pay for our services with their attention and not with their
data.

•

If we made money by simply monetising people’s data, we would seek to maximise the
amount of data we collect and not let people limit their data sharing. Instead, we go to great
lengths to give people control over how they share information on and with Facebook.

•

It is not right to say that people provide data “in exchange” for the services we provide. We do
not collect data as a way of recovering the cost of providing our services or as a form of
remuneration. We recover this cost by charging advertisers to display ads. The collection of
data is simply an essential element to our ability to provide our services.

Our business model is not unique. Traditional broadcast and print media businesses, as well as
many digital platforms and websites, rely principally on delivering ads to users—often on a targeted
basis—in order to generate revenue.
This business model provides benefits to users and businesses alike. We are proud that our
platform has enabled billions of people around the world to stay connected to those they care about
and to express themselves, all for no charge. As explained above, our ad services are affordable for
SMBs and allows them to connect with potential customers that they would otherwise be unable to
reach given the high costs associated with traditional mass-market advertising. This is clearly good for
competition and for users.
Importantly, we do not sell personal data and we don’t tell advertisers who users are.
5.2

Protecting privacy is important for our business

We believe that people should not have to make a choice between meaningful privacy
protection and the products and services they enjoy.
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Unless people trust us to manage their information appropriately, they will not be confident in
actively engaging with our platform and our business model will fail. Contrary to the suggestions made
in the Preliminary Report, it is therefore in our interests to design our platform in a way that gives
people control over their data. Appendix 2 sets out more detail about the privacy controls that we
provide as part of our platform.
We share the ACCC’s concern that people need to have meaningful control of their information,
which is why we have developed the following principles to guide our approach to product design: 148
•

We give you control of your privacy - You should be able to make the privacy choices
that are right for you. We want to make sure you know where your privacy controls are
and how to adjust them. For example, our audience selector tool lets you decide who
you share with for every post. We develop controls based on feedback from around the
world.

•

We help people understand how their data is used – While our Data Policy describes
our practices in detail, we go beyond this to give you even more information. For
example, we include education and tools in people’s day-to-day use of Facebook – like
ad controls in the top right corner of every ad.

•

We design privacy into our products from the outset – We design privacy into Facebook
products with guidance from experts in areas like data protection and privacy law,
security, interface design, engineering, product management, and public policy. Our
privacy team works to build these diverse perspectives into every stage of product
development.

•

We work hard to keep your information secure – We work around the clock to help
protect people’s accounts, and we build security into every Facebook product. Our
security systems run millions of times per second to help catch threats automatically and
remove them before they ever reach you. You can also use our security tools like twofactor authentication to help keep your account even more secure.

•

You own and can delete your information – You own the information you share on
Facebook. This means you decide what you share and who you share it with on
Facebook, and you can change your mind. That’s why we give you tools for deleting
anything you’ve posted. We remove it from your timeline and from our servers. You can
also delete your account whenever you want.

•

Improvement is constant – We’re constantly working to develop new controls and
design them in ways that explain things to people clearly. We invest in research and
work with experts beyond Facebook including designers, developers, privacy
professionals and regulators.
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•

We are accountable - In addition to comprehensive privacy reviews, we put products
through rigorous data security testing. We also meet with regulators, legislators and
privacy experts around the world to get input on our data practices and policies.

The Preliminary Report states that there is an information asymmetry between digital platform
operators and their users, which prevents users from making properly informed choices about their
privacy. We do not agree that this is accurate in relation to Facebook. We strive to provide people with
clear, meaningful and easily accessible information about how we collect and use their data, and we
constantly look for new and better ways to keep people informed about our privacy practices. For
example:
•

We translate our privacy notifications into over 100 languages, to ensure that it remains
accessible to all, irrespective of their main language.

•

We have teams of content strategists who work solely on designing with simple words, layouts,
colours and icons to ensure that the material we present on Facebook is as accessible to as
many people as possible. Our team has taken a conscious design decision to present our Data
Policy as a clickable outline that summarises the content of each section and which takes people
directly to the full text should they wish to know more. This multi-layered layout is aimed at
making our Data Policy more readable compared with a document that people would need to
scroll through from top to bottom to find the information they are interested in.

•

We have actively sought feedback from users and regulators around the world over many years
on the design of our privacy notifications and tools. This includes regular surveys of thousands
of users, and “Design Jams” around the world (from Berlin, Brussels, Dublin, Hong Kong, Paris to
London, and Sao Paolo and Singapore most recently) where designers, privacy experts,
policymakers, regulators, academics and companies come together to explore how to give
people more transparency and control when it comes to privacy consents. All the prototype
designs and outputs from the Design Jams around the world are shared open source, together
with expert advice and toolkits to apply the learnings in other organisations. We also launched
Trust, Transparency and Control Labs (TTC Labs) as a cross-industry effort to create innovative
design solutions that put people in control over their privacy. Built on collaboration, TTC Labs
has grown to include over sixty organisations, including major global businesses, startups, civic
organisations and academic institutions. TTC Labs has helped to produce a wealth of insights
into how to build trust, transparency and control into product experiences, and provides useful
toolkits to help others run their own "Design Jams" to continue driving innovation in this area.
For more information, visit: https://www.ttclabs.net/

We agree with the Preliminary Report that information collection notices should be concise,
transparent, intelligible and easily accessible. However, we do not consider that amendments to the
Privacy Act are necessary to support this objective. APP 5 already imposes binding notification
requirements on regulated entities. We don't agree with the Preliminary Report's characterisation of
this APP as allowing “significant discretion” with respect to whether and how to provide notifications to
users.149 If an entity does not take steps that are objectively reasonable in the circumstances to
adequately notify individuals about its privacy handling in accordance with APP 5 then it risks breaching
the law and facing enforcement action by the OAIC as a consequence. A key strength of APP 5, in its
149
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current form is that it does not force a “one-size-fits-all” approach. Instead, it allows organisations to
communicate with users in the most appropriate way, as long as the method of notification used is
objectively reasonable in each case. This encourages innovation as research continues to uncover
alternative and more effective ways of communicating with people.
The Preliminary Report raises certain concerns in relation to the use of interlinked privacy
policies with information that is presented in layers that people can navigate through to access more
detailed information.150 The Preliminary Report suggests that policies designed in this way may be
confusing for consumers. However, this type of multi-layered approach—supported by ‘just-in-time’
notices presented at the point that people are asked to make a particular decision that may have privacy
implications —is consistent with recommendations from regulators and leading experts around the
world. For example:
•

The OAIC’s guidance on preparing an effective privacy policy recommends taking a layered
approach to the design of privacy notices and refers to a further guideline prepared by the
Centre for Information Policy Leadership, which states that:
“Research on how people learn has shown that for notices to be easy to read and
understand, they must be short, use plain language, and be presented in a common
format. Complete notices tend to be longer and more complex, so it is impossible to
have both sets of requirements in one document. A multilayered notice is made up of a
condensed notice that contains all key factors in a way that is easy to understand and is
actionable, and a complete notice with all the legal requirements. A growing number of
privacy officials and experts agree that multilayered notices meet the transparency
objective. Corporate and government sponsored research shows that multilayered
notices build both trust and compliance.”151

•

The UK Information Commissioner’s Office also endorses a layered approach to the design of
privacy notices, along with the type of privacy dashboards and just-in-time notices that feature
in Facebook’s approach to communicating on privacy matters. On the specific issue of layering
and linking information, the ICO states that:
“A layered approach to delivering privacy information typically consists of providing
people with a short notice containing key information, such as the identity of your
organisation and the way you use the personal data. It may contain links that expand
each section, revealing a second layer, or a single link to more detailed information.
These can, in turn, contain links to further material that explains specific issues, such as
the circumstances in which personal data may be disclosed to the police.”152

•
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break up relevant information into manageable chunks that are displayed to consumers in
appropriate context:
“While it may be essential to be transparent about many aspects of a system’s data
practices, showing everything at once in a single notice is rarely effective. Instead, all
but the most simple notices should consist of multiple layers. Multilayered notices
constitute a set of complementary privacy notices that are tailored to the respective
audience and the prevalent contexts in which they are presented. The granularity of
information provided in a specific notice layer must be appropriate for the respective
context.”153
Of course, we have an ongoing relationship with people using our products and sharing and
processing of information will take place throughout the course of that relationship. That is why the
upfront privacy notifications we provide are supported by a wide range of tools that provide people with
clear and specific information about what data we have about them and how they can control the way
that data is managed and used on an ongoing basis. These controls are all accessible via a centralised
control centre, which can be easily accessed from any page on Facebook. We also periodically conduct
Privacy Checkups, whereby people are reminded of key privacy-related settings and prompted them to
evaluate where to maintain or update their selections.154 We have also recently introduced additional
privacy-related tips that, amongst other things, aim to educate people about how to control who can
see the information on their profiles, and how to choose audiences for their posts.
The level of ongoing controls we provide reflect our philosophy that people should not be
forced to make choices about their privacy on a “once and done” basis. Rather, they should be able to
adjust their choices over time on a dynamic basis, evolving with their requirements and level of
engagement on Facebook. This contrasts with the Preliminary Report’s suggestion that we seek to take
advantage of various factors—including information asymmetries, unequal bargaining power, and
alleged difficulties users face in assessing the future implications of sharing their data—in order to
prevent people from making informed choices about their privacy. If someone wishes to take a different
decision about whether and how to share a piece of content, they can revisit their settings and controls
on Facebook at any time.
Privacy and the responsible use of data on social media platforms is a key topic of public
discourse in Australia and around the world. Facebook is of course central to that discussion, particularly
as a result of some third party apps misusing information that originated on Facebook. We have taken a
number of steps to strengthen our level of compliance in this regard, including by making our privacy
settings easier to find, improving our tools for accessing and deleting information, and publishing our
privacy principles so people know how we approach privacy and can hold us accountable. In April
2018—specifically to address the Cambridge Analytica matter—we launched a program to investigate
apps that had access to large amounts of information before we changed our platform policy back in
2014 to significantly reduce the amount of data that third party apps can access on Facebook. As a
result, we have to date suspended more than 400 apps that were not meeting our standards of
compliance. We have also turned off the app’s access to their information if someone hasn’t used an
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app within the last three months, restricted Facebook Login data and introduced a Data Abuse Bug
Bounty program to reward people who report misuse of data by app developers, amongst other
measures. 155
Taking into account the various notifications and privacy controls that we provide, and the
crucial role that data plays in enabling us to deliver our services, we consider that all information sharing
that takes place on Facebook is properly informed, voluntary, and necessary. In these circumstances, we
do not consider that prescriptively requiring express consents in all circumstances—as suggested in the
Preliminary Report156—is justified. This is not only an issue for digital platforms. Limiting consent options
could have a detrimental impact on consumers in many other contexts. For example, in the context of
the Spam Act, the ability to infer consents from existing business relationships provides an important
basis for facilitating sharing of information that is likely to be of benefit to consumers.
The GDPR, which is used as a reference point throughout the Preliminary Report, also expressly
recognises that there may be other bases beyond express consent for carrying out targeted marketing
activities.157
In addition, there appears to be an inherent contradiction in the Preliminary Report with respect
to privacy consents. On the one hand, the Preliminary Report argues that all consents must be
separately contained and unbundled, but on the other it argues that consumers should not be asked to
provide an impractical number of consents for every type of personal information collected.158 This
implicitly acknowledges that there must be some appropriate middle ground where consents can be
grouped or default settings used in order to deliver a satisfactory user experience. Such an
acknowledgment would be consistent with research in the area on the issue of privacy or notice fatigue.
This body of research suggests that where companies are forced to provide too many notices and / or
collect too many consents then consumers will begin to feel overwhelmed and tune out:
“While short privacy notices can be more effective, there is a risk of overwhelming users with too
many or repetitive privacy notices. This can result in habituation – users click notices away
without considering them. After a few repetitions, the content of a warning literally does not
register anymore in the user’s brain.”159
We consider that we have struck an appropriate balance between obtaining clear and fullyinformed consents and the need to not overwhelm people with too many notices, though we are, of
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course, continually reviewing and assessing our privacy processes and procedures in order to identify
areas for improvement.
The Preliminary Report proposes as an area for further analysis and investigation that there
should be an explicit obligation to delete a person’s data after a set period of time once they cease to
use a particular digital platform.160 We agree that people should have the right to delete their personal
information. That is why we already allow people on Facebook to delete any information they have
posted and to close their account and delete all of their data at any time. We also agree that
organisations should not retain data longer than needed for allowable purposes. That is one reason why
we already restrict applications from accessing data about an individual on Facebook if they have not
used the application in the previous three months. However, we do not agree that there should be an
obligation to automatically delete data without any specific direction to do so. The implementation of
any such obligation would be complex and likely to result in unintended consequences. For example, if a
person does not log into their Facebook account for a substantial period, should that be treated as a
decision to stop using our services so that we need to delete their data? It is easy to imagine that a
person returning to Facebook after some time away may be upset to find that their data—including
photographs and other content that may contain treasured memories—has simply been deleted. If that
is not the intention, and a person should only be treated as having decided to stop using Facebook if
they close their user account, then according to our existing protocols their data would be permanently
deleted within a maximum timeframe of 90 days. In this case, any further positive duty to delete the
relevant person’s data would be redundant.
5.3

We provide our products and services to Australian consumers on terms that are transparent,
fair and written in user-friendly language

Like most online businesses, our service terms are set out in a standard form clickwrap
agreement. For any business operating at scale, like ours, there is simply no other practical way to
engage with users. Multitudes of other online businesses—including banks, retailers and traditional
media companies—are in exactly the same position and follow similar practices as we do. Accordingly,
contracting with people in this way cannot of itself indicate that there is an unacceptable imbalance in
bargaining power.
In particular, this contracting approach does not mean that people do not have a meaningful
level control over the information they share on Facebook. As set out above and in Appendix 2, we
provide an array of tools through which people retain ongoing control over their information on
Facebook. This reflects that we do not seek to use any apparent imbalance in bargaining power in order
to dictate the choices that people make about their privacy on Facebook—quite the opposite, we have
designed our platform to ensure that people retain the power to decide how their information may be
used on the platform.
In addition, people can cancel their agreement with us, and leave the Facebook platform, at any
time using the simple “Delete My Account” feature that we provide.
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5.4

We provide personalised services without compromising privacy protections

Personalisation is an inherent aspect of the Facebook experience, and is a key reason why
people sign up for Facebook. People use Facebook to connect with the people, content, experiences,
businesses and communities that matter to them most. Unlike a magazine you buy, a store you visit, or
a website or app that shows the same things to everyone, each person is able to customise their
experience of Facebook to match their friendship circles and interests. Each time a person visits
Facebook, they are presented with content that they are likely to find interesting and relevant, based on
their own choices and actions – in effect, each individual is in control of what content they will see.
Given the important role that data plays in enabling the personalisation of our services, it is
unclear why the Preliminary Report concludes that “digital platforms routinely collect information of
Australians that is not necessary to provide the service”161 without providing any examples of such
information. Apart from using data to provide personalised services, we also use the data we collect for
other important purposes, such as to improve the security of our services by enabling us to detect fraud
or fake user accounts. Adding further constraints our ability to collect and use this information—
including by imposing more prescriptive consent requirements—would have negative consequences for
everyone on Facebook.
The negative impact of further constraining our ability to collect and use data to provide our
services would not be counterbalanced by any positive improvement from a privacy perspective. This is
because our operating model is not underpinned by any privacy trade off. We work to be as transparent
as possible about the targeted advertising that people see on our services. Through our Ad Preferences
tool, we allow people to control how certain types of data may be used to deliver targeted advertising
on Facebook. For example, people can choose to exclude certain profile data (e.g. relationship status,
employer, education) or certain activity data (e.g. data about social actions on Facebook, such as liking a
page that is running a particular advertisement) from use for targeted advertising. They can also choose
to hide particular advertisements or advertisements from particular advertisers. This goes above and
beyond what is possible on other ad-supported services.
Businesses that want to advertise on Facebook identify their intended audience using
demographic and interest categories, which are anonymised and aggregated, via the publicly-available
Ad Create tool.162 Our advertising systems then prioritise advertisements from the advertiser to users
that match the audience description. In this way, we are able to show people relevant and useful
advertisements on Facebook—and help advertisers reach their desired audience—while respecting the
privacy of our users. In addition, we place limits on the minimum size of each demographic segment that
we deliver ads to. Our standard segments will have a minimum of 1,000 users. Given the privacyprotective design of our services, applying restrictions on targeted advertising on the Facebook platform
would not generate any additional privacy benefits but would make our services less relevant and useful
for consumers.
Notably the Preliminary Report refers to the GDPR as a basis to support its proposals regarding
mandatory express consents. If Australia is to be guided by the GDPR, then it should take a more holistic
view of that legislation without focusing on only some narrow aspects. In this regard, it is important to
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note that the GDPR does not require consent for every instance of data collection and use. Rather,
consent is only one of several legal bases for processing data, all of which are deemed to be of an
equivalent status. This reflects the long-standing acknowledgement built into the GDPR (and the 1995
Data Protection Directive before that) that consent is not necessarily the most appropriate basis in many
contexts. Others include contractual necessity and the legitimate interests of the data controller.163 An
approach that focuses only on consent and does not include these other bases will be overlyprescriptive and risk undermining rather than strengthening privacy protections for consumers due to
notice fatigue. In this regard, the Australian and New Zealand Productivity Commissions have
recognised that overly prescriptive regulation may be counterproductive:
"Such regulation imposes costs on firms, consumers and governments, and these costs may
outweigh the harms they might reduce. For example, Castro and McQuinn (2014) found that the
costs of the European Union’s requirements for ‘click here to accept cookies’ popups substantially
outweigh any benefits. Moreover, complying with complex technical and legal requirements can
create barriers for smaller firms and new entrants, further entrenching the dominance of large
players."164
There are number of other approaches to engage and empower Individuals beyond default
consent.165
5.5

We support effective economy-wide privacy regulations

We recognise the need for, and support, strong privacy regulations. We are committed to
making sure that our services comply with all applicable regulations, and as noted above we have strong
business incentives to build appropriate privacy safeguards into everything we do.
In our view, the current principles-based approach to privacy in Australia is appropriate and
provides flexibility to deal with evolving technologies and community expectations. Within this
framework, we support updates to privacy laws, provided there is a demonstrated need.
The Preliminary Report proposes the introduction of a specific privacy code of practice that
would impose additional compliance obligations on digital platform operators. We do not consider that
such a new privacy code is required and, in particular, we don’t agree that any new code should only
apply to digital platforms. A code specifically targeted at digital platforms would overlook the finding in
the Preliminary Report that the privacy practices of traditional media companies give rise to a number of
the same issues that are alleged to arise in relation to digital platform operators, such as failing to
provide clear information to consumers about data sharing practices.166 In addition, evidence from the
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OAIC suggests that there are a number of other industry sectors exhibiting more troubling privacy
compliance practices:
•

In the OAIC’s Annual Report for 2017-2018, the industry that attracted the most privacy
complaints was finance (including superannuation) with a total of 398 complaints. The next
most common industries for privacy complaints were health service providers, the Australian
government, the telecommunications industry, credit reporting bodies, and the retail industry.
The online services industry was only seventh in this list, with 142 complaints.167

•

In the OAIC’s most recent quarterly report (for the quarter to 31 December 2018) on the
recently introduced data breach notification regime, the top 5 industry sectors issuing data
breach notices were health service providers, finance (including superannuation), legal,
accounting & management services, education and mining and manufacture. In none of the
quarterly reports available to date did online services feature in the top 5 industry sectors for
reported data breaches.168

It is clear from the range of statistics available on both complaints and data breaches that
consumer concerns about privacy and issues with storage and disclosure of personal information are
issues for a wide range of organisations and not only digital platforms. At the same time, the Preliminary
Report acknowledges that a code of practice for digital platform operators may be redundant in many
cases given that “digital platforms may already meet the obligations of the proposed Privacy Code
within their current data collection practices.”169 While we are not opposed to additional regulation
where warranted, we do not consider that selectively targeting digital platforms with differential
regulation is justified and such an approach will be unlikely to best serve the interests of consumers.
We would of course be pleased to engage with the OAIC and government on any further
suggestions they may have as to how existing privacy laws in Australia may be enhanced. We are
generally supportive of a third party certification scheme as proposed by the Preliminary Report,
including the use of a recognised privacy seal or mark, but we think the best version of such a scheme
would be voluntary. If the key purpose of such a scheme is to enable an organisation to publicly
demonstrate its privacy credentials, then the right to display the relevant seal or mark should be enough
incentive to participate. As noted in the Preliminary Report, the seal or mark would “provide APP
entities with a point of competitive difference when seeking to attract more privacy-conscious
consumers and thereby promote competition in relation to the privacy dimension of their services.”170
However, if there is not sufficient consumer demand to drive voluntary compliance, then that would
suggest that consumers do not see significant value in the scheme and, in those circumstances, requiring
mandatory participation could not be justified.

167

OAIC, Annual Report 2017-18, page 54.

168

OAIC, Notifiable Data Breaches Quarterly Statistics Report: 1 October – 31 December 2018 (7 February 2019), page 13, table
2A.

169

Preliminary Report, page 234.

170

Preliminary Report, page 228.

58

Appendix 1 – Marketing objectives
Facebook:

Google:
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Appendix 2 – Privacy controls
As discussed in the body of our response, we disagree with the conclusion in the Preliminary
Report that the way we present information about our privacy practices is confusing and contributes to
an information asymmetry between us and our users.
The Preliminary Report does not take into account the many ways in which we communicate
with people about privacy matters, and the various controls we provide to ensure that people are
properly informed and retained control over their privacy on Facebook at all times. This Appendix seeks
to provide a more complete picture of the privacy controls we provide. We also seek to correct some
factual inaccuracies in the Preliminary Report, though have not attempted to provide an exhaustive
rebuttal of all the inconsistencies and misleading or unsubstantiated information in the Preliminary
Report.
Privacy notifications
We agree with the observation in the Preliminary Report that consumers have differing
preferences regarding how their data may be used and disclosed, as well as varying levels of awareness
about how they can control their data.171 We also agree with the statement in the Preliminary Report
that “All consumers will be better off when they are sufficiently informed and have sufficient control
over their user data such that they can make informed choices that align with their privacy and data
collection preferences.”172 That is why we have designed our privacy notices and other information in a
way that enables each individual user to easily access the information that matters to them, and to
quickly apply privacy settings that reflect their own personal preferences.
We are always working to strive the right balance between transparency and intelligibility and
recognise it isn’t a straightforward task. It is not in our interests to confuse people, as that will only
deter them from using our services. We believe our Data Policy is fair and balanced and don’t think that
providing a greater level of granularity would necessarily be desirable, as it would only make things
more complex and difficult for people to follow. However, we are always open to collaborating with
regulators and discussing best practices.
While the Preliminary Report suggests that digital platform operators ask consumers to agree to
terms and conditions which may include rights to collect, use and disclose data without being asked to
review any relevant terms or privacy policies, that is not the case for Facebook.173 As part of the account
sign-up process, we provide everyone with an opportunity to review our Data Policy and Terms of
Service. In addition, once they have registered an account, we invite each new user to run through a
step-by-step Privacy Tour that guides them through a range of features that enable them to retain
control over their information on Facebook. From the very beginning of their relationship with Facebook
we provide our users with information about how they can control their privacy on Facebook. On this
basis, we do not agree with the assertion in the Preliminary Report that “new users are not required to
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review their default data and privacy controls and as such do not necessarily make any choices about
the collection, use and disclosure of their user data.”174
The body of our response explains the efforts we have taken to design our privacy notifications
in a way that is most accessible to the people who use Facebook, including through the use of a ‘nested
layout’ for our Data Policy, contextual information on privacy issues throughout the Facebook platform,
and ‘just in time’ privacy notices and consents. However, the Preliminary Report makes a number of
criticisms about our Data Policy, which would in fact lead to more convoluted and confusing policies if
heeded. For example:
•

In an effort to demonstrate that ambiguities exist in the privacy policies used by some platform
operators, the Preliminary Report suggests that any use of the word “may” is necessary
ambiguous as, by its nature, the word is permissive rather than prescriptive.175 We do not agree
that there is anything inherently ambiguous or confusing about the word “may” and it is a
common part of everyday language. Using more prescriptive language, as the Preliminary Report
appears to recommend, would be impractical and would likely result in unintended
consequences. For example, if the privacy policy for a particular digital platform stated that the
operator “will” rather than “may” use a particular type of user data for marketing purposes, then
the consequence would perversely be to require the platform operator to use that information
for marketing even if in practice there is no need for it to do so. The more flexible term “may”
reflects that the precise way in which a platform operators uses or discloses its user data may
vary depending on the circumstances, provided that it remains within the boundaries of what is
described in its privacy policy.

•

The Preliminary Report also suggests that privacy policies should provide a “definitive list of third
parties who may receive or provide user data” and that without this “there is no way for a
consumer reading a digital platform’s terms of use or privacy policy to know what types of
entities, on what terms and for what purposes, may access their user data”.176 With respect, we
think this is an impractical suggestion. It is widespread practice for privacy policies across all
industry sectors to describe relevant third parties by category, with an explanation of the
purposes for which data may be shared with entities in each category. This is the approach that
we have taken in our Data Policy, which sets out in very clear terms the different types of third
parties with whom we share user data and the purposes of that sharing. For example, the first
two categories listed in the relevant section of our Data Policy are as follows:
Partners who use our analytics services.
We provide aggregated statistics and insights that help people and businesses understand
how people are engaging with their posts, listings, Pages, videos and other content on and
off the Facebook Products. For example, Page admins and Instagram business profiles
receive information about the number of people or accounts who viewed, reacted to or
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commented on their posts, as well as aggregate demographic and other information that
helps them understand interactions with their Page or account.
Advertisers.
We provide advertisers with reports about the kinds of people seeing their ads and how
their ads are performing, but we don't share information that personally identifies you
(information such as your name or email address that by itself can be used to contact you
or identifies who you are) unless you give us permission. For example, we provide general
demographic and interest information to advertisers (for example, that an ad was seen by
a woman between the ages of 25 and 34 who lives in Madrid and likes software
engineering) to help them better understand their audience. We also confirm which
Facebook ads led you to make a purchase or take an action with an advertiser.
This provides a clear overview of the nature of this sharing activity in sufficient detail for users to
make any judgements they wish to make about these practices. We do not agree that users
cannot properly understand these arrangements without a comprehensive list of every business
that uses Facebook’s analytics services or that advertises on Facebook.
•

The Preliminary Report criticises the fact that different digital platforms use different terminology
and definitions to explain core concepts such as the meaning of “personal information”.177 We
cannot control what other platform operators do. However, we deliberately use generic
terminology that we think is readily understood by users in the context of our services when
describing our information management practices. Given we avoid the use of technical defined
terms, we do not think that this is a criticism that should be levelled at Facebook.

Apart from these general criticisms, the Preliminary Report suggests that our Data Policy
“camouflages” the fact that we may use data about users to deliver targeted advertising.178 That is not
correct. Our Data Policy clearly explains that we may use this data for this purpose, and directs users to
the tools we make available to enable them to control their ad settings:
Ads and other sponsored content: We use the information we have about you – including
information about your interests, actions and connections – to select and personalize ads, offers
and other sponsored content that we show you. Learn more about how we select and personalize
ads, and your choices over the data we use to select ads and other sponsored content for you in
the Facebook Settings and Instagram Settings.
The Preliminary Report also criticises the information we provide in our Data Policy about
information we receive through certain third party partners. However, these criticisms appear based on
a misunderstanding of the nature of those arrangements. In particular, the Preliminary Report refers to
the section of our Data Policy under the title “Information from partners” and states that:
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This additional page states that Facebook’s data providers in Australia include Acxiom, Experian,
Greater Data, and Quantium, though there is no additional information on how and with whom
those data providers can further share user data.179
The implication from this description is that Facebook shared user data with the named third
parties. However, that is not correct. Facebook did not in fact share user data with these third parties.
Rather, Facebook received data from these entities (i.e. Facebook was a recipient rather than provider of
data in this context) to assist with defining targeting segments for the advertising and other services we
provide on the Facebook platform. As we explain on our website, after we last updated our Data Policy in
April 2018, we terminated this program. We no longer work with third-party data providers to offer their
targeting segments directly on Facebook.
Data we collect from other websites and apps
Many websites and apps use Facebook services to make their content and ads more engaging and
relevant. When people visit apps or websites that feature our technologies—such as the Facebook Like or
Comment button—our servers automatically log:
•

standard browser or app records of the fact that a particular device or user visited the website or
app (this connection to Facebook’s servers occurs automatically when a person visits a website
or app that contains our technologies, such as a Like button, and is an inherent function of
internet design); and

•

any additional information the publisher of the app or website chooses to share with Facebook
about the person’s activities on that site (such as the fact that a purchase was made on the site).

This is a standard feature of the internet, and most websites and apps share this same information
with multiple different third-parties whenever people visit their website or app. This information is not
collected through an API. If a person visiting a website featuring Facebook’s tools is not a registered
Facebook user, we do not have information identifying that individual, and we do not create a profiles for
that individual.
Many companies offer these types of services and, like Facebook, they also get information from
the apps and sites that use them. For example, Twitter, Pinterest and LinkedIn all have similar Like and
Share buttons to help people share things on their services and Amazon, Google and Twitter all offer login
features. In addition, News Corp uses cookies and tracking technologies to deliver their services and
display relevant content, products, services and advertising to people.
There are three main ways in which we use information we get from other websites and apps:
•

providing our services to these sites or apps—for example, we use this information to provide a
range of analytics services to give websites and apps data about how they are used;

•

improving safety and security on Facebook—for example, data about the sites a particular
browser has visited can help us identify bad actors. If someone tries to log into an account using
an IP address from a different country, we might ask some questions to verify it’s the right person.
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Or if a browser has visited hundreds of sites in the last five minutes, that’s a sign the device might
be a bot. We’ll ask them to prove they’re a real person by completing additional security checks;
and
•

enhancing our own products and services—for example, the information we receive also helps us
improve the content and ads we show on Facebook. So if a person visits a lot of sports sites that
use our services, they might see sports-related stories higher up in their News Feed. If they have
looked at travel sites, we can show them ads for hotels and rental cars.

We are upfront about these activities. Our Data Policy clearly explains that we collect this type of
information in the following terms:
Advertisers, app developers and publishers can send us information through Facebook Business
Tools that they use, including our social plugins (such as the Like button), Facebook Login, our APIs
and SDKs, or the Facebook pixel. These partners provide information about your activities off
Facebook – including information about your device, websites you visit, purchases you make, the
ads you see and how you use their services – whether or not you have a Facebook account or are
logged in to Facebook. For example, a game developer could use our API to tell us what games
you play, or a business could tell us about a purchase you made in its shop. We also receive
information about your online and offline actions and purchases from third-party data providers
who have the rights to provide us with your information.
We also require operators of websites and apps that use our tools to tell people they’re collecting
and sharing information with us, and to get permission to do so. In addition, our Ad Preferences tool
shows people advertisers whose ads they might be seeing because they visited their sites or apps. People
can remove any of these advertisers to stop seeing their ads. In fact, people can opt out of these types of
ads entirely so they never see ads on Facebook based on information we have received from other
websites and apps. Finally, if people don’t want us to use their Facebook interests to show them ads on
other websites and apps, there’s a control for that too.
The Preliminary Report refers to information collected through Onavo VPN services.180 However,
it is worth noting that we have announced that we will end the Onavo program and have already stopped
collecting data for market research purposes on Onavo. While we have always been clear when people
download Onavo about the information that is collected and how it is used, we recognise that offering
reward-based research programs is a better path forward and we’ll continue to build and invest in this
area. People who have Onavo downloaded on their phone will still be able to use the VPN functionality
on the app for the coming weeks. Going forward, data collected will only be used to operate the VPN and
provide the app.
Meaningful privacy controls
We provide a range of tools to enable people on Facebook to easily identify what information
they have shared on Facebook and update their privacy preferences in real time and on both desktop and
mobile. For example, when a new user makes a post on Facebook, they are asked to choose the audience
that will be able to access that post, and the default setting is that the post only be accessible to the user’s

180

Preliminary Report, pages 52 to 54.

65

Facebook friends. They can also easily view all of their Facebook information at any time through the
“Access Your Information” tool.
The ongoing privacy controls we provide are not limited to user-to-user controls as implied in the
Preliminary Report. For example, our “Ad Preferences” tool gives users highly specific and nuanced control
over how information is used to deliver targeted advertising to them, including by allowing them to
prevent certain types of data from being used for targeting. The Ad Preferences tool allows people to
switch off advertising on Facebook based on specific interests determined from their activity on Facebook
or based on data we receive from our partners about activity outside Facebook. The Ad Preferences tool
also enables users to understand why they are seeing ads from each specific advertiser, change their
preferences to get ads they are interested in, and block advertisers if they do not wish to see any more
ads from them. This does not mean that these people will not see advertising on Facebook, it just means
that the advertising they see will not be targeted using these particular data signals.
The Ad Preferences tool also enables users to understand why they are seeing ads from each
specific advertiser, change their preferences to get ads they are interested in, and block advertisers if they
do not wish to see any more ads from them. This illustrates the way that we are seeking to provide people
with very specific and granular controls about what they see, and how they wish to interact with
Facebook. Contrary to the suggestions in the Preliminary Report, we do not seek to rely upon bundled
consents to draw people into any advertising activities against their wishes.
We strongly refute the suggestion that we use behavioural biases to design interfaces or offer
choices to induce users to choose reduced privacy protective settings. In this regard, we note that the
decision by the Italian Competition Authority on WhatsApp that is mentioned in the Preliminary Report is
currently under appeal. Our current default privacy settings are designed to protect against unintended
sharing. For example, when a person posts something new on their Facebook wall, the default is for this
information to be shared only with their Facebook friends and not the public at large. Users are prompted
to review and update their audience setting for each new post, so that they can make sure their privacy
choices are appropriate each time.
In 2018, we introduced a new privacy control center (Control Centre) that lays out all of
Facebook’s core privacy settings in a single place. Through the Control Centre users can access and change
their ad preferences, security and login details, and other privacy settings in one convenient dashboard.
Users can access the Control Centre in two clicks (easy to navigate) from any Facebook desktop page by
clicking the question mark in the top right, and then selecting “Privacy Shortcuts.”
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Mobile users can access the Control Centre in two clicks by opening “Settings & Privacy” and then
selecting “Privacy Shortcuts.”

Both the desktop and mobile versions of the Control Centre are organised in an intuitive fashion
and use bold headings, clear language, and a streamlined interface. This allows users to find, at a glance
the controls they can use to control how their data is used; review and / or manage their privacy settings;
make their accounts more secure; manage their ad preferences; and view or download their Facebook
information at any time, in addition to learning about Facebook practices and policies.
Users also have the ability to control how their data is used and who sees their Facebook
information via audience settings for posts, profiles, apps, and websites via the “Privacy Checkup” feature.
Users access this feature in two clicks from any Facebook desktop page by clicking the question mark in
the top right, and then selecting “Privacy Checkup.”
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The Audience Selector tool can be used to manage who can see one’s posts. People can easily
choose, as they post, who will see their posts. People can share with everyone, just friends or a customised
audience. A customised audience enables people to selectively share with or exclude specific people.

We also make it easy for users to leave Facebook – and to take their content with them – if they
choose. Users can request the permanent deletion of their entire account at any time (in which case we
immediately take their information off the platform and permanently delete all copies from our backup
servers within 90 days). Our “Download Your Information” tool enables people to withdraw their data
from our service and take it elsewhere (see the screenshot below) and our “Activity Log” tool allows users
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to delete information about activities they have taken on Facebook (such as by “unliking” specific posts
or removing comments). They can download all of it at once, or can select only the types of information
and date ranges they want to download. Users can choose to receive your information in an HTML format
that is easy to view, or a JSON format, which could allow another service to more easily import it.

We are always looking for ways to further empower users. For example, in 2018 as part of our
“Global Privacy Experience” we asked every user on Facebook to review their privacy settings and make
choices about the ads they see and more.181 This gave each user a deliberate prompt to check and confirm
that they were happy with the way their information was being collected and used on Facebook –
interrupting the user experience and directing users to privacy controls. This reflects our philosophy that
users should not be forced to make choices about their privacy on a “once and done” basis – rather they
should be able to be adjusted over time on a dynamic basis as the user’s relationship with Facebook and
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their Facebook connections develops. We have set out some images below to show how the Global
Privacy Experience updates were presented to users:

In addition to the notices shown in the images above, Facebook provided users with notifications
about reviewing the updated Terms and Data Policy via email (where available) and free SMS. The GPE
roll-out operated on the principle of Facebook making disclosures about privacy practices that are clear
and comprehensive and that adopt a user-friendly, modular approach that is the most accessible to users.
Facebook updated its Terms and Data Policy in a way that made the language of each clearer without
asking for new rights to collect, use, or share data.
We have also deployed industry-leading user education modules, which help to ensure that users
understand how their personal information is being processed. The “Privacy Basics” education tool
provides a clear, user-friendly explanation of all aspects of privacy on Facebook. This includes topics of
frequent concern, education about the tools, as well as general online privacy and safety tips, and highly
visible links to our Data Policy. The Privacy Basics tool is easily accessible from both desktop and mobile
versions of Facebook.
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The tools and information sources described above augment an existing suite of industry leading
tools that we use to inform and educate users about our data processing activities, and explain to users
how they can control them. These tools include:
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•

A list of the most frequently asked questions about privacy (i.e., “Top Topics”):

•

Specific and complete information on the privacy settings offered by Facebook, and tools giving
users a high degree of control over how their data is processed (e.g., “You’re in charge”):

•

A publicly available Help Centre, with built-in search functionality, which provides detailed
information on how Facebook works, and the controls available to users:
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Moreover, we routinely educate users on how to use these controls to protect their information
on Facebook. To do this, we periodically send users tips, which are personalised in-product educational
messages that we display to people around the world to help empower them to use Facebook in a way
that works for them. Tips cover a wide range of topics from showing users how they can keep their
accounts secure and protect their information on Facebook to showing them new ways to interact with
friends on Facebook. These tips appear at the top of a user’s News Feed and / or in the middle of her
News Feed across various platforms and devices.
Our aim is to make these educational tips the most helpful and relevant they can be for each
person, so people will only see tips that are most useful for them, when they need it. Tips are localised in
the user’s language and personalised, based on factors such as how familiar the user is with Facebook,
whether the user has already indicated an interest in learning how to do something on Facebook, or if the
user has just used certain features. Each individual tip could be shown ranging from once to a maximum
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of three times a year. For example, we delivered a tip educating people on Facebook’s Community
Standards two times in the past year, as shown below:

We also periodically conduct Privacy Checkups, whereby users are reminded of key privacyrelated settings and prompts them to evaluate where to maintain or update their selections. In 2019 we
have introduced additional privacy-related tips that, amongst other things, will aim to educate users about
the Access Your Information Tool, how to control who can see the information on their profiles, and how
to choose audiences for users’ posts.
We have also introduced a range of other tools and features that assist users to control exactly what they
want to share and with whom, such as:
•

Public Posting Reminder – We introduced a new practice of displaying a brief notice to users
before they post material publicly in order to make sure they intend to share that material with a
public audience rather than, for example, only their friends;

•

Simplified Audience Selectors – We simplified the audience selector setting on the Facebook app
for iOS and the Facebook website, and moved that setting to the top of the relevant windows, so
that people could more easily control the audience for their posts;

•

Anonymous Login and New Controls for Facebook Login – We introduced a new way for users to
log into apps without sharing any personal information from Facebook, which gave users the
option to pick and choose what information apps get; and

•

Redesigned App Control Panel – We introduced a new dashboard where people may see a list of
apps they use, manage specific permissions, or remove apps entirely.
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We’ll also soon introduce Clear History, a tool where you’ll be able to see the information we
receive from the websites and services who use our business tools and disassociate it from your
account.
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