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Glossary
Access
determination

Written determinations made by the ACCC relating to access to a declared
service after conducting a public inquiry, specifying any or all of the terms
and conditions for compliance with any or all of the standard access
obligations.

access seeker

Telecommunications companies that seek access to the declared service
(that is, the right to use the declared service).

access provider

Telecommunications companies that provide access to a declared service.

ADSL

Asymmetric Digital Subscriber Line. A technology for transmitting digital
information at high data rates on existing copper phone lines. It is called
asymmetric because the download and upload speeds are not symmetrical
(that is, download is faster than upload).

AGVC

Aggregating Virtual Circuit (AGVC) is technically only used to support
customers on older Asynchronous Transfer Mode (ATM) protocol
DSLAMs. Customers on newer Ethernet protocol DSLAMs require an
Ethernet AGVC equivalent – a Virtual Local Area Network (VLAN).

Band

The geographic classification of exchange service areas (ESAs)
Band 1 means the following ESAs located in central business districts:
(a) NSW (City South, Dalley, Haymarket, Pitt, Kent);

Band 1

(b) QLD (Charlotte, Edison, Roma Street, Spring Hill); (c) South Australia
(Flinders, Waymouth);
(d) Victoria (Batman, Exhibition, Lonsdale); and
(e) WA (Bulwer, Pier, Wellington)

Band 2

An ESA with more than 108.4 services in operation in a square kilometre
area at the time this determination is made, which is not a Band 1 ESA

Band 3

An ESA with 6.56 or more, but less than 108.4, services in operation in a
square kilometre area at the time this determination is made

Band 4

An ESA with 6.55 or less services in operation in a square kilometre area
at the time this determination is made.

Building Block
Model Record
Keeping Rule

The Building Block Model Record Keeping Rule (BBM RKR) requests
information on forecast and actual data from Telstra relating to operating
expenditure, capital expenditure, depreciation and demand that is required
to effectively implement the Fixed Line Services Model (FLSM). The FLSM
is used as part of the ACCC's building block model-approach to determine
prices for the declared fixed line services and wholesale ADSL.
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Capital expenditure refers to the amount spent by Telstra to acquire or
upgrade any asset or part of an asset included in the FLSM Asset Classes.
capital
expenditure

Capital expenditure forecasts are an input into calculating prices for the
declared fixed line services. Forecast annual capital expenditure is rolled
into the RAB each year and forms a component of the revenue
requirement through the return on and of capital.

cost allocation
factors

Each service’s share of the aggregate revenue requirement is calculated
by applying cost allocation factors to the total operating, capital and tax
costs associated with each of the asset classes in the FLSM. The cost
allocation factors represent the share of costs incurred in supplying a
particular service.

Customer
Access Network

The Customer Access Network (CAN) is the portion of Telstra’s fixed
network of copper wires and related infrastructure that connects each
telephone end-user to the network switch at their local exchange. The CAN
is used to supply customers with a range of fixed line services, including
the declared fixed line services.

Comparison
Statement

The Comparison Statement refers to the document Telstra submitted
under the BBM RKR that compares forecasts of the previous regulatory
period with actual figures for that period.

Core network

The Core network comprises Telstra’s exchanges and the infrastructure
interconnecting them used for the purpose of transmitting calls and data.

declaration
inquiry

The process by which the ACCC holds a public inquiry to determine
whether a service should be declared.

declared service

A service that the ACCC regulates under Part XIC of the CCA. Once
declared, a service provider must supply the service to other parties in
accordance with the standard access obligations.

Definitive
Agreements

Agreements made between Telstra and NBN Co as revised in December
2014 in relation to the migration of customers from Telstra’s fixed line
network to the NBN and for NBN Co to lease and acquire certain
infrastructure from Telstra.

DSLAM

Digital Subscriber Line Access Multiplexer. A device which makes use of
the copper access lines to provide high data rate services, enabling
broadband services to be provided over copper lines. It is located in a
telephone exchange that links many customer DSL connections (copper
wires) to a core IP network via a backhaul system.

DTCS

Domestic Transmission Capacity Service. The regulated transmission
service.

end-user

Retail consumers of telecommunication services.

exchange

Place where various numbers and types of communication lines are
switched so as to establish a connection between two telephones. The
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exchange also houses DSLAMs, allowing end-users to connect to the
internet.
Exchange
Service Area

An exchange service area is a geographic area generally serviced by a
single Exchange

Explanatory
Statement

The Explanatory Statement refers to the document Telstra submitted under
the BBM RKR that describes the methodology for the forecast estimates,
assumptions used, cost drivers and any other observations from Telstra.

FAD

Final Access Determination. The FAD is made by the ACCC and sets the
terms and conditions (including prices) relating to access to a declared
service.

FOAS

Fixed Originating Access Service. Enables a telephone call to be
connected from the caller to a point of interconnection with another
network. The new name of the previously declared PSTN OA service.

Forecast period

The forecast period corresponds to the five year period, from 2014–15 to
2018–19, to which the BBM RKR information request applied and for which
Telstra has generated forecasts of the NBN rollout, demand and
expenditures in its forecast model.

FTAS

Fixed Terminating Access Service. Enables a telephone call to be carried
from the point of interconnection to the party being called on another
network. The new name for the previously declared PSTN TA service.

fixed line
services

Telecommunications services provided over fixed networks, such as
Telstra’s copper network and HFC networks. The ‘declared fixed line
services’ are the seven fixed line services – the ULLS, LSS, WLR, LCS,
FOAS, FTAS and wholesale ADSL.

fixed principles
provision

A FAD may contain a fixed principles provision, which allows a provision in
an FAD to have an expiry date after the expiry date of the FAD. Such a
provision would allow the ACCC to ‘lock-in’ a term so that it would be
consistent across multiple FADs.

FLSM

The Fixed Line Services Model (FLSM) is used as part of the ACCC's
building block model-approach to determine prices for the declared fixed
line services.

Internal
interconnection
cable

Internal interconnection cable (IIC) is a twisted copper pair cable
connecting an access seeker’s equipment to Telstra’s customer access
network and is essential to an access seeker being able to obtain an
unconditioned local loop service or line sharing service.

LCS

The declared Local Carriage Service. Enables access seekers to resell
local calls to end-users without having to invest in their own network and
switching equipment. The LCS is purchased in conjunction with the WLR
service.
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The Telecommunications Act 1997 defines listed carriage services as:

Listed carriage
services



a carriage service between a point in Australia and one or more
other points in Australia;



a carriage service between a point and one or more other points,
where the first mentioned point is in Australia and at least one of
the other points is outside Australia;



a carriage service between a point and one or more other points,
where the first mentioned point is outside Australia and at least
one of the other points is in Australia.

A point includes a mobile or potentially mobile point, whether on land,
underground, in the atmosphere, in outer space, underwater, at sea or
anywhere else. A point is taken to be a point in Australia if that point is: in
the atmosphere, in or below the stratosphere and above Australia.

LSS

The declared Line Sharing Service. Enables access seekers to share the
use of the copper line connecting consumers to the telephone exchange,
allowing them to provide fixed internet services using their own equipment.

Main
Distribution
Frame

The main distribution frame (MDF) is a set of terminal points providing a
means of interconnection between pairs of wires. An MDF is used in many
multi-dwelling residential and large commercial premises as a means of
interconnection between Telstra’s copper wire customer access network
and the internal telephone wiring of the premises. There is also an MDF at
the local telephone exchange which provides a point of interconnection
between the main feeder network cables and the equipment inside the
exchange.

MTAS

The declared Mobile Terminating Access Service. A wholesale service
provided by a mobile network operator (MNO) to fixed line operators and
other MNOs to connect – or ‘terminate’ – a call on its mobile network. It
enables calls to be made to consumers on mobile phone networks.

National
Broadband
Network

National Broadband Network means a national telecommunications
network for the high-speed carriage of communications, where NBN Co
has been, is, or is to be, involved in the creation or development of the
network. To avoid doubt, it is immaterial whether the creation or
development of the network is, to any extent, attributable to:
(a) the acquisition of assets that were used, or for use, in connection with
another telecommunications network; or
(b) the obtaining of access to assets that are also used, or for use, in
connection with another telecommunications network

NBN Co

NBN Co means NBN Co Limited (ACN 136 533 741), as the company
exists from time to time (even if its name is later changed).

operating
expenditure

Operating expenditure refers to all ongoing direct and indirect operating
expenditure relating to the fixed line services provided by Telstra.
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Forecast operating expenditure forms a cost block in the building block
approach.

propex

Project-based operating expenditure (propex) is a term Telstra uses to
distinguish operating expenditure associated with capital outlay from other
direct and indirect operating expenditure types.

PSTN

Public Switched Telephone Network. The fixed telephone network that
allows the public to make and receive telephone calls via switching and
transmission facilities and utilising analogue and digital technologies.

Regulatory
period

The regulatory period corresponds to the four year period, from 2015–16 to
2018–19, for which required revenues and declared service prices are
determined. However, the period for which the declared service prices will
apply is less than four years since the FADs have effect from 1 November
2015 to 30 June 2019.

retail service
provider

Companies that offer telecommunications services to end-users.

revenue
requirement

The revenue requirement refers to the aggregate revenue requirement
calculated by the FLSM that allows Telstra to recover its cost of supplying
regulated services.

Special access
undertaking

A document given by the access provider proposing the terms and
conditions on which it will offer access to its services (if approved by the
ACCC, access seekers can obtain supply on these terms).

TEBA

Telstra Exchange Building Access. This refers to space designated for
access seeker use in Telstra’s exchanges. It encompasses access to floor
space, equipment racks or rack space and services such as power,
security and air-conditioning. TEBA also includes access to cable trays
and the internal interconnection cables contained in them.

transmission

The carriage of voice, data or other communications.

ULLS

The declared Unconditioned Local Loop Service. Allows access seekers to
use the copper line connecting end-users to the local telephone exchange,
allowing them to provide both fixed internet (broadband) and voice
services using their own DSLAMs and other exchange equipment.

Wholesale ADSL

The declared Wholesale ADSL service. Allows access seekers to
purchase a Wholesale ADSL product from Telstra and resell internet
services to end-users.

WLR

The declared Wholesale Line Rental service. For a monthly ‘per-user’
charge, it allows access seekers to purchase a line rental service from
Telstra, which includes access to the copper line and associated services
(including a dial tone and telephone number) supplied using Telstra’s
equipment.
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Zone 1

Zone 1 means the Zone of that name (as it stood on 13 May 2013) on the
ADSL enabled exchange list that Telstra maintains for the purpose of
calculating monthly end-user access charges for a Service, and for the
avoidance of doubt includes Zone 1(a).

Zone 2/3

Zone 2/3 means the amalgam of the zones named Zone 2 and Zone 3 (as
they stood on 13 May 2013) on the ADSL enabled exchange list that
Telstra maintains for the purpose of calculating monthly end-user access
charges for a Service.
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Executive Summary
The ACCC has concluded its public inquiry to make final access determinations (FADs) for the
1
seven declared fixed line services supplied by Telstra on its copper PSTN and DSL networks.
The seven declared fixed line services are the:


unconditioned local loop service (ULLS)



line sharing service (LSS)



wholesale line rental service (WLR)



local carriage service (LCS)



fixed originating access service (FOAS)



fixed terminating access service (FTAS)



wholesale ADSL.

This report covers the ACCC’s final decision on price and non-price terms and conditions and
also the scope of the standard access obligations included in the FADs for the next regulatory
period commencing on 1 November 2015 and finishing on 30 June 2019 (see appendix E of
the report for the instruments).
During its inquiry into making the FADs, the ACCC has considered a number of complex
pricing issues, the most significant of which has been the unique circumstances of the rollout of
the National Broadband Network (NBN) and its impact on Telstra’s fixed line assets. These
circumstances relate to the arrangements Telstra has entered into regarding the migration of
services from its network to the NBN, the sale and leasing of certain assets of its fixed line
network to NBN Co, and changes in the NBN plan and timing that have occurred since the
inquiry began. The ACCC noted during the course of the inquiry that there are no regulatory
precedents for addressing these circumstances and that it would take time for it to consider and
consult on the issues raised. Also, changes to NBN arrangements that directly affected the
ACCC’s pricing decision have occurred since the inquiry started. In particular, a significant
delay to the inquiry was understandably caused by the need for Telstra to update its demand
and expenditure forecasts following the change to the multi technology mix (MTM) architecture
for the NBN.
The ACCC’s final decision is for a one-off 9.4 per cent decrease in the primary prices of the
declared fixed line services. The ACCC has set prices that provide certainty for all parties and
which are based on the costs of providing services on Telstra’s fixed line network as Australia
transitions to the NBN.
The final decision on prices reflects the ACCC’s estimation of the prudent and efficient costs
that should be recovered by Telstra for provision of these services and its view that access
seekers should not incur higher charges as a result of costs associated with Telstra’s
arrangements with NBN Co. These costs include expenditures that relate to the provision of
services to NBN Co by Telstra and the costs associated with asset redundancy and underutilisation that is due to the migration of services off Telstra’s customer access network (CAN)
and onto the NBN. In reaching this decision the ACCC considered the commercial
arrangements that Telstra entered into with NBN Co—the Definitive Agreements (DAs)—
including the lease and transfer of assets, the migration of services and the receipt of
infrastructure and migration payments. The ACCC considers that users of the fixed line network
1

The ACCC made its declaration decision on the ULLS, LSS, WLR, LCS, FOAS, and FTAS services
on 17 April 2014. The ACCC declared the wholesale ADSL service in February 2012
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have not caused the asset redundancy and under-utilisation resulting from NBN migration. The
ACCC considers that it would be contrary to the long term interests of end-users (LTIE) for
costs to be allocated to users of the fixed line network who do not cause them when Telstra
has been provided with the opportunity to be compensated for those costs, and when Telstra is
receiving ongoing revenues that represent an avenue for their recovery.
The ACCC’s treatment of the effects of declining demand due to NBN migration is
distinguished from the treatment of declining demand for other reasons, such as the
substitution of mobile services for fixed line services by consumers (discussed further below).
The distinction in the case of NBN migration is that Telstra has another avenue through which it
can recover costs and the assets of its network are no longer available for use after migration
to the NBN. This is in contrast to declining demand due to changes in technology and
consumer preferences. In those circumstances there is no alternative avenue to compensate
for lost fixed line revenue and assets continue to be available for use to provide fixed line
services.
The ACCC’s final decision of a one-off 9.4 per cent decrease in the primary prices of the
declared fixed line services is reflected in the new prices set out in table 1.
Table 1 Final decision on charges for regulated fixed line services
Final decision
charges

Service

Unit

Current charges

ULLS Bands 1 to 3

$ per line per month

16.21

14.68

ULLS Band 4

$ per line per month

48.19

43.65

WLR

$ per line per month

22.84

20.69

LSS

$ per line per month

1.80

1.63

LCS

¢ per call

8.90

8.06

FOAS & FTAS

¢ per minute

0.95

0.86

Wholesale ADSL Zone 1

$ per port per month

24.44

22.14

Wholesale ADSL Zone 2/3

$ per port per month

29.66

26.87

Wholesale AGVC/VLAN

$ per Mbps per month

32.31

29.27

In reaching its decision on the primary prices to apply to the declared services, the ACCC has
formed views on the following main issues:


the cost allocation framework used to determine the regulated revenue to be recovered
through the regulated charges



the prudent and efficient level of operating expenditure and capital expenditure for the
provision of fixed line services



the treatment of costs that arise because of the NBN



the setting of regulated charges though a uniform price change.

In addition there are a number of external factors that materially affect the prices determined for
the fixed line services. These are:


the release by NBN Co of a revised NBN plan and rollout schedule in August 2015



a reduction in Telstra’s cost of capital since regulated charges were set in 2011
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a low level of inflation in 2015.

The approaches that the ACCC has taken on each of these issues and on other relevant
aspects of its decision are summarised below.

Cost Allocation
The ACCC’s final decision is to implement a fully allocated cost framework for determining the
prices of fixed line services. The ACCC has utilised the detailed cost allocation framework
(CAF) developed by Telstra as the starting point for allocating Telstra’s costs to declared fixed
line services. The costs allocated to declared services represent the revenue that Telstra can
expect to recover over the term of the FAD through regulated charges and form the basis for
setting those charges.
The fully allocated cost framework means that the effect on unit costs of declining demand for
fixed line services that is due to substitution of mobile services will be shared proportionally
across all users of the network. This is a change from the treatment in the 2011 FADs when
access seekers did not bear a share of the costs of declining utilisation of Telstra’s network that
is due to consumer choice to substitute mobile services for fixed line services.
However, as discussed above, the ACCC does not consider that it is appropriate for access
seekers to bear the costs of declining demand due to the migration of services to the NBN. This
is because users of the fixed line network do not cause this decline in demand or the loss of
scale economies that result and because Telstra has been provided with an opportunity to be
compensated for these costs under the DAs, and is receiving replacement revenues which
provide an avenue for their recovery. This is not the case for other sources of declining demand
such as fixed-to-mobile substitution. Moreover, it reflects the fact that, as a consequence of the
Telstra-NBN arrangements, excess capacity in Telstra’s network caused by NBN migration will
no longer be available for use after migration to the NBN. This is also not the case for excess
capacity caused by other sources of declining demand.
Prior to making adjustments to cost allocation factors to prevent regulated charges rising as a
result of NBN induced loss of economies of scale, the ACCC has implemented a number of
specific adjustments to the CAF. These adjustments reflect the assessment and
recommendations provided by Analysys Mason in its independent report for the ACCC. A
significant adjustment is for the ducts and pipes asset class however, in this case, the ACCC
has modified the adjustment recommended by Analysys Mason. This is to reflect that use of
ducts and pipes by the fixed line services does not cease at the same time as NBN use
commences but continues for a period after an area is ready for (NBN) service until services
are activated on the NBN. Cost allocation is discussed in chapter 11 of this report.

Operating Expenditure
The ACCC reached its final decision on the prudent and efficient level of operating expenditure
used to determine the regulated charges following an exhaustive process of information
gathering. The ACCC notes that this inquiry is the first occasion on which Telstra has been
required to provide its expenditure and demand forecasts under the building block model
record keeping rule (BBM RKR) and that Telstra’s initial response under the BBM RKR became
immediately overtaken by the change in the NBN plan to a multi-technology mix architecture.
The ACCC acknowledges Telstra’s efforts to meet these challenges and provide to the ACCC
the information required to reach its decision.
The ACCC’s final decision on Telstra’s operating expenditure is that base-year operating
expenditure; forecast operating expenditure; non-NBN related propex; choice and application of
productivity and cost indices; the forecast fault rate and consideration of the capex-opex tradeoff are prudent and efficient. The ACCC was assisted in reaching this decision based on further
information and greater transparency provided by Telstra on these items in response to the
draft decision.
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However, the ACCC’s final decision is that NBN-related propex is not prudent and efficient and
is therefore excluded from Telstra’s allowable operating expenditures. The ACCC’s final
decision is based on an update of Telstra’s operating expenditure forecast model for the most
recent forecasts of NBN rollout plans released by NBN Co in August 2015 (chapter 4).

Capital Expenditure
The ACCC has also reached a final decision on the prudent and efficient level of capital
expenditure to be used to roll forward the regulatory asset base (RAB) in the fixed line services
model (FLSM) used to determine prices. The final decision maintains the draft and further draft
decision to exclude from forecasts any NBN-related capital expenditure on the basis that this
expenditure is incremental to the NBN and should be recovered from the NBN and its users
(and not other users of the fixed line network). The ACCC’s final decision is that the forecast
capital expenditures, excluding NBN-related capital expenditure, are prudent and efficient. The
final decision on capital expenditure is based on the update of Telstra’s capital expenditure
forecast model for the most recent forecasts of NBN rollout plans released by NBN Co in
August 2015.
The further information and greater transparency provided by Telstra on its capital expenditure
forecasts in response to the draft decision assisted the ACCC to reach a decision to accept
Telstra’s proposed forecasting methodology and capital expenditure forecasts (determined on
the basis of the updated NBN rollout information). The ACCC also undertook a crosscheck of
Telstra's capital expenditure forecasts by generating its own alternative forecasts. This
supports a view that Telstra's capital expenditure forecasts are prudent and efficient (chapter
5).

Accounting for the impacts of the NBN
The NBN affects the operation of Telstra’s fixed line network and the costs Telstra incurs in a
number of ways. The ACCC’s final decision is to remove all costs that it has identified as
caused by NBN migration from regulated revenues and charges. As noted above, the ACCC
has disallowed operating expenditures and capital expenditures that are incremental to the
NBN.
More significantly, the NBN is replacing Telstra’s fixed line network as the infrastructure used to
provide fixed line telecommunications services in Australia, with this transition facilitated by
commercial arrangements between Telstra and NBN Co.
Under these arrangements, Telstra will: migrate its customer base to the NBN; sell and lease
certain infrastructure to NBN Co; and receive corresponding payments for doing so. Further,
Telstra has undertaken to only provide fixed line services over the NBN where the NBN is
deployed.
The ACCC is confirming in its final decision the positions set out in its position statement of
October 2014 and for which implementation was set out in the March 2015 draft decision and
June 2015 further draft decision. These are as follows:


Assets that are leased by NBN Co will be dealt with through the CAF. The most
significant of the assets that NBN Co will lease from Telstra is access to the duct and
pipe network. As the NBN rollout progresses, the share of the costs of the ducts and
pipes asset class allocated to NBN will increase and the share allocated to fixed line
services will decrease.



Assets that are sold to NBN Co will be removed from the fixed line services RAB using
the regulatory values established within the FLSM. These assets include the copper
tails where FTTN is deployed (that is, the copper between the nodes and customer
premises).
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Assets that are made redundant by the rollout will also be removed from the RAB using
regulatory values. These assets include, among others, copper in Telstra’s customer
access network (CAN) (other than copper tails in FTTN areas) and certain PSTN
switching assets.



Assets that become under-utilised as services migrate to the NBN, and which
consequently exhibit loss of economies of scale, will have cost allocation adjustments
applied to prevent access seekers incurring increased unit costs that are caused by
NBN migration. The costs associated with this loss of economies of scale are not
caused by users of the fixed line network. Further, the ACCC considers that Telstra has
been provided with an opportunity to ensure that it was compensated for such costs
under the DAs. Further, Telstra is receiving ongoing replacement revenues which
represent an avenue for the recovery of these costs. Accordingly, the ACCC’s final
decision is that the costs associated with the loss of economies of scale that will occur
as a result of NBN migration should not be reflected in regulated revenues or charges.
To determine the adjustment to remove the effect of the loss of economies of scale, the
ACCC has estimated the unit costs to supply declared services if NBN-induced underutilisation were not to occur (chapter 10).

Uniform price change
The final decision is to set regulated charges on the basis of the uniform change in all prices
that enables Telstra to recover the costs that the ACCC has allocated to the declared services.
This approach maintains the relativities between the regulated charges established in the 2011
and 2013 FADs rather than estimating each charge on the basis of service specific revenues
and demand. In reaching its decision to apply a uniform price change, the ACCC has balanced
the benefits of stability in relative prices with the potential short-term efficiency losses from
prices diverging from their underlying costs in order to produce an outcome in the LTIE.
The ACCC considers that its final decision on prices will not disrupt the transition of services to
the NBN. Rather, the ACCC considers that its decision will promote efficiency and competition
during the transition and is in the LTIE.
The ACCC decided not to adopt its proposal for a larger price reduction for the AGVC/VLAN
service and a lesser uniform change for the remaining regulated charges on the basis that it did
not have stakeholder support. Also, the ACCC has not made any changes to the geographic
price structures for ULLS, Wholesale ADSL or FOAS and FTAS (chapter 13).

Incorporating latest information on the NBN plan and rollout schedule
In August 2015, NBN Co released its 2016 Corporate Plan which included new information
regarding the NBN, in particular, changes to the relative coverage of the technologies making
up the MTM and in the rollout schedule. This is the first substantive update of the NBN plan
since NBN Co released its Strategic Review in December 2013.
The ACCC considers that its final decision should be based on the most up-to-date information
regarding the NBN rollout available to it. Therefore, the ACCC has made its final decision on
demand and expenditure forecasts that have been updated with this latest information. It has
done this using the forecast model Telstra submitted to the inquiry for the purpose of readily
updating forecasts in the event of better information on the NBN rollout. The ACCC has
reviewed the performance of Telstra’s forecast model with the updated NBN information
incorporated and is satisfied that it appropriately adjusts demand and expenditure forecasts in
a manner consistent with the forecasting methodologies and assumptions submitted to the
inquiry by Telstra and accepted by the ACCC for the purposes of making its final decision.
The 2016 Corporate Plan has forecast that the rollout will proceed more slowly for the first
three years of the regulatory period compared with the previous forecasts used by Telstra. This
is due to a delayed launch of the HFC component of the MTM compared with earlier forecasts
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and means that the number of services remaining on Telstra’s fixed line network is generally
higher than previously forecast while expenditures do not rise proportionally due to the lack of
responsiveness of a significant proportion of operating expenditures to the NBN rollout. Telstra
has explained that this lack of responsiveness is due to an inability to rationalise the network
and reduce overheads until the migration of services to the NBN is completed. The delayed
rollout means these costs are retained within the fixed line services cost base, and shared
across a larger number of services for longer than was previously considered in the draft and
further draft decisions (chapters 4, 5 and 8).

Demand forecasts
The ACCC’s final decision is to accept demand forecasts for fixed line services using the two
step approach proposed by Telstra of:


Firstly, determining ‘pre-NBN’ demand levels on a ‘no-NBN’ assumption



Secondly, adjusting the pre-NBN demand forecasts by subtracting forecast migration of
services to the NBN to obtain the ‘post-NBN’ demand forecasts for each service

The ACCC has set pre-NBN demand forecasts for the fixed line services at the levels set out in
the March 2015 draft decision.
To obtain the post-NBN forecasts for the final decision the ACCC has updated the demand
forecasts proposed in the March draft decision to reflect the updated NBN plan and schedule
for the rollout and service activation released by NBN Co in August 2015 (chapter 8).

WACC
The ACCC’s final decision is to maintain the weighted average cost of capital (WACC)
framework of the draft decision with the exception of the methodology for estimating the debt
risk premium and to adopt an updated real vanilla WACC of 3.42 per cent (6 per cent nominal).
This compares with a nominal WACC of 8.54 per cent that applied at the time of the 2011
FADs and is a significant factor in prices being lower this time.
The methodology the ACCC has adopted to estimate the debt risk premium for the final
decision is a benchmark cost of debt using a simple average of selected Bloomberg and RBA
curves. The increase in the WACC from 5.89 per cent (nominal) for the further draft decision is
caused by a rise in the nominal debt risk premium under the revised methodology, offset in part
by a reduction in the estimate of the risk free rate (chapter 6).

Inflation
The CPI was 1.5 per cent in 2014-15 and the ACCC notes that this low rate has contributed to
regulated charges being lower than if inflation had been within the Reserve Bank’s target range
of 2.0 to 3.0 per cent.

Movement in uniform price change between further draft decision and
final decision
A number of changes have occurred between the further draft decision of a 9.6 per cent decline
in prices to a 9.4 per cent decline in the final decision. Individually some of these factors are
significant but they overall netted out with the outcome that there is not a material difference
between the June 2015 estimate and the October 2015 final decision.
Changes that have had a downward impact on prices between the further draft and final
decisions are:


The updated NBN rollout information (sections 4.12, 5.9 and 8.5.2)
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The implementation of adjustments to the CAF following recommendations by Analysys
Mason (chapter 11)



A low level of inflation for the 2015 financial year.

Changes that have had an upward impact on prices between the further draft and final
decisions are:


A higher cost of capital (chapter 6)



Adjustments to the estimation of unit costs without NBN-induced asset under-utilisation
used to make the NBN adjustment to cost allocation factors (section 10.4.6)

Term of the access determination
The ACCC’s final decision is that the FAD price terms for all seven declared fixed line services
will apply from 1 November 2015 to 30 June 2019.
The ACCC has also decided not to include a ‘trigger and review’ mechanism at the mid-point of
the FAD term in its final decision.
In the draft decision, the mid-point trigger and review mechanism was considered because the
uncertainty of the NBN rollout and migration introduced the risk that declared service prices
may deviate from cost reflective levels.
The ACCC considers that the trigger and review mechanism is now unnecessary. This is
because the ACCC’s final decision to adjust allocation factors for NBN-induced loss of
economies of scale has mitigated the potential effect of NBN rollout uncertainty on prices
(chapter 12).

Supplementary charges
The ACCC’s final decision on supplementary charges is to:


Set connection charges for three of the fixed line services. The ACCC’s final decision is
not to allow a separate disconnection charge for the unconditioned local loop service
(ULLS) and an early termination charge for the wholesale asymmetric digital subscriber
line (ADSL) services (Chapter 14).



To include an IIC charge of $0.051 (excluding GST) per month per pair installed in the
FAD price terms. This charge is determined by applying the same uniform price
decrease as for the primary price terms to the current IIC charge (Chapter 15).

Scope of the standard access obligations
The ACCC’s final decision on the scope of the application of the SAOs and the FADs is:


That the SAOs and the FADs for WLR and LCS should apply to all geographic areas,
including CBD areas.



To include a term in the wholesale ADSL FAD that limits the application of the SAOs
and the FAD to Telstra in relation to the supply of wholesale ADSL.



That the SAOs and the FADs for all remaining fixed line services should apply to all
carriers and carriage service providers.
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Non-price terms and conditions


On 24 August 2015, the ACCC released a combined report that set out the ACCC’s
views on the non-price terms and conditions for the fixed line services. The ACCC
maintains and now adopts those views in the combined report as its final decision on
the non-price terms and conditions for the fixed line services. Non-price terms and
conditions are discussed in chapter 18 of the report.

Fixed principles provisions
The fixed principles provisions included in the 2011 fixed line services FADs and updated for
the 2013 wholesale ADSL FAD remain in effect until 30 June 2021 and are at appendix D of
the report.
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Introduction
The Australian Competition and Consumer Commission (ACCC) has concluded a public inquiry
commenced in July 2013 under Part 25 of the Telecommunications Act 1997 into making final
access determinations (FADs) under section 152BC of the Competition and Consumer Act
2010 (CCA) for the seven declared fixed line services (FAD inquiry). The seven declared fixed
line services are the:


unconditioned local loop service (ULLS)



line sharing service (LSS)



wholesale line rental service (WLR)



local carriage service (LCS)



fixed originating access service (FOAS)



fixed terminating access service (FTAS)



wholesale ADSL.

A description of the declared fixed line services is at appendix B to this final decision.
This report sets out the reasons for the ACCC’s final decision on the FAD terms for:


the primary prices for the declared fixed line services



the supplementary price for the connection/disconnection charges and the internal
3
interconnection cable (IIC) charges



the application of the standard access obligations in CBD areas and to specific carriers
and



non-price terms and conditions.

2

The ACCC published its final report on non-price terms and conditions (NPTC) in August
4
2015. The NPTC report is relevant to the non-price terms and conditions for a number of
declared services – including fixed line, mobile and domestic transmission capacity services
(DTCS).
In reaching its final decision on the FAD terms for the fixed line services, the ACCC has
considered submissions made on: the August 2015 consultation paper on proposed changes to
the pricing of the AGVC/VLAN; the June 2015 further draft decision; the March 2015 draft
decision; the October 2014 position statement on the treatment of Telstra-NBN Co
arrangements; and the July 2014 discussion paper on the fixed line services FAD inquiry.

2
3

4

The primary prices for the declared services are charges for direct use of the services.
The supplementary prices refer to additional charges incurred in using the services, for example, IIC
charges and connection and disconnection charges. The Commissions draft decision on connection
and disconnection was released with the draft decision on non-price terms and conditions in March
2015.
https://www.accc.gov.au/regulated-infrastructure/communications/fixed-line-services/fad-inquiriesnon-price-terms-conditions-supplementary-prices/final-report
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1.1

Background
The ACCC made FADs for six declared fixed line services in July 2011 and made a FAD for the
wholesale ADSL service in May 2013. All seven FADs were due to expire on 30 June 2014.
On 18 June 2014 the ACCC extended, under section 152BCF(10) of the CCA, the expiry date
of the 2011 and 2013 FADs to be the day immediately before the day on which the access
determinations for the next regulatory period come into force.
A number of factors meant that the ACCC was not able to complete the FAD inquiry before the
original expiry date of the previous FADs:


Statutory time requirements for the provision of, and subsequent disclosure
arrangements, relating to Telstra’s response to the request for information under the
Building Block Model Record Keeping Rule (BBM RKR) issued in July 2013.



Changes to the NBN architecture meant that there was a significant change in Telstra’s
operating environment due to the change in the NBN policy and plan. This necessitated
a revision to Telstra’s response to the BBM RKR and caused delays in the ACCC
having available to it the information on demand and costs for Telstra’s fixed line
network it required to make its decision on the primary price terms for the FADs.



The need to provide adequate opportunity for consultation with stakeholders on a
range of complex pricing issues the ACCC considered during its inquiry. These pricing
issues include the approach on the Telstra-NBN Co arrangements, cost allocation and
declining demand, and assessment of the demand and expenditure forecasts Telstra
submitted.

The ACCC extended the inquiry period for making the FADs by the maximum period of six
months on four occasions. The ACCC published, under section 152BCK(3) of the CCA, notices
of extension to the decision making period on 11 December 2013, 2 July 2014, 10 December
2014 and 1 July 2015. On 18 June 2014 the ACCC also varied several of the fixed line services
FADs following a variation inquiry that commenced on 17 April 2014. The variations to the
FADs specified price and non-price terms for the supply of the LCS and WLR service in CBD
areas and specified a regulated price for the internal interconnection cable (IIC) service, a
supplementary service required for the supply of the ULLS and LSS.

1.2

Public inquiry process to date
On 11 June 2014, the ACCC gave a notice to Telstra for the disclosure of information that has
been provided under the BBM RKR. The ACCC also published a statement of reasons to
accompany the notice.
On 24 July 2014, the ACCC published its primary price terms discussion paper for the FAD
inquiry. The ACCC also published a supplementary report providing additional information on
Telstra’s cost allocation proposal which compared Telstra’s proposed cost allocation approach
to the approach taken in the previous fixed line FADs.
The ACCC conducted a technical workshop on 28 August 2014 which provided access seekers
the opportunity to seek further information regarding the FLSM, Telstra’s cost allocation
proposal and its BBM RKR response.
On 22 October 2014, the ACCC released its position statement on how it intended to account
for the arrangements between Telstra and NBN Co in determining primary prices in the FAD
inquiry, in advance of a more comprehensive draft decision. The Telstra-NBN Co arrangements
are set out in the Definitive Agreements executed in June 2011 and renegotiated in December
2014. Matters covered in the Definitive Agreements include the migration of customers to the
NBN and NBN Co’s acquisition and use of Telstra’s infrastructure.

2

The ACCC engaged WIK-Consultant to report on the prudency and efficiency of Telstra’s
operating expenditure and capital expenditure forecasts submitted on 3 October 2014. A public
version of the consultant’s report was published on the ACCC website with the draft decision.
On 11 March 2015, the ACCC released its draft decision on the primary price terms for the
declared fixed line services. Along with the ACCC’s draft decision on the uniform price
decrease of 0.7 per cent, the ACCC set out its draft decision on the supplementary price terms
for IIC charges and the scope of the application of the SAOs.
After the release of the draft decision, the ACCC engaged Analysys Mason to undertake further
assessment and verification of Telstra’s proposed cost allocation model. A public version of the
consultant’s report was published on the ACCC website with the further draft decision.
On 29 June 2015, the ACCC released its further draft decision to address issues outstanding
from its March 2015 draft decision on primary price terms. The ACCC’s further draft decision
was for a one-off 9.6 per cent decrease in the primary prices of the declared fixed line services,
for the period commencing on 1 November 2015 and finishing on 30 June 2019. The most
significant factors which contributed to the change in the estimated price movement in the
further draft decision included: adjustments to ensure that access seekers would not incur
higher charges as a result of the loss of economies of scale due to the NBN; revisions to
Telstra’s forecast operating expenditure; and updates to reflect changes to the CPI forecast
and the risk free rate used in the estimation of the weighted average cost of capital (WACC).
On 14 August 2015 the ACCC released a targeted consultation paper on a proposal for an
alternative approach to setting the charge for the AGVC/VLAN component of the wholesale
ADSL service.

1.3

Structure of report
This final decision report on primary price terms for the declared fixed line services is structured
as follows:
Part A (Chapters 2–13) sets out the ACCC’s final decision on the primary price terms for the
declared fixed line services and the ACCC’s reasons for reaching its decision.
Part B (Chapters 14–15) sets out the ACCC’s final decision on the supplementary price terms
for connection/disconnection charges and IIC charges.
Part C (Chapters 16–17) sets out the ACCC’s final decision on exemptions – including CBD
exemptions and carrier specific exemptions.
Part D (Chapter 18) sets out the ACCC’s final decision on the non-price terms and conditions
applicable to the fixed line services FADs.
Appendix A sets out the relevant legislative framework for making FADs.
Appendix B provides a description of the declared fixed line services.
Appendix C provides a summary of the submissions received by the ACCC to date to this
inquiry on primary price terms.
Appendix D sets out the fixed principles provision in the FADs.
Appendix E provides the FAD instruments.
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Part A: Pricing approach – primary price terms

4

2

ACCC approach to pricing the fixed line services
This chapter sets out the legislative framework under which the ACCC may make a FAD. It also
provides a general explanation of the ACCC’s approach in considering the matters listed in
section 152BCA of the CCA and sets out the overarching assessment framework under which
specific pricing issues are discussed and determined in Part A of this report.

2.1

Legislative requirements
Under the CCA, the ACCC may make a FAD that specifies terms and conditions of access to a
declared service, which must include terms and conditions relating to price or a method of
5
ascertaining price. This enables the ACCC to determine pricing as well as other terms and
conditions for access for a declared service which access seekers can rely on if they are
unable to commercially agree on prices with the access provider.
The CCA requires the ACCC to take a number of matters into account when making a FAD,
which are:


whether the FAD will promote the long-term interests of end-users (LTIE), which
involves considering the extent to which the FAD is likely to result in the achievement
of the following objectives:


Promoting competition in markets for listed services



Achieving any-to-any connectivity



Encouraging the economically efficient use of, and economically efficient
investment in, the infrastructure by which the listed services are supplied, and any
other infrastructure by which listed services are, or are likely to become, capable
of being supplied



the legitimate business interests of a carrier or carriage service provider who supplies,
or is capable of supplying, the declared service, and the carrier’s or provider’s
investment in facilities used to supply the declared service



the interests of all persons who have rights to use the declared service



the direct costs of providing access to the declared service



the value to a person of extensions, or enhancement of capability, whose cost is borne
by someone else



the operational and technical requirements necessary for the safe and reliable
operation of a carriage service, a telecommunications network or a facility



the economically efficient operation of a carriage service, a telecommunications
6
network or a facility.

In considering whether a FAD is likely to encourage the economically efficient use of, and
economically efficient investment in, infrastructure by which listed services are supplied, or are
capable of being supplied, the ACCC must have regard to:

5
6

Sections 152BC(1) and (8) of the CCA.
Section 152BCA(1) of the CCA.

5



whether it is or is likely to become technically feasible for the services to be supplied
7
and charged for having regard to certain matters



the legitimate commercial interests of the supplier or suppliers of the services, including
the ability of the supplier or suppliers to exploit economies of scale and scope



the incentives for investment in the infrastructure by which the services are supplied, or
any other infrastructure by which services are, or are likely to become, capable of being
supplied, which must involve consideration of the risks involved in making the
8
investment.

The ACCC may also take into account the supply of other eligible services by the access
9
provider and any other matters that it considers relevant.
More details on the relevant legislative frameworks for making an FAD are provided in
appendix A.

2.2

Application of the legislative requirements to pricing
the fixed line services
The ACCC uses a building block model (BBM) pricing methodology to determine prices for
Telstra’s declared fixed line services. This approach was adopted by the ACCC in the 2011
fixed line services FAD inquiry following an extensive consultation process. The ACCC
implemented the BBM pricing methodology to setting prices through the fixed line services
model (the FLSM), which was developed during the 2011 FAD inquiry. The ACCC also
included a set of fixed principles in the 2011 FADs that give form to the building block pricing
framework. Identical fixed principles were subsequently included in the 2013 wholesale ADSL
FAD.
The ACCC set out in its final report for the 2011 FAD inquiry how it had regard to the legislative
requirements when establishing the BBM pricing methodology and including fixed principle
provisions to apply until 30 June 2021 (discussed in chapter 15 of the 2011 FLS FAD). In
particular, the BBM pricing methodology estimates prices that are based on efficiently incurred
costs and enables the access provider to recover those efficiently incurred costs, including a
commercial return on its investment. These features of the BBM promote competition by
enabling access seekers to obtain bottleneck monopoly services at prices that are based on
the costs of providing those services and encourage the economically efficient use of, and the
economically efficient investment in, the infrastructure by which the listed services are supplied.
This, together with the fixed principles provisions that locked in an initial value for the regulatory
asset base (RAB) and specified how certain pricing inputs within the BBM pricing methodology
10
are to be determined, ensures transparency and certainty in the setting of regulated charges.
11
For these reasons (discussed fully in the 2011 FAD report) the ACCC considers that the
pricing methodology established for the fixed line services, including both the BBM and fixed
principles provisions, are in the LTIE.
In this decision, the ACCC has not reiterated in detail how regard to the legislative
requirements was had when adopting the fixed principles (which give form to the BBM pricing
12
methodology used for this decision), which is set out in the ACCC’s 2011 decision. In this
7
8
9
10

11
12

Section 152AB(6)(a)(i), (ii), (iii).
Sections 152AB(6) and (7A) of the CCA.
Section 152BCA(2) and (3) of the CCA.
Further information on the 2011 fixed line services FAD inquiry can be found on the ACCC website:
http://www.accc.gov.au/regulated-infrastructure/communications/fixed-line-services/fixed-line-services-finalaccess-determination-fad-2011.

ACCC, Inquiry to make final access determinations for the declared fixed line services, Final Report,
July 2011.
Ibid.
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decision, the ACCC has set out how it has had regard to the legislative requirements when
determining the inputs within the BBM pricing methodology and making decisions on other
pricing issues that were not considered in the 2011 FADs. The former are discussed in the
relevant chapters of Part A of this decision and the latter are addressed in this chapter.
The ACCC has considered the following key issues in setting prices for the declared fixed line
services:


a revised cost allocation framework



updating inputs for determining capital and operating expenditure based on NBN Co’s
updated NBN rollout plans as set out in its 2016 Corporate Plan



the exclusion of NBN-related capital and operating expenditure from the FLSM



the impacts of the NBN.



a uniform price change for the declared fixed line services

How the ACCC has considered these issues in setting prices for the declared fixed line
services is discussed below, in addition to the detailed discussion in Part A of the decision. The
application of the legislative requirements is also noted throughout this decision.

2.3

Revised cost allocation framework
The ACCC’s final decision is to adopt a cost allocation framework that fully allocates the costs
of the fixed line network. A consequence of this is that the costs of declining demand due to all
sources of declining demand, including mobile substitution for fixed line services, are now
shared by access seekers in proportion with their use of the network. The ACCC’s treatment of
NBN-induced declining demand is addressed in chapter 10.
Substitution from fixed line to mobile services by end users results in excess capacity and
under-utilisation of fixed line assets. This declining market due to consumer choice results in
higher unit costs for which Telstra does not have replacement revenues and which it cannot
avoid in the short term. Allocation of a share of these costs through regulated charges ensures
that access seekers bear a share of the costs that are due to consumer choice. This will
promote competition and encourage the economically efficient use of, and the economically
efficient investment in, the infrastructure used to supply the listed services.
The ACCC considers that Telstra’s legitimate business interests are met through the revised
cost allocation framework because it is able to recover its efficiently incurred costs, including
the costs of declining utilisation of its fixed line network due to mobile substitution.

2.4

Updating inputs for determining capital and operating
expenditure based on NBN Co’s updated NBN rollout
plans
The ACCC’s final decision takes into account the most up to date information on the rollout of
the NBN. In August 2015, NBN released an updated rollout plan and schedule in its 2016
13
Corporate Plan. The ACCC has updated the inputs to the forecast model submitted by
14
Telstra with the latest information on the rollout provided by NBN Co (see 4.4.2). This affects
the operating and capital expenditure forecasts used in the FLSM as well as the rate of

13
14

NBN (2016), Corporate Plan 2016, August 2015.
Telstra (2015) Fixed Services Forecast Model v1.2 May 2015.
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allocation (between the fixed services and the NBN) and rate of disposal of existing fixed
network assets to the extent these are governed by the NBN roll out.
The use of the updated NBN rollout information, by making use of the best information
available, will ensure that expenditure forecasts are more reflective of the overall costs
expected to be incurred by Telstra over the course of the forecast period compared with the
case if this information had not been used. Accordingly, the ACCC considers the use of this
information will better encourage the economically efficient use of, and the economically
efficient investment in, infrastructure and assist in the promotion of competition.
In taking Telstra’s legitimate business interests into account, the ACCC considers that the use
of the updated rollout information contributes to allowing Telstra to recover the efficient costs of
supplying the declared services, including the costs of efficient investments. It also means
access seekers will face prices that more closely reflect the direct costs of providing access to
the declared services.
The ACCC also considers that the use of the updated information provides for greater
transparency and certainty for access seekers about the historic and forecast growth trends in
declared fixed line services in the transition to the NBN. This is considered to be important for
helping to promote continued investment and competition in fixed line services markets.

2.5

The exclusion of NBN-related capital and operating
expenditure from the FLSM
The ACCC’s final decision is that Telstra’s forecast operating and capital expenditures are
prudent and efficient with the exception of NBN-related expenditures, which the ACCC has
excluded from expenditure forecasts (see chapters 4 and 5). The ACCC considers that NBNrelated expenditures are incremental to NBN and therefore future users of the NBN network,
not current users of the Telstra’s fixed line services, should incur the costs of NBN-related
15
expenditures.
The ACCC considers that the final prices for the declared fixed line services are based on
prudent and efficient operating and capital expenditure forecasts and are therefore in the LTIE.
This is because the determination of operating and capital expenditures that reflect the prudent
and efficient costs of supply will encourage the economically efficient use of, and the
economically efficient investment in, infrastructure and promote competition in the markets for
16
listed services.
In taking Telstra’s legitimate business interests into account, the ACCC considers that the final
decision forecast operating and capital expenditures provide sufficient allowance for Telstra to
recover its prudent and efficient costs that are incurred in the provision of fixed line services
17
over the regulatory period.
The ACCC considers that NBN-related expenditures are not a direct cost that is required for the
provision of fixed line services. Therefore, the removal of NBN-related expenditures ensure that
access seekers only contribute to the recovery of the direct costs of expenditures required for
18
the provision of fixed line services.

16
17
18

Paragraph 152AB(2)(c) and (e).
Paragraph 152BCA(1)(b) – legitimate business interests of a carrier or carriage service provider
Paragraph 152BCA(1)(d) – direct cost of providing access to the declared service.
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2.6

Impacts of the NBN
The ACCC considers that the LTIE is promoted by its adjustments to account for the impacts of
19
the NBN in the determination of prices for the declared fixed line services.
In the absence of these adjustments, the ACCC does not consider that the LTIE would be
promoted. The ACCC considers that the risks of distortionary impacts on access seekers’
incentives are great. This would adversely impact economically efficient investment in and
20
economically efficient use of the infrastructure necessary to provide fixed line services, as
21
well as adversely impacting the promotion of competition in the fixed line market. This is
discussed further below.
Access prices that allow for the recovery of efficient costs—and do not include scope for
monopoly profits—will facilitate access to the infrastructure services required by access
seekers to provide a range of communications services to end-users.
As discussed in chapter 10, the ACCC has accounted for the impacts of the NBN with the
following adjustments in the FLSM:


NBN Co’s acquisition of Telstra’s copper assets is accounted for by treating a
proportion of the RAB value of the copper cables asset class as a disposal each year.



NBN-induced asset redundancy is accounted for by treating a proportion of the RAB
value of relevant assets as a disposal each year.



NBN Co’s leasing of assets is reflected in the cost allocation framework by including
the NBN as an explicit user of relevant FLSM asset classes.



NBN-induced asset under-utilisation is accounted for by adjusting allocation factors for
relevant FLSM asset classes.

The treatment of sold and redundant assets as disposals for the purposes of rolling forward the
RAB will ensure that access prices allow for the recovery of only efficient costs. This is because
it will mean that any assets no longer used to provide fixed line services as a result of migration
to the NBN are not included in the RAB, and that the costs associated with these assets are not
reflected in access prices. These adjustments will therefore ensure that Telstra will not recover
costs through regulated prices that are not efficiently incurred in providing regulated fixed line
services. The adjustments will ensure that the regulated revenue requirement allows for the
recovery of efficient costs and a normal commercial return on efficient investment, which is in
22
Telstra’s legitimate business interests. This approach will encourage the economically
efficient use of and economically efficient investment in infrastructure and it will promote
competition in the markets for listed services.
Adjustments to cost allocation factors to reflect NBN Co’s leasing of Telstra’s fixed line assets
ensure that an appropriate share of the aggregate revenue requirement is allocated to the
declared fixed line services. Cost allocation factors are intended to reflect each service’s share
of the total efficient costs incurred in providing fixed line services. As such, they represent the
share of the regulated revenue requirement recoverable from each declared fixed line service.
It is necessary to reflect NBN Co’s usage of Telstra’s fixed line assets in the calculation of cost
allocation factors so that these shares do not allow for a disproportionate share of total efficient
costs to be allocated to, and between, regulated services. These adjustments will encourage

19
20
21
22

The objective of any-to-any connectivity is not relevant to the ACCC’s approach to accounting for the
impacts of the NBN as it does not affect connectivity between telecommunications networks.
Paragraph 152AB(2)(d).
Paragraph 152AB(2)(c).
Paragraph 152BCA(1)(b).
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the economically efficient use of and economically efficient investment in infrastructure and will
23
promote competition in the markets for listed services.
The ACCC considers that it would not be in the LTIE for users of fixed line services to pay for
assets they do not use. The treatment of sold and redundant assets as disposals, and the
adjustment of cost allocation factors to reflect NBN Co’s leasing of assets, ensure that access
prices allow for the recovery of only the efficient costs of supplying the declared fixed line
services. The ACCC considers that it would be contrary to the interests of access seekers for
access prices to reflect costs that are greater than what is efficient, as this would inhibit their
ability to compete with Telstra in the downstream fixed line market. This approach will ensure
24
that access seekers do not pay for assets they do not use.
The treatment of sold and redundant assets as disposals will ensure that any costs that are not
direct costs of providing access to the declared services are not included in regulated revenues
25
and charges. Further, adjusting allocation factors to reflect NBN Co’s usage of Telstra’s fixed
line assets ensures that costs are appropriately allocated to and between the declared
services. These adjustments will, in turn, ensure that allocation factors allocate an appropriate
share of both direct and indirect costs to the relevant declared services.
The treatment of sold and redundant assets as disposals, and the adjustment of cost allocation
factors to reflect NBN Co’s leasing of assets, contribute to ensuring that access prices allow for
the recovery of only the efficient costs of supplying the declared fixed line services. This will
contribute to allowing Telstra to recover the costs of necessary maintenance expenditures and
network asset replacement costs required to ensure that the declared fixed line services are
26
provided in a safe and reliable manner. This will also contribute to providing Telstra with an
27
incentive to operate the fixed line network in an economically efficient manner. The ACCC has
taken into account the costs and demand associated with other eligible services supplied using
28
Telstra’s fixed line network in determining its approach to account for the impacts of the NBN.
In particular, adjusting cost allocation factors to reflect NBN Co’s leasing of assets ensures that
an appropriate share of costs are allocated to and between the declared services. These
adjustments ensure that only those costs incurred in providing the declared fixed line services
are allocated to those services. The costs associated with providing other services are
therefore excluded from the regulated revenue requirement.
Adjustments to cost allocation factors to account for NBN-induced asset under-utilisation
ensure that the costs attributed to the resulting excess capacity are not allocated to remaining
users of the fixed line network. This will mean that access seekers will not pay, in addition to
their own use of the network, for the progressive under-utilisation of the network that will occur
as a consequence of NBN migration. Given the significant amount of excess capacity that will
accumulate in Telstra’s fixed line assets throughout the regulatory period, without these
adjustments access seekers would be required to bear the associated costs which they have
neither caused nor are able to put to future use. Ultimately, not making the adjustment would
lead to a distortion of access seekers’ incentives to efficiently acquire and use Telstra’s
declared fixed line services, and to efficiently invest in the complementary infrastructure
necessary to effectively compete in the downstream fixed line market. This would be contrary
to the LTIE. The ACCC also considers that it would be contrary to the interests of access
seekers to pay access prices that reflect costs which Telstra had an opportunity to recover
through the DAs, and that it would be contrary to the interests of access seekers to pay access
29
prices that reflect costs that Telstra has already recovered through DA payments.

23
24
25
26
27
28
29

Paragraphs 152AB(2)(c) and (d).
Paragraph 152BCA(1)(c).
Paragraph 152BCA(1)(d).
Paragraph 152BCA(1)(f).
Paragraph 152BCA(1)(g).
Subsection 152BCA(2).
Paragraph 152BCA(1)(c).
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The prices calculated as a result of these adjustments will allow Telstra to recover the efficient
costs of providing access to the declared services net of the costs attributed to NBN-induced
loss of economies of scale. As discussed in section 10.4.2, the ACCC considers that Telstra
has been provided with an opportunity to ensure that it was compensated for such costs
through the DAs. Further, the ACCC considers that the payments Telstra is receiving under the
DAs represent replacement revenues which provide an avenue for the recovery of such costs.
While the ACCC has not had regard to the quantum of these payments in making the
adjustments, it is clear that Telstra will be in receipt of a significant amount of compensation for
the permanent loss of its fixed line customer base to the NBN. It cannot be known whether or
not these payments precisely offset the quantum of the costs the ACCC has attributed to NBNinduced loss of economies of scale. In any case, the ACCC is of the view that Telstra has been
provided with an opportunity for compensation under the DAs.
On balance, the ACCC considers that Telstra’s incentives for efficient investment are unlikely to
be affected as a result of these adjustments. This is supported by the evidence presented in
section 10.4.3 which indicates that Telstra is of the view that it will not be made worse off by
either the rollout of the NBN or the adjustments foreshadowed in the ACCC’s further draft
decision.
As noted in section 10.4.3, iiNet submitted in response to the further draft decision that, given
the migration payments Telstra is receiving under the DAs, if the ACCC were to allocate the
costs associated with NBN-induced loss of economies of scale to access seekers, there would
be double recovery by Telstra. The ACCC agrees that, without adjustments to remove the
costs attributed to NBN-induced under-utilisation from regulated revenues, there would be a
degree of double recovery by Telstra. The ACCC considers that it would be beyond Telstra’s
legitimate business interests to recover costs through regulated charges in respect of which it
has been provided with an opportunity to recover through the DAs. Further, the ACCC
considers that it would be beyond Telstra’s legitimate business interests to recover costs
through regulated charges that have already been recovered through DA payments.
The regulated revenue requirement calculated as a result of the NBN-induced under-utilisation
adjustments includes a share of the direct costs of providing access to the declared services.
The ACCC does not consider that the requirement to take into account the direct costs of
providing access to the declared services mandates that all costs should be recovered through
regulated charges. The costs associated with NBN-induced loss of economies of scale that
have been removed from regulated revenues, for which Telstra had an opportunity to be
compensated under the DAs, and in respect of which Telstra has been provided with an
avenue for recovery, include the remaining share of the direct costs of providing access.
The regulated revenue requirement calculated as a result of the NBN-induced under-utilisation
adjustments includes a share of the costs of necessary maintenance expenditures and network
asset replacement costs required to ensure that the declared fixed line services are provided in
a safe and reliable manner. The costs associated with NBN-induced loss of economies of scale
that have been removed from regulated revenues, for which Telstra had an opportunity to be
compensated under the DAs, and in respect of which Telstra has been provided with an
avenue for recovery, include the remaining share of the costs of necessary maintenance
expenditures and network asset replacement costs required to ensure that the declared fixed
30
line services are provided in a safe and reliable manner.

2.7

A uniform price change for the declared fixed line
services
The ACCC has applied a uniform price change in setting prices for the declared fixed line
services. This is discussed in chapter 13. This approach to setting prices differs from that used
in 2011 and 2013 when regulated charges were calculated for each declared service on the
basis of the costs allocated to that service and the demand for that service.
30

Paragraph 152BCA(1)(f).
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The final decision provides for a uniform 9.4 per cent fall in the prices of all declared fixed line
services from their existing prices. This reflects the decline in prices from current levels
required to allow Telstra to recover the costs allocated to the declared services.
The ACCC notes that it has balanced several considerations in the adoption of the uniform
price change. In particular, the ACCC balanced the maintenance of relative price stability with
responding to changes in demand and cost relativities between services in order to produce an
outcome in the LTIE. The ACCC recognises that changes in relative prices that reflect changes
in relative costs may also promote the economically efficient use of, and the economically
investment in, infrastructure.
However the ACCC also notes the unique circumstances of the compulsory migration to the
NBN and the now limited period before the transition is completed. Therefore any efficiency
losses as a consequence of not allowing price relativities to move with the cost relativities will
be of relatively short duration and the ACCC considers that the benefits of stability in relative
prices in promoting competition in the lead up to the NBN are expected to outweigh any
efficiency losses.
The ACCC considers that using a uniform pricing approach that allows an overall revenue
requirement to be met will ensure that prices for the declared fixed line services are based on
31
the prudent and efficient costs of providing the declared fixed line overall. This will allow
access seekers to obtain access to the declared fixed line services on reasonable price terms
for the purpose of providing downstream services and thereby promote competition in
32
downstream markets.
The ACCC considers that the uniform price reduction and the retention of the existing price
structures maintains consistency and continuity with the ACCC’s decision on prices in previous
FADs for the fixed line services and minimises the scope for some access seekers to be
disadvantaged over others in the lead-up to the NBN depending on the mix of regulated
33
services they acquire.

31
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Paragraph 152BCA(1)(b).
Paragraph 152AB(2)(c) and paragraph 152BCA(1)(c).
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3

Pricing methodology
Key Points

3.1



The ACCC has used a building block pricing methodology to determine charges for
Telstra’s declared fixed line services.



The ACCC developed the fixed line services model (the FLSM) during the 2011 FAD
inquiry to calculate prices for the declared fixed line services. In the final decision, the
ACCC has used the FLSM to determine prices for the next regulatory period.



Prices were calculated in the FLSM in three key steps: determining annual revenue
requirements for each asset class; allocating costs to declared services; and
determining prices from allocated costs.



The ACCC obtained information on Telstra’s expenditure and demand forecasts under
the building block model record-keeping rule in late 2013. Telstra subsequently
provided updated forecasts that reflected more recent information on its forecast
demand and forecast expenditures.



Telstra submitted a forecast model to enable consistent updating of its demand and
expenditure forecasts with new information on the NBN rollout.



The ACCC has updated the forecast model on the basis of the updated NBN rollout
schedule in NBN’s 2016 corporate plan.



The 2011 and 2013 FADs contain a set of fixed principles that apply until 30 June
2021. These fixed principles give form to the BBM methodology used to estimate
prices. The ACCC has not included any additional fixed principles in the FADs for the
next regulatory period.

Introduction
The ACCC has used a building block model (BBM) pricing methodology to determine prices for
Telstra’s declared fixed line services. This approach was adopted by the ACCC in the 2011
34
fixed line services FAD inquiry following an extensive consultation process. The ACCC had
previously used a combination of total service long run incremental cost (TSLRIC) and retailminus-retail-cost (RMRC) methodologies for setting indicative prices under the negotiatearbitrate regulatory framework. The ACCC implemented the BBM approach to setting prices
through the fixed line services model (the FLSM). The ACCC also included a set of fixed
principles in the 2011 FADs that specify how certain pricing inputs within the BBM framework
should be determined until 30 June 2021. The ACCC included equivalent fixed principle
provisions in the 2013 FAD for the wholesale ADSL service.
The ACCC has used the FLSM to determine primary prices for Telstra’s declared fixed line
services to be included in the FADs for next regulatory period. This chapter provides an
overview of the FLSM, its key inputs, the role of information provided by Telstra under the BBM
record-keeping rule (RKR) and the process by which prices for declared services were
determined (detailed analysis and the ACCC’s final decisions on the various pricing matters are
discussed in the following chapters). Key changes to several elements of the FLSM are also
briefly discussed.
34

Further information on the 2011 fixed line services FAD inquiry can be found on the ACCC website:
http://www.accc.gov.au/regulated-infrastructure/communications/fixed-line-services/fixed-lineservices-final-access-determination-fad-2011.
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This chapter also provides an overview of the fixed principles and sets out the ACCC’s final
decision on whether new fixed principles should be included in the FADs for the next regulatory
period. It also provides the ACCC’s views on the factors that should be considered when
deciding to make a fixed principle.

3.2

The fixed line services model
The FLSM calculates a price for each declared service based on a range of key inputs. The
three main steps followed in the FLSM to calculate prices are described below.

Annual revenue requirements are determined for each asset class
The FLSM contains 22 asset classes, which reflect the assets used to supply declared fixed
line services and other services.
Each asset class is assigned a regulatory asset base (RAB), which is rolled forward on an
annual basis. Capital expenditure on asset classes is added to the RAB each year while
depreciation (which is based on the RAB value and asset lives for that asset class) and asset
disposals are subtracted.
A revenue requirement for each asset class is then determined for each year. The four
components of the revenue requirement for each year are:


operating expenditure (see chapter 4)



return on capital – this is determined by multiplying the opening RAB of an asset class
for that year by the cost of capital (see chapter 6 for discussion of the cost of capital)



depreciation



an allowance for taxation payments (see chapter 7 for discussion of the treatment of
imputation credits).

The revenue requirement for each asset class represents the annualised costs of investing in
and operating the assets in that asset class during the applicable forecast period.

Costs of the assets are allocated to declared services
Each asset class’s revenue requirement represents the total annualised cost of the asset class.
However, most assets are used to provide a range of different services, both declared and nondeclared. To determine the costs associated with providing declared services, the revenue
requirements for each asset class are allocated to declared services and other regulated and
unregulated services using cost allocation factors.
Each asset class has a set of cost allocation factors. Each cost allocation factor specifies the
percentage of that asset class’s revenue requirement that is to be allocated to a particular
declared service.
The cost allocation factors adopted in the 2011 FADs were based on a cost model developed
for the ACCC by Analysys Mason, and were adjusted annually in line with changes in demand
for declared services. Telstra has proposed an alternative set of cost allocation factors based
on a fully allocated approach that takes into account all services supplied using the fixed line
network, including those both regulated and unregulated.
In this final decision, the ACCC has adjusted Telstra’s fully allocated cost approach to reflect
most of the assessment and recommendations provided by Analysys Mason in its report to the
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ACCC. The ACCC has also made adjustments to the cost allocation framework to ensure that
the effects of the loss of economies of scale caused by the migration of fixed line services to
NBN are not reflected in regulated charges (see chapter 10).

Prices are determined from allocated costs/revenue requirements
The asset class costs allocated to each declared service for each year are added together to
derive a service-specific revenue requirement for those services.
For the 2011 and 2013 FADs, a price was calculated for each year by dividing the service
specific revenue requirement for the service by its forecast demand (see 100 for discussion of
demand forecasts). For ULLS services, a separate price was determined for ULLS bands 1-3
and for ULLS band 4, while separate prices were determined for wholesale ADSL port charges
(which are charged on a per SIO basis, with separate prices for zone 1 and zones 2 and 3) and
capacity charges (which are charged on a per Mbps basis).
For each declared service, prices calculated for each year were then averaged over the
forecast period to determine the FAD price.
In the current FAD inquiry, Telstra proposed an alternative approach to individual price setting
for the next regulatory period. Telstra proposed that the prices for all declared services be
changed once, on a uniform basis across all services, at the start of the regulatory period by an
amount that is expected to allow Telstra to recover the total or overall revenue requirement for
all declared services across all asset classes over the regulatory period.
The ACCC’s final decision is to determine a one-off uniform price change for all declared fixed
line services following a similar method to that proposed by Telstra. This differs from the current
approach, where the price for each declared service is based directly on its service specific
revenue requirement and demand.
The approach to setting prices for individual services using the uniform price change method is
discussed in 176.

Update and audit of the FLSM
The FLSM was developed for the 2011 FADs and was amended for the 2013 FAD to include
assets used to supply the wholesale ADSL service. For the current inquiry the ACCC has made
certain adjustments to the FLSM, including:


A revised cost allocation framework and a mechanism to adjust allocations to reflect
NBN-induced loss of economies of scale (discussed in chapters 10 and 11)



A mechanism for calculating a uniform price change across all services (discussed in
chapter 13)



A mechanism for calculating the value of NBN-related disposals (discussed in chapter
10)



Revised asset lives for new capital expenditure for particular assets (discussed in
chapter 9)

The ACCC engaged Marsden Jacob Associates (MJA) to audit the revised FLSM to ensure
that it is free from error, internally consistent and continues to perform as intended. MJA also
updated the FLSM user manual. MJA found no problems or errors with the functioning of the
35

Analysys Mason (2015), Final Report for the Australian Competition and Consumer Commission –
confidential version, Assessment and verification of inputs into Telstra’s Cost Allocation Framework,
16 June 2015,.
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FLSM but suggested some measures to update the presentation of the model. The ACCC has
published MJA’s audit report with this final decision.

3.3

Building block model record-keeping rule
The ACCC has the ability to make record-keeping rules (RKRs) that require carriers or carriage
service providers to keep or retain relevant records. The RKR may also require the carrier or
carriage service provider to prepare reports based on these records, and to provide those
reports to the ACCC.
In August 2012, the ACCC made the building block model RKR (BBM RKR), which requires
Telstra to provide the ACCC with historical and forecast information on operating expenditure
and capital expenditure for all asset classes, forecast asset lives for all asset classes and
36
historical and forecast information on demand for declared services. The BBM RKR provides
a formal mechanism for the ACCC to obtain key information from Telstra, when requested, that
allows it to effectively operate the FLSM. The ACCC previously had to rely on other means to
collect the required data, such as collecting data from Telstra on an ad hoc basis or from the
37
regulatory accounting framework.
On 13 September 2013, the ACCC made a request to Telstra under the BBM RKR to provide
the required information up to and including the 2018-19 financial year. Telstra provided this
information, including supporting material, on 25 November 2013. Telstra provided additional
material on 10 February 2014 in response to a further ACCC information request. Following a
consultation process on the disclosure of Telstra’s BBM RKR response, a public version was
published on the ACCC website on 24 July 2014. Confidential versions were made available to
access seekers under confidentiality arrangements.
Telstra revised its data on several occasions since its initial submission under the BBM RKR.
Telstra’s revisions and response to information requests included:

36
37



3 October 2014 — revised expenditure and demand forecasts. Telstra stated that these
forecasts were based on more up-to-date assumptions about the NBN rollout and
reflected actual data for 2013-14.



7 October 2014 — Telstra provided its forecast model and forecast model
documentation alongside a revised and a public version of the 3 October 2014
material. Telstra also provided two consultants’ reports which were referred to as the
Balchin report and the Smart report.



15 December 2014 — a proposed amended FLSM and documentation, including
amendments to allow for determination of new FAD prices. This included: adjustments
to incorporate Telstra’s new forecasts of expenditure; updates to economic parameters
used; adjustments to incorporate Telstra’s proposed cost allocation framework; and
additional sheets to allow the FLSM to accommodate alternative NBN rollout scenarios.



19 January 2015 — an updated proposed FLSM incorporating the Internal
Interconnection Cable (IIC) and Telstra Exchange Building Access (TEBA).



6 February 2015 — a revised amended FLSM including revised amended forecast
expenditures.

The ACCC subsequently varied the RKR in June 2013 to include information for the wholesale ADSL
service.
More information for the Regulatory Accounting Framework is available at the ACCC’s website at:
https://www.accc.gov.au/regulated-infrastructure/communications/monitoring-reporting/regulatoryaccounting-framework
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12 March 2015 – mapping of Telstra’s general ledger expenditures to fixed line asset
classes.



1 May 2015 — revised amended forecast expenditures.



2 June 2015 — a revised amended fully allocated cost model.

Telstra’s operating and capital expenditure forecasts are discussed in chapters 4 and 5
respectively, while its demand forecasts are discussed in chapter 8.

3.4

Fixed principles
An access determination may contain ‘fixed principles’ provisions that lock in certain matters
38
until a nominal termination date. Both price and non-price terms and conditions can be
designated as fixed principles provisions. They are intended to give the ACCC the ability to
39
provide regulatory certainty in certain circumstances.
Fixed principles for the declared fixed line services (apart from wholesale ADSL) were made in
the 2011 FADs. Identical fixed principles were subsequently included in the 2013 wholesale
ADSL FAD. The fixed principles provisions for all declared fixed line services apply until
30 June 2021, and therefore provide industry with certainty over time about how the ACCC will
estimate prices for these services. The fixed principles provisions specify:


an initial value of the regulatory asset base



a RAB roll forward mechanism



the components of the revenue requirement



factors the ACCC will take into account in determining the prudency and efficiency of
capital and operating expenditure forecasts



a process for assessing demand forecasts



that a vanilla WACC is to be used to calculate the return on capital, with the cost of
equity estimated using the CAPM



that tax liabilities will be calculated using the statutory corporate tax rate, and



principles that apply in the determination of cost allocation factors.

40

The 2015 FADs for the declared fixed line services will come into force before the nominal
termination date specified in the fixed principles. Therefore, the ACCC must include the same
41
fixed principles provisions in the new FADs.
The fixed principles provisions in the 2011 FADs and included in the 2013 FAD were made by
42
the ACCC having regard to the matters in subsection 152BCA(1) of the CCA. The ACCC
considered that making fixed principles provisions will promote the LTIE by providing certainty
about how the ACCC will estimate prices for the declared fixed line services after the end of the
38
39
40
41
42

Section 152BCD(1) of the CCA
Explanatory Memorandum to the Telecommunications Legislation Amendment (Competition and
Consumer Safeguards) Bill 2010 (Cth), p. 144.
ACCC, Inquiry to make final access determinations for the declared fixed line services – Final Report
(public version), July 2011, Appendix C, clause 6.
Section 152BCD(3) of the CCA
ACCC, Inquiry to make final access determinations for the declared fixed line services – Final Report
(public version), July 2011, p. 149-152.
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regulatory period. In particular, in specifying the cost components (or ‘building blocks’) used
to estimate the revenue requirement, the ACCC considered that the fixed principles would
promote the LTIE, be in the legitimate business interests of the access provider and be in the
interests of access seekers.
The ACCC has decided not to vary or remove any of the fixed principles carried over from the
previous FADs, nor to make any new fixed principles.
In response to the ACCC’s July 2014 discussion paper, the Department of Communications
submitted that it would be desirable for the ACCC to provide long term certainty in relation to
how it intends to account for arrangements between Telstra and NBN Co under the Definitive
44
Agreements in determining prices for the fixed line services. The Department suggested that
the ACCC could do this by making a fixed principle in relation to the treatment of NBN Co’s
payments to Telstra under these arrangements.
Following on from the October 2014 position statement in relation to this issue, the ACCC has
decided not to make such a fixed principle. The purpose of indicating the ACCC’s position on
this issue in October 2014 was to provide greater regulatory certainty in the particular
circumstances of the renegotiation of the July 2011 Definitive Agreements. The ACCC
considered that this certainty was achieved by stating its position on the issue, and that a fixed
principle was neither appropriate nor required. The ACCC notes that those renegotiations are
now concluded with the signing of revised Definitive Agreements in December 2014.
In general, the ACCC considers that a decision on whether to make a fixed principle should
carefully balance considerations of providing regulatory certainty with retaining regulatory
flexibility and discretion. A lack of certainty about a regulator’s approach can potentially result in
underinvestment, particularly when firms consider there is a risk that they may not be able to
recover sunk costs. Conversely, a lack of flexibility in regulation can also be detrimental,
particularly where the regulatory approach cannot adapt to changing circumstances or where
regulatory error is locked in.
The ACCC considers that it is important to identify the risks and benefits that may arise from
making a fixed principle in order to determine an appropriate balance between certainty and
flexibility. Accordingly, the ACCC considers that there are a range of factors that should be
considered when deciding to make a fixed principle. A fixed principle may be appropriate
where, for example, it would create or strengthen incentives for efficient investment and
expenditure. On the other hand, a fixed principle may not be appropriate where, for example,
there is a lack of certainty during the term of the fixed principle. This may involve uncertain
industry developments, changing technology, and potential changes in the policy environment.
The ACCC considers that the fixed principles that currently apply are supported by these
considerations. Appendix D reproduces the fixed principles provisions from the 2011 and 2013
FADs.

3.5

Telstra’s forecast model
45

As noted, Telstra submitted a forecast model to the ACCC during the inquiry that enables its
demand and expenditure forecasts to be updated as new information on the NBN becomes
available.
In August 2015, NBN Co released its 2016 Corporate Plan that included new information on the
NBN plan and rollout schedule. The ACCC has used the forecast model submitted by Telstra to

43
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ACCC, Inquiry to make final access determinations for the declared fixed line services – Final Report
(public version), July 2011, page 149.
Department of Communications, Final access determinations for fixed line services—primary price
terms: Submission to the ACCC, October 2014, p. 2.
Telstra (2015), Fixed Services Forecast Model v1.2, May 2015.
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update the demand and expenditure forecasts used in the FLSM to determine the regulated
charges.
The August 2015 rollout plan contains updated and more detailed rollout plans in terms of the
number of premises ‘Ready for Service’ (RFS) for each of the technologies within the multi
technology mix (MTM) NBN and ‘Activated’ for the years 2013–14 to 2017–18. NBN Co also
released updated figures for the number of premises expected to be covered by the NBN at the
end of the rollout (i.e. the number of premises covered by calendar year 2020).
The ACCC has updated Telstra’s most recent version of its forecast model (provided in May
2015) using the following steps:


The ACCC has adopted NBN Co’s RFS rollout schedule as the Cumulative NBN rollout
rate/plan for 2014–15 to 2017–18 and its Activation schedule as the Cumulative
Brownfield Migration rate/plan for 2014–15 to 2017–18. As NBN Co did not forecast
RFS or Activation figures for 2018–19, the ACCC has estimated them as a simple
average of the 2017–18 and calendar year 2020 values.



The adoptions reflect more up-to-date information about expected NBN rollout in the
forthcoming regulatory period. They are an update to Telstra’s methodology which
effectively interpolates between a start and an end value. The ACCC recognises that
Telstra’s methodology and information were based on publicly available information on
the NBN rollout plans at the time of submission.



To separate FTTN and FTTB, a ratio derived from the number of FTTN and FTTB
premises from the November 2013 Strategic Review was used. This proxy was used
as NBN Co did not disaggregate its FTTN rollout to FTTN and FTTB.
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4

Operating expenditure
Key Points

4.1



The ACCC’s final decision is that Telstra’s base-year operating expenditure,
forecast operating expenditure, non-NBN related propex, the forecast fault rate
and consideration of the capex-opex trade-off are prudent and efficient.



The ACCC’s final decision is that Telstra’s choice and application of productivity
and cost indices are prudent and efficient.



The ACCC’s final decision is that NBN-related propex is not prudent and efficient
and is excluded from Telstra’s FLSM operating expenditures. The amount of NBNrelated propex to be excluded from FLSM operating expenditures is $[c-i-c starts]
[c-i-c ends] million in real terms over the regulatory period. The amount of
NBN-related propex to be excluded is lower than the amount excluded in the
further draft decision of $[c-i-c starts]
[c-i-c ends] million in real terms.



The ACCC’s final decision is that a total operating expenditure of $[c-i-c starts]
[c-i-c ends] million in real terms for the four year regulatory period from 1
July 2015 to 30 June 2019 is prudent and efficient. The final decision operating
expenditures are $[c-i-c starts]
[c-i-c ends] million ($2009) higher over the
regulatory period when compared to the further draft decision of $[c-i-c starts]
[c-i-c ends] million ($2009).

Introduction
This chapter sets out the ACCC’s final decision on each of the aspects of operating
expenditure on which it reached draft decisions in the March 2015 draft decision (draft
46
47
decision) and the June 2015 further draft decision (further draft decision). The chapter
examines the submissions of Telstra and other stakeholders in response to the draft and
further draft decisions and details how the ACCC’s final decision is formed. It includes
consideration of Telstra’s responses and revisions that were submitted prior to and after the
further draft decision. Section 4.2 summarises the ACCC’s positions on Telstra’s proposed
operating expenditure in the draft decision and further draft decision. Section 4.3 provides an
overview of the final decision on operating expenditure. The following sections set out final
positions on each of the operating expenditure issues that the ACCC has considered in
reaching its final decision. The sections include summaries of additional material provided by
Telstra since the draft decision and submissions from Telstra and other stakeholders in
response to the draft decision and further draft decision on the relevant issues.
In August 2015, NBN released an updated rollout plan and schedule in its 2016 Corporate
48
49
Plan. The ACCC has updated the inputs to the forecast model submitted by Telstra with the
latest information on the rollout provided by NBN (section 4.4). The change in the rollout
schedule changes the following inputs in the forecast model over the regulatory period 2015–
16 to 2018–19:

46
47
48
49

the annual pace of the rollout (‘premises passed’)

ACCC (2015), Public inquiry into final access determinations for fixed line services – primary price
terms, draft decision, 11 March 2015.
ACCC (2015), Public inquiry into final access determinations for fixed line services – primary price
terms, further draft decision – outstanding issues, June 2015.
NBN, Corporate Plan 2016, August 2015.
Telstra. Fixed Services Forecast Model v1.2 May 2015.
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the forecast fixed line SIO migration from Telstra to NBN



the forecast operating and capital expenditures, and



the forecast NBN-related capital expenditure and NBN-related propex.

The impact of the updated NBN rollout plan and schedule on final decision forecast operating
50
expenditures is discussed in section 4.12.1.

4.2

Draft decision and further draft decision on Telstra’s
operating expenditures
The ACCC’s March 2015 draft decision on Telstra’s forecast operating expenditure was based
on information provided and submissions made by Telstra up to January 2015. The ACCC
reached a draft decision on Telstra’s proposed application of productivity and cost indices to its
forecast operating expenditure and on Telstra’s proposal to include NBN-related propex in its
fixed line operating expenditures.
However, the ACCC did not reach a draft decision on the prudency and efficiency of Telstra’s
proposed base year operating expenditure, forecast operating expenditure, propex, the
forecast fault rate and the capex-opex trade-off. These issues were considered in the further
draft decision. In June 2015, the ACCC reached a further draft decision that these operating
expenditures are prudent and efficient subject to some further information and clarification from
Telstra. The ACCC’s draft decision and further draft decision are summarised for each issue in
sections 4.5 to 4.11.

4.3

Overview of the final decision on operating
expenditures
Under a BBM approach, forecast operating expenditures should reflect prudent and efficient
51
costs. The ACCC’s final decision follows the fixed principles provisions which provide that the
following matters are relevant to whether forecast operating expenditures reflect prudent and
efficient costs:
1. the access provider’s level of operating expenditure in the previous regulatory period
2. the reasons for proposed changes to operating expenditure from one regulatory period
to the next regulatory period
3. any relevant regulatory obligations, or changes to such obligations, applicable to
providing the declared fixed line services and
4. any other matters relevant to whether forecasting operating expenditures reflect
52
prudent and efficient costs.
The ACCC has taken into account the above factors in assessing whether the following inputs
into the BBM proposed by Telstra reflect prudent and efficient costs:

50
51
52



base year operating expenditure



forecast operating expenditure



propex



cost and productivity indices



forecast fault rate operating expenditure

NBN, Corporate Plan 2016, August 2015.
Clause 6.9 of the fixed principles provisions.
Clause 6.9 of the fixed principles provisions.
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inclusion of NBN-related propex, and



the capex-opex trade-off.

The ACCC’s final decision is that Telstra’s forecast operating expenditures on the basis of
updated rollout assumptions are prudent and efficient with the exception of NBN-related
propex, which the ACCC has excluded from Telstra’s proposed forecast operating expenditure.
The amount of NBN-related propex to be excluded is $[c-i-c starts]
[c-i-c ends] million
which is smaller than the $[c-i-c starts]
[c-i-c ends] million excluded in the further draft
decision over the regulatory period 2015–16 to 2018–19. The reduction is due to several
factors including an updated rollout schedule, a correction in the calculation of forecast NBNrelated propex, a change to the CPI and the correction of minor calculation errors (identified by
53
Optus and the ACCC) and an adjustment to forecast TEBA rack usage (see chapter 11) in
Telstra’s forecast model.
Under the updated rollout schedule and as a result of the specified revisions and corrections,
the ACCC’s final decision operating expenditure is $[c-i-c starts]
[c-i-c ends] million
($2009) over the regulatory period. The impact of the final decision on Telstra’s real forecast
operating expenditures are summarised in Table 4.1 below.
Table 4.1
Telstra’s proposed forecast operating expenditures and the ACCC’s draft
and further draft decision and final decision (2009 dollars)
2015–16
Telstra
Proposed
Fixed Line
Opex
(January
2015)

2016–17

2017–18

2018–19

TOTAL

[c-i-c starts]

ACCC Draft
Decision*
Telstra
Proposed
Fixed Line
Opex (May
2015)
ACCC
Further
Draft
Decision**
ACCC Final
Decision
(New rollout
forecast)***

[c-i-c
ends]

* The adjustment includes the ACCC’s draft decision that the annual forecast change of the CPI should be 2.42
per cent for the financial years 2014–15 to 2018–19.
** Note the adjustments are subject to rounding error.
*** The adjustment includes the ACCC’s final decision that the annual forecast change of the CPI is 2.5 per cent
for the financial years 2015–16 to 2018–19. The ACCC Final Decision operating expenditure is subject to a
rounding adjustment.
Source: Telstra, Fixed Services Forecast Model v1.1 (Jan2015); Telstra, Fixed Services Forecast Model v1.2
(May 2015).
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Optus, Submission in response to ACCC Further Draft Decision – Outstanding Issues, Public inquiry
into final access determinations for fixed line services – primary price terms, confidential version, July
2015, p. 8.
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Assessment of approach against section 152BCA matters
The ACCC considers that the allowed forecast operating expenditures reflect prudent and
efficient costs. As discussed in sections 2.2 and 3.4 of this decision, the fixed principles
provisions in the 2011 FADs and included in the 2013 FAD were made by the ACCC having
54
regard to the matters in subsection 152BCA(1) of the CCA. In particular, the ACCC had
regard to the LTIE, among other matters, in specifying that forecast operating expenditures
should reflect prudent and efficient costs and the matters that are relevant to considering
whether forecast operating expenditures reflect prudent and efficient costs.
The ACCC considers that as an input into the determination of efficient costs and efficient
prices, prudent and efficient forecast operating expenditures will promote competition in the
markets for listed services. The ACCC considers that supply of the listed services that are
based on prudent and efficient operating expenditures will remove obstacles to users gaining
55
access to listed services.
The ACCC considers that the responsiveness of Telstra’s forecast operating expenditures to
forecast changes in demand is both prudent and efficient, and will encourage the economically
efficient use of, and economically efficient investment in, the infrastructure by which listed
56
services are, or are likely to become capable of being, supplied.
The ACCC considers that as inputs into the supply of listed services and the determination of
listed service prices, prudently and efficiently incurred operating expenditures will encourage
the economically efficient use of, and economically efficient investment in the infrastructure by
which listed services are supplied and any other infrastructure by which listed services are, or
57
are likely to become, capable of being supplied.
The ACCC considers that the determination of prudent and efficient forecast operating
expenditures is likely to result in the achievement of the objective in subsection 152AB(2)(e)
58
(economically efficient use of, and the economically efficient investment in, infrastructure).
This is because in the determination of prudent and efficient forecast operating expenditures,
the ACCC had regard to the following matters:
(a) the technology that is in use, available or likely to become available and its influence on
the supply and charging for listed services
(b) the costs that would be involved in supplying and charging for the listed services are
reasonable or likely to become reasonable
(c) the effects, or likely effects, that supply, and charging for, the listed services would
have on the operation or performance of telecommunications networks
(d) the legitimate commercial interests of the supplier of the listed services, including the
ability of the supplier to exploit economies of scale and scope, and
54
55

56

57

58

ACCC, Inquiry to make final access determinations for the declared fixed line services – Final Report
(public version), July 2011, pages 149 – 152.
Paragraph 152AB(4) – In determining the extent to which a particular thing is likely to result in the
achievement of the objective referred to in paragraph (2)(c), regard must be had to the extent to
which the thing will remove obstacles to end-users of listed services gaining access to listed services.
Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(e)
– the objective of encouraging the economically efficient use of, and economically efficient investment
in: (i) the infrastructure by which listed services are supplied; (ii) any of infrastructure by which listed
services are, or are likely to become, capable of being supplied.
Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(e)
– the objective of encouraging the economically efficient use of, and economically efficient investment
in: (i) the infrastructure by which listed services are supplied; (ii) any of infrastructure by which listed
services are, or are likely to become, capable of being supplied.
Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
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(e) the incentives for investment in infrastructure by which the listed services are supplied
and any other infrastructure by which the services are, or are likely to become, capable
59
of being supplied.
In respect of Telstra’s base year operating expenditures, the ACCC considers that through
Telstra’s extensive provision of information and mapping of its general ledger expenses, only
direct costs incurred in the provision of listed services are allocated to listed services. These
direct costs include all those costs necessary for the ongoing operations of listed services
including appropriate of shares of overhead supporting expenditures. The shares are based on
algorithms that are derived from well-accepted common cost allocation rules, such as
60
allocations based on relative materiality of direct operating expenditures.
The ACCC considers that since only direct costs, including an appropriate share of indirect
costs, are included in the determination of allowable listed service revenues, the costs and
revenues associated with providing other services are not included in the revenue requirement
61
for listed services.
The ACCC considers that its final decision on forecast operating expenditures provides a
sufficient allowance for Telstra to recover its prudent and efficient costs that are incurred in the
62
provision of listed services over the regulatory period. The ACCC further considers that an
efficient forecast expenditure allowance will enable Telstra to recover the costs of operating
63
expenditures that are required for the safe and reliable operation of its listed services.
In relation to the responsiveness of Telstra’s operating expenditures to changes in demand, the
ACCC also considers that adopting a cost-based approach with a forecast efficient expenditure
allowance to pricing listed services ensures that prices are set with regard to the efficient costs
of supplying these services. This will allow access seekers to compete more effectively in
downstream markets where each of the listed services is an input to supplying services in the
64
downstream (e.g. retail) markets. The ACCC also considers that an efficient expenditure
allowance will encourage the efficient operation of the service and other carriage services
provided by the access provider’s network. Using the FLSM, only efficient costs are included in
65
calculating the revenue requirement that is used for the determination of prices.
The ACCC considers that Telstra’s extensive provision of information on propex has
demonstrated that access seekers will only pay for direct costs of propex that are required for
the provision of listed services. The direct cost of propex also includes an appropriate share of
overhead costs necessary to support the ongoing commitment of propex spends. The shares
are based on algorithms that are derived from well-accepted common cost allocation rules,
66
such as allocations based on relative materiality of direct operating expenditures.
The ACCC considers that, through Telstra’s application of prudent and efficient cost and
productivity indices, and through Telstra’s forecast responsiveness of its cost centres to
changes in its cost drivers, only efficient operating expenditure inputs will be included in the
FLSM over the regulatory period. This will ensure that prices for listed services are based on
the prudent and efficient costs of providing access. Prices that reflect prudent and efficient
costs allow access seekers to obtain access to the listed services on reasonable price terms for
59
60
61
62
63
64
65
66

Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
Paragraph 152BCA(1)(d) - direct cost of providing access to the listed service.
Paragraph 152BCA(2) – supply of one or more other eligible services
Paragraph 152BCA(1)(b) – legitimate business interests of a carrier or carriage service provider
Paragraph 152BCA(1)(f) – operational and technical requirements necessary for the safe and reliable
operation of a carriage service, a telecommunications network or a facility.
Paragraph 152BCA(1)(c) – interests of all persons who have rights to use the listed service
Paragraph 152BCA(1)(g) – economically efficient operation of a carriage service, a
telecommunications network or a facility
Paragraph 152BCA(1)(d) - direct cost of providing access to the listed service.
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the purpose of providing downstream services and thereby promotes competition in
67
downstream markets.
Telstra’s application of cost and productivity indices, at predictable rates of change, will provide
certainty for both the access provider and access seekers about how costs are expected to
change over time. Such certainty encourages economically efficient investment in the
68
infrastructure and promotes competition in the markets for carriage services.
The ACCC considers that the removal of NBN-related propex from Telstra’s forecast operating
expenditures ensures that Telstra does not recover costs from listed service customers that are
incurred by someone else – that is, future users of the NBN. The ACCC considers that NBNrelated propex is incremental to the NBN and therefore future users of the NBN, not current
69
users of the Telstra’s listed services, should incur the costs of NBN-related propex. The
ACCC considers that NBN-related propex is not a direct cost of propex that is required for the
provision of listed services. Therefore, the removal of NBN-related propex ensures that access
70
seekers only incur direct costs of propex required for the provision of listed services.
The ACCC considers that Telstra’s forecast growth of its fault rate is prudent and efficient and
that the operating expenditure allowances provided for the forecast fault rate will ensure the
71
safe and reliable operation of any carriage service, telecommunications network or facility.
The ACCC also considers that the operating expenditure allowances for the growth in Telstra’s
forecast fault rate will be sufficient for Telstra to recover its prudent and efficient forecast
72
operating expenditures that are required for the rectification of faults.
The ACCC considers that the predictable path of forecast operating expenditure allowances
promotes regulatory certainty. The ACCC is of the view that considerations of regulatory
certainty and consistency will be important when setting the terms and conditions of the
73
FADs.

4.4

Updated NBN rollout
Prior to the August 2015 update to the NBN rollout, the best information available to Telstra
and the ACCC was that contained in the Strategic Review released by NBN Co in December
74
2013. Compared to that information, there is now a forecast increase in the total number of
premises to be passed by 2018–19 and an overall increase in the annual pace of the rollout.
However, in the forecast model the updated rollout schedule results in fewer fixed line SIOs
migrating to the NBN over the first three years of the regulatory period. Only at the end of
2018–19 are more fixed line SIOs forecast to be migrated under the updated rollout schedule.

67
68
69
70
71
72
73
74

Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(c)
– the objective of promoting competition in markets for listed services;
Paragraph 152AB(2)(c) and (e). Paragraph 152BCA(1)(a) – whether the determination will promote
the LTIE
Paragraph 152BCA(1)(e) – value to a person of extensions, or enhancement of capability, whose
cost is borne by someone else.
Paragraph 152BCA(1)(d) - direct cost of providing access to the listed service.
Paragraph 152BCA(1)(f) – operational and technical requirements necessary for the safe and reliable
operation of a carriage service, a telecommunications network or a facility
Paragraph 152BCA(1)(b) – legitimate business interests of a carrier or carriage service provider
Paragraph 152BCA(3) – This subsection states the ACCC may take into account any other matters
that it thinks are relevant when making a FAD.
NBN, Strategic Review, Final Report, 12 December 2013.
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4.4.1

The updated rollout: The first three years of the regulatory
period
The updated rollout has two distinct but opposing effects on forecast operating expenditures in
the first three years of the regulatory period, this is because:


the cumulative number of premises passed is greater by 2017–18 ; but



considerably fewer SIOs are migrated to NBN by 2017–18.

75

In the revised rollout plan, the cumulative number of premises passed in the first two years is
lower than in the previous roll out plan. This accelerates significantly in 2017–18 such that the
total cumulative number of premises passed by end 2017–18 is greater than under the
previous roll out. However, because there is a lag of around one year between passing of
premises and migration of premises to the NBN, considerably fewer SIOs are migrated to NBN
by end 2017–18 under the revised rollout reflecting the slower pace of passing of premises in
the preceding years.
As a result, in the first three years of the regulatory period, Customer Service Delivery (CSD)
operating expenditures and Networks operating expenditures are higher relative to CSD and
Networks operating expenditures under previous rollout assumptions since these expenditures
76
are wholly or partly caused by the number of fixed line services in operation.
However, the amount of non-NBN propex to be included in forecast operating expenditures
declines over the first three years of the regulatory period. Propex is a share of forecast capital
77
expenditure and (non-NBN) capital expenditures are negatively related to the annual pace of
78
the rollout. While the cumulative number of premises passed is lower for 2015–16 and 2016–
17 under the updated rollout, the substantial increase in the cumulative number of premises
passed by 2017–18 has raised the average annual pace of the premises passed over the first
three years of the regulatory period. As a result, the amount of propex to be included in
forecast operating expenditure falls over the first three years of the regulatory period under the
updated rollout.
The net effect of the updated rollout over the first three years of the regulatory period is an
increase in forecast operating expenditures (relative to forecast operating expenditures under
previous rollout assumptions) since the fall in the amount of propex is more than offset by the
increase in CSD and Networks operating expenditures due to fewer SIOs migrating by 2017–
18.

4.4.2

The net effect of the updated rollout on forecast operating
expenditures
By the end of 2018–19, Telstra is forecast to operate and maintain considerably fewer SIOs
compared to the previous rollout schedule. The net effect of the updated rollout is that, over the
entire regulatory period, aggregate CSD and Networks operating expenditures are slightly
lower than aggregate CSD and Networks expenditures under previous rollout assumptions.
Forecast operating expenditures are further reduced by the fall in propex. By the end of the
regulatory period the cumulative and annual average number of premises passed is higher
under the updated rollout. Since propex is (indirectly) negatively related to the pace of the
75

From the date the rollout started and for the first three years of the regulatory period.
Wholesale Group operating expenditures are also demand determined but these expenditures are not
included in the forecast of total operating expenditure.
77
For CAN asset classes and data equipment
78
The annual pace of the rollout in year t equals the cumulative number of premises passed in year t
minus the cumulative number of premises passed in year t-1.
76
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rollout, under the updated rollout the propex amount to be included in forecast operating
expenditures is lower when compared to the propex amount under the previous rollout
assumptions.
Overall, when including the fall in overhead expenditures associated with the reduction in CSD,
Networks and propex operating expenditures, total forecast operating expenditures under the
updated rollout are $[c-i-c starts]
[c-i-c starts] million ($2009) lower when compared to total
forecast operating expenditures under previous rollout assumptions,
The updated rollout has also increased NBN-related expenditures (capital expenditure and
propex). NBN-related expenditures increase because these outlays are positively related to the
pace of the rollout. As a result, this has increased the amount of NBN-related propex to be
removed over the regulatory period (although this amount is more than offset by other revisions
79
and corrections in the final decision).
See section 4.12 for further explanation on the impact of the updated rollout schedule on
forecast operating expenditures.
The ACCC’s final decision with respect to each of the operating expenditures is set out in detail
below.
Where base year and forecast expenditure amounts are designated as being in ‘real terms’,
this means real 2009 dollars (i.e. deflated to 2009 dollars using CPI).

4.5

Efficiency and prudency of Telstra’s 2013–14 base year
operating expenditure

4.5.1

ACCC’s further draft decision
In response to the ACCC’s draft decision concerns on the relevance, prudency and efficiency
of Telstra’s base year FLSM operating expenditure, Telstra provided further information on its
operating expenditures that included a comprehensive mapping of its general ledger
expenditures to fixed line asset classes.
On the basis of the information and for the purposes of the further draft decision, the ACCC
could sufficiently scrutinise the traceability of fixed line operating expenditure from Telstra’s
general ledger to its fixed line asset classes. However, in its May 2015 submission, Telstra also
presented further revisions to its fixed line operating expenditures which raised ACCC concerns
about the degree of uncertainty and discretion around Telstra’s estimates of its base year
operating expenditure. While the ACCC had concerns relating to Telstra’s discretion to allocate
expenditures from the general ledger to fixed line services, the ACCC’s further draft decision
was, on the basis of the additional information Telstra had provided since the draft decision, to
80
accept Telstra’s base year operating expenditures for 2013–14 as both prudent and efficient.
The ACCC’s further draft decision was also to reverse its draft decision to remove Telstra’s
proposed adjustment to its business unit support mark-up based on further information
provided by Telstra. The ACCC’s further draft decision was that Telstra’s proposed upward
adjustment to its business unit support mark-up is prudent and efficient.

79

80

This includes a correction to the calculation and removal of NBN-related propex, a small change in
the CPI, correction of minor calculation errors (identified by Optus and the ACCC) and an adjustment
to forecast TEBA rack usage in Telstra’s forecast model. See also: Optus, Submission in response to
ACCC Further Draft Decision – Outstanding Issues, Public inquiry into final access determinations for
fixed line services – primary price terms, confidential version, July 2015, p. 8.
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
further draft decision – outstanding issues, June 2015, p. 30.
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The ACCC’s further draft decision on base year operating expenditure was contingent on
Telstra providing the ACCC with information to support its approach for allocating fault
rectification activity to fixed line services and to explain what property rental costs are incurred
by the fixed line services.
In regard to the first of these issues, [c-i-c starts]

[c-i-c ends]
On the matter of property rental costs incurred by the fixed line services, [c-i-c starts]

[c-i-c ends]

4.5.2

Submissions to the further draft decision
Telstra
In its response to the further draft decision Telstra submitted additional information on the
allocation of indirect fault reporting costs to fixed line services and the allocation of property
84
rental costs associated with the supply of fixed lines services.
[c-i-c starts]

81
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Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March
2015, commercial-in-confidence, p. 20.
Telstra, Public inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015, Confidential Version, Appendix 4, pp. 245-248.
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
further draft decision – outstanding issues, June 2015, p. 30.
Telstra, Public inquiry into final access determinations for fixed line services – primary prices,
Response to ACCC further draft decision, 17 July 2015, Confidential Version, p. 34.
ibid, p. 62.
ibid, p. 63.
Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March
2015, commercial-in-confidence, p. 20; Telstra, Public inquiry into final access determinations for
fixed line services – primary prices, Response to ACCC further draft decision, 17 July 2015,
Confidential Version, p. 63.
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[c-i-c ends]

Optus
Optus submitted that the ACCC appears to be satisfied that Telstra has provided sufficient
information on the mapping of costs from the general ledger to FLSM asset classes while also
observing Telstra has an incentive to inflate costs allocated to the regulated fixed line
92
services.
Optus has also identified an error in the operating expenditure worksheet. Optus submitted that
the formulas for Telstra exchange building access (TEBA) and Other Third Party Access (TPA)
racks should be revised as it refers to the wrong cells in the demand forecasts. The current
model results in the overstating of the number of TEBA and Other TPA racks and therefore
leads to an overestimate of electricity consumption in the Networks cost centre. Correcting for
this error reduces the total forecast electricity expenditure to be incurred in the Networks cost
93
centre.
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Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March
2015, commercial-in-confidence, p. 20; Telstra, Public inquiry into final access determinations for
fixed line services – primary prices, Response to ACCC further draft decision, 17 July 2015,
Confidential Version, p. 63.
Telstra, Public inquiry into final access determinations for fixed line services – primary prices,
Response to ACCC further draft decision, 17 July 2015, Confidential Version, pp. 63-64.
ibid, p. 64.
ibid, pp. 64-65.
Optus, Submission in response to ACCC Further Draft Decision – Outstanding Issues, Public inquiry
into final access determinations for fixed line services – primary price terms, confidential version, July
2015, p. 7.
ibid, p. 8.
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4.5.3

ACCC final assessment and decision
In response to the further draft decision, Telstra has provided sufficient information and
evidence in response to the ACCC’s outstanding queries on the allocation of annual building
rental costs and sufficient explanation of CSD fault reporting expenditure and CSD fault
rectification expenditure. The ACCC acknowledges the concerns of Optus in relation to
Telstra’s incentives to inflate operating expenditure estimates. However, on the basis of the
further information and evidence provided by Telstra in support of its operating expenditures,
the ACCC’s final decision is that Telstra’s proposed base year operating expenditures are
prudent and efficient.
The ACCC acknowledges Optus’ finding of a minor error in Telstra’s calculation of TEBA racks
and other third party access racks in its proposed forecast operating expenditures. The ACCC
has corrected this error. The ACCC also identified and corrected another minor calculation
error in Telstra’s forecast of the electricity consumption of other third party racks. Telstra had
failed to include a 30 per cent mark-up for overhead power consumption (for example, air
conditioning) when accounting for the change in power consumption of third party access racks
(NBN). This mark-up has now been added to the change in power consumption of third party
access racks and has slightly increased electricity consumption expenditure for Networks.

4.6

The responsiveness of Telstra’s operating expenditure
to changes in demand

4.6.1

ACCC further draft decision
In the further draft decision, the ACCC noted considerable uncertainty and variation around
Telstra’s forecast operating expenditures. Telstra had demonstrated that it had considerable
discretion in choosing the allocation methods to estimate its base year operating expenditure
94, 95
and such discretion has material effects on its forecast of operating expenditures.
The further draft decision stated that scope for such discretion may elevate the risk of Telstra
proposing to include imprudent and inefficient expenditures in the FLSM.
However, the ACCC stated in the further draft decision that Telstra had provided the ACCC
with considerably more information on:

94

95



the mapping of its operating expenditures from its general ledger to FLSM asset
classes for the base year, and



how particular technical constraints and the nature of the NBN rollout may inhibit
Telstra from substantially reducing its network operating expenditures over the forecast
period.

For example, in its response to the draft decision, Telstra had claimed that its particular choices of
allocation methods for Networks resulted in $[c-i-c starts]
[c-i-c ends] million less FLSM
operating expenditure for 2013–14 and possibly several times that amount for its forecast operating
expenditure over the forecast period. Telstra, Public Inquiry into final access determinations for fixed
line services – primary prices, Response to Draft Decision, 1 May 2015, p. 18.
In its response to the draft decision, Telstra had also stated that it may include considerably more
FLSM relevant operating expenditure in the future. For example, through further analysis of its
general ledger in response to the draft decision, Telstra had identified a further $[c-i-c starts]
[c-ic ends] million that may be relevant to FLSM asset classes that it had decided not to include because
more thorough analysis was required. Telstra also stated it did not have time to review other business
units where even further FLSM relevant operating expenditure may be identified. Telstra, Public
Inquiry into final access determinations for fixed line services – primary prices, Response to Draft
Decision, 1 May 2015, p. 8, p. 220.
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On the basis of the further information Telstra had provided, the ACCC’s further draft decision
96
was that Telstra’s forecast operating expenditures were likely to be both prudent and efficient.

4.6.2

Submissions to the further draft decision
Telstra
Telstra provided an extensive response on the issue of the responsiveness of operating
expenditure to demand in its submission of May 2015 and did not submit further on the issue in
its response to the further draft decision.

iiNet
iiNet submitted that the ACCC must not accept Telstra’s forecast operating expenditure unless
the ACCC is satisfied that Telstra’s forecast operating expenditure presents prudent and
97
efficient costs. While iiNet acknowledged Telstra’s extensive provision of information in
support of its operating expenditures, iiNet remained concerned that the fundamental
information asymmetries and lack of transparency mean that much of the information is
accepted at face value.
iiNet submitted that Telstra should not be permitted to use a request for transparency as an
opportunity to adjust its forecast operating expenditure upwards, otherwise Telstra will have no
incentive to provide accurate and transparent forecasts. iiNet further submitted that if the ACCC
deemed it appropriate to revisit the issue of forecast operating expenditure due to Telstra
submitting yet further revised operating expenditure, the ACCC should use the January 2015
98
forecast operating expenditure for the purposes of the FLSM.

Optus
Optus submitted that there is considerable information asymmetry in the assessment of the
prudency and efficiency of forecast expenditure limits. Optus considered that there is
substantial doubt over the prudency of Telstra’s forecast expenditure. It argued that the further
draft decision had increased allowable expenditure by [c-i-c starts]
[c-i-c ends] per cent over
the period of the FAD and it appears implausible that a publicly listed company would allow
such forecasts of operating costs in the face of significant drops in demand without market
99
reaction.
Optus submitted that the ACCC had only made minimal changes to the operating expenditure
forecasts provided by Telstra and it was not clear that the further draft decision adequately
responds to issues raised in the response to the draft decision.
Optus remained concerned that when the ACCC has a range of reasonable values to choose
from, it appears to choose values that promote Telstra’s business interests over the interests of
100
its customers and competition.
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ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
further draft decision – outstanding issues, June 2015, pp. 35-36.
iiNet, Public inquiry into final access determinations for fixed line services – primary price terms,
Further Draft Decision – Outstanding Issues, June 2015, Confidential Version, p. 3.
ibid, p. 5.
Optus, Submission in response to ACCC Further Draft Decision – Outstanding Issues, Public inquiry
into final access determinations for fixed line services – primary price terms, confidential version, July
2015, p. 3.
ibid, p. 7.
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Macquarie Telecom
Macquarie Telecom submitted that it retained concerns regarding whether Telstra’s forecast
operating expenditure is accurate and consistent with the long term interests of end users.
Macquarie submitted that the information asymmetry and the lack of visibility of Telstra’s
101
forecasts could potentially lead to an imprudent and inefficient level of expenditure.
Macquarie considered that the ACCC should not accept any forecast expenditure figures above
those already provided by Telstra. Macquarie submitted that if Telstra has undertaken even
further revisions, the ACCC should accept the forecasts provided inJanuary 2015 with
appropriate adjustments to remove NBN propex and any other inappropriate inclusions for the
102
provision of fixed line services.

4.6.3

ACCC final assessment and decision
While the ACCC had regard to stakeholders’ concerns, the ACCC also considers that Telstra
has provided substantial further information and evidence that:


its mapping of expenditures from general ledger to FLSM asset classes, including its
updated operating expenditures provided in May 2015, best reflect causal relations
between the supply of fixed line services and the expenditures incurred in its general
ledger, and



that technical constraints and the nature of the NBN rollout may inhibit Telstra from
substantially reducing its network operating expenditures for certain cost centres in
response to falling demand, but overall Telstra’s operating expenditures are sufficiently
responsive to forecast changes in demand.

Therefore, the ACCC’s final decision is that Telstra’s forecast operating expenditure and the
responsiveness of Telstra’s forecast operating expenditure to changes in demand are both
prudent and efficient.

4.7

Propex

4.7.1

ACCC further draft decision
The ACCC’s further draft decision found that Telstra’s proposed propex (excluding NBN-related
propex) was both prudent and efficient. However, several outstanding concerns remained and
the ACCC sought further clarification from Telstra on propex attributions to cost centres.
Telstra’s March 2015 submission identified approximately $[c-i-c starts]
[c-i-c ends] million
103
of propex for 2013–2014 originating from ‘other’ cost centres.
The ACCC was concerned
that Telstra did not identify these cost centres in which a considerable amount of FLSMrelevant propex was attributed.
Telstra’s response to the ACCC draft decision included propex adjustments and attributions of
propex to identifiable cost centres. These adjustments and attributions were provided by
Telstra’s consultant, KPMG. The revised breakdown of the propex spend by originating cost
centre is provided in the right-hand column of Table 4.2.
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Macquarie Telecom, Public inquiry into final access determinations for fixed line services – primary
price terms, Further draft decision – Outstanding issues – June 2015, Submission by Macquarie
Telecom, 21 July 2015, p. 1.
ibid, p. 2.
Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March
2015, commercial-in-confidence, p. 88.
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Table 4.2

Telstra’s proposed propex by cost centre (2013–14, million $ nominal)

Cost Centre

Telstra’s March
2015 response

CSD

[c-i-c starts]

Telstra’s
response to draft
decision - KPMG
(May 2015)

Networks
ITS
TSO
Other Lines of Business/Cost Centres
Net reduction in propex undertaken by TelstraKPMG
Total

[c-i-c
ends]

Source: Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March 2015,
commercial-in-confidence, p. 88 and KPMG, The basis for determining Telstra’s base year operating
expenditure for fixed line services, Gilbert and Tobin, April 2015, p. 138.

The propex spend for the 2013–14 base year of $[c-i-c starts]
[c-i-c ends] million, and in
the Telstra-KPMG response most of the propex originally attributed to ‘other’ cost centres was
subsequently attributed to the Information Technology Solutions (ITS) cost centre. The TelstraKPMG response also attributed some propex from ‘other’ cost centres to the Telstra Service
104
Operations (TSO) cost centre. Telstra-KPMG had also reduced total base year propex by
$[c-i-c starts]
[c-i-c ends] million so that the total propex could be reconciled with the base
year propex in the FLSM (and in the March 2015 mapping from general ledger to FLSM asset
classes).
While the ACCC considered that the Telstra-KPMG attribution of propex by identifiable cost
centre improved the transparency and traceability of Telstra’s propex, it appeared that KPMG’s
adjustment of $[c-i-c starts]
[c-i-c ends] million had been undertaken to reconcile its
105
estimated FLSM-propex amount with Telstra’s FLSM-propex estimate for the base year.
The ACCC was concerned that KPMG had reattributed a substantial amount of propex from
‘other’ cost centres to ITS (and to a lesser extent TSO) without any explanation. The
substantial reattribution of propex from ‘other’ cost centres to ITS also did not seem to reflect
106
the nature of these expenditures based on IMC code. The ACCC was also concerned that
the adjustments undertaken by Telstra highlighted a considerable degree of latitude and
discretion around its estimates of propex for the base year and accordingly its forecast of
107
propex.
On the basis of the more comprehensive itemisation and mapping of propex spends provided
by Telstra following the draft decision and subject to some further clarification from Telstra on
the propex spends allocated to the ITS costs centre, the ACCC’s further draft decision was to
108
accept Telstra’s forecast of non NBN-related propex as prudent and efficient.

104
105
106
107
108

KPMG, Gilbert and Tobin, The basis for determining Telstra’s base year operating expenditure for
fixed line services, April 2015, p. 138.
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
further draft decision – outstanding issues, June 2015, p. 40.
ibid, pp. 40-41.
ibid, p. 41.
ibid, p. 42.
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4.7.2

Submissions to the further draft decision
Telstra
In response to the further draft decision, Telstra confirmed that the total proposed propex
amount of $[c-i-c starts]
[c-i-c ends] million for the 2013–14 base year remains
109
unchanged. However, Telstra submitted that the ACCC had confused the information
110
provided by KPMG. Telstra submitted that KPMG’s adjustments and attributions of propex,
which included:


the net adjustment of $[c-i-c starts]



the attribution of $[c-i-c starts]
and

[c-i-c ends] million of FLSM-relevant propex to ITS



the attribution of $[c-i-c starts]
(Table 4.2 above),

[c-i-c ends] million of FLSM-relevant propex to TSO

were all incorrect.

[c-i-c ends] million of FLSM-relevant propex

111

Telstra provided a correct breakdown of FLSM-relevant propex and total propex by cost centre
for 2013–14 (Table 4.3). Telstra confirmed that there has been no change to the FLSM-related
112
propex for each cost centre since Telstra’s March 2015 submission. The estimated FLSMrelevant propex attributed to ITS is $[c-i-c starts]
[c-i-c ends] million and the estimated
FLSM-relevant propex attributed to TSO is $[c-i-c starts]
[c-i-c ends] million. For the
avoidance of doubt, Telstra submitted that propex had not been reattributed or transferred to
113
ITS (and TSO) since Telstra’s March 2015 submission.
Table 4.3
nominal)

Telstra’s July 2015 response: Propex by cost centre (2013–14, million $

Cost Centre

FLSM-relevant
a
propex )

CSD

CSD

Networks

Consumer and Mobility Product
Engineering

Total Propex

$[c-i-c starts]

Fixed and Data Access Engineering
Transport and Routing Engineering
TSO
ITS
Other Lines of
Business/Other
Cost Centres
Total

109
110
111
112
113

[c-i-c
ends] m

Telstra, Public inquiry into final access determinations for fixed line services – primary prices,
Response to ACCC further draft decision, 17 July 2015, Confidential Version, p. 62.
ibid, p. 57.
ibid, p. 57.
ibid, p. 58.
ibid, p. 61.
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Source: Telstra, Public inquiry into final access determinations for fixed line services – primary prices, Response
to ACCC further draft decision, 17 July 2015, Confidential Version, pp. 60-61; a Telstra’s March 2015 information
request response.

Telstra submitted that the FLSM-relevant propex amount of $[c-i-c starts]
[c-i-c ends]
million is still attributed to ‘other’ cost centres. Telstra acknowledged that it had not previously
specified the sources of these other cost centres and submitted the following information to
114
assist the ACCC in the identification of these cost centres. Table 4.4 provides a complete
breakdown of FLSM-relevant propex by cost centre that is contained within Telstra’s ‘other’
cost centres.
Table 4.4
Telstra’s July 2015 response: FLSM-propex breakdown by cost centre
within ‘other’ cost centres (2013–14, million $ nominal)
‘Other’ cost centres/‘Other lines of business’

Propex related to FLSM

Other groups within Networks
Enterprise and Business Product Engineering

$[c-i-c starts]

Media
Network Commercial Engineering
Network Infrastructure Management
Networks Delivery
Networks ED Group Office
Wireless Network Engineering
Other Lines of Business within Telstra Operations Business Unit
Telstra Operations – Other
Telstra Operations – NBN delivery
Other Corporate and Business Units within Telstra
Telstra Retail BU (all Lines of Business)
Global and Enterprise Services BU (all Lines of Business)
Telstra Media Group BU
Telstra Wholesale Group BU
Corporate Accounting Group BU
Corporate Unit – Business Support and Improvement
Corporate Unit – Finance and Strategy
Total ‘other’ cost centres/‘other lines of business’

[c-i-c ends] m

Source: Telstra, Public inquiry into final access determinations for fixed line services – primary prices, Response
to ACCC further draft decision, 17 July 2015, Confidential Version, pp. 64-65.

4.7.3

ACCC final assessment and decision
As a result of Telstra’s provision of further information, the transparency of FLSM-relevant
propex by IMC code and FLSM-relevant propex by originating cost centre was improved.

114

ibid, pp. 64-65.
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The ACCC considers that while KPMG’s attributions and calculations were incorrect, KPMG
had attempted to provide more visibility and transparency on Telstra’s FLSM-relevant propex
attributions. Telstra’s March 2015 FLSM-propex attributions to cost centre are incomplete and
opaque. For example, in Telstra’s March 2015 response, FLSM-relevant propex attributed to
Networks appeared to be negligible, at $[c-i-c starts]
[c-i-c ends] million. However, when
considering the propex attributions in Table 4.4, the correct FLSM-relevant propex amount
originating from Networks is $[c-i-c starts]
[c-i-c ends] million. In its March 2015 response,
Telstra had also failed to identify the cost centres from which a significant amount of FLSMrelevant propex originated, such as the ‘NBN delivery and NBN deal group’ ($[c-i-c starts]
[c-i-c ends] million of FLSM-relevant propex originates from this group – this has now been
addressed in the data provided in Table 4.4.
The ACCC considers that in response to the further draft decision, Telstra had provided
sufficient information and clarification on propex and the attribution of propex by cost centre.
The ACCC’s final decision is that Telstra’s proposed base year and forecast propex (excluding
NBN-related propex) are both prudent and efficient.

4.8

Telstra’s proposed cost and productivity indices

4.8.1

Draft decision
In the draft decision, the ACCC considered that Telstra’s proposed cost and productivity indices
were prudent and efficient. However, the ACCC considered that Telstra’s proposed forecast
change in the CPI was too high, at 2.7 per cent per annum. The ACCC had adjusted the
forecast change in the CPI from 2.7 per cent to 2.4 per cent per annum over the forecast
period. In the further draft decision the forecast annual change in the CPI was revised to 2.5
per cent per annum over the regulatory period on the basis of the latest forecasts. The ACCC
also had an outstanding concern that Telstra had not applied efficiency indices to all its cost
115
centres including propex.

4.8.2

Submissions to the draft decision
Telstra
In response to the ACCC’s concern in the draft decision that Telstra had not applied efficiency
indices to all its cost centres, Telstra stated that efficiency gains are assumed in areas where
the relevant business unit has set efficiency targets. Telstra submitted that these business unit
efficiency targets are not necessarily reflective of what has been achievable in practice, but
rather reflect management objectives to drive business productivity and reduce costs. Telstra
submitted that these projected efficiency gains are ambitious and are likely to overstate the true
116
potential for efficiency gains.
Telstra submitted that it has not assumed efficiency gains in its forecasting where such gains
are not considered to be feasible by the relevant business units – this reflects the fact that there
117
is less scope for efficiency gains in some areas.
Telstra noted that no efficiency gains are assumed for building outgoings since there is limited
scope to improve efficiency in this area. Telstra must continue to maintain its network buildings,
and it does not anticipate that the cost of its maintenance and operations can be materially
118
reduced.
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ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
draft decision, 11 March 2015, p. 49.
Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015, p. 125.
ibid, p. 125.
ibid, p. 125.
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Telstra also noted that no efficiency gains are assumed for fault repair since fault repair costs
are a function of the fault rate, the number of SIOs and the unit costs of repairing faults. Telstra
119
does not consider there to be scope for material efficiency gains in this area.

Optus
Optus reiterated the concerns of the ACCC in relation to Telstra’s inconsistent application of
efficiency indices to its cost centres. Optus considered that Telstra’s choice and application of
cost and efficiency indices will need to be revisited because while the ACCC stated a
preliminary view that the indices are reasonable, it did not provided any conclusions on the
120
approaches taken in relation to Telstra’s application of such indices.

4.8.3

ACCC final assessment and decision
In the draft decision, the ACCC required further explanation why Telstra had not applied
indices, particularly efficiency indices, to all FLSM-relevant cost centres (CSD, Telstra
Wholesale Group and propex) and the activity ‘building maintenance and outgoings’ within
Networks.
In the final decision, the ACCC has considered Telstra’s specific response to the ACCC draft
decision on efficiency indices in combination with two other considerations that are necessary
for the assessment of Telstra’s application of efficiency indices:


Telstra had provided considerable evidence (in response to the draft decision) that the
forecast efficiency gains for its electricity consumption may be difficult to achieve.
Telstra had provided evidence that power consumption in ESAs is unlikely to fall over
121
time, despite the projected efficiency gains and the fall in demand.



For cost centres that flexibly respond to the decline in demand and yet have no
recorded efficiency gains, the ACCC also considered the responsiveness of cost centre
expenditures to changes in demand in the efficiency assessment.

Networks activity: ‘building maintenance and outgoings’
For the Networks cost centre, the ACCC has considered the following:
1. evidence of a potential over-estimation of its forecast annual efficiency gains for
electricity consumption, noting that electricity expenditure is on average more than
three times greater than the expenditure on ‘building maintenance and outgoings’
which has no recorded efficiency gains, and
2. forecast annual efficiency gains of between [c-i-c starts] [c-i-c ends] and [c-i-c starts]
[c-i-c ends] per cent per annum for all but one of Networks activities,
against Telstra’s forecast of no efficiency gains for building maintenance outgoings in the
Networks cost centre. When isolating the effect of efficiency gains, the combined Networks
expenditures on electricity consumption, ‘internal and contract network maintenance’ and
‘building maintenance and outgoings’ (that is, expenditures largely within Telstra’s control) fall
by over [c-i-c starts] [c-i-c ends] per cent per annum over the regulatory period. This is
despite no efficiency gains being recorded for the latter expenditure.

119
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ibid, p. 125.
Optus, Submission in response to ACCC Draft Decision, Public Inquiry into final access
determinations for fixed line services – primary price terms, Confidential Version, April 2015, pp. 8283.
Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015, pp. 97-106 and Appendix 5.
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Given the decline in these combined expenditures from efficiency gains, including
consideration of evidence that efficiency gains may be difficult to achieve, the ACCC considers
that Telstra’s application of efficiency indices to the Networks cost centre is prudent and
efficient.
CSD, Telstra Wholesale Group and propex
The ACCC notes that while no projected efficiency gains are recorded for CSD (which includes
fault reporting and fault repair), the Telstra Wholesale Group and propex, cost centres flexibly
respond to changes in demand and the rollout. And the responsiveness of a cost centre’s
expenditures to changes in demand has also informed the ACCC’s assessment of cost centre
efficiency over time.
Given the expected significant change in fixed line service demand over the regulatory period,
a more comprehensive assessment of a cost centre’s efficiency also includes the measurement
of a cost centre’s forecast expenditures relative to the forecast volume of services it provides
122
(the degree of technical efficiency)
and consideration of the impact of a loss of scale on cost
123
centre productivity. Therefore, the ACCC considers that a more comprehensive assessment
of efficiency includes the consideration of:
1. Telstra’s application of cost and efficiency indices to its cost centre expenditures over
time, since the application of cost and efficiency indices to expenditures affects the
efficiency of a cost centre’s expenditures relative to the volume of services it provides,
and
2. The forecast responsiveness of cost centre expenditures to changing service volumes.
Given the significant impact of NBN migration on fixed line service demand over the
regulatory period, the responsiveness of cost centre expenditures to changing service
volumes is also important in the assessment of efficiency for two reasons:
Firstly, given the significant forecast change in demand, an accurate forecast of
expenditure avoided is necessary since the efficient avoidance of cost when demand
124
falls is critical to the cost centre achieving technical efficiency.
Secondly, cost centres that are responsive or scaled to demand may find it difficult to
record overall annual efficiency gains. Once cost centre operations are scaled to the
decline in demand for services, the loss of productivity from the loss of economies of
scale is unavoidable (assuming Telstra experiences increasing returns to scale in the
provision of fixed line SIOs) and may offset or even dominate any other annual
efficiency gains that could be achieved.
While Telstra does not expect annual efficiency gains for the CSD and Telstra Wholesale
Group cost centres, these cost centre expenditures are forecast to be highly responsive to the
loss of fixed line SIOs. Real CSD expenditures are projected to fall by [c-i-c starts]
[c-i-c
ends] per cent and real Wholesale Group expenditures are projected to fall by [c-i-c starts]
122

123

124

And the measure of ‘technical progress’ is the ability of a firm to become more technically efficient
over time. Technical progress relates to the ability of a firm to produce more with a given amount of
input quantities in the current period compared to the previous period.
Coelli, Rao, O’Donnell and George Battese consider the effect of scale on productivity, Timothy
Coelli, D.S. Prasada Rao, Christopher O’Donnell and George Battese (2005), An Introduction to
Efficiency and Productivity Analysis, Second Edition, Springer, New York, p. 52.
For example, while a cost centre may achieve annual efficiency gains of 6 per cent over the
regulatory period, technical inefficiency may still arise if the cost centre could, but does not,
proportionally reduce costs if the volume of services falls by half. The same cost centre may even be
closer to ‘full efficiency’ and technical efficiency if it could not achieve annual efficiency gains of 6 per
cent and yet proportionally reduced its expenditures in response to a fall in service volumes. ‘Fully
efficient’ firms are defined in: Timothy Coelli, D.S. Prasada Rao, Christopher O’Donnell and George
Battese (2005), An Introduction to Efficiency and Productivity Analysis, Second Edition, Springer,
New York, pp. 52-53.
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[c-i-c ends] per cent over the forecast period. In proportional terms, the reduction in Wholesale
Group expenditures is almost as fast as the expected cumulative loss of fixed line SIOs over
125
the forecast period under the updated rollout schedule (73 per cent).
In the draft decision, the ACCC also had concerns that cost and efficiency indices were not
126
applied to projections of propex. However, with the removal of NBN-related propex
(considered below), real propex is forecast to fall by [c-i-c starts]
[c-i-c ends] per cent over
the forecast period, which is highly responsive to the expected cumulative loss of fixed line
SIOs.
In addition to the consideration that CSD, Wholesale and propex are expected to avoid
significant expenditures over the regulatory period, the ACCC also notes that once these cost
centre operations are scaled to the volume of services remaining on the network, recording
annual efficiency gains may be unrealistic given the loss of productivity that arises from a loss
of scale. The loss of productivity from a loss of scale may offset or even dominate any annual
efficiency gains that could be achieved by CSD, Telstra Wholesale Group and propex.
Telstra’s response to the draft decision on the feasible scope and magnitude of its projected
efficiency gains has addressed ACCC concerns about the inconsistency in the application of
efficiency indices to its proposed expenditures.
For Networks, while annual efficiency gains are not recorded for one activity (building
maintenance and outgoings), Networks expenditures within Telstra’s control fall due to
significant efficiency gains in other areas, and this is despite evidence that some recorded
127
efficiency gains may be difficult to achieve.
For cost centres where forecast annual efficiency gains are not recorded, the ACCC considers
that the expenditures incurred by these cost centres are efficient since these expenditures are
highly responsive to a change in service volumes. This is because the ACCC’s assessment of
Telstra’s application of efficiency indices to its cost centres is also informed by a more
comprehensive measure of cost centre efficiency that also includes consideration of the
responsiveness of cost centre expenditures to changes in service volumes and consideration of
the effect of reduced scale on productivity and its impact on forecast efficiency gains.
Therefore, the ACCC’s final decision is that Telstra’s proposed application of cost and
productivity indices to its cost centres is both prudent and efficient.

4.9

NBN-related propex

4.9.1

Draft decision
In the draft decision, the ACCC considered that Telstra’s proposal to include NBN-related
propex in its operating expenditure forecasts is not prudent and efficient since the NBN-related
propex is incremental to the NBN. NBN-related propex was therefore excluded from Telstra’s
128
proposed operating expenditure forecasts.
The ACCC considered that Telstra had not demonstrated that fixed line services also benefit
from NBN-related propex, indicating that the benefits and costs of this expenditure are specific
or incremental to the NBN. NBN-related propex may still be mapped to the relevant asset
classes if Telstra’s cost allocation framework correctly allocated NBN-related propex costs to
125
126
127
128

Based on the ACCC’s final decision adjustments to Telstra, Fixed Services Forecast Model, version
1.2 (May 2015)
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
draft decision, 11 March 2015, p. 49.
Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015.
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
draft decision, 11 March 2015, p. 55.
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NBN (such that fixed line services do not bear the cost of NBN-related propex). However, the
ACCC noted that Telstra’s cost allocation framework failed to appropriately account for the size
129
of NBN-related propex relative to total operating expenditure for the relevant asset classes.
The ACCC’s draft decision did not consider Telstra’s 6 February 2015 proposed amendments
to its NBN-related propex given the limited time to consider these amendments and because
Telstra’s propex adjustments had raised further concerns about the lack of transparency in the
attribution of propex to asset classes.

4.9.2

Submissions
Telstra February 2015 submission
130

In its 6 February submission, Telstra identified an error in the attribution of NBN-related
capital expenditure and NBN-related propex to asset classes in its January 2015 operating
expenditure forecasts. Telstra corrected this error by reallocating NBN-related capital
expenditure and NBN-related propex from CA07 Other communications plant and equipment
and CA09 Network buildings/support to CO07 Other communications plant and equipment and
131
CO09 Network buildings/support.

Telstra’s 5 March 2015 response
In its 5 March 2015 response, Telstra submitted that NBN-related expenditure is appropriately
attributed to FLSM asset classes since: firstly, this expenditure applies to the asset class in
which it is attributed; and secondly, that internal consistency and unbiased allocations within a
fully allocated cost framework requires that the relative use of a given asset by different
services determines the allocation of cost with respect to that asset class (for the asset classes
132
in which NBN expenditure is attributed).

Telstra’s 12 March 2015 response
In its 12 March 2015 response, Telstra identified the NBN-related IMC project codes and their
corresponding propex amounts for the 2013–14 base year. The propex amount for each IMC
133
code is then mapped to FLSM asset classes. Through the identification of NBN-related
project IMC codes, a total NBN-related propex of $[c-i-c starts]
[c-i-c ends] million is
134
mapped to FLSM asset classes for the 2013–14 base year.
Telstra also provided an attribution of NBN-related propex by cost centre (although not all were
identifiable in this submission). In Telstra’s March 2015 submission, $[c-i-c starts]
[c-i-c
ends] million or approximately [c-i-c starts]
[c-i-c ends] per cent of total NBN-related propex
that is mapped to FLSM asset classes originates from ‘other’ cost centres. The remaining [c-i-c
starts]
[c-i-c ends] per cent of NBN-related propex originates from CSD, Networks, ITS and
135
TSO. (In its submission to the further draft decision, Telstra revealed that the NBN-related
propex, which originates from ‘other’ cost centres, is attributed to the ‘NBN delivery and NBN
129
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While Telstra had stated that its cost allocation for ducts and pipes includes an allocation to NBN for
its use of Telstra’s duct and pipe network, Telstra had not identified user-specific capital works, such
as NBN-related duct remediation, as a relevant activity for which duct usage drivers (based on duct
usage kilometres) are appropriate. Telstra, Fixed Services Forecast Model, v1.1 (Jan2015); Telstra,
Cost Allocation Framework for the ACCC Fixed Line Services Model, Framework and Model Guide,
Version 1, July 2014, Commercial in Confidence, pp. 17-21.
This submission is available on the ACCC’s website.
Telstra, Amendments to the Fixed Line Services Model, 6 February 2015, p. 14.
Telstra, Fixed line services final access determination inquiry: ACCC request for information,
Additional response to ACCC questions, 5 March 2015, p. 3.
Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March
2015, commercial-in-confidence, pp. 222–228.
Ibid., pp. 222–228.
Ibid., pp. 222–228.
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deal group’. However, the proposed NBN-related propex amount from this group has fallen
136
from $[c-i-c starts]
[c-i-c ends] million to $[c-i-c starts]
[c-i-c ends] million. )

Telstra’s submission to the draft decision
Telstra considered that the ACCC’s analysis of NBN-related expenditure is flawed and is
inconsistent with the asset-based costing approach applied in the FLSM and the use of the fully
137
allocated cost framework. Telstra submitted that the ACCC’s approach imagines a world in
which there is no NBN rollout, and in which Telstra continues to provide legacy fixed line
services on a stand-alone basis.
Telstra submitted that it does not provide the fixed line services on a standalone basis; rather,
the fixed line services are supplied over a network that is also used to supply a range of other
services. For this reason an asset-based costing approach is applied in the FLSM where all
costs attributable to the FLSM are included in the FLSM and costs of each asset class are
138
allocated among all users of that asset class in proportion to their relative usage.
Telstra submitted that the ACCC is assuming that, but for the NBN rollout, the NBN-related
expenditure would have been entirely avoided. However, the ACCC does not consider the
various other possible states of the world, absent the NBN rollout, such as:


Telstra upgrading its fixed line network, needing to remediate ducts and other
infrastructure to facilitate this; and/or



Telstra continuing to supply services over the legacy copper network, and incurring
139
maintenance costs of an ageing network.

Telstra considered that the ACCC appears to recognise that NBN access services are one of
the services that Telstra needs to supply over the fixed-line, as it allows a portion of the FLSM
costs to be allocated to these services. However, Telstra submits that the ACCC does not
consider that the incremental costs of facilitating NBN access services should be included in
140
the FLSM cost base.
Telstra submitted that the ACCC’s approach is internally inconsistent and likely to result in
Telstra under-recovering the costs of the fixed line network. Telstra stated that if NBN-related
expenditure on fixed line assets were excluded from the cost base, it would not be legitimate or
internally consistent to include NBN’s use of the fixed line assets as part of the cost allocation
141
framework.
Telstra submitted an alternative framework for assessment of NBN-related expenditure. The
alternative framework would address two questions:


Is the expenditure attributable to a FLSM asset class or fixed line services?



Is the expenditure on the relevant asset class prudent and efficient?

142

Telstra submitted if the answer is ‘yes’ to both questions then the expenditure must be included
in the FLSM cost base. Telstra submitted that it is not appropriate to exclude expenditure on
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the basis that it is incremental to the provision of a particular service, particularly in
143
circumstances where that service’s use is being taken into account in the allocation of costs.
Telstra further submitted that the remediation of duct infrastructure to facilitate the NBN rollout
will have a significant long-term benefit for all users of the fixed-line network, and for all end
users. It is not just Telstra and/or the NBN that will benefit from the investment over the longterm. All future users of the NBN will benefit. Allowing the duct network to deteriorate further
would lead to higher costs for end-users over the long term, whether or not the NBN is rolled
144
out.
In its May 2015 response to the draft decision Telstra submitted revised expenditure forecasts
(Telstra Fixed Services Forecast Model v1.2). In these revised expenditure forecasts Telstra
reduced the proposed NBN-related propex over the 2015–16 to 2018–19 regulatory period
from $[c-i-c starts]
[c-i-c ends] million to $[c-i-c starts]
[c-i-c ends] million ($2009)
145
according to original ACCC calculations.
Telstra has also reversed its February 2015 reallocation of NBN-propex from the CAN, CA07
Other communications plant and equipment and CA09 Network buildings/support) to the Core,
CO07 Other communications plant and equipment and CO09 Network buildings/support). As a
result, all of Telstra’s NBN-related propex is allocated to the CAN side of Telstra’s fixed line
network, with over [c-i-c starts]
[c-i-c ends] per cent of NBN-related propex is allocated to
CA01, CA07 and CA09.

Optus
Optus submitted that NBN-related expenditure should be regarded as incremental to the NBN
146
and therefore should be recovered from users of NBN and not Telstra’s fixed line network.

Frontier
In its submission on behalf of the Competitive Carriers Coalition, iiNet and Optus to the draft
decision, Frontier considered that the ACCC needs to take further account of WIK-Consult’s
147
analysis which includes the removal of NBN-related expenditures from FLSM asset classes.

Macquarie
In its submission to the further draft decision Macquarie considered that the ACCC should only
accept the forecasts provided for the purposes of the January 2015 forecast operating
expenditure with appropriate adjustments to remove NBN propex and any other inappropriate
148
inclusions for the provision of fixed line services.

4.9.3

ACCC final assessment and decision
The ACCC has considered the responses from Telstra and other stakeholders. While Telstra
has stated that NBN-related expenditures will provide benefits for other users of the FLSM
asset classes and that NBN-related expenditures supplant existing fixed line expenditures,
Telstra has not demonstrated or provided evidence for these points. That is, Telstra has not
143
144
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demonstrated that these expenditures would be undertaken for the benefit of users other than
the NBN in the absence of the NBN. Telstra has also stated the shared benefits are long149
term , indicating that benefits may only accrue to users of the fixed line network once they
have migrated to the NBN.
ACCC has considered Telstra’s argument that NBN-related propex should be mapped to FLSM
asset classes because these expenditures are prudent and efficient and because these
expenditures are directly related to asset classes in which they are mapped. The ACCC
considers that even if these expenditures are directly related to FLSM asset classes, NBNrelated propex cannot be considered prudent and efficient for the provision of fixed line
services since the proposed cost allocation factors require that fixed line users share the cost
of an expenditure that is incremental to NBN.
In the draft decision, the ACCC considered that even though NBN-related propex is
incremental to the NBN, NBN-related propex may be mapped to the relevant asset classes if
Telstra’s cost allocation framework can correctly allocate all these costs to the NBN. This way
NBN-related propex may be mapped to the related asset classes and fixed line services would
150
not incur the cost of NBN-related propex.
151

Table 4.5 identifies the NBN-related propex as a percentage of total operating expenditure
for CA01 Ducts and pipes, CA07 Other communications plant and equipment and CA09
Network buildings/support over the regulatory period 2015–16 to 2018–19. Over [c-i-c starts]
152
[c-i-c ends] per cent of NBN-related propex is mapped to these asset classes. The NBNrelated propex share of operating expenditure is then compared to an estimate of Telstra’s
allocation of cost to the NBN for the same asset classes.

Since the ACCC considers that the NBN will entirely capture the benefits of NBN-related
propex, the allocation of cost to NBN should at least correspond to the NBN-related propex
share of operating expenditure for that asset class. However, for the relevant asset classes, the
allocation of cost to NBN in Telstra’s proposed cost allocation framework does not
appropriately account for NBN-related propex.
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Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015, p. 42.
150
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
draft decision, 11 March 2015, p. 55.
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This approach results in a lower NBN-related propex share of total operating expenditure compared to
calculating direct NBN-related propex as a share of direct operating expenditure. Such a result is
because not all indirect costs are proportional to direct expenditures in the forecast operating
expenditure worksheet (e.g. CSD indirect). It is the absence of a proportional relationship between
indirect and direct operating expenditures that requires NBN-related propex be calculated as a share
of total operating expenditure – if direct NBN-related propex was calculated as a share of direct
operating expenditure, and this was used as a proxy for the share of NBN-related operating
expenditure for a particular asset class, this would result in an upwardly biased estimate of the share
of indirect costs attributed to NBN-related propex for that particular asset class.
152
To calculate NBN-related propex (including the mark-ups on NBN-related propex) as a share of total
operating expenditure for an asset class, total operating expenditure without NBN-related propex is
deducted from total expenditure including NBN-related propex. Since the ACCC’s final decision on
forecast operating expenditures include many adjustments and corrections in addition to the removal
of NBN-related propex and the updated rollout, the isolation and identification of NBN-related propex
for the calculation of the NBN-related propex shares in Table 4.5 necessitated that a copy of Telstra’s
forecast model was made and only adjusted for updated rollout assumptions and the removal of
NBN-related propex. The total operating expenditures from the adjusted forecast model are then
compared to Telstra’s proposed operating expenditures (v1.2, May 2015) on the basis of the updated
rollout. The NBN-related propex amounts and their share of Telstra’s proposed total operating
expenditures for the relevant asset classes can then be calculated. Note also that NBN-related
propex is also spent on CA02 Copper Cables, CA03 Other Cables and CA04 Pair Gains Systems.
However, NBN-related propex for these asset classes is less than 1 per cent of operating expenditure
for these asset classes (average, 2015–16 to 2018–19).
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Table 4.5
NBN-related propex as a proportion of total operating expenditure and
the allocation of cost to the NBN by asset class, average 2015–16 to 2018–19
Asset
Code

Asset Class

NBN-related propex as
a percentage of total
operating expenditure,
average 2015–16 to
2018–19

CA01

Ducts and pipes

[c-i-c starts]

CA07

Other communications plant and
equipment

CA09

Network buildings/support

Allocation of cost to
NBN, average 2015–
16 to 2018–19*

[c-i-c ends]

Source: Telstra Fixed Services Forecast Model v1.2 May 2015; with updated rollout adjustments, Telstra CAF
v1.3 June 2015, and Telstra Fixed Services Forecast Model v1.2 May 2015 with NBN-related propex removed
and on the basis of the updated rollout
* Average over the regulatory period 2015–16 to 2018–19. For CA01, the average includes an estimate of
NBN’s share of the duct usage by band (kilometres) based on an estimate of the forecast percentage acquisition
of HFC over the period 2015–16 to 2018–19. The average is calculated on the basis of the updated rollout
assumptions.

Telstra’s repeated revisions of its mapping of NBN-related propex to asset classes also raised
concerns whether NBN-related propex is actually attributable to the relevant FLSM asset
classes. For example, Telstra only began to record NBN-related propex for CA07 and CA09 in
its January 2015 model (v1.1). Telstra then reallocated this expenditure to CO07 and CO09 in
its February 2015 model (v1.1). In its May 2015 model (v1.2), Telstra reallocated this
expenditure back to CA07 and CA09.
The ACCC’s final decision is that NBN-related propex is to be removed from Telstra’s forecast
operating expenditure since this expenditure is incremental to NBN. On the basis of the
updated rollout schedule, the removal of NBN-related propex results in a reduction of Telstra’s
forecast operating expenditure of [c-i-c starts]
[c-i-c ends] over the regulatory
period from 2015–16 to 2018–19 ($2009).
The ACCC estimated the amount of NBN-related propex for removal on the basis of a number
of steps:

153



The removal of NBN-related propex spends from propex during the period 2011–12 to
2014–15 (in the capital expenditure worksheet). Since propex is hardcoded for these
years, NBN-related propex is estimated by multiplying the NBN share of capital
153
expenditure by the propex amounts during this period. The removal of NBN-related
propex from propex during this period ensures that NBN-related propex is not captured
in forecast propex.



Setting NBN-related capital expenditures to zero over the period from 2011–12 to
2018–19. Setting NBN-related capital expenditure to zero ensures that NBN-related
propex is not captured in forecast propex.



These adjustments provide an estimate of forecast propex and forecast operating
expenditure without NBN-related propex.



To determine the NBN-related propex amount to be removed, forecast operating
expenditure without NBN-related propex is deducted from Telstra’s proposed forecast
operating expenditure. This way, any overheads associated with NBN-related propex
are also identified and removed.

This is necessary since the forecast of propex is based on propex incurred during the years 2011–12
to 2014–15.
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The NBN-related propex of [c-i-c starts]
[c-i-c ends] ($2009) is smaller than the $[ci-c starts]
[c-i-c ends] million excluded in the further draft decision over the regulatory
period. The change in the amount of NBN-related propex to be removed is due to several
factors:
1. The updated NBN rollout. The NBN-related propex amount to be removed is larger
since the updated rollout schedule projects more premises passed by 2018–19. The
number of premises passed is a driver of NBN-related expenditures over the regulatory
period (see section 4.12).
2. A correction in the calculation of forecast NBN-related propex. Forecast propex is
based on historical propex as a share of historical capital expenditure multiplied by
forecast capital expenditure. The approach to estimating forecast NBN-related propex
requires that all NBN-related capital expenditures from 2011–12 to 2014–15 be set to
zero in the capital expenditure forecast worksheet. This allows for the calculation of
NBN-related propex by deducting forecast operating expenditures without NBN-related
propex from forecast operating expenditures that include NBN-related propex.
Previously, historical NBN-related capital expenditures were not set to zero and
therefore NBN-related capital expenditure was unintentionally captured in the forecast
of propex. This resulted in a downwardly biased forecast of fixed line propex and an
upwardly biased forecast of NBN-related propex. The correction has reduced the
amount of NBN-related propex to be removed.
3. A change in the CPI and the correction of minor calculation errors (identified by
154
Optus and the ACCC) in Telstra’s operating expenditure and demand worksheets.
4. A modification to the forecast model to maintain access seeker TEBA racks constant at
base year levels rather than decreasing during the course of the forecast period. This
change makes access seeker’s demand for racks consistent with Telstra’s constant
demand for its own racks during the period, and follows an Analysys Mason
recommendation (see chapter 11). Since TEBA racks were originally adjusted
downwards as a result of the NBN rollout, holding TEBA racks constant increases
forecast electricity consumption expenditure and slightly increases forecast operating
expenditures.

4.10

The forecast fault rate

4.10.1 ACCC further draft decision
In the further draft decision, the ACCC considered that Telstra had submitted sufficient
information that the forecast rate of growth in the fault rate is entirely explained by network
factors alone, which rules out any anticipated growth in the fault rate that is directly caused by
the NBN rollout. Therefore, the ACCC’s further draft decision was that Telstra’s forecast
operating expenditure relating to its forecast growth in the fault rate was both prudent and
efficient.

4.10.2 ACCC final decision
There were no submissions in response to the ACCC’s further draft decision on Telstra’s
forecast fault rate. The ACCC’s final decision is that Telstra’s forecast growth of its fault rate is
both prudent and efficient.
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Optus, Submission in response to ACCC Further Draft Decision – Outstanding Issues, Public inquiry
into final access determinations for fixed line services – primary price terms, confidential version, July
2015, p. 8.
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4.11

Capex-opex trade-off

4.11.1 ACCC further draft decision
In the further draft decision, the ACCC considered that while Telstra had not explicitly
recognised the capex-opex trade-off, it had appropriately considered the capex-opex trade-off
in its forecast expenditures as it continues to substitute capital expenditure for operating
expenditure. The ACCC’s further draft decision was that Telstra had adequately accounted for
any trade-off that may occur between its forecast capital expenditure and operating expenditure
and that these expenditures are therefore efficient and prudent in this respect.

4.11.2 ACCC final decision
There were no submissions in response to the ACCC’s further draft decision on Telstra’s
consideration of the capex-opex trade-off. The ACCC’s final decision is that Telstra has
adequately accounted for any trade-off that may occur between its forecast capital expenditure
and operating expenditure and that these expenditures are prudent and efficient.

4.12

The updated NBN rollout plan and schedule
In August 2015, NBN released an updated rollout plan and schedule in its 2016 Corporate
155
Plan, and accordingly, the ACCC has updated the NBN rollout schedule in the forecast
156
model submitted by Telstra. The information on its rollout provided by NBN Co includes for
the first time, forecasts of premises activated on each of the Multi-Technologies Mix (MTM)
157
technologies.
In the draft decision, the ACCC considered that the latest NBN rollout forecasts should be
adopted before the release of the final decision. The ACCC stated that it will assess ‘the
reasonableness of alternative expenditure and demand forecasts given the most up-to-date
158
expectations about the rollout of the NBN.’ While the ACCC noted that it had not assessed
the performance of Telstra’s forecast model under alternative assumptions, the ACCC stated
159
that it would review the model in light of new information in the future. In the final decision,
the ACCC had undertaken a review of the forecast model on the basis of transparency and
verifiability of a change in NBN rollout assumptions on the forecast of FLSM demand and
expenditure inputs.
The ACCC considers that updating the NBN rollout assumptions in the forecast model allows
for the assessment of the changes to demand and expenditure forecasts that follow from the
updated NBN rollout schedule. The forecast model employs verifiable and transparent
algorithms that link rollout parameters to FLSM model inputs, and a change in rollout
assumptions in the forecast model results in an automatic and consistent update of both
demand and expenditure forecasts. This is also explained by Telstra in its submission to the
160
ACCC (2014) discussion paper on the forecast model:
Relationships between the NBN rollout, demand for fixed line services and expenditure requirements have
been codified in the Forecast Model, so that if the NBN rollout scenario changes, forecasts of demand and
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expenditure requirements (and consequently the calculated revenue requirement) will update in a
consistent manner.161

[c-i-c starts]

[c-i-c ends]
For operating expenditure, the ACCC considers that the updated NBN rollout has automatically
updated 2014–15 costs in the operating expenditure worksheet of the forecast model. The
updated rollout automatically updates demand and demand-sensitive operating expenditures
for CSD and Networks (and demand-sensitive operating expenditures for the Telstra Wholesale
Group).
[c-i-c starts]
[c-i-c ends] Because propex is hardcoded for
2014–15, and because the updated rollout is considerably slower for 2014–15, the propex for
2014–15, which is an input to propex forecasts, may be larger. This is because propex is a
share of forecast capital expenditure, where the latter expenditure (excluding NBN-related
capital expenditure) is negatively related to the pace of the rollout.
Nonetheless, the ACCC considers that while Telstra had rollout data from 2013–14 in the
forecast model, Telstra did not functionally relate the 2014–15 propex to the rollout. This is in
contrast to Telstra linking operating expenditure for CSD, Networks and the Wholesale Group
to demand (SIOs) for 2014–15. [c-i-c starts]

[c-i-c ends]
The ACCC notes that the forecast model also automatically updates NBN-related propex
forecasts since the rollout is a driver of NBN-related capital expenditure. While 2014–15 propex
is hardcoded and the premises passed for 2014–15 under the updated rollout is considerably
lower, the potential effect of this slower rollout on NBN-related propex and therefore on propex
is largely removed since, in the ACCC’s final decision, NBN-related propex is removed from
164
previous and forecast propex spends in the forecast model.
The amount of NBN-related propex that is identified and removed over the regulatory period
can be calculated from the steps outlined section 4.9.3. During the regulatory period, more
premises are passed under the updated rollout, which increases NBN-related capital
expenditure and increases the amount of NBN-related propex that is identified for removal.
While the ACCC notes Telstra’s concerns on the updating of the forecast model, the ACCC
considers that Telstra’s model includes the information it needs to sufficiently scrutinise the
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rollout parameters 7 September 2015, Confidential, pp. 1–2.
Telstra’s forecast of propex for 2014–15 was its budgeted propex for that year. Telstra (2014)
Forecast Model v1.05 Framework and Guide to Forecast Assumptions, October 2014, Commercialin-Confidence, p. 54.
The potential effect of this slower rollout on 2014–15 propex is largely removed since the ACCC had
to estimate the NBN-related propex amounts for the years 2011–12 to 2014–15.

47

revised forecast demand and expenditures in the forecast model on the basis of the updated
NBN rollout parameters.

4.12.1 The impact of the updated rollout schedule on forecast
operating expenditures
As a result of the updated rollout schedule, more premises are forecast to be passed and more
SIOs migrated to the NBN by 2018–19. However, during the first three years of the regulatory
period, considerably fewer SIOs are forecast to be migrated to the NBN.
Therefore, the updated rollout results in Telstra operating and maintaining more fixed line SIOs
over the first three years of the regulatory period compared to the previous rollout. Forecast
operating expenditures are larger over the first three years because CSD expenditures and, to
some extent, Networks expenditures, are caused by the number of fixed line services in
operation (Wholesale Group operating expenditures are also demand-determined but these
expenditures are not included in the forecast of operating expenditure that is mapped to asset
classes). However, by 2018–19 there are significantly more SIOs migrated to the NBN so that
overall CSD and Networks operating expenditures are slightly lower over the regulatory period
under the updated rollout.
The updated rollout also reduces the forecast fixed line propex. The updated rollout in the
forecast model reduces discretionary, AROS and demand-driven capital expenditures over the
regulatory period since these expenditures (for CAN asset classes and data equipment) are
negatively related to the pace of the rollout. The forecast propex amount falls over the
regulatory period because propex is a share of these capital expenditures.
NBN-related propex is also affected by the updated rollout. Since more premises are forecast
to be passed by 2018–19, Telstra’s proposed NBN-related expenditures (capital expenditures
and propex) increase because these outlays, which include duct remediation expenditures,
depend on the pace of the rollout. The reduction in Telstra’s forecast operating expenditures as
a result of removing NBN-related propex is $[c-i-c starts]
[c-i-c ends] million ($2009) for the
165
regulatory period.
On the basis of the change in the rollout schedule, the removal of NBN-related propex, and
several adjustments and corrections to forecast operating expenditures, the ACCC’s final
decision operating expenditures are $[c-i-c starts]
[c-i-c ends] million ($2009) over the
regulatory period. When the effect of the rollout is considered in isolation and given all the final
decision adjustments and corrections to forecast operating expenditures, the updated rollout
reduces forecast operating expenditures by [c-i-c starts]
[c-i-c ends] million ($2009 from
$[c-i-c starts]
[c-i-c ends] million ($2009).
However, when compared to the further draft decision, the increase in forecast operating
expenditures caused by the final decision adjustments and corrections more than offset the
reduction in operating expenditures caused by the updated rollout. The final decision operating
expenditures are $[c-i-c starts]
[c-i-c ends] million ($2009) higher over the regulatory period
when compared to the further draft decision of $[c-i-c starts]
[c-i-c ends] million ($2009).

165

This also includes a small forecast change in the CPI, a correction of minor calculation errors
(identified by Optus and the ACCC) in Telstra’s operating expenditure and demand worksheets and
an adjustment to forecast TEBA rack usage. See also: Optus, Submission in response to ACCC
Further Draft Decision – Outstanding Issues, Public inquiry into final access determinations for fixed
line services – primary price terms, confidential version, July 2015, p. 8.
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5

Capital expenditure
Key Points

5.1



The ACCC’s final decision is that total capital expenditure of [c-i-c starts]
[c-i-c ends] for the 2014–15 to 2018–19 period is prudent and
efficient. This is based on an update of Telstra’s capital expenditure forecast
model for the most recent forecasts of NBN rollout plans released by NBN Co in
August 2015.



The ACCC maintains its draft and further draft decision to exclude NBN-related
capital expenditure from the fixed line services model (FLSM). This is on the basis
that this expenditure is incremental to NBN and should be recovered from the
NBN and its users (and not other users of the fixed line network). The amount of
NBN-related capital expenditure to be excluded is [c-i-c starts]
[c-i-c
ends] over the 2014–15 to 2018–19 period after updating for the most recent
August 2015 rollout plans.



In reaching its final decision, the ACCC notes that Telstra has provided
substantially more information to further explain its submission on its capital
expenditure forecasts. Telstra has also responded to concerns raised in the draft
decision regarding the level of transparency in relation to capital expenditure
forecasts with more detailed information and explanations.



The ACCC has also undertaken a crosscheck of Telstra's capital expenditure
forecasts by generating its own alternative forecasts. This supports a view that
Telstra's capital expenditure forecasts are prudent and efficient.

Introduction
Capital expenditure forecasts are an input into the fixed line services model (FLSM) for
estimating prices for the declared fixed line services. The FLSM updates the regulatory asset
base (RAB) each year to incorporate forecast annual capital expenditure, depreciation and
asset disposals for that year. Forecast capital expenditure is added to the RAB each year and
forms a component of the revenue requirement through the return on and of capital in the
FLSM.
NBN Co released updated NBN rollout plans in August 2015 (August 2015 rollout plan) as part
166
of its Corporate Plan 2016. This is the most up-to-date forecast of the Multi-Technology-Mix
167
(MTM) NBN rollout plan available to the ACCC since the 2013 Strategic Review.
The ACCC notes that NBN rollout plans are an important input for determining the capital
expenditure forecasts in the FLSM. This is because they are a key input to determining
demand over the fixed line work during the NBN rollout which, in turn, is a key driver of capital
expenditure. Changes to the NBN rollout also affect the amount of forecast NBN-related capital
expenditure that the ACCC is removing from the capital expenditure forecasts.
As part of its submission and methodology on expenditure and demand forecasts, Telstra
provided the ACCC with a forecast model for the purpose of producing consistent forecasts
168
when new information on the NBN rollout becomes available. The ACCC noted in its draft
166
167
168

NBN Co, Corporate Plan 2016, August 2015, p. 39, 60 & 63.
NBN Co has also released rollout plans in its November 2014 Corporate Plan for 2014–17. However,
these rollout plans were not materially different to those in the Strategic Review.
Telstra, Forecast model v 1.05– framework and guide to forecast assumptions, October 2014, p. 4.
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decision that it will review Telstra’s forecast model in light of new information in the future if
169
necessary.
As noted in Chapter 2, the ACCC has reviewed the performance of Telstra’s forecast model
under the updated NBN rollout assumptions. The ACCC’s final decision is to update the
forecasts for demand, operating expenditure and capital expenditure forecasts used to
determine regulated charges for the most up-to-date information on the NBN rollout and plan.
Therefore, the ACCC final decision for the capital expenditure forecasts is based on NBN Co’s
most recent rollout plans (August 2015). The ACCC notes that updating for NBN Co’s August
2015 rollout plans only impacts the magnitude of the final decision for capital expenditure
forecasts and does not affect the substantive analysis of issues regarding Telstra’s capital
expenditure forecasts considered during the inquiry.
In updating for the August 2015 rollout plans, the ACCC notes that capital expenditure
forecasts for 2015–16 to 2018–19 are affected. The 2014–15 capital expenditure is not
impacted by the new rollout plans as Telstra has ‘hardcoded’ this expenditure in its forecast
model.
The ACCC has considered Telstra’s concern that an updated of the rollout requires an update
170
of the 2014–15 costs.
While 2014–15 capital expenditure is hardcoded and the premises passed for 2014–15 under
the updated rollout is considerably lower, the potential effect of this slower rollout on 2014–15
capital expenditure is unlikely to be significant for the following reasons:


Telstra’s forecast methodology includes capital expenditure related to on-going projects
in its 2014–15 capital expenditure. In combination with its statement that [c-i-c starts]
171

[c-i-c ends], only projects and expenditures that are reasonably expected to
be undertaken are included in the 2014–15 capital expenditure.


The potential effect of the slower rollout on 2014–15 NBN-related capital expenditure is
largely removed since, in the ACCC’s final decision, NBN-related capital expenditure is
removed from the forecasts for 2014–15 to 2018–19.

This chapter sets out the ACCC’s final decision on Telstra’s proposed capital expenditure
forecasts. All figures, tables and charts in this chapter are set out in real terms ($2009 dollars)
unless noted otherwise (i.e. deflated to 2009 dollars using CPI inflation).

5.2

Draft decision and further draft decisions on Telstra’s
capital expenditures
The ACCC’s March 2015 draft decision on Telstra’s forecast capital expenditure was based on
information Telstra had provided up to January 2015. The ACCC’s June 2015 further draft
decision on Telstra’s capital expenditure forecasts was based on revised capital expenditure
forecasts submitted by Telstra in May 2015 and additional information Telstra provided after the
172
March 2015 draft decision.
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The further draft decision assessed Telstra’s submissions and responses on the three
outstanding issues identified in the ACCC draft decision on capital expenditure: Telstra’s
forecast methodology; Telstra’s forecast capital expenditure for transmission equipment and
the relevance of certain investment management committee (IMC) capital projects to FLSM
asset classes.


In the draft decision, the ACCC considered that Telstra’s proposed forecast
methodology did not provide sufficient evidence of the relationship between cost
drivers and its forecast capital expenditures. In Telstra’s responses since March 2015
(including its submission to the draft decision) Telstra demonstrated that, through a
number of quantitative and qualitative adjustments, its forecast methodology effectively
considers the impact of changing demand conditions and the NBN rollout on forecast
capital expenditures.



In the further draft decision, the ACCC considered Telstra’s responses in addition to
the ACCC modelling of alternative capital expenditure forecasts undertaken to provide
a cross-check of the reasonableness of Telstra’s forecast capital expenditure. On the
basis of these considerations the ACCC found Telstra’s capital expenditure forecast
173
methodology to be reasonable. The ACCC’s further draft decision was to accept
Telstra’s methodology for forecasting capital expenditure.



In the draft decision the ACCC considered that Telstra’s forecast capital expenditure for
transmission equipment lacked evidence of a relationship between demand-related
capital expenditure and the increasing allocation of the cost of this asset class to
declared fixed line services. The ACCC noted that it may make adjustments to forecast
capital expenditure for this asset class in the absence of further information from
Telstra.



In the further draft decision, the ACCC considered Telstra’s responses to the draft
decision on its capital expenditure forecast methodology in combination with
information that supported strong forecast growth in data traffic over the forecast
174
period. The ACCC’s further draft decision was also informed by cost allocation
advice from Analysys Mason which endorsed Telstra’s platform allocators for the
175
transmission technologies. On the basis of these considerations, the ACCC’s further
draft decision was that Telstra’s forecast capital expenditure for transmission
equipment is both prudent and efficient.



In the draft decision, the ACCC noted that some IMC capital projects that are mapped
to FLSM assets did not appear relevant to the provision of fixed line services [c-i-c
starts]
[c-i-c ends]. The ACCC noted that it may
remove these project expenditures from FLSM asset classes in the absence of further
information from Telstra that demonstrated their relevance.



In its submission to the draft decision and other responses since March 2015, Telstra
provided extensive information on the relevance of these IMC project expenditures to
FLSM asset classes. The ACCC further draft decision considered that Telstra had
sufficiently demonstrated the relevance of these expenditures to the FLSM asset
classes. The ACCC’s further draft decision was that these IMC project capital
176
expenditures are prudent and efficient.

The further draft decision maintained the draft decision to exclude NBN-related capital
177
expenditure from the capital expenditure forecasts. Telstra’s submission to the draft decision
and other responses since March 2015 supported the ACCC’s draft decision that this
173
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178

expenditure is incremental to the NBN . The ACCC maintained its draft decision that this
expenditure should be recovered from the NBN and its users (and not users of the declared
fixed line services and the fixed line network). The amount of NBN-related capital expenditure
to be excluded from Telstra's proposed total forecast capital expenditure of [c-i-c starts]
[c-i-c ends] in real terms was [c-i-c starts]
[c-i-c ends] over the 2014–15 to
179
2018–19 period.

5.3

Submissions to the further draft decision
Several access seekers made submissions to the further draft decision on Telstra’s forecast
capital expenditures.
Access seekers submitted that they held concerns with regard to the prudency of Telstra’s
forecast expenditure. In particular, Macquarie and iiNet submitted that they remain concerned
with information asymmetry between Telstra and the ACCC, and that this has led to the ACCC
accepting values at face value.
iiNet submitted that Telstra should not be able to use a request for forecast transparency to resubmit and adjust upwards expenditure forecasts, and that Telstra’s May 2015 forecasts are
unlikely to represent prudent and efficient costs because they are higher than forecasts which
180
were based on historical costs.
Macquarie re-iterated that the ACCC should not accept any forecast expenditure figure above
those already provided by Telstra, and that great latitude has been provided to Telstra during
181
the inquiry.
Optus submitted that it is concerned the ACCC has, when presented with a choice of
reasonable values to decide upon, promoted ‘Telstra’s business interest over the interests of
182
consumers and competition’.
Given that Telstra’s submission in response to the ACCC’s draft decision on NBN-related
capital expenditure was extensive, submissions on NBN-related capital expenditure are
considered separately below.

5.4

The ACCC’s final assessment and decision
Under the BBM regulatory approach and the fixed principles provisions, forecast capital
183
expenditures should reflect prudent and efficient costs. The fixed principles provisions
specify that the following matters are relevant to whether capital expenditure forecasts reflect
prudent and efficient costs:

178
179
180

181

182
183



The access provider's level of capital expenditure in the previous regulatory period



Reasons for proposed changes to capital expenditure from one regulatory period to the
next regulatory period

ACCC, Further draft decision, p. 64.
ACCC, Further draft decision, pp. 59–60.
iiNet, Public inquiry into final access determinations for fixed line services–primary price terms:
Further draft decision-Outstanding issues–Submission by iiNet Limited (submission to the further
draft decision), July 2015, p. 5.
Macquarie Public inquiry into final access determinations for fixed line services–primary price terms:
Further draft decision-Outstanding issues–Submission by Macquarie Telecom (submission to the
further draft decision), July 2015.
Optus, Submission in response to ACCC further draft decision outstanding issue (submission to the
further draft decision), July 2015, p. 7.
Clause 6.10 of the fixed principle provisions.
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Whether the access provider's asset management and planning framework reflects
best practice



Any relevant regulatory obligations, or changes to such obligations, applicable to
providing the relevant declared fixed line services



Any other matters relevant to whether forecast capital expenditures reflect prudent and
efficient costs.

The ACCC has taken into account the above factors and stakeholder submissions in assessing
the prudency and efficiency of Telstra’s proposed forecast capital expenditure with regard to
the following:


Telstra’s methodology for the forecast of capital expenditure



Telstra’s proposed forecast of demand-related capital expenditure (particularly the
forecast capital expenditure for transmission equipment)



The inclusion of certain IMC capital projects that do not appear related to the fixed line
services



Telstra’s proposal to include NBN-related capital expenditure in its forecast capital
expenditures.

To ensure that capital expenditure forecasts appropriately reflect the NBN rollout and efficient
and prudent costs anticipated to occur over the period, the ACCC’s final decision is based on
NBN Co’s most recent rollout plans (August 2015).
The ACCC’s final decision is that Telstra’s forecast methodology and forecast capital
expenditures produced by its forecast model using updated information on the NBN rollout are
prudent and efficient with the exception of NBN-related capital expenditure. The ACCC
considers that NBN-related capital expenditure is incremental to the NBN rollout and should be
184
recovered from the NBN and not users of Telstra’s fixed line network. It would not be prudent
or efficient to recover this cost from users of the declared fixed line services and the fixed line
network.
The ACCC’s final decision on Telstra’s forecast capital expenditure is set out in table 5.1 below.
The ACCC considers that a forecast capital expenditure of [c-i-c starts]
[c-i-c
ends] in real terms for the 2014–15 to 2018–19 period is prudent and efficient.

184

ACCC, Draft decision, p. 73.
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Table 5.1:
$2009)

Telstra’s forecast capital expenditure and ACCC final decision (million,
2014–15

Telstra May 2015 forecast
(not updated for August 2015

2015–16

2016–17

2017–18

2018–19

Total

[c-i-c
starts]

rollout plan)a
Telstra May 2015 forecast
(updated for August 2015
rollout plan)
ACCC final decision (updated
for August 2015 rollout plan)c

[c-i-c ends];

Source: ACCC analysis a: nominal real $ conversion is based on Telstra’s inflation assumption for the purpose of
determining its forecasts; c: nominal real $ conversion is based on updated ACCC inflation adopted for the further draft
and final decision.

The ACCC’s final decision is for forecast capital expenditure [c-i-c start]
[c-i-c end] in 2018–19.
The ACCC’s final decision on Telstra’s forecast methodology, Telstra’s forecast demand driven
capital expenditure, the inclusion of certain IMC capital projects and NBN-related capital
expenditure is discussed in detail below.

Assessment of approach against section 152BCA matters
The ACCC considers that Telstra’s capital expenditure forecasts reflect prudent and efficient
costs. As discussed in section 3.4 of this decision, the fixed principles provisions in the 2011
FADs and included in the 2013 FAD were made by the ACCC having regard to the matters in
185
subsection 152BCA(1) of the CCA. In particular, the ACCC had regard to the LTIE, among
other matters, in specifying that capital expenditure forecasts should reflect prudent and
efficient costs and the matters that are relevant to considering whether capital expenditure
forecasts reflect prudent and efficient costs.
The ACCC considers that its final decision that Telstra’s capital expenditure forecasts (with the
exception of NBN-related capital expenditure) reflects prudent and efficient costs will promote
186
the LTIE.
The capital expenditure reflects the prudent, efficient costs of supply and will contribute to:
determining cost-based prices; and allowing the service provider a commercial return. As a
result, this will encourage the economically efficient use of, and the economically efficient
investment in, infrastructure and hence promote competition in the relevant markets for
187
carriage services. Access seekers will be able to acquire the listed services at prices that are
based on efficient and prudent capital expenditure which will promote access to the listed
188
services.
In considering the extent to which the final decision capital expenditure would promote the
economically efficient use of, and the economically efficient investment in, infrastructure, the
ACCC takes into account the legitimate commercial interests of Telstra and the incentives for
investment by setting an efficient and prudent capital expenditure that reflects the direct cost of
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ACCC, Inquiry to make final access determinations for the declared fixed line services – Final Report
(public version), July 2011, pages 149 – 152.
Paragraphs 152BCA(1)(a) and 152AB(2).
Paragraphs152AB(2)(c) and (e).
Paragraph 152AB(4).
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189

supply. In setting the final decision capital expenditure forecasts, the ACCC has had regard
190
to whether it is technically feasible for the listed services to be supplied and charged for. The
ACCC considers that the final decision capital expenditure forecasts would contribute to the
efficient and prudent cost of supply (which will allow equally efficient access seekers to
compete with Telstra on their own merits), promote access to the listed services, and promote
the efficient operation of Telstra’s fixed line network.
The final decision on the capital expenditure methodology provides sufficient allowance for
Telstra to recover its prudent and efficient capital expenditure that is incurred in the provision of
listed services.. This takes into account the legitimate business interests of the service
provider, the interests of all persons who have rights to use the listed services, the direct costs
of providing the listed services and the economically efficient use of and the economically
191
efficient investment in infrastructure.
By excluding non-ongoing capital expenditure from transmission expenditure and limiting
annual growth of this expenditure, the final decision also sets prices that are based on the
direct costs of transmission assets, thereby allowing access seekers to compete more
effectively in downstream markets where listed services that include transmission costs are
192
inputs to supplying services in those markets.
The prudent mapping of expenditure to FLSM asset classes allows efficient and prudent costs
of supply to be appropriately allocated to the listed services through the use of cost allocation
factors. This will contribute to determining prices that are based on the cost of assets used to
supply them, allows the service provider a commercial return on investments, promotes
competition in the markets for carriage services and encourages the economically efficient use
193
of, and the economically efficient investment in, infrastructure.
In not adjusting capital expenditure forecasts on the basis of IMC codes, the final decision
allows Telstra to recover its prudent and efficient capital expenditure for assets that are used in
194
the provision of listed services..
The ACCC also considers that adopting a cost-based approach (via the FLSM) with efficient
expenditure allowance will encourage the economically efficient operation of the access
195
provider’s network and usage of services provided over the network.
The ACCC’s consideration of the exclusion of NBN-related capital expenditure against the
matters set out in subsection 152BCA(1) is set out in chapter 2.4.

5.5

Telstra’s methodology for forecasting capital
expenditure

5.5.1

The ACCC’s further draft decision
In the draft decision, the ACCC considered that Telstra’s proposed forecast methodology did
not provide sufficient evidence of the relationship between cost driver volumes and its forecast
capital expenditures. In the further draft decision, the ACCC noted that despite further
information from Telstra on its forecast methodology, there was limited recognition of how cost
driver volumes would affect Telstra’s forecast capital expenditures.

189
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Paragraphs 152AB(6)(b) and (c).
Paragraphs 152AB(6)(a
Paragraphs 152BCA(1)(b), (c), (d) and (g); 152AB(2)(e).
Paragraphs 152BCA(1)(c), (d) and (g); 152 AB(2)(c) and (e).
Paragraphs 152BCA(1)(b), (d) and (g); 152AB(2)(c) and (e).
Paragraphs 152BCA(1)(b) and (d).
Paragraphs 152BCA(1)(g) and 152AB(e).
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However, the ACCC observed that Telstra’s forecast methodology contains several
adjustments that effectively limit the growth of its forecast capital expenditures. For example,
Telstra ‘caps’ the growth of certain capital expenditure [c-i-c starts]
[c-i-c ends] and excludes non-ongoing expenditures from its capital expenditure
196
forecasts. Telstra’s adjustments modify forecast capital expenditures compared to that of a
simple linear extrapolation of historical capital expenditure observations.
The ACCC also considered alternative capital expenditure forecasts as a cross-check for
197
Telstra’s forecasts in the further draft decision. The ACCC did this by estimating alternative
capital expenditure forecasts (exclusive of NBN-related capital expenditure) for the following
two scenarios:


Using Telstra’s 2014–15 capital expenditure forecast as the base annual expenditure
for 2015–16 to 2018–19



Using the average of Telstra’s historical capital expenditure (from 2011–12 to 2014–15)
as the base annual expenditure for 2015–16 to 2018–19.

The ACCC then generated forecasts for each scenario on both ’with NBN rollout’ and ‘without
NBN rollout’ assumptions. Based on this analysis, the ACCC considered that Telstra’s forecast
198
methodology appears reasonable on the following bases:


Telstra’s capital expenditure (exclusive of NBN-related capital expenditure) forecast
199
was: (i) below the ACCC’s alternative forecasts without NBN rollout adjustment , and
(ii) within the range of the ACCC’s alternative forecasts with NBN roll-out adjustment.



As noted above, Telstra forecast methodology included a number of adjustments to
improve the reasonableness of its capital expenditure forecasts.

While the ACCC noted the absence of information on the relationship between cost driver
volumes and capital expenditures, the ACCC considered that Telstra has endeavoured to
provide justification and information for its capital expenditure forecasts.
200

The ACCC also noted Telstra’s submission on the practical difficulty of projecting capital
expenditures at the asset level, which is required for the estimation of a relationship between
cost drivers and capital expenditures.
On the basis of the above considerations, the ACCC’s further draft decision was that it accepts
Telstra’s proposed capital expenditure forecast methodology.

5.5.2

The ACCC’s final assessment and decision
For its final decision, the ACCC has updated Telstra’s capital expenditure for the latest
information on NBN rollout as announced by NBN Co in its Corporate Plan for the 2016
financial year released in August 2015 using the forecast model submitted to the inquiry by
Telstra (see section 5.5). While the update for the new NBN information affects the expenditure
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ACCC, Further draft decision, pp.61–62.
ibid., pp. 61–62.
[c-i-c starts]
[c-i-c

200

ends]
[c-i-c starts]

[c-i-c ends]
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forecasts, it does not affect Telstra’s forecast methodology and Telstra’s assumptions used to
develop forecasts, on which the ACCC has reached its final decision.
The ACCC maintains the view that an appropriate forecast of capital expenditure would be
based on a forecast of cost driver volumes (i.e. demand for fixed line services and asset
quantities).
201

The ACCC considers that, in the further information that it has provided, Telstra has
demonstrated that its forecast methodology effectively accounts for the cost driver-capital
expenditure relationships through the application of a number of qualitative and quantitative
adjustments to its forecast of capital expenditures:


For actual FLSM capital expenditures from 2011–12 to 2014–15, which form the basis
of trend forecasts of capital expenditure, a large number of capital projects are
removed since they are due to end in 2013–14 or 2014–15 or because they are both
small and highly volatile. For example, Telstra has ‘set aside’ almost [c-i-c starts]
[c-i-c ends] (in nominal dollar terms) of past capital expenditure attributable to
the FLSM Asset Classes that are not expected to continue past 2013–14.



In addition to setting aside capital expenditures that are not expected to continue past
2013–14, Telstra has not included the emergence of new capital projects in its
forecasts. The selective removal of existing, FLSM-relevant capital projects combined
with no consideration of the emergence of new capital projects may result in a
downwardly-biased trajectory of forecast capital expenditure spends.



The trend growth rate of certain capital expenditures established on the basis of
historical observations is capped to [c-i-c starts]
c ends]. Absent this adjustment, the capital expenditure would be [c-i-c start]
c end] million higher in nominal terms.



[c-i[c-i-

The forecast methodology explicitly takes into account and reduces forecast capital
expenditure for assets affected by the NBN rollout. Telstra’s methodology [c-i-c starts]

[c-i-c ends]
Together these adjustments reduce the capital expenditure forecasts by [c-i-c starts]
202
[c-i-c ends] (in nominal terms) for the period from 2014–15 to 2018–19. The ACCC
therefore agrees with Telstra’s statement that its forecast methodology ‘does not rely simply on
historic or linear trends, but overlays a series of adjustments that reflect conservative (prudent)
203
assumptions regarding forecast capital expenditure.’ The ACCC considers that these
adjustments contribute to ensuring the forecast capital expenditures are prudent and efficient.
The ACCC also considers that the capital expenditures actually incurred during the years
2011–12 to 2013–14 may also reflect Telstra’s incentive to minimise costs over the 2011 FAD
204
forecast period as the majority of Telstra’s costs and revenues are unregulated. Therefore,
the gains captured by Telstra through lower capital expenditures in the 2011 FAD forecast
period may now be shared with access seekers since these lower expenditures form the basis
of Telstra’s forecast capital expenditure trends.
201
202
203
204

Telstra, Main submission to the draft decision, pp. 24, 127–130, 129, 136 & 138.
Telstra, Response to draft decision: Public inquiry into final access determinations for fixed line
services primary prices (main submission to the draft decision), 1 May 2015, pp. 136 & 138.
Telstra, main submission to the draft decision, p. 129.
Telstra, Public inquiry into final access determinations for fixed line services primary price terms–
Response to Discussion Paper, 3 October 2014, pp. 49–50.
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205

The ACCC again notes Telstra’s submission on the practical difficulty of estimating actual
and forecast capital expenditure at the asset level given the extensive number and
heterogeneity of assets in Telstra’s fixed line network. Telstra submitted that it does not
routinely record or systematically store information at the asset level for capital budgeting
purposes. The ACCC considers that Telstra’s more aggregated IMC project level approach to
the estimation and forecast of FLSM-relevant capital expenditures is reasonable given the
adjustments undertaken as part of Telstra’s forecast methodology.
In the further draft decision the ACCC considered access seekers’ submission to compare
Telstra’s forecast with ACCC forecasts as a useful cross-check for the assessment of Telstra’s
forecasts. The ACCC has analysed alternative approaches to forecasting Telstra’s capital
206
expenditure.
As noted in the further draft decision, the analysis involved scaling down capital
expenditure in line with the NBN rollout using two base level starting scenarios:


Adopt Telstra’s 2014–15 capital expenditure forecast as the level of annual expenditure
excluding NBN related expenditures for 2015–16 to 2018–19



Adopt the average of Telstra’s historical capital expenditure (from 2011–12 to 2014–15
as the level of annual expenditure excluding NBN related expenditures for 2015–16 to
2018–19.

The ACCC notes that the four-year average alternative capital expenditure forecasts (after
excluding NBN capital expenditure) in the further draft decision contained an error where all
Core expenditure (instead of only ‘Data equipment’) was reduced for the impact of the NBN
rollout. The ACCC has corrected this error and the updated alternative forecasts are produced
207
in the table below:
Table 5.2:

ACCC forecasts and alternative ACCC forecasts for 2014–15 to 2018–19
updated for August 2015 rollout plans ($2009 million)
Pre–NBN rollout scale down208

ACCC forecasts using Telstra
methodologya

After NBN rollout scale down

[c-i-c start]

Alternative ACCC forecast (2014-15
base) a
Alternative ACCC forecast (4 year
average for 2011–12 to 2014–15) a
Source:

[c-i-c end]

ACCC analysis; a Based on the ACCC’s updated inflation assumptions for the May further draft decision.

The ACCC notes the following regarding the analysis from Table 5.2:


Pre–NBN rollout adjustment, Telstra’s forecast methodology results in a forecast
capital expenditure [c-i-c starts]
[c-i-c ends] for the period 2014–15 to
2018–19 that is less than the alternative forecasts of [c-i-c starts]
[c-i-c ends].

205

[c-i-c starts]

206

ACCC, Further draft decision, pp. 61–62.
ACCC, Further draft decision, pp. 61–62.
Telstra’s methodology [c-i-c starts]

207
208

[c-i-c ends]

[c-i-c ends]
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After the NBN rollout adjustment, Telstra’s methodology results in a forecast capital
expenditure [c-i-c starts]
[c-i-c ends], after removing NBN costs, that is
less than the alternative forecasts result in [c-i-c starts]
[c-i-c ends]

The ACCC notes iiNet’s submission for adopting the alternative ACCC forecast in the further
draft decision (four-year average for 2011–12 to 2014–15). iiNet stated that it is less than
Telstra’s forecasts (post-NBN rollout scale down) and historical costs are ‘more likely to
represent the higher end’ of capital expenditure forecasts.
As discussed above, the ACCC has corrected an error in its draft decision analysis. It notes
that, following the correction, Telstra’s methodology (post-NBN rollout scale down and
excluding NBN-specific capital expenditure) results in forecast capital expenditure below the
alternative forecasts.

ACCC final assessment and decision
In reaching its final decision, the ACCC has had regard to further information provided by
Telstra and access seeker submissions. While Telstra’s forecast methodology has certain
limitations, Telstra’s methodology includes reasonable and informed adjustments to its trend
forecasts that effectively relate (forecast) volumes to the capital expenditures they cause.
The ACCC notes that Telstra’s forecast methodology overlay adjustments to a linear trend that
is based on an extrapolation of historical capital expenditure observations. Both the historical
capital expenditure observations that determine the trend and the forecast trend itself have
been adjusted to reasonably reflect anticipated capital expenditure requirements for the legacy
fixed line network during the NBN rollout.
The ACCC also considered alternative capital expenditure forecasts for cross-checking
Telstra’s forecasts. Based on this analysis, the ACCC considered that Telstra’s forecast
209
methodology appears reasonable.
Therefore, having regard to the LTIE and other matters in section152BCA(1), the ACCC’s final
decision is that it accepts Telstra’s capital expenditure forecast methodology and also to
remove NBN-related capital expenditure (this is discussed in more detail in section 5.8).

5.6

Certain demand-related capital expenditure
In the draft decision, the ACCC considered that Telstra’s methodology for forecasting capital
expenditure did not provide sufficient evidence on the relationship between demand-related
capital expenditure for transmission assets and the [c-i-c starts]
210
[c-i-c ends] to declared fixed line services.
In the further draft decision, the ACCC considered that demand-driven capital expenditure for
211
transmission assets is likely to continue during and beyond the NBN rollout. This is because
there is growing demand for data transmission capacity and transmission assets are likely to
service end-users on the NBN and Telstra’s fixed line network.
The ACCC remained concerned that Telstra’s demand-related capital expenditure forecast for
transmission assets were not derived from cost drivers. However, Telstra’s approach has
resulted in relatively [c-i-c starts]
[c-i-c ends] forecasts for the period 2015–16 to 2018–
19 despite recent and prospective growth in traffic. The ACCC also considered that Telstra, as
part of its forecast methodology, made adjustments (i.e. limiting the forecast transmission
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ACCC, Further draft decision, pp. 61–62.
ACCC, Further draft decision, p. 63.
ACCC, Further draft decision, pp. 63–64.
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capital expenditure) on the reasonableness of demand-driven capital expenditure for
212
transmission assets.
Further, Analysys Mason has endorsed Telstra’s platform allocators for the transmission
technologies. The ACCC’s further draft decision was therefore to not adjust forecast capital
expenditure for transmission equipment on the basis that Telstra’s methodology has produced
213
reasonable capital expenditure forecasts.

5.6.1

The ACCC’s final assessment and decision
There were no submissions to the ACCC’s further draft decision on Telstra’s proposed forecast
capital expenditure for the transmission asset class.
The ACCC considers that Telstra’s forecast capital expenditure for transmission assets is
prudent and efficient on the following basis:


Demand-driven investment in capital expenditure for transmission assets is likely to
continue even without the NBN rollout due to increasing demand for data transmission
capacity.



Telstra has forecasted relatively [c-i-c starts]
[c-i-c ends] demand-driven capital expenditure for transmission equipment for
the period 2014–15 to 2018–19 despite recent and prospective growth in data traffic:


the amount of data traffic has increased at an average annual rate of 56 per cent
214
since December 2009



data traffic growth is likely to continue (e.g. due to increasing usage of data215
intensive applications).

The ACCC further considers that Telstra’s forecast of demand-driven capital expenditure for
the transmission asset class is determined by Telstra’s forecast methodology, which includes a
number of discretionary adjustments undertaken by Telstra to moderate and improve the
reasonableness of its capital expenditure forecasts. For example, Telstra limits the annual
growth of certain capital expenditure to [c-i-c starts]
[c-i-c ends]. On the basis of this assessment and having regard to the LTIE and other
matters in section152BCA(1), the ACCC’s final decision is to not adjust forecast capital
expenditure for transmission equipment. The ACCC’s final decision is that Telstra’s forecast of
capital expenditure for the transmission asset class is prudent and efficient.
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ACCC, Further draft decision, p. 64.
ACCC, Further draft decision, p. 64.
ABS, 8153.0–Internet Activity Survey Australia, December 2014, volume of data downloaded by
access connections, available at:
http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8153.0Main+Features1December%202014?OpenDocument

ABC, http://www.abc.net.au/news/2013-05-31/internet-traffic-to-triple-in-four-years/4725126 ;
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Broughton, Kenny, Domestic bandwidth requirements in Australia–A forecast for the period 2013–
2023, 26 May 2014
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5.7

Capital projects by IMC codes

5.7.1

The ACCC’s further draft decision
In the draft decision, the ACCC raised concerns that certain IMC project codes [c-i-c starts]
(
[c-i-c ends] cover activities that may not directly relate to
216
the declared fixed line services and/or skew capital costs to a specific asset class.
The
ACCC also raised concerns with Telstra’s provision of top IMC project codes for 2014–15 but
217
not for subsequent years (2015–16 to 2018–19).
In its responses since March 2015 (including the submission to the draft decision), Telstra
provided further evidence for the relevance of those IMC project codes that the ACCC had
identified as a concern. Telstra has also provided further information indicating that capital
218
expenditure for these IMC codes can be traced to the FLSM asset classes.
The provision of
further information also satisfied the ACCC that the IMC project codes in question were not
NBN-related capital expenditures.
Further, the ACCC noted Telstra’s submission that [c-i-c start]
[c-i-c end], so that only projects and
expenditures that are reasonably expected to be undertaken are mapped to the services (via
cost allocation factors) and assets.
On the basis of the above considerations and the further information that Telstra had provided,
the ACCC’s further draft decision was not to make adjustments to capital expenditure on the
basis of IMC project codes. The ACCC considered that the inclusion of these IMC project
codes was reasonable. However, the IMC projects for NBN-related capital expenditure
projects remain excluded (this issue is considered below as part of NBN-related capital
expenditure).

5.7.2

The ACCC’s final assessment and decision
In reaching its final decision, the ACCC has had regard to submissions from access seekers
and Telstra and to further information provided by Telstra.
The ACCC notes concern from iiNet and Macquarie about the information asymmetry between
219 220
Telstra and the ACCC on forecast capital expenditures.
However, the ACCC considers
that for the IMC project codes, Telstra has provided sufficient information and evidence that
these project codes related to the FLSM asset classes to which they were mapped, and that
they are not NBN-related capital expenditures.
The ACCC is also satisfied that Telstra’s forecasting approach [c-i-c start]
221
[c-i-c end]. This way,
only projects that Telstra is likely to undertake will inform capital expenditure forecasts. Telstra
submitted that this approach ensures that it only invests in those capital projects that
appropriately respond to business conditions, such as a change in demand for services. The
ACCC considers that such an approach can improve the cost causality of forecast capital
expenditures since the forecasts of FLSM-relevant IMC projects are based on potentially more
accurate expectations of business conditions (given the short term nature of the forecasts).
The ACCC’s final decision is that Telstra’s mapping of (non-NBN related) IMC project codes to
FLSM asset classes is prudent and efficient. The ACCC, having regard to the LTIE and other
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ACCC, Draft decision, March 2015, pp. 77–78.
ACCC, Draft decision, p. 77.
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matters in section152BCA(1), will not make adjustments to capital expenditure forecasts on the
basis of IMC project codes.

5.8

NBN-related capital expenditure

5.8.1

The ACCC’s draft and further draft decision
In the draft decision, the ACCC considered that Telstra’s proposal to include NBN-related
capital expenditure in its forecast capital expenditure was not appropriate since such
222
expenditure is incremental to NBN and should be recovered from the NBN and its users. On
the basis of these considerations, the ACCC draft decision excluded NBN-related capital
223
expenditure from the FLSM.
The further draft decision maintained the draft decision to exclude NBN-related capital
expenditure from the capital expenditure forecasts as Telstra submission and response to
224
information requests continued to support this expenditure as incremental to the NBN. The
amount of NBN-related capital expenditure to be excluded from Telstra's proposed total
forecast capital expenditure was [c-i-c starts]
[c-i-c ends] over the 2014–15 to
225
2018–19 period.
This amount corresponds to Telstra’s revised NBN-related capital
expenditure in its May 2015 forecast.

Submissions to the ACCC’s draft decision
Telstra considered that the ACCC’s analysis of NBN-related expenditure is flawed and is
inconsistent with the asset-based costing approach applied in the FLSM and the use of the fully
226
allocated cost framework.
Telstra submitted that the ACCC’s approach imagines a world in which there is no NBN rollout,
and in which Telstra continues to provide legacy fixed line services on a stand-alone basis.
Telstra submitted that it does not provide the fixed line services on a standalone basis; rather,
the fixed line services are supplied over a network that is also used to supply a range of other
services. For this reason an asset-based costing approach is applied in the FLSM where all
costs attributable to the FLSM are included in the FLSM and costs of each asset class are
227
allocated among all users of that asset class in proportion to their relative usage.
For NBN-related duct remediation expenditure, Telstra submitted that all services make use of
Telstra’s duct network and stand to benefit from the remediation activities carried out under the
NBN duct remediation program. Therefore the costs of remediation of the shared asset should
228
be borne by all services that will make use of it over the forecast period. Telstra further
submitted that the remediation of duct infrastructure to facilitate the NBN rollout will have a
229
significant long-term benefit for all users of the fixed-line network, and for all end users.
Telstra also submitted that the ACCC’s approach of excluding NBN capital expenditure is
internally inconsistent and is likely to result in Telstra under-recovering the costs of the fixed
line network. Telstra stated that if NBN-related expenditure were excluded from the cost base,
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it would not be legitimate or internally inconsistent the cost allocation framework to include
230
NBN’s usage of the fixed line assets.
Optus submitted that NBN-related capital expenditure should be regarded as incremental to the
NBN and therefore should be recovered from users of NBN and not Telstra’s fixed line
231
network.
In its submission to the draft decision Frontier considered that the ACCC needs to take further
account of WIK-Consult’s analysis which includes the removal of NBN-related expenditures
232
from FLSM asset classes.
In its submission to the further draft decision Macquarie agrees with the ACCC that NBN
233
specific costs should be removed from provision of fixed line services.
In its submission to the further draft decision, iiNet considers that it cannot promote the LTIE to
require users of fixed line legacy services to pay higher prices in order to recover the cost of
investments that are for the specific purpose of the NBN rollout. Accordingly, iiNet believes the
ACCC’s draft decision on this issue is sound and is in accordance with the Fixed Principles and
234
the LTIE.

5.8.2

The ACCC’s final assessment and decision
The ACCC has considered the responses from Telstra and other stakeholders in reaching its
final decision. While Telstra has stated that NBN-related capital expenditures will provide
benefits for other users of the FLSM asset classes and that NBN-related capital expenditures
supplant existing fixed line capital expenditures, Telstra has not demonstrated or provided
evidence to support this submission. Telstra has also stated the shared benefits are long235
term , indicating that benefits may only accrue to users of the fixed line network after they
have migrated to the NBN.
The ACCC notes that even if NBN-related capital expenditures are directly related to FLSM
asset classes, NBN-related capital expenditure nevertheless cannot be considered prudent and
efficient for the provision of fixed line services because the cost allocation factors proposed by
Telstra allocate to fixed line users a share of the cost of these assets. Given this allocation of
costs to fixed line services, it is not prudent or efficient to include capital expenditure that is
incremental to NBN.
The ACCC also notes iiNet’s submission that removing NBN-specific capital expenditure is in
accordance with the Fixed Principles because ‘it cannot…require users of fixed line legacy
services to pay higher prices in order to recover the cost of investments that are for the specific
236
purpose of the NBN rollout’. The ACCC considers that this statement refers to the fixed
principle provision on cost allocation, which requires that if there is reliable information on the
direct costs of providing a service, those direct costs should be attributed to the services in
237
which they relate. In this case, NBN-related capital expenditure should be directly attributed
to NBN and future users of NBN services.
On the basis of this assessment and having regard to the LTIE and relevant matters in section
152BCA(1) (see chapter 2) , the ACCC’s final decision is that NBN-related capital expenditure
230
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232
233
234
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is incremental to NBN and therefore should be excluded from Telstra’s capital expenditure
forecasts. The ACCC considers that it would not be efficient or prudent to recover NBN-related
costs from users of the fixed line network.
The ACCC notes that NBN rollout plans are an important input for determining the amount of
NBN-related capital expenditure in the forecasts. To ensure that NBN-related capital
expenditure appropriately reflects the rollout and efficient and prudent costs anticipated to be
incurred over the period, the ACCC considers that it should be updated when more up-to-date
rollout information becomes available. In accordance with this view, the ACCC has updated its
determination of the amount of NBN-related capital expenditure to be excluded from the capital
expenditure forecasts.
238

Therefore, the ACCC’s final decision is to exclude [c-i-c starts]
[c-i-c ends] million of
NBN-related capital expenditure from the FLSM after updating for the August 2015 rollout plan.

5.9

Effect of updating for NBN Co’s August 2015 rollout
plan
The ACCC’s final decision is to set a forecast capital expenditure of [c-i-c starts]
[c-i-c ends] for the 2014–15 to 2018–19 period (figure below). The ACCC has updated
the final decision for NBN Co’s most recent rollout plans (August 2015 rollout plan) to ensure
that capital expenditure forecasts appropriately reflect the most up-to-date impact of the NBN
rollout and efficient and prudent costs anticipated to occur over the period 2014–15 to 2018–
19.
Table 5.3:
Telstra’s forecast capital expenditure and ACCC further draft and final
decisions (million, $2009)
2014–15
Telstra May 2015 forecast
updated for August 2015
rollout plan

2015–16

2016–17

2017–18

2018–19

Total

[c-i-c
starts]

Annual change
ACCC final decision updated
for August 2015 rollout plan
Annual change
ACCC final decision not
updated for August 2015
rollout plan

[c-i-c
ends]

Annual change

Source: ACCC analysis
The ACCC notes the following consequences of updating the final decision for the August 2015
rollout plans:
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The final decision results in total capital expenditure forecasts of [c-i-c start]
[c-i-c end] compared to not
updating for the August 2015 rollout plans [c-i-c start]
[c-i-c end].

This is based on the difference between Telstra’s May 2015 forecasts (updated for the August 2015
rollout plans) and the ACCC’s final decision for capital expenditure forecasts.
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Forecast capital expenditure [c-i-c start]
[c-i-c end] and [c-i-c start]
[c-i-c end] in the later years of the period compared to not updating for the
August 2015 rollout plan (figure 5.1).

Figure 5.1: Comparison of further draft and final decision on capital expenditure [c-i-c
start]

[c-i-c end]Source: ACCC analysis


The final decision capital expenditure forecasts [c-i-c start]
[c-i-c end] over the period 2014–15 to 2018–19. This
compares with a decline of [c-i-c start]
[c-i-c end] from not updating for the August 2015 rollout plans.



The final decision to remove NBN-related capital reduces capital expenditure by [c-i-c
start]
[c-i-c end] represents an increase of [c-i-c start]
[c-i-c end] per
cent compared to not updating for the August 2015 rollout plans[c-i-c start]
[c-i-c end]. This is driven by the faster NBN rollout rate from the August 2015
rollout plans.
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6

Weighted Average Cost of Capital
Key Points
The ACCC’s final decision is to maintain the existing weighted average cost of capital
(WACC) framework and adopt a real vanilla WACC of 3.42 per cent (6 per cent nominal),
based on the following parameters:
Parameter

ACCC approach

Risk-free rate

Based on the 10 year Commonwealth Government Securities (CGS)
yields, using an averaging period of 20 business days. The nominal
risk-free rate for the draft decision is set at 2.76 per cent.

Expected
inflation

Based on a geometric average of ten years of forecast inflation.
Expected inflation used in estimating FAD prices is 2.50 per cent.

Market risk
premium (MRP)

Set at 6 per cent as the majority of evidence is more consistent with a
6 per cent MRP.

Equity beta

Set at 0.7 consistent with the approach adopted in previous ACCC
decisions and current evidence.

Equity issuance
costs

The ACCC’s final decision is to exclude equity issuance costs from the
WACC.

Debt risk
premium (DRP)

Based on the difference in yield between a chosen debt proxy and the
10 year CGS rate. The debt proxy is a simple average of the A-rated
Bloomberg Valuation curve and RBA non-financial corporate bond
yield. The DRP used for the final decision is 1.74 per cent.

Gearing ratio

Set at 40 per cent debt and 60 per cent equity.

Debt issuance
cost

Updated using the methodology developed by Allen Consulting Group
(ACG). The debt issuance cost used for the final decision is 0.07 per
cent.

Debt beta

The ACCC’s final decision is to set the debt beta at zero per cent.

Gamma (value
of imputation
credits)

Set at 0.45 for consistency with the approach adopted in previous
ACCC decisions.

A firm’s weighted average cost of capital (WACC) is the risk-adjusted rate of return on capital
required by debt and equity providers to the firm. The WACC is an important input for the FLSM
because the ‘return on capital’ component of the building block model (BBM) is calculated as
the product of the WACC and the value of the regulatory asset base (RAB). The WACC is
discussed in this chapter.
The ACCC used a real vanilla WACC (which was derived from a nominal WACC) for the
declared telecommunications services in the FLSM for the 2011 final access determinations
(FADs) and the 2013 Wholesale ADSL FAD. The vanilla WACC is calculated as the weighted
average of the cost of debt and cost of equity according to the following formula:

WACCVanilla 

D
E
 EKd    EKe
V
V

where
D = the value of debt

66

E = the market value of equity
V = the value of debt and the market value of equity
E[Kd]=the required/expected cost of debt
E[Ke]=the required/expected cost of equity
For consistency with the vanilla WACC, the cash flows modelled in the FLSM are post-tax and
include the benefits from imputation credits as well as the interest tax shield (that is, the tax
deductable interest payments).

6.1

WACC estimate
The ACCC’s draft decision was to maintain the use of a vanilla WACC to estimate the return on
239
capital in the FLSM. The draft decision estimated a real vanilla WACC of 2.9 per cent (5.4
per cent nominal) which was updated in the June 2015 further draft decision (FDD). The
parameters underlying this estimate were explained in the March 2015 draft decision and are
summarised in the rest of this section.
In considering its WACC estimates for the final decision, the ACCC took into account
submissions on the WACC and more up-to-date information on the WACC parameters. The
parameter values used to estimate the WACC for the Draft Decision, Further Draft Decision
and the Final Decision are set out in the figure below.
Table 6.1: ACCC's final decision on Telstra’s WACC parameters
Telstra’s
proposal

ACCC draft
decision (March
2015)

ACCC further
draft decision
(June 2015)

ACCC final
decision

Nominal risk-free rate

3.66%

2.50%

2.90%

2.76%

Expected inflation

2.5%

2.42%

2.50%

2.50%

Real risk-free rate

1.13%

0.07%

0.39%

0.25%

Nominal debt risk premium

1.4%

0.94%

1.09%

1.74%

Debt issuance cost

0.07%

0.07%

0.07%

0.07%

Market risk premium

6.5%

6%

6%

6%

0.8

0.7

0.7

0.7

Debt gearing

40%

40%

40%

40%

Gamma

0.25

0.45

0.45

0.45

Equity issuance costs

0%

0%

0

0%

Nominal vanilla WACC

7.37%

5.43%

5.89%

6%

Real vanilla WACC

4.75%

2.93%

3.30%

3.42%

WACC parameter

Equity beta

Source:

6.2

ACCC draft and further draft decisions and analysis.

Submissions
This section summarises key issues raised in submissions to the draft decision.
239

ACCC, Public inquiry into final access determinations for fixed line services – primary price terms –
draft decision, March 2015, p. 81.
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Telstra submitted that the ACCC should consider ‘whether the overall WACC outcome is
240
reasonable’.
Telstra stated that the WACC set in the draft decision is the lowest WACC set by Australian
regulators that Telstra is ‘aware of over the past 2 years’ and ‘lower than…recent decision of
the ACCC in the telecommunications sector’ and ‘recent estimate of Telstra’s cost capital by
241
independent market practitioners’.
In relation to individual parameters, Telstra submitted that ‘the ACCC has not considered
whether its traditional estimation methods remain appropriate in current market conditions’ and
242
has ‘relied on a new and untested data source’. Telstra submitted that the ACCC’s approach
is ‘illogical and unreasonable’ as the WACC ‘moves…in lock step with the risk free rate’ and
243
leads to a WACC that ‘falls by more than the decline in the risk free rate.
Telstra submitted that ‘other regulators have acknowledged that traditional methods may not be
appropriate in all market conditions’ and ‘there is evidence that the ACCC’s traditional method
244
is delivering unreasonable results’. Telstra stated that ‘the ACCC must review its traditional
approach and consider how it may need to be amended in order to ensure a more reasonable
245
outcome’.
Optus was supportive of the ACCC’s approach for estimating five parameters (the risk free
246
rate, DRP, MRP, gearing and debt issuance costs). Optus submitted that alternative values
should be used for two parameters (equity beta and gamma, which are discussed in their
247
respective sections). Optus submitted that the WACC must use Telstra’s actual variables
248
where available.
Ian Martin Advisory (IMA) submitted that the nominal WACC of 5.89 per cent in the further draft
249
decision is too low. IMA stated that a low WACC will discourage private capital from investing
250
in regulated access infrastructure and will create long term harm for all players.
IMA submitted that the nominal WACC for Telstra should be 8.5 per cent and no lower than 8
251
per cent.

6.3

ACCC final decision
The ACCC’s final decision is to maintain the use of a vanilla WACC to estimate the return on
capital in the FLSM for the following reasons:

240
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Telstra, Response to draft decision: Public inquiry into final access determinations for fixed line
services primary prices (main submission to the draft decision), p. 146.
Ibid., pp. 26–27.
Ibid., p. 147.
Ibid., p. 147.
Ibid., pp. 147–148.
Ibid., p. 148.
Optus, Submission in response to ACCC draft decision–Public inquiry into final access
determinations for fixed line services–primary price terms (submission to draft decision), April 2015,
pp. 105, 107 & 113.
Optus, Submission to the draft decision, pp. 110–114.
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IMA, Submission to the ACCC Fixed Line Services Inquiry 2013 regarding discount rates, 5 August
2015, p. 1.
IMA, Submission to the ACCC Fixed Line Services Inquiry 2013 regarding discount rates, 5 August
2015, p. 2.
IMA, Submission to the ACCC Fixed Line Services Inquiry 2013 regarding discount rates, 5 August
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It is specified in the fixed principles provisions (FPPs).



The FLSM contains a tax building block to explicitly estimate corporate tax liabilities so
the WACC does not need to take account of the impact of corporate taxes on required
returns.

In determining the WACC estimates for the final decision, the ACCC has also had regard to:


previous ACCC decisions on Telstra’s WACC



the most recent evidence and analysis from recent AER WACC final decisions for
252
various energy businesses (2015 AER final decisions)



Telstra’s WACC proposals made in its submission to the ACCC’s July 2014 discussion
paper on primary price terms, and



Telstra and access seeker submissions to the ACCC’s draft decision.

In response to Telstra’s submission on current market condition, the ACCC notes McKenzie
and Partington has observed that there is no clear consensus on the relationship between the
253
DRP, MRP and the risk free rate as experts have differed in their opinions. Further,
Partington has also noted that movements in the risk free rate do not necessarily have ‘direct
254
parallels in movements of the’ MRP.
The ACCC notes Telstra’s argument on flight to quality indicating increasing risk aversion and
255
therefore an increasing risk premium. The ACCC is not persuaded by this argument for the
following reasons:


Analysis by Partington does not support increasing risk aversion.



Partington noted that a “search for yield’ can accompany the ‘flight to quality’ with the
257
outcome of investors accepting a lower risk premium.



Telstra’s proposition of a ‘flight to quality’ increasing risk premiums appears
inconsistent with its proposition of a ‘search for yield’ decreasing risk premiums and it
has not demonstrated what the net effect on its risk premiums is.

256

However, the ACCC has changed its approach for the DRP based on further information
submitted by Telstra in its draft decision submission and the ACCC’s further analysis of
alternative measures of Telstra-specific cost of debt (which was not available at the draft
decision). This further information and analysis indicates that the AUD TBVAL under-estimates
the DRP relative to alternative measures of Telstra-specific cost of debt. This is discussed in
more detail in the DRP section. The methodology and data used to derive the parameter
estimates in the March 2015 draft decision, the submissions on those parameters and the
ACCC’s updated parameter estimates are discussed below.

Assessment of approach against section 152BCA matters
The ACCC considers that its final decision on the inputs to the WACC will promote the LTIE.
252
253
254
255
256
257
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The final decision on the WACC will allow for the economically efficient operation of the listed
services as they are based on the efficient rate of return required by the access provider for
259
providing these services.
The final decision WACC reflects the prudent, efficient rate of return and will contribute to:
determining cost-based price; and allowing the service provider a commercial return. As a
result, this will encourage the economically efficient use of, and the economically efficient
260
investment in, infrastructure and promote competition in the markets for carriage services.
Access seekers will be able to acquire the listed services at prices that are based on efficient
261
and prudent capital expenditure which will promote access to the listed services.
In considering the extent to which the final decision capital expenditure would promote the
economically efficient use of, and the economically efficient in, infrastructure, the ACCC takes
into account the legitimate commercial interests of Telstra and the incentives for investment by
262
setting a WACC that is commensurate with current market conditions and robust evidence.
In setting the final decision WACC, the ACCC has had regard to whether it is technically
263
feasible for the listed services to be supplied and charged for. The ACCC considers that the
final decision WACC would contribute the efficient and prudent cost of supply (which will allow
equally efficient access seekers to compete with Telstra on their own merits), promote access
to the listed services, and promote the efficient operation of Telstra’s fixed line network.
This is because a forward looking risk free rate that is commensurate with market conditions for
funds will promote competition in the markets for the carriage services and encourage the
economically efficient use of, and the economically efficient investment in, infrastructure.
Further, the CGS yield is an appropriate proxy for the forward looking risk free rate and also
has regard to the market for equity funds. In making this decision, the ACCC has taken into
account the direct costs of providing access to the listed services, a service provider’s
legitimate business interests and the interests of all persons who have rights to use the
264
regulated service.
An MRP that appropriately reflects the expected risk premium investors require over the
risk-free return will promote competition in the markets for the carriage services and encourage
265
the economically efficient use of, and the economically efficient investment in, infrastructure.
In setting an MRP that reflects the most robust evidence (i.e. average historical excess returns)
and is consistent with the majority of evidence, it will contribute to a rate of return above the
risk-free rate that is commensurate with investor expectations. As a result, the service provider
will be able to recover the efficient and direct costs of supplying the regulated fixed line
266
services.
In addition, the final decision MRP will contribute to a rate of return is in the service provider’s
267
legitimate business interests and allows for recovery of efficient costs. This will also be in the
268
interests of all persons who have rights to use the regulated service.
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Paragraphs 152BCA(1)(a) and 152AB(2)
Paragraphs 152BCA(1)(g) and 152AB(2)(e).
Paragraphs152AB(2)(c) and (e).
Paragraph 152AB(4).
Paragraphs 152AB(6)(b) and (c).
Paragraphs 152AB(6)(a
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Paragraphs 152AB(2)(c) and (e); 152BCA(1)(g).
Paragraph 152BCA(1)(d).
Paragraph 152BCA(1)(b).
Paragraph 152BCA(1)(c).
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The ACCC considers that its final decision on the equity beta will promote the LTIE. This is
because an equity beta that is commensurate with the international benchmarking of
comparable telecommunications firms will promote competition in the markets for the carriage
services and encourage the economically efficient use of, and the economically efficient
269
investment in, infrastructure.
In determining the equity beta, the ACCC has had regard to the change in systematic risk
exposure since 2011, international benchmarking and Telstra’s observed equity beta. This
contributes to a rate of return that appropriately reflects Telstra’s systematic risk exposure. As a
result, this will be in the service provider’s legitimate business interests and the interests of all
270
persons who have rights to use the regulated service. In making this decision, the ACCC has
271
also taken into account the direct costs of providing access to the listed services.
The ACCC considers that its final decision for the DRP will promote the LTIE. This is because a
DRP that is consistent with alternative measures of Telstra-specific cost of debt and allows for
appropriate recovery of the cost of debt will account for the direct cost of providing access to
the listed services, promote competition in the markets for the carriage services and encourage
272
the economically efficient use of, and the economically efficient investment in, infrastructure.
In determining the final decision for DRP, the ACCC did not adopt its draft decision approach
(proposed use of AUD TBVAL) as further analysis indicated that this would under-estimate
Telstra’s cost of debt. This allowed a DRP that is more consistent with Telstra’s cost of debt for
the final decision. In making this decision on the DRP, the ACCC has taken into account the
direct costs of providing access to the listed services, and the service provider’s legitimate
273
business interests.
The ACCC considers that its final decision for gamma will promote the LTIE. This is because a
gamma that is consistent with Telstra’s historical payout ratio and the market wide utilisation
rate will appropriately and efficiently adjusts the rate of return for the impact of imputation
credits. This avoids over-compensating the service provider and helps promote competition in
the markets for the carriage services and encourage the economically efficient use of, and the
274
economically efficient investment in, infrastructure.
In determining the final decision for gamma, the ACCC has had regard to a range of
considerations and studies. Setting a gamma that is consistent with Telstra’s dividend payout
behaviour and in a manner that is consistent with recent regulatory decisions contributes to a
rate of return that meets the efficient costs of providing access to the listed services. As a
result, this will be in the service provider’s legitimate business interests and the interests of
275
persons who have rights to use the regulated service.

6.3.1

Cost of equity
The cost of equity is a direct input into the vanilla WACC formula. As specified by the FPPs, the
cost of equity is estimated using the capital asset pricing model (CAPM).

6.3.1.1 Risk-free rate
The risk-free rate return refers to the return an investor gets from holding an asset with a
promised repayment amount and no risk of default. As noted in the March 2015 draft decision,
the Australian Commonwealth Government Securities (CGS) are typically used as a proxy for
the risk-free asset.
269
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Paragraphs 152AB(2)(c) and (e); 152BCA(1)(c) and (g).
Paragraphs 152BCA(1)(b) and (c).
Paragraph 152BCA(1)(d).
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Paragraphs 152BCA(1)(b) and (c).
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ACCC draft decision
The ACCC’s draft decision was to maintain the previous approach for estimating the risk-free
276
rate used in the 2011 FADs and the 2013 Wholesale ADSL FAD:


The nominal risk-free rate was estimated using the 10 year Australian CGS yields. A
20 business-day averaging period was adopted for the CGS yields to reduce the
impact of day-to-day market volatility.



The real risk-free rate was estimated by deflating the nominal risk-free rate by the
expected inflation using the Fisher equation:

1 i
 1 r
1 
where
i = nominal interest rate

π = expected inflation rate
r = real interest rate


The ACCC estimated expected inflation using a 10 year geometric average of RBA
inflation forecasts (where available) and the mid-point of the RBA’s inflation target (i.e.
2.5 per cent).

Submissions
Telstra stated that it does ‘not propose any changes to the methodology for estimating the risk
free rate, provided that other WACC parameters are estimated on a consistent basis and that
277
the overall WACC outcome is reasonable’.
Optus submitted that it ‘supports the ACCC’s approach for risk-free rate consistent with its
278
previous regulatory decisions’.
Ian Martin Advisory (IMA), in an independent submission, submitted that the government bond
rate (GBR) does not reflect the underlying risk free rate at the peak and trough of the economic
cycle due to the RBA having a larger influence and the risk free rate reflecting more of RBA’s
279
monetary policy/reserve rate decision to influence economic activity/inflation targeting.
IMA stated that the RBA’s cash rate decisions can lower the GBR which subsequently flow
280
through to the cost of debt. However, the impact on the cost of equity may be the reverse.
IMA stated Officer and Bishop noted that the primary variable of Telstra’s WACC over 2000 to
281
2014 was the risk free rate. IMA noted Officer and Bishop’s advice on the risk to investment
of setting the WACC too low.
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IMA noted that the risk free rate is a key driver for WACC and can vary significantly over time.
IMA noted that the low real risk free rate in the FDD and DD are not ‘credible’, does not
282
account for intertemporal preference and would send a wrong signal to the capital markets.
IMA submitted that the real risk free rate in Australian capital markets is more likely around 3
283
per cent and no lower than 2.5 per cent.

ACCC final decision
The ACCC’s final decision is to maintain the draft decision approach for estimating the nominal
risk-free rate, the real risk-free rate and forecast inflation. The ACCC maintains the use of CGS
yields for estimating the nominal risk free rate for the following reasons:


The CGS yield is a forward looking risk free rate commensurate with prevailing
conditions in the market for funds close to the commencement of regulatory period. As
such this risk free rate has regard to the prevailing conditions in the market for equity
284
funds.



The risk free rate measures the return an investor would expect from an asset with no
285
default risk. CGS are low default risk securities issued by the Australian
Government, and are an appropriate proxy.



IMA has not provided evidence to justify a higher real risk free rate of 2.5–3 per cent.



Professor Partington has noted that a low interest rate is not a ‘compelling’ argument
for increasing the benchmark risk free rate above the long term government bond
286
rate.

In updating its estimate of the risk-free rate for the final decision, the ACCC has used the same
CGS bonds to calculate the risk-free rate as in the March 2015 draft decision. The ACCC has
st
updated its estimate of the risk-free rate by taking the 20 business day average to 31 August
2015 which gives a nominal risk-free rate of 2.76 per cent.
287

Expected inflation has also been updated for the RBA’s latest short-term inflation forecasts.
In calculating expected inflation, the ACCC has used a ten-year geometric average of RBA’s
short-term inflation forecasts and the mid-point of the RBA’s inflation target range (2.5 per
cent). The updated inflation forecast is 2.50 per cent. Using the estimated nominal risk-free rate
and expected inflation, the real risk-free rate is 0.25 per cent.

6.3.1.2 Market risk premium (MRP)
The market risk premium (MRP) is the expected risk premium investors require over the riskfree return to be willing to invest in a well-diversified risky market portfolio. The MRP is not
directly observable.
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ACCC draft decision
The ACCC’s draft decision was to adopt an MRP of 6 per cent as the majority of evidence
288
considered indicated that 6 per cent is appropriate:


The AER’s most recent study of historical excess returns produces an MRP estimate of
6 per cent. The ACCC placed the most reliance on this source of information as it is the
most robust source of evidence for estimating the MRP.



Survey evidence is more supportive of an MRP of 6 per cent as opposed to 6.5 per
cent.



The AER’s study of three types of conditioning variables (dividend yields, credit
spreads and implied volatility) suggest that market conditions are relatively stable. In
particular, evidence from the implied volatility study supports an MRP of no greater
than 6 per cent.



Recent Australian Competition Tribunal decisions has not found error in a MRP
estimate of 6 per cent.



An MRP of 6 per cent is consistent with previous ACCC decisions for the regulated
fixed line telecommunications services.



An MRP of 6 per cent gives less weight to dividend growth modelling (DGM) due to a
number of concerns identified in the AER’s 2013 WACC guideline and its recent NSW
and ACT decisions. In addition, the ACCC noted that the AER gave weight to the DGM
in determining the MRP for the 2013 WACC guideline due to changes in its regulatory
framework which are not applicable here.

Submissions
Telstra submitted that ‘maintaining an MRP of 6 per cent in current market conditions is
289
unreasonable’.
Telstra submitted that the measures given weight by the ACCC are ‘measures of past market
290
conditions’. Telstra stated that ‘no weight has been given to estimates of the MRP from the
DGM’ and noted that ‘significant weight’ must be given to the DGM as its results ‘provide the
291
only reliable indication of current market conditions’.
Telstra stated that ‘the DGM is a simple and transparent method for estimating the current
292
MRP which has been used by numerous regulatory bodies, including the AER’. Telstra
stated that ‘current estimate of the MRP produced by the AER’s DGM are significantly above
the historic average of 6 ’ and ‘would imply a range for the MRP of 7.65%–8.85%’ based the
293
risk free rate of 2.5 per cent in the draft decision.
Telstra submitted that SFG’s analysis and market return implied by the AER’s DGM implies that
294
the MRP ‘has increased as the risk free rate has declined’. Telstra concluded that ‘an

288
289
290
291
292
293
294

ACCC, Public inquiry into final access determinations for fixed line services – primary price terms –
draft decision, March 2015, pp. 84–88.
Telstra, Main submission to the draft decision, pp. 3; letter from van Beelen to Goldwater, 13 May
2015.
ibid, p. 155.
ibid, p. 155.
ibid, p. 155.
ibid, p. 155–156.
ibid, p. 156.
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estimate of 6.5% is likely to understate the current MRP as current evidence indicates that the
295
MRP is likely to be in excess of 7%’.
296

Optus submitted that it ‘supports…a MRP of 6%’. Optus submitted that an MRP of 6 percent
is appropriate based on the AER and ACCC consideration of historical average excess returns,
297
market surveys and dividend growth models. Optus stated that 6 per cent is within a
298
reasonable range for the AER.
Optus submitted that Telstra’s proposal of 6.5 per cent MRP should not be accepted for the
299
following reasons:


6.5 per cent ‘is a departure from previous AER decisions which consistently adopted
6%’



A shift to 6.5 per cent ‘can be largely attributed to the AER’s use and consideration of
DGM estimates of the MRP’.

Optus noted that the AER’s adoption of 6.5 per cent ‘is due to factors relevant for the electricity
300
sector not the communications sector’:


The AER’s adoption of 6.5 per cent MRP is within the electricity network provider
context where the use rate of distributed imputation credits is generally higher than that
accepted within the fixed line telecommunications context



Optus noted that ‘more weight should be placed on telecommunications specific
factors’ and ‘less weight placed on conclusions which are specific to other
301
industries’.

ACCC final decision
Recognising the MRP cannot be directly observed, the ACCC has had regard to the views
expressed in submissions and a range of evidence in setting the MRP. In this assessment the
ACCC must apply its judgement to interpret the information before it. The ACCC’s final decision
is to maintain an MRP of 6 per cent as the majority of evidence is more consistent with a 6 per
cent MRP:


295
296
297
298
299
300
301
302
303
304
305

302

Historical excess returns —The ACCC has placed the most reliance on this source of
303
information as this is the most robust source of evidence for estimating the MRP.
Table 6.2 below sets out AER’s most recent study of arithmetic and geometric average
historical excess returns estimated over different sample periods up until the 2014
304
calendar year end. Arithmetic averages range between 5.8 and 6.4 per cent and
geometric averages range between 3.9 and 4.9 per cent. Under current market
conditions, the historical returns produce a MRP estimate of 6.0 per cent from within
305
the range.

ibid, p. 156.
Optus, Submission to the draft decision, p. 106.
ibid, pp. 107–109.
ibid, p. 106.
ibid, p. 105.
ibid, p. 106.
ibid, p. 106.
Historical excess returns have been used to estimate a forward looking MRP on the view that
investors base their forward looking expectations on past experience,
AER, Explanatory statement rate of return guideline (appendices), 17 December 2013, p. 78.
The AER has traditionally taken historical excess returns as a calendar year-end estimate. For
consistency, and given these change slowly throughout time, we maintain this convention.
AER, JGN final decision, Attachment 3 - Rate of Return, June 2015, pp. 3–330.
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Table 6.2: Historical excess returns
Sampling period

Arithmetic average

Geometric average

1883–2014

6.2

4.9

1937–2014

5.9

4.0

1958–2014

6.4

4.0

1980–2014

6.3

3.9

1988–2014

5.8

4.1

Source:



AER, JGN final decision – Cost of capital, June 2015, pp.3-331.

Survey evidence—surveys of market practitioners consistently supported 6 per cent as
the most commonly adopted value for the MRP. Survey estimates explore investor
expectations about the MRP. They achieve this by directly asking investors and market
306
practitioners what their expectations are and/or what they apply in practice. During
the development of the AER’s 2013 WACC guideline, the evidence from a review of
307
relevant surveys supported an MRP of 6 per cent. The AER has updated its surveys
in the 2015 final decision for Jemena Gas Networks (JGN) which still supports an MRP
308
of 6 per cent.
The mean and median MRP across a number of surveys is more
supportive of an MRP of 6 per cent as opposed to 6.5 per cent as indicated in the table
below (Table 6.3).

Table 6.3: Key findings of MRP survey
Survey

Numbers of
responses

Mean (%)

Median (%)

Mode (%)

Fernandez et al (Jan 2013)

73

5.9

6.0

N/A

KPMG (2013)b

19

N/A

6.0

6.0

Fernandez et al (June 2013)

17

6.8

5.8

N/A

Asher and Hickling (2013)

46

4.8

5.0

6.0

Fernandez et al (2014)

93a

5.9

6.0

N/A

Asher and Hickling (2015)

27

4.4

4.6

6.0

Fernandez et al (2015)

40

6.0

5.1

N/A

306
307
308

ibid, pp. 3–346.
AER, Rate of Return Guidelines (appendices), December 2013, p. 92.
AER, JGN final decision, Attachment 3 - Rate of Return, June 2015, pp. 3–347.
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Sources: Fernandez, Arguirreamalloa and Corres, Market Risk Premium used in 82 Countries in 2012, IESE
Business School, January 2013; KPMG, Valuation Practices Survey 2013, February 2013; Fernandez, Arguirreamalloa
and Linares, Market Risk Premium and Risk Free Rate used for 51 countries in 2013, IESE Business School, June
2013; Asher and Hickling, Equity Risk Premium Survey, Actuary Australia, December 2013; Fernandez, Linares, Acín,
Market Risk Premium used in 88 countries in 2014, IESE Business School, June 2014; Asher and Hickling, Equity Risk
Premium Survey 2014, Actuary Australia, 16 April 2015; Fernandez, Ortiz, Acín, Discount Rate (Risk-Free Rate and
Market Risk Premium) used in 44 countries in 2015: a survey, IESE Business School, 23 April 2015.
Notes:

a) The 2014 survey did not report the response rate. AER staff obtained this information from Professor
Fernandez via email correspondence on 22 July 2014.
b) While this survey had 23 market participants, 19 specified what MRP they used.

309
310

311

312
313
314



Conditioning variables—the AER considered three types of conditioning variables as
they may provide useful insights into market conditions: dividend yields, credit spreads
and implied volatility. Most recent evidence continues to suggest market conditions are
309
relatively stable which supported an MRP of no greater than 6 per cent.



Recent Australian Competition Tribunal decisions—in a series of recent decisions, the
Australian Competition Tribunal has not found error in a MRP estimate of 6.0 per cent.
These include, the APA GasNet appeal, the Dampier to Bunbury Natural Gas Pipeline
(DBNGP) appeal, the WA Gas Networks (WAGN) appeal and the Queensland/South
310
Australia gas appeal. Similarly, the Tribunal found no error in the ERA's decisions for
311
ATCO Gas Australia's (formerly WAGN) and DBNGP’s access arrangements. In
both these decisions, the ERA considered the available information and exercised its
judgement to determine the appropriate MRP. The Tribunal subsequently found no
error in the ERA’s determination of a 6.0 per cent MRP.



An MRP of 6 per cent is consistent with previous ACCC decisions for the regulated
312
fixed line telecommunications services.



The ACCC also gives no weight to DGM, given the concerns discussed in the ACCC’s
313
draft decision. In its recent decision, the AER noted that’ while DGM estimates of the
MRP have increased since the draft decision, other information considered by the AER
indicated either no change or an easing in the MRP. The AER also continues to note
314
concerns with DGM including:


DGMs are highly sensitive to assumptions. This includes assumptions about the
long term dividend growth rate and the length of transition to long term growth.



Results are also sensitive to errors in analyst forecasts.



Its consultants (McKenzie and Partington) consider DGMs can produce upward
biased estimates.

ibid, pp. 3–35 & 350–355.
Australian Competition Tribunal, Application by APA GasNet Australia (Operations) Pty Limited (No
2) [2013] ACompT 8, 18 September 2013, paragraphs 227-308; Australian Competition Tribunal,
Application by WA Gas Networks Pty Ltd (No 3) ACompT 12, 8 June 2012, paragraphs 105–8;
Australian Competition Tribunal, Application by DBNGP (WA) Transmission Pty Ltd (No 3) [2012]
ACompT 14, 26 July 2012, paragraphs 161–3; Australian Competition Tribunal, Application by
Envestra Limited (No 2) [2012] ACompT 4, 11 January 2012, paragraphs 145 and 148.
Australian Competition Tribunal, Application by WA Gas Networks Pty Ltd (No 3) ACompT 12, 8 June
2012, paragraphs 105–8; Australian Competition Tribunal, Application by DBNGP (WA) Transmission
Pty Ltd (No 3) [2012] ACompT 14, 26 July 2012, paragraphs 161–3.
For example, ACCC, Unconditioned local loop services – pricing principles and indicative prices,
June 2008, p. 17; ACCC, 2011 FADs final report, July 2011.
ACCC, Draft decision, pp. 86–88.
AER, JGN final decision, Attachment 3 - Rate of Return, June 2015, pp. 3–314–315.
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6.3.1.3 Equity beta
The equity beta is a measure of systematic risk. It is measured by the standardised correlation
between the returns of a firm with the returns of the overall market. Systematic risks are those
that investors cannot diversify away from. A firm’s exposure to these risks depends on its
activities and level of financial leverage.

ACCC draft decision
The ACCC’s draft decision was to maintain an equity beta of 0.7 for Telstra for the following
315
reasons:


Updated international benchmarking of comparable telecommunications firms
supported an equity beta of 0.7.



An update of Telstra’s equity and asset betas indicates that sensitivity to systematic
risk for Telstra has declined since the 2011 FADs (where an equity beta of 0.7 was
adopted for Telstra).



Asset betas for comparable firms internationally appear to have remained stable since
the 2011 FADs.



The benchmark asset and equity betas are likely to be higher than those for Telstra’s
fixed line network alone, as Telstra and international comparable firms provide services
using both fixed and mobile networks.

Submissions
Telstra submitted that ‘the equity beta should be increased to at least 0.8 to properly
316
compensate for risk exposure’. Telstra noted that ‘it would be unreasonable to maintain an
equity beta of 0.7 given Telstra’s relatively high exposure to systematic risk compared to other
317
regulated businesses and current empirical evidence’.
Telstra made the following submissions on the draft decision’s analysis of Telstra facing higher
risk exposure than other Australian regulated businesses:

315
316
317
318
319
320



It is not clear why income elasticity would not be relevant to the assessment of
systematic risk exposure, as it affects the ‘exposure of the regulated business to
318
fluctuations in economic activity’.
Telstra reiterated that the income elasticity of
demand for fixed line services is significantly high than in other regulated industries.



The decision as to choice of form of regulation between revenue cap and price
319
regulation will impact on exposure to systematic risk’. Telstra noted that the risk of
actual demand being different from forecast demand is not borne by the regulated
business under a revenue cap.



Not allowing unders/overs adjustment may ‘incentivise efficient expenditure’ and also
320
‘increases expenditure risk for the regulated businesses’.

ACCC, Draft decision, pp. 90–95.
Telstra, Main submission to the draft decision, p. 161.
ibid, p. 161.
ibid, pp. 157–158
ibid, p. 158.
ibid, p. 158.
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‘The cost and risk of unforeseen events cannot be reflected in Telstra’s ex ante
expenditure’. Further, ‘Telstra bears the risk associated with unforeseen events’ as
321
there is no pass through mechanisms’ .



The different form of regulation applied to Telstra, the nature of the telecommunications
industry and the higher income elasticity of demand means that ‘it is more exposed to
322
systematic risk, relative to many other regulated businesses’. Telstra maintained that
it would be unreasonable to maintain an equity beta at the lower end of the range of
values for regulated infrastructure businesses in Australia.

Telstra submitted the ACCC should use the adjusted equity beta estimates from Bloomberg
when analysing equity beta for international telecommunications businesses. Telstra stated that
the use of raw beta estimates would likely underestimate the true forward looking beta for
businesses with a beta of less than one due to the assumption of mean reversion (to a market
323
average beta) over time.
Telstra submitted that, when de-levering equity betas estimates for international businesses, it
324
is not appropriate to apply the Monkhouse formula which assumes dividend imputation.
Telstra states this is because only New Zealand in the international benchmarking has a similar
dividend imputation system. Telstra noted that the updated equity beta and asset betas (in
325
March 2015) continues to support an asset beta of at least 0.5.
326

Optus submitted that it disagrees with Telstra’s approach for equity beta. Optus stated that
‘greater weight should be placed upon the direct observed equity beta of Telstra’ and the
ACCC’s benchmarking feature firms with characteristics (i.e. integrated mobile-fixed operator or
327
with international businesses) that will ‘generally lead to higher risk profile’.
Optus submitted that ‘Chorus should be regarded as a close comparator’ for the regulated fixed
328
line services as it is a pure-play wholesale fixed line operator of the local access network.
Optus made the following observations based on Chorus:


The New Zealand Commerce Commission is proposing to use Chorus’ ‘observable
329
equity beta when setting WACC for its regulated fixed line services’.



The average asset beta for Chorus since demerger of Telecom New Zealand support
‘the view that fixed line businesses are exposed to lower levels of systematic risk than
330
non-fixed line operations’.



The ACCC should ‘have greater regard to asset betas from Chorus’ and other pureplay fixed line operations, as well as ‘choose an equity beta below the average
identified from its comparator set that includes businesses with non-fixed line
331
operations’.

Optus submitted that an asset beta of around 0.3 to 0.35 is an appropriate choice in the FLSM,
332
‘consistent with Telstra’s own asset beta and relevant international comparators’.

321
322
323
324
325
326
327
328
329
330
331
332

ibid, p. 158.
ibid, p. 158.
ibid, p. 159.
ibid, p. 160.
ibid, p. 160.
Optus, Submission to the draft decision, p. 110.
ibid, p. 110.
ibid, p. 110.
ibid, p. 111.
ibid, p. 111.
ibid, p. 111.
ibid, p. 112.
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Optus also submitted that the move to a full allocation method’ and the NBN-Telstra Definitive
Agreements should result in less risk for Telstra. Optus supported the draft decision to reject
claims of increased risk for Telstra and noted that ‘there is no evidence to support Telstra’s
333
claim that it faces higher systematic risk’ since the 2011 FADs.
In its submission to the further draft decision, Optus submitted that the ACCC should set equity
334
beta using actual Telstra values which results in a value of 0.4. Optus also stated that the
ACCC should replace Spark NZ with Chorus in its benchmarking table because the fixed line
network in New Zealand is owned by Chorus which results in an average equity beta ‘around
335
0.67’.
IMA submitted that an equity beta of less than 0.9 is not fair to equity investors and undermines
336
capital efficiency. IMA noted that the ACCC set an equity beta for Telstra of 0.7 for 2011–14
when government was negotiating with Telstra and higher values were set for other regulated
utilities during the same period. IMA submitted that a low equity beta of 0.7 for Telstra takes
from shareholders gains in capital efficiency and efficient capital management (post
337
privatisation) and transfers them to access seekers.

ACCC final decision
The ACCC’s final decision is to maintain an equity beta of 0.7. In reaching this decision, the
ACCC has had regard to views expressed in submissions and the updated estimates of equity
and asset betas for Telstra and international telecommunications firms.
The ACCC notes that updated international benchmarking of comparable telecommunications
firms continue to support an equity beta of 0.7. The update indicates that the average 5 year
monthly equity beta is 0.65 and the equivalent weekly beta is 0.74 (table 6.4) which yields an
average of 0.7.

333
334

335
336
337

ibid, p. 112.
Optus, Submission in response to the ACCC further draft decision–Outstanding issues: Public inquiry
into final access determinations for fixed line prices–primary price terms (Submission to the further
draft decision), July 2015, p. 14.
Optus, Submission to the further draft decision, p. 14.
IMA, Submission to the ACCC Fixed Line Services Inquiry 2013 regarding discount rates, 5 August
2015, p. 3.
ibid, p. 3.
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Table 6.4: Updated international benchmarking (5 year data)

338

Monthly equity
beta

Weekly equity
beta

Monthly asset
beta

Weekly asset
beta

AT&T Inc

0.30

0.62

0.21

0.44

CenturyLink Inc

0.71

0.75

0.38

0.40

Verizon Communications
Inc

0.33

0.62

0.21

0.40

Cincinnati Bell Inc

1.29

1.19

0.29

0.27

BCE Inc

0.06

0.28

0.04

0.19

BT Group PLC

0.95

0.87

0.66

0.60

Telekom Austria AG

0.43

0.58

0.20

0.27

Telecom Italia SpA

0.96

0.89

0.27

0.26

Hellenic
Telecommunications
Organization SA

1.08

0.93

0.41

0.36

TDC A/S

0.35

0.46

0.21

0.28

TeliaSonera AB

0.43

0.68

0.31

0.49

Telefonica SA

1.04

0.92

0.50

0.44

Deutsche Telekom AG

0.72

0.70

0.34

0.34

Orange SA (Formerly
France Telecom)

0.66

0.87

0.29

0.38

Koninklijke KPN NV

0.29

0.78

0.13

0.34

Swisscom AG

0.44

0.47

0.32

0.33

Nippon Telegraph &
Telephone Corp

0.49

0.67

0.28

0.37

Singapore
Telecommunications Ltd

0.67

0.73

0.58

0.64

PCCW Ltd

0.41

0.40

0.19

0.18

Bezeq The Israeli
Telecommunication Corp
Ltd

1.25

0.87

0.82

0.57

Spark New Zealand Ltd

1.15

1.44

0.86

1.08

Telstra Corp Ltd

0.39

0.48

0.30

0.37

Average

0.65

0.74

0.35

0.41

Source:

ACCC analysis of Bloomberg data as at July 2015. The ACCC has removed Portugal Telecom SGPS SA
from the international benchmarking as it was formally acquired by the Altice in June 2015. The Altice Group
is a multinational cable and telecommunications company: http://altice.net/altice-group/

The ACCC notes Telstra’s submission for an equity beta of 0.8 is based on higher systematic
risk exposure indicated by an asset beta of at least 0.5. The ACCC has updated asset betas for
comparable firms internationally (table 6.5) and note that they continue to be relatively similar

338

The equity beta of a firm is observed from market data and reflects the effect of that firm’s leverage
(debt). The asset beta of a firm adjusts that firm’s equity beta to remove the effect of leverage. The
ACCC’s benchmarking approach requires the equity beta estimates sourced from Bloomberg to be
de-levered and re-levered using the Monkhouse formula in order to compute comparable estimates of
the equity beta.
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to those from the 2011 FADs. This indicates that risk exposure for comparable firms appear to
have remained stable since the 2011 FADs and supports an equity beta of 0.7.
Table 6.5: Updated international benchmarking of telecommunications firms by Telstra
and the ACCC
Average estimates

2011 FADs

Telstra estimate
(March 2015)

ACCC update
(July 2015)

5 year monthly asset beta

0.34

0.52

0.35

5 year weekly asset beta

0.39

0.56

0.41

Source:

ACCC analysis.

The ACCC also notes that the updated equity and asset betas for Telstra lay at the lower end
of the international benchmark range which suggests that Telstra’s risk exposure is likely to be
lower than for comparable international telecommunications firms.
Further, the ACCC continues to consider that the equity beta for fixed line services would be
lower than that of business lines such as mobile communications. Since Telstra and
international comparable firms provide services using both fixed and mobile networks, the
benchmark asset and equity betas are likely to be higher than Telstra’s fixed-line network
alone.
The ACCC considers that the equity beta needs to appropriately reflect the systematic risk
exposure to as part of determining the legitimate cost of providing the declared services and
cost-reflective prices. It recognises that an equity beta specifically for Telstra’s fixed line
network is not observable and a value of 0.7 is higher than Telstra’s whole-of-business equity
beta. However, the ACCC notes that a value of 0.7 is consistent with the updated benchmark
values for comparable firms. The ACCC considers that the benchmark values incorporate
investors’ assessments of the demand and other risks involved in providing
telecommunications services, including the fixed line services.
The ACCC has considered the effect of de-levering the raw equity betas using Telstra’s formula
339
provided in its 30 January 2015 Response to Information Request. The ACCC notes that the
340
341
average asset beta in the 2011 FADs would be 0.41 and that it is 0.43 in July 2015 using
Telstra’s formula. Both results are materially less than Telstra’s proposed asset beta of at least
0.5 and support the ACCC’s view that systematic risk exposure has remained relatively stable
since 2011.
The ACCC notes Telstra’s argument for using adjusted equity betas instead of raw equity
betas. However, the ACCC is not persuaded for the following reasons:

339
340
341
342



Telstra has not provided evidence that Telstra’s systematic risk will revert towards the
mean systematic risk of the market portfolio (i.e. 1) over time.



The adjusted equity beta is also known as the ‘Blume adjustment’. It is an adjustment
that is not time dependent and is based on a sample of US firms over different time
342
periods.

Telstra, Fixed line services final access determination inquiry: ACCC request for information:
Annexure 2, 30 January 2015.
Using Telstra’s formula, the average 5 year monthly asset beta is 0.38 and the average 5 year weekly
asset beta is 0.43. An average of the two is 0.41.
Using Telstra’s formula, the average 5 year monthly asset beta is 0.4 and the average 5 year weekly
asset beta is 0.47. An average of the two is 0.43.
ACCC, Assessment of Telstra’s Unconditioned Local Loop Service Band 2 monthly charge
undertaking: Final Decision, April 2009, p. 225.
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The ACCC notes Telstra’s submission on the income elasticity of demand for fixed-line services
is higher than for other regulated industries in support of an equity beta of 0.8. The ACCC does
not find Telstra’s argument persuasive for the following reasons:


The study on income elasticity of demand for fixed line services noted by Telstra is
from 1994. Telstra has not provided updated or current evidence of the income
elasticity of demand for fixed line services.



Telstra has not provided evidence on the relationship (if any) between the income
elasticity of demand for fixed line services and systematic risk exposure.

The ACCC notes Optus’ submission on including Chorus when setting the value of the equity
beta. The ACCC has computed average equity and asset betas from international
benchmarking for the following scenarios: (i) include only Spark (the draft decision approach),
(ii) replace Spark with Chorus and (iii) include both Spark and Chorus (see Table 6.6).
Table 6.6: Average equity and asset betas from international benchmarking for impact of
including Chorus
Average value from
international
benchmarking

5 Year monthly
equity beta

5 year weekly
equity beta

5 year monthly
asset beta

5 year weekly
asset beta

(i) With Spark

0.65

0.74

0.35

0.41

(ii) Replace Spark
343
with Chorus

0.69

0.73

0.35

0.38

(iii) With both Chorus
and Spark

0.71

0.76

0.37

0.41

Source:

ACCC analysis.

The ACCC notes that the average equity beta from the three scenarios continues to support
and be more consistent with a value of 0.7 for the following reasons:


The five year monthly equity beta is 0.65 for scenario (i), 0.69 for scenario (ii) and 0.71
for scenario (iii). The ACCC continues to place more weight on estimates based on
monthly data sampling than weekly as it is likely to remove trading effects.



Systematic risk exposure does not appear to have changed significantly since the 2011
FADs as the updated 5 year monthly and weekly asset betas for all three scenarios are
materially less than Telstra’s submission of 0.5.

6.3.1.4 Equity issuance costs
Equity issuance costs are the fees associated with issuing new equity capital.

ACCC draft decision
The ACCC’s draft decision was that Telstra should not be compensated for equity issuance
344
costs in the WACC.

Submissions
343

344

https://www.nzx.com/files/attachments/145157.pdf
Chorus was separated from Telecom New Zealand in a demerger in December 2011 and separately
listed on the New Zealand stock exchange. As standalone equity beta for Chorus is not available for
the complete five year period, the ACCC has estimated Chorus’ equity and asset betas based on
information since the demerger.
ACCC, Draft decision, p. 95.
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No submission was received on equity issuance costs.

ACCC final decision
The ACCC’s final decision is that equity issuance costs should not be included in the WACC.

6.3.2

Cost of debt

6.3.2.1 Debt risk premium (DRP)
The debt risk premium (DRP) accounts for debt-specific risk compensation over and above the
risk-free rate. The DRP is dependent on the firm’s gearing level, its credit rating, term of the
debt and other factors.
The DRP is derived as the difference between the yield to maturity (YTM) on the chosen debt
proxy (for example, 10 year A-rated bond yields) and the YTM on the chosen risk-free proxy
(for example, the 10 year CGS bond yields).
The ACCC has previously used YTM from a benchmark bond index (Bloomberg’s A-rated cost
345
of debt benchmark–the fair yield curve) to estimate Telstra’s DRP. Bloomberg ceased
publishing A-rated fair value curves beyond seven years as of August 2009. However,
Bloomberg has started publishing another source of benchmark cost of debt – the Bloomberg
Valuation Service (BVAL) curve – in November 2013, with seven years as the longest term.
In considering the DRP, the ACCC does not propose to change the 10-year term-to-maturity
and A-rated requirement for the chosen debt proxy. The ACCC will also continue to estimate
the DRP as the difference between the YTM on the 10-year A-rated AUD bond yields and the
YTM on the 10 year CGS bond yields.

ACCC draft decision
The ACCC’s draft decision was to maintain the previous approach of using Telstra-specific
346
nominal bond rate to estimate the cost of debt for the following reasons:

345
346
347
348



The use of a Telstra-specific approach is likely to give a more accurate estimate of
Telstra’s efficient cost of debt. Telstra is incentivised to minimise costs due to the
majority of its revenue and costs being un-regulated, as Telstra has noted in its
347
submission on its capital expenditure forecasts.



Further, Telstra’s ability to inflate the secondary market yield of its bonds is also limited.
There are also no close comparators or benchmark to Telstra as it is the sole operator
of the only ubiquitous fixed line network in Australia and the only supplier of the
declared fixed line services. As Telstra would have no incentive to operate inefficiently
with respect to debt issuance, Telstra could be considered the benchmark firm. In
addition, Telstra has incentives to be efficient in order to compete for investor funding
on the market.



A range of factors can affect the yield on firms’ bonds (e.g. expected loss in case of
default, embedded options, etc.) in addition to their credit rating, as recognised by
348
349
Telstra. The bonds included in a benchmark (e.g. RBA and BVAL) index are

ACCC, Public inquiry to make final access determinations for the declared fixed line services:
discussion paper, April 2011, p. 96.
ACCC, Draft decision, pp. 96–98.
Telstra, Public inquiry into final access determinations for fixed line services primary price terms–
Response to Discussion Paper, 3 October 2014, pp. 49–50.
ibid., p. 83.
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unlikely to be good comparators for Telstra bonds despite similar credit ratings due to
differences in those factors.


The use of Telstra’s bond yield would be consistent with the approach in the 2011
350
FADs and the 2013 Wholesale ADSL FAD.

To implement the previous approach of estimating the DRP, the ACCC’s draft decision was to
use Australian dollar denominated Telstra BVAL (AUD TBVAL) over the same averaging period
as the risk-free rate, to estimate the yield on the debt proxy. This is because TBVAL has data
to match the 10 year TTM requirement for the debt proxy compared to alternative sources for
351
yield on Telstra bonds.

Submissions
Telstra submitted that a ‘Telstra specific [bond rate] may be appropriate’, provided that data is
352
available and the chosen Telstra-specific measure is reliable and robust. Telstra noted the
following concerns with TBVAL:

349

350

351
352
353
354
355
356



Telstra’s 30 March 2015 US-dollar bond issue ‘provides the best possible information
on the current cost to Telstra of raising ten-year debt’. The associated DRP will reflect
353
the efficient DRP for Telstra.



Telstra’s survey of lending institutions (March 2015) shows that ‘the required DRP on
354
10 year Telstra bonds is currently around 1.78%’.



TBVAL estimates ‘are significantly below any other indicator of the current cost of debt
for Telstra and other A-rated businesses’. Telstra is concerned that TBVAL ‘are not
355
sufficient reliable, and not appropriate for use in this context’.



‘TBVAL estimates are implausible, in light of both current and historical measures of
356
the cost of debt’.



‘The ‘source data used by Bloomberg does not reflect the yield on newly issued Telstra
debt’ as the secondary market information from the Australian market is ‘unlikely to be

The RBA does not provide publicly available information on the exact underlying bonds used for its Arated corporate bond index construction. Instead it publishes criteria for bonds to be included in its
index (which amongst other criteria, includes foreign currency bonds):
http://www.rba.gov.au/publications/bulletin/2013/dec/3.html
Bloomberg also publishes its bond selection criteria and provides on-the-day information on the
underlying bonds used to construct its BVAL curves but does not keep historical records of these
bonds.
As a Bloomberg search showed there is only one A-rated, AUD telecommunications bond (a Telstra
bond maturing on 19 December 2023 with Bloomberg ID EI9022241) with a term-to-maturity close to
10 years at 17 February 2015, neither RBA nor BVAL curves appear to be good comparators for
Telstra’s cost of debt.
ACCC, Inquiry to make final access determinations for the declared fixed line services: final report,
July 2011, p. 68; ACCC, Public inquiry to make a final access determination for the Wholesale ADSL
service: final report, May 2013, p. 38.
ACCC, Draft decision, p. 98.
Telstra, Main submission to the draft decision, p. 149.
ibid, p. 150.
ibid, p. 150.
ibid, p. 151.
ibid, p. 152.
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representative of the return that would be required by investors on newly issued
357
debt’.


TBVAL is ‘not widely used or market accepted’.

358

Telstra submitted that, if a Telstra-specific bond rate is to be used, the ACCC can use
information from the US-dollar denominated 10-year Telstra bond issued in March 2015 and
359
‘market pricing information periodically collected by Telstra’.
Telstra stated that there is ‘inconsistency between the DRP estimate and the assumed gearing
level’. Telstra noted the ACCC assumes a ‘gearing level that would not allow Telstra to
maintain its A credit rating, but then assumes that Telstra can borrow at (or below) the cost of
360
debt for an A rated business’.
Optus supported the draft decision approach to adopt a Telstra specific nominal bond rate.

361

Optus also submitted that the ACCC should provide reasons for the change in the DRP
between the draft decision and further draft decision for interested parties to assess how
362
factors have been taken into account.

ACCC final decision
The ACCC has had regard to views in submissions and a range of factors in reaching its final
decision. The ACCC confirms its view to set the DRP as the difference in yield between the
chosen debt proxy (with a term-to-maturity of 10 years and credit rating of A) and the 10 year
CGS yield. The ACCC’s final decision is to not adopt the AUD TBVAL (proposed in the draft
decision) for estimating the debt proxy based on further information submitted by Telstra in its
draft decision submission and the ACCC’s analysis of alternative measures of Telstra-specific
cost of debt in response to that submission. The ACCC’s final decision is to estimate the debt
proxy using benchmark measures of the cost of debt. That is, a simple average of A-rated
Australian-dollar (AUD) Bloomberg Valuation (ABVAL) and RBA’s non-financial corporate bond
yield (RBA curve). This is discussed in more detail below.

Choice of debt proxy
In its submission to the draft decision, Telstra claimed the draft decision approach (i.e. AUD
TBVAL) underestimated Telstra’s DRP. Telstra proposed its 2015 USD bond (a 10-year bond
issued on 30 March 2015) for estimating a Telstra-specific DRP and noted that the implied
363
DRP on this bond’s issuance was 1.94 per cent.
To verify Telstra’s claims, the ACCC has analysed DRP from AUD TBVAL and alternative
364
measures of Telstra-specific cost of debt with TTM close to 10 years (Figure 6.1):

357
358
359
360
361
362
363
364

Telstra’s 2015 USD bond

365

ibid, p. 153.
ibid, p. 153.
ibid, p. 153.
Ibid, p. 154.
Optus, Submission in response to ACCC draft decision–Public inquiry into final access
determinations for fixed line services–primary price terms, April 2015, p. 113.
Optus, Submission in response to ACCC further draft decision–Outstanding issues: Public inquiry into
final access determinations for fixed line services–primary price terms, July 2015, p. 13.
Telstra, Main submission to the draft decision, p. 150.
This is because the ACCC estimates the DRP based on a debt proxy with a TTM of 10-years and a
credit rating of A. The ACCC note that there continues to be a lack of AUD denominated Telstra
bonds with TTM of 10 years.
The comparison uses weekly data and estimates the DRP as the difference between the YTM and
the risk free rate (of the relevant TTM).
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Other Telstra bonds with TTM close to 10 years,



Euro-denominated TBVAL.

366

and

367

As these alternative measures are denominated in foreign currencies, the ACCC has converted
yields for foreign currency debt costs into AUD equivalents. This conversion is necessary as
yields denominated in different currencies are not directly comparable due to factors such as
different interest rates.
Figure 6.1: Comparison of AUD TBVAL with alternative measures of Telstra-specific cost
of debt

The ACCC notes the following observations from Figure 6.1:

365
366

367



AUD TBVAL results in a DRP that ranges from 0.87 per cent to 1.13 per cent since
Bloomberg published the curve in October 2014.



The alternative measures of Telstra-specific cost of debt result in a DRP that ranges
from 1.1 per cent to 2.03 per cent from December 2013 to July 2015 (Table 6.7).

Bloomberg ID: EK 8353493.
Bloomberg search indicated that there are four Telstra bonds on issue with TTM close to 10 years:
the 2015 US-dollar bond, a Euro-denominated bond maturing in December 2023 (Bloomberg ID:
EI9023967 with a TTM of 8.4 years), an AUD-denominated bond maturing in December 2023
(Bloomberg ID: EI9022241) and a Yen-denominated bond maturing in July 2024 (Bloomberg ID:
EJ3406950 with a TTM of 9 years).
Bloomberg publishes a Euro-denominated Telstra Bloomberg Valuation (Euro TBVAL) curve.

87

Table 6.7: DRP range for alternative measures of Telstra-specific cost of debt



Minimum

Maximum

2015 USD bond

1.42%

1.70%

Euro Telstra bond

1.47%

2.03%

Yen Telstra bond

1.38%

1.98%

Euro TBVAL 10 years

1.32%

1.73%

AUD Telstra bond

1.10%

1.74%

Average

1.34%

1.84%

A bond’s TTM declines over time (e.g. a 10-year bond issued on 1 January 2010 will
have a TTM of 10 years at its issue date and a TTM of 5 years on 1 January 2015).
When the TTM is 10 years, the alternative measures result in a DRP ranging from 1.65
per cent to 1.88 per cent, with an average of 1.73 per cent.

Table 6.8: DRP for alternative Telstra cost of debt measures with 10 year TTM
Ten Year TTM

DRP (%)

2015 USD bond

1.70%

Euro Telstra bond

1.88%

Yen Telstra bond

1.65%

Euro TBVAL 10 years

1.73%

AUD Telstra bond

1.67%

Average

1.73%

The ACCC considers that the DRP needs to appropriately reflect the debt-specific risk
compensation over and above the risk-free rate as part of determining the legitimate cost of
providing the declared services and cost-reflective prices. As figure 6.1 indicates DRP
estimates from AUD TBVAL materially below alternative measures of Telstra-specific cost of
debt, the ACCC considers that a different measure should be adopted for the debt proxy.
The ACCC considered using either an alternative measure of Telstra-specific cost of debt or
benchmark measures of the cost of debt.
The ACCC notes the following considerations supporting and against implementing alternative
measures of Telstra-specific cost of debt:
Table 9.8: Strengths and weaknesses of implementing alternative measures of Telstraspecific cost of debt
Strengths

Weaknesses

The secondary market return/yield on Telstra
bonds may reflect more Telstra-specific
factors than a benchmark measure of debt
which is based on a wide range of AUDdenominated bonds with the same credit
rating.

The conversion to AUD-denominated yield
can be imprecise and there is potential to
open complex regulatory debates on how to
implement the conversion methodology (e.g.
inputs and models used for conversion).

There continues to be a lack of 10 year Arated AUD bonds for telecommunications
businesses. Telstra foreign currency bond
yields/TBVAL matches the TTM required by

Banks and other financial institutions use
proprietary models to convert non-AUD yields
to AUD-equivalent yields. Any conversion
conducted by the ACCC (with the assistance
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the debt proxy.

of consultants) would be an approximation of
the actual costs involved.

Figure 6.1 indicates that alternative measures
of Telstra’s cost of debt would likely result in a
more reasonable estimate of the DRP
compared to AUD TBVAL. There would be a
reduced level of transparency with regard to
the estimation of the debt proxy. The YTM
(and DRP) for relevant alternative Telstraspecific measures are largely denominated in
foreign currencies and would need to be
converted by the ACCC to AUD equivalents

The outputs of cross currency conversion can
be influenced by a number of factors such as
the demand and supply for currencies, credit
risk of banks and the relationship between
sovereign debt and banks’ capital
368
requirements .

The ACCC notes the following strengths with implementing benchmark measures of cost of
debt:


It is independent information developed by finance experts with access to financial
databases. These experts develop this independently from the regulatory processes
and for the use of market practitioners.



It is relatively more transparent and straight forward to implement as the ACCC itself
does not need to convert foreign currency yields to AUD-denominated yield.



It does not require conversion to AUD-denominated yield which can be imprecise.



Banks and other financial institutions use proprietary models to convert non-AUD yields
to AUD-equivalent yields. Any conversion conducted by the ACCC would be an
approximation of the actual costs involved.



The ACCC has previously preferred a benchmark cost of debt where available. The
ACCC preferred a benchmark cost of debt during the 2011 FADs and used Telstra
bond yield due to a lack of suitable benchmarks. The ACCC has previously used a
benchmark cost of debt in 2009.

On balance, the ACCC’s final decision is to adopt a benchmark approach for a number of
reasons. In addition to the strengths noted above:



368

The benchmark costs of debt (using the selected ABVAL and RBA curves) are
consistent with alternative measures of Telstra-specific costs of debt (Figure 6.2).

Banks and financial institutions generally provide the financial instruments and arrangements for
converting foreign-currency denominated debt into effectively AUD-denominated debt.
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Figure 6.2: Comparison of benchmark cost of debt and alternative measures of Telstra
cost of debt



The ACCC preferred a benchmark cost of debt during the 2011 FADs and used Telstra
bond yield due to a lack of suitable benchmarks. The ACCC has previously used a
benchmark cost of debt in 2009.

The ACCC considered a range of options for implementing a benchmark measure of the cost of
debt:


Adopting benchmark cost of debt estimate based on one data provider (either the RBA
or the ABVAL curve), or



A simple average of the two.

The ACCC notes that the AER, in adopting a simple average of the RBA and Bloomberg
curves, has considered these options and reached the following conclusions:

369
370



Neither curve is clearly superior in terms of bond section criteria and curve fitting (or
369
averaging) methodologies.



There is no clear indication of one measure being consistently higher or lower than the
other over time (Figure 6.3).



Professor Lally noted that adopting a simple average of the two curves would likely
370
reduce the estimation error.

AER, Jemena Gas Networks final decision 2015–20: Attachment 3–Rate of return, June 2015, pp.
202–203.
AER, Jemena Gas Networks final decision 2015–20: Attachment 3–Rate of return, June 2015, pp.
202–203.
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Figure 6.3: Comparison of RBA and ABVAL
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The ACCC also notes that an average of RBA and ABVAL curves would generally be within the
range of DRP estimates from alternative Telstra cost of debt measures (Figure 6.4).
Figure 6.4: Comparison of average of benchmark cost of debt to alternative measures of
Telstra-specific cost of debt

Based on the above considerations for implementation, the ACCC’s final decision is to adopt a
simple average of RBA and ABVAL curves over the same averaging period as the risk free rate
to estimate the yield on the debt proxy.
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The ACCC notes that the RBA curve is monthly and propose to interpolate to the same
frequency as the ABVAL data (i.e. daily data) using a similar approach to that used by the
371
AER.
Based on a 20 business day averaging period to 31 August 2015, the average of RBA and
BBVAL curves result in a DRP of 1.74 per cent.

DRP and gearing ratio
The ACCC notes Telstra’s submission that the draft decision DRP is inconsistent with the
gearing ratio (debt to equity ratio of 40:60) assumed in the draft decision. Telstra argued that a
40:60 ratio is different from Telstra’s actual gearing (e.g. 18:82 at 31 December 2014) and
would lower Telstra’s credit rating (from A to BBB) and lead to a higher cost of debt.
The ACCC does not find Telstra’s submission supported by evidence from its most recent
372
(2014–15) annual report, which shows a gearing ratio (48.3:51.7) close to 40:60. The ACCC
also notes that the gearing ratio used for regulatory purposes is based on a more stable longer
term average, not on measures at a point in time (which was submitted by Telstra). Further, the
ACCC observes that credit rating agencies (e.g. Moody’s and Standard and Poor’s) assess a
373
firm’s credit rating in terms of a range of factors , and not solely on its gearing ratio.

6.3.2.2 Debt issuance cost
Debt issuance costs are the costs associated with raising debt. They can be recovered through
a direct cash flow allowance or an adjustment to the WACC. In the past, the ACCC has
374
accepted the inclusion of debt issuance costs in the return on debt in the WACC.

ACCC draft decision
The ACCC’s draft decision was to maintain its previous approach for estimating Telstra’s debt
375
issuance costs using a methodology devised by the Allen Consulting Group (ACG).

Submissions
Optus supported no change to the ACCC’s approach for debt issuance costs.

376

ACCC final decision
The ACCC’s final decision to maintain the previous approach for estimating Telstra’s debt
issuance costs. The ACCC also confirms its view that debt issuance costs should be set
assuming six debt issues of $500 million.

371
372
373

374
375
376

AER, Jemena Gas Networks final decision 2015–20: Attachment 3–Rate of return, June 2015, pp.
210.
Telstra, FY15 Annual Report, p. 25.
Moody’s, Rating methodology - Global Telecommunications Industry, 28 December, 2010, p. 2.
These factors include: ‘Scale and business model, competitive environment and technical positions’,
‘operation environment’, ‘financial policy’, ‘operating performance’ and ‘financial strength’; Standard
and Poor’s, Ratings Direct: Corporate methodology, 19 November 2013, pp. 5–6. Standard and
Poor’s include factors such as industry risk, country risk, competitive position, capital structure and
liquidity etc.
ACCC, Inquiry to make final access determinations for the declared fixed line services: final report,
July 2011, p. 70.
ACCC, Draft decision, p. 98.
Optus, Submission to the draft decision, p. 113.
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6.3.3

Imputation factor (gamma)
The gamma parameter represents the value of tax credits, otherwise referred to as imputation
credits, generated by the regulated business that could be distributed in the form of franked
dividends to shareholders.
Gamma has generally been defined for regulatory purposes as the utilisation rate multiplied by
377
the imputation payout ratio:
γ

=

θ*F

where γ = gamma
θ = (theta) the utilisation rate of imputation credits represents the per dollar
value of a distributed imputation credit
F = the imputation payout ratio is the proportion of imputation credits
distributed to shareholders
In determining the WACC, the regulated business’ capacity to pay imputation credits with
378
dividends must be taken into account to avoid over-compensation. As the ACCC uses a
vanilla WACC in the FLSM, the gamma is used to capture all tax effects, including imputation
benefits, in the cash flows and tax liabilities estimated by the FLSM.

ACCC draft decision
379

The ACCC’s draft decision was to maintain the gamma at 0.45. The ACCC had regard to
Telstra-specific considerations related to its foreign ownership restriction and high payout ratio.
The ACCC also had regard to the AER’s 2013 WACC guideline and final decisions for NSW,
ACT, and TAS energy networks revenue determination in maintaining the gamma at 0.45.

Submissions
Telstra maintained that ‘the best estimate of gamma is 0.25’ which reflects the ‘best current
estimate of the market wide distribution rate’ (0.7) and ‘the best estimate of theta’ (0.35 from
380
Professor Gray’s Dividend drop off study. Telstra submitted that ‘there is no reasonable basis
381
to adopt a gamma of 0.45’.
Telstra noted that ‘recent analysis by the AER demonstrates that the maximum possible value
for theta is 0.43’ which means that, even if a distribution rate of 1 was assumed, ‘gamma could
382
be no higher than 0.43’. Telstra stated that ‘the best evidence in relation to theta indicates a

377
378

379
380
381
382

John Handley, Report prepared for the AER – Advice on the value of imputation credits, 29
September 2014, p. 3.
Eligible shareholders are able to redeem imputation credits to reduce their personal tax liabilities
means that part of the business’ corporate tax payments represents pre-payment of personal tax on
behalf of its shareholders. It is this pre-payment of personal tax that reduces the shareholders’
personal tax liabilities or generates a tax refund. The personal tax benefits obtained from imputation
credits effectively increase the rate of return received by shareholders from holding shares in the
regulated business.
The total return to the shareholder will be the dividend plus the personal tax benefits from imputation
credits. Shareholders will therefore be willing to accept a lower rate of return received in the form of
dividends when they receive imputation credits with those dividends, compared to the rate of return
required on shares that do not pay franked dividends.
ACCC, Draft decision, pp. 102–103.
Telstra, Main submission to the draft decision, p. 162.
ibid, p. 161.
ibid, p. 161.
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value of 0.35’ and was accepted by the Australian Competition Tribunal in the Energex
383
review.
Telstra noted that ‘the ACCC appears to rely on estimates of the utilisation rate (theta) based
384
on equity ownership rates’. Telstra submitted that ‘equity ownership rates do not indicate the
utilisation rate or value of imputation credits to investors’. Telstra added that ‘theta can be no
higher than the equity ownership rate and will in fact be lower due to factors which reduce the
value of credits distributed to Australian investors’.
Telstra submitted that the ‘distribution rate should be an economy wide measure’ and the
ACCC’s ‘estimate of gamma should not be based on estimates of the Telstra-specific
385
distribution’.
386

Optus submitted that ‘0.45 is the…minimum that should be adopted’ for gamma. Optus noted
that Telstra’s dividend payments over the last 5 years supported a theta between 0.65 and 1.0’
387
and a gamma ‘at the top end of that range’.
Optus stated that ‘the ACCC’s reluctance to set a value of gamma at 0.65 or more appears to
be due to some weight being given to the SFG estimate for theta’. Optus submitted that SFG’s
estimate is an error and should not be given weight as it is ‘an econometric estimate of the
388
value of both cash dividends and franking credits for all ASX listed firms from 2001 to 2012’.
Optus stated that there are data problems from including all firms listed on the ASX and the
389
ACCC’s task is not to ‘estimate the cost of capital for the market as a whole’.
Optus noted that ‘the ACCC does not attempt to estimate beta for the market as a whole and
then apply this to Telstra’ and it does not make sense to ‘estimate the value of theta for the
390
market as a whole and apply that to Telstra’.
Optus submitted that the best estimate of theta for Telstra’s shareholders is 1.0 after examining
391
Telstra’s dividend payment over the last 5 years. Optus added that assuming an average
personal tax income tax rate of 15 per cent (which is the rate of tax paid for earnings within
392
superannuation), the estimate value of theta is between 0.75 and 0.8.

ACCC final decision
The ACCC considers that the gamma parameter needs to take into account Telstra’s capacity
to pay imputation credits with dividends to avoid over-compensation as part of determining the
legitimate cost of providing the declared services and cost-reflective prices. Eligible investors
will be willing to accept a lower rate of return received in the form of dividends when they
receive imputation credits with those dividends, compared to the rate of return required on
shares that do not pay franked dividends.
The ACCC’s final decision is to maintain the gamma at 0.45. The ACCC has had regard to
Telstra-specific considerations related to its higher payout ratio. The ACCC has also had
regard to the AER’s 2013 WACC guideline and recent regulatory decisions for energy networks
revenue determination in maintaining the gamma at 0.45:
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ibid, pp. 161–162.
ibid, p. 162.
ibid, p. 162.
Optus, Submission to the draft decision, p. 114.
ibid, p. 114.
ibid, p. 115.
ibid, p. 115.
ibid, p. 115.
ibid, p. 115.
ibid, p. 116.
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6.3.4



Telstra’s historical payout ratio indicated an estimate of 0.95 (10 year average to 201415 of 0.95), in combination with estimates of the utilisation rate from the AER (0.45–
393
0.68), would support a Telstra gamma that is likely to be significantly higher than
Telstra’s proposed 0.25.



Given Telstra’s relatively high payout ratio, 0.45 is likely to be a conservative estimate
as it is within the range of the AER’s estimates (0.3–0.5) and close to the adopted
value of 0.4.



In setting a gamma of 0.25, the Australian Competition Tribunal considered SFG’s
study but also indicated that further work was required on the gamma, and that it would
be open to consider a range of estimates for gamma and review its approach in the
394
future. The AER has considered and incorporated the Australian Competition
Tribunal’s comments and considered a range of approaches (tax statistics, equity
395
ownership, implied market value approach) in reaching a range of 0.3–0.5. The
ACCC’s value of 0.45 is within the AER’s range.



Telstra’s submission noted AER’s tax statistics analysis indicated an upper bound of
0.43 for theta. The ACCC notes that the AER’s updated estimate of theta (0.45) in its
2015 JGN final decision, when combined with Telstra’s 10 year payout ratio (0.95),
396
results in a gamma more consistent with a value of 0.45.

Gearing ratio
The gearing level of a firm refers to the ratio of debt to equity that a firms uses to finance its
capital. The gearing level is used to weight the return on equity and cost of debt in the WACC
formula. Where the firm’s capital structure is highly geared (that is, the firm has a high level of
debt) and holding all else equal, this implies greater financial risk for the firm and therefore a
greater required rate of return for equity holders.

ACCC draft decision
The ACCC’s draft decision was to maintain the debt/equity ratio at 40:60, consistent with the
approach from previous FADs.

Submissions
Optus supported ‘no change’ to the ACCC’s 40:60 assumption for gearing ratio.

397

ACCC final decision
The ACCC’s final view is to maintain a debt/equity ratio of 40:60.

393
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396
397

AER, JGN final decision – Attachment 4: value of imputation credits, June 2015, p. 4-17.
Australian Competition Tribunal, Application by Energex Limited (Gamma) (No 5) [2011] ACompT 9,
May 2011; Australian Competition Tribunal, Application by WA Gas Networks Pty Ltd (No 3) [2012]
ACompT 12, June 2012.
AER, JGN final decision – Attachment 4: value of imputation credits, June 2015, p. 4-38.
AER, JGN final decision – Attachment 4: value of imputation credits, June 2015, p. 4-17.
Optus, Submission to the draft decision, p. 113.
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7

Taxation payments
Key Points

7.1



The ACCC’s final decision is to maintain the current approach to the calculation of
tax in the FLSM.



The FLSM currently bases the initial tax value for the assets included in the RAB
on the written-down tax value in Telstra’s tax accounts.



Straight line depreciation is used as a proxy for the actual profile of Telstra’s tax
depreciation.



The prices and charges in the FADs are exclusive of the Australian Capital
Territory Utilities Tax and the Goods and Services Tax (GST)

Introduction
The calculation of tax in the FLSM follows the conventional accounting treatment of tax as it
applies the corporate tax rate to profits, where profits are defined as revenue minus costs. The
tax assessable profit under the building block approach is calculated as the pre-tax revenue
requirement minus the three classes of tax deductible expenses – operating costs, tax
depreciation and interest.
In contrast to the rest of the FLSM where calculations are undertaken in real terms, tax payable
is calculated in nominal terms because tax liabilities are based on nominal values. Tax is
assessed on nominal (not real) profits generated throughout each year and the magnitude of
the tax deduction arising from interest expenses depends on the nominal interest rate, not the
real interest rate. Tax depreciation and operating costs are also calculated in nominal terms for
the purposes of assessing tax payable.
As a result, the tax calculations in the FLSM are performed in nominal terms, then converted
into the base year terms and added to the real pre-tax revenue requirement to calculate the
real revenue requirement including tax.

Initial tax asset value
The ACCC’s current approach to setting the initial tax asset base is consistent with the AER’s
approach to setting the initial tax asset value based on the actual tax position of assets that
constitute the RAB where possible.
The opening tax asset value at 1 July 2014 is $10.852 billion.

Tax depreciation method
Tax depreciation is a tax deductible expense that is used as an input in the calculation of the
business’s tax liabilities. In the 2011 FAD, the ACCC confirmed the use of straight line
depreciation for the estimation of tax depreciation. Straight-line depreciation involves dividing
the initial asset value by the asset’s useful life to calculate a constant depreciation expense
each year. Using straight line depreciation complies with Australian tax rules and accepted
conventions that favour the simplicity and transparency of the straight line method for tax
purposes.
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Other tax liabilities
In the 2011 FAD, the ACCC observed that Telstra may also be liable to pay other taxes, such
as the GST. However, only corporate tax liabilities are included in the tax building block in the
FLSM. The ACCC considered that any issues associated with incorrect pass-through of
applicable taxes are not included in the FADs and can be resolved through binding rules of
conduct (BROC).

7.2

Draft decision
The ACCC’s draft decision is to maintain the current approach to calculating tax liabilities in the
FLSM and to maintain its current approach to the treatment of other tax liabilities.

7.3

Submissions
While Telstra did not make a submission on the draft decision approach to the FLSM
calculation of tax liabilities, Telstra noted that the calculation of the tax liabilities in the FLSM
included an error in the interest rate applied to the debt. The calculations for the interest on
debt in the sheet ’10 Tax liabilities’ for each of the years 2014–15 to 2018–19 does not refer to
398
the revised cost of debt.
Telstra also submitted that the ACCC appears to have applied inflation values and indices
inconsistently through the FLSM. In some places the static value for inflation used in the WACC
calculation is referenced in the formula, while in other places the cumulative inflation index
table is referred to, and on occasion the static value for inflation used in the WACC calculation
399
for the previous period is used.

7.4

ACCC’s final decision
The ACCC has corrected the error identified by Telstra in the FLSM calculation of tax liabilities
and corrected the inconsistencies in the application of inflation values and indices through the
FLSM. The ACCC has also commissioned a consultant (Marsden Jacob Associates (MJA)) to
check all FLSM modelling calculations for the final decision.
The ACCC’s final decision is to maintain the current approach of calculating tax liabilities in the
FLSM and maintain its current approach to the treatment of other tax liabilities. The
methodology adopted in the FLSM remains consistent with the conventional accounting
treatment of tax.

Assessment of approach against section 152BCA matters
The ACCC considers that the calculation of tax liabilities as an input into the final decision
setting of prices for the listed services is consistent with the objectives of promoting the long
term interests of end users.
The ACCC considers that the access provider’s taxation liabilities are calculated on the basis of
the access provider’s efficient costs and that the calculated taxation liabilities are an input into
the efficient costs of supplying listed services. The efficient costs of supply will promote
competition in markets for listed services and will promote the achievement of any-to-any
400
connectivity in relation to carriage services that involve communication between end-users.

398
399
400

Telstra (2015), Public inquiry into final access determinations for fixed line services – primary prices,
Response to Draft Decision, 1 May 2015, p. 185.
ibid, p. 185.
Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(c)
– the objective of promoting competition in markets for listed services; Paragraph 152AB(2)(d) – the

97

The ACCC considers that, as an input into the determination of efficient costs and prices for
listed services, the calculation of tax liabilities will determine prices that promote competition in
the markets for listed services, and in this regard the ACCC considers that supply of the listed
service at efficient costs and prices will remove obstacles to users gaining access to listed
401
services.
The ACCC considers that as an input into the determination of efficient building block costs and
efficient listed service prices, the calculation of the access provider’s taxation liabilities in the
FLSM will encourage the economically efficient use of, and economically efficient investment in
the infrastructure by which listed services are supplied and any other infrastructure by which
402
listed services are, or are likely to become, capable of being supplied.
The ACCC considers that the determination of the efficient tax building block is likely to result in
the achievement of the objective in subsection 152AB(2)(e) (economically efficient use of, and
403
the economically efficient investment in, infrastructure). This is because in the determination
of the efficient tax building block the ACCC had regard to the following matters:
(a) the technology that is in use, available or likely to become available and its influence on
the supply and charging for listed services
(b) the costs that would be involved in supplying and charging for the listed services are
reasonable or likely to become reasonable,
(c) the effects, or likely effects, that supply, and charging for, the listed services would
have on the operation or performance of telecommunications networks.
(d) the legitimate commercial interests of the supplier of the listed services, including the
ability of the supplier to exploit economies of scale and scope;
(e) the incentives for investment in infrastructure by which the listed services are supplied
and any other infrastructure by which the services are, or are likely to become, capable
404
of being supplied.
The final decision calculation of tax liabilities provides sufficient allowance for Telstra to recover
its prudent and efficient costs that are incurred in the provision of listed services over the
405
regulatory period.
The ACCC’s also considers that adopting a cost-based approach to pricing listed services,
which includes the calculation of tax liabilities, ensures that prices are set with regard to the
efficient costs of supplying these services. This will allow access seekers to compete more

objective of achieving any-to-any connectivity in relation to carriage services that involve
communication between end-users.
401
Paragraph 152AB(4) – In determining the extent to which a particular thing is likely to result in the
achievement of the objective referred to in paragraph (2)(c), regard must be had to the extent to
which the thing will remove obstacles to end-users of listed services gaining access to listed services.
402
Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(e) –
the objective of encouraging the economically efficient use of, and economically efficient investment
in: (i) the infrastructure by which listed services are supplied; (ii) any of infrastructure by which listed
services are, or are likely to become, capable of being supplied.
403
Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
404
Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
405
Paragraph 152BCA(1)(b) – legitimate business interests of a carrier or carriage service provider
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effectively in downstream markets where each of the listed services is an input to supplying
406
services in the downstream (e.g. retail) markets.

406

Paragraph 152BCA(1)(c) – interests of all persons who have rights to use the listed service
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8

Demand forecasts
Key Points


8.1

The ACCC final decision is to accept demand forecasts for fixed line services
using the two step approach proposed by Telstra of:
o

first determining ‘pre-NBN’ demand levels on a ‘no-NBN’ assumption

o

adjusting the pre-NBN demand forecasts by subtracting forecast migration
of services to the NBN to obtain the ‘post-NBN’ level forecast demand for
each service



The ACCC final decision is to set pre-NBN demand forecasts for the fixed line
services at the levels set out in the March 2015 draft decision.



In August 2015 NBN Co released its Corporate Plan for 2016 that included an
updated NBN plan and schedule for the rollout and service activation that differed
materially from the information provided in NBN Co’s December 2013 Strategic
Review and which was used for the demand forecasts considered in the March
draft decision.



To update the post-NBN demand forecasts the ACCC used NBN Co’s forecasts
for service activation in place of the values proposed by Telstra for service
migration in the forecast model it submitted to the FAD inquiry in October 2015.

Introduction
Demand forecasts are required to determine the final access determination (FAD) primary price
terms for the declared services. The fixed line services model (FLSM) also uses demand
forecasts as inputs to determine cost allocation factors within the cost allocation framework that
forms part of the FLSM. In addition, forecasts for operating and capital expenditure are
dependent on demand forecasts.
In November 2013, Telstra provided demand forecasts for the five year forecast period (2014–
407
15 to 2018–19) under the Building Block Model record keeping rule (BBM RKR). Telstra also
provided an explanation of the methodology used to generate the forecasts and a comparison
with historical values and trends. In preparing its BBM RKR demand forecasts Telstra
accounted for NBN migration on the basis of NBN rollout information current at 30 June 2013
and acknowledged that it would need to update these forecasts to account for changes in NBN
policy and rollout schedule when that information became available.
Telstra provided revised demand forecasts as part of a comprehensive revision of its BBM RKR
408
forecasts with its submission of October 2014 to the ACCC’s July 2014 discussion paper.
Telstra’s purpose was: to provide an expanded set of demand forecasts required by the cost
allocation framework that it had submitted to the inquiry; to account for the change in NBN
policy since it prepared its initial response to the BBM RKR; and to provide a forecast model
that would enable its demand and expenditure forecasts to be readily updated as new
information on the NBN rollout became available. Telstra’s October 2014 forecasts reflected

407
408

Telstra, Final Access Determinations (FADs) Inquiry – confidential response to information request
under the BBM RKR, November 2013.
Telstra, Forecast model v 1.05– framework and guide to forecast assumptions, October 2014, p. 4.
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the adoption of the Multi Technology Mix (MTM) architecture and the associated rollout set out
in NBN’s December 2013 strategic review.
Telstra developed its demand forecasts by first forecasting demand as if the NBN was not
occurring (pre-NBN forecasts) and then accounting for the NBN by determining a forecast of
the number of services migrating to the NBN in each year of the forecast period.
409

In August 2015, NBN Co released its Corporate Plan for 2016. The Corporate Plan
contained revisions to the NBN plan and targets for the rollout schedule. For the purposes of its
final decision, the ACCC has used this latest information on the NBN rollout to determine
updated demand and expenditure forecasts.
This chapter sets out the ACCC’s final decision on the demand forecasts used for the purposes
of setting primary price terms included in the final access determinations for the fixed line
services.

8.2

Draft decision
In the March draft decision, the ACCC assessed the demand forecasts submitted by Telstra in
October 2014, which were developed using the approach noted above of first developing preNBN forecasts and then subtracting services forecast to be migrated to the NBN to give the
410
post-NBN forecasts submitted to the inquiry.
In reaching its draft decision on Telstra’s October 2014 demand forecasts the ACCC
considered the explanations and information Telstra provided on its forecast methodology and
assumptions. This information was primarily provided in the November 2013 BBM RKR
response and further explained in Telstra’s October 2014 submission. The further information
provided in October 2014 particularly relates to the trend and market share analysis on which
411
Telstra based its pre-NBN demand forecasts.
The ACCC remained concerned that some aspects of Telstra’s forecasting methodology was
412
not transparent and sought further information in January 2015. Notwithstanding this request
for further information, the ACCC was able to reach a draft decision on the basis of information
from other sources, such as the TEM reports (from the third quarter of 2011-12 to the fourth
quarter of 2013-14) and CAN RKR which supported the demand forecasts submitted by Telstra
413
in October 2014.
Telstra based its methodology for estimating pre-NBN demand forecasts on analysis of historic
trends in service relativities and shares among major services, information on service volumes
414
and the impact of exogenous factors on overall market size. Telstra also sought internal
views from product managers on market developments, such as those concerning wholesale
customers that were considered likely to have an impact on demand for the declared services.
[c-i-c start]

409
410
411
412
413

414

NBN, Corporate Plan 2016, August 2015, available at: http://www.nbnco.com.au/corporateinformation/about-nbn-co/corporate-plan/corporate-plan.html
Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Discussion Paper, 3 October 2014, p. 51
Telstra, Public Inquiry into final access determinations for fixed line services – primary prices,
Response to Discussion Paper, 3 October 2014, p. 51
ACCC, March Draft Decision, p. 121
Ibid., p. 118. The Telstra Economic Model (TEM) is a management accounting system used internally
by Telstra for its own business planning purposes. Under clause 18 and schedule 9 of its SSU,
Telstra commits to supplying financial reports that are drawn from its TEM, for publication by the
ACCC.
Telstra, Main submission, October 2014, p. 51.
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[c-i-c end] The ACCC concluded that the
417
relative utilisation of ULLS and WLR is unlikely to differ significantly from Telstra’s forecasts.
[c-i-c start]

[c-i-c end] The ACCC considered the reasonableness of PSTN FOAS/FTAS MOU
and LCS MOU forecasts alongside observations from longer term trends and submissions from
stakeholders and concluded that the forecasts were reasonable.
On the basis of its assessment of the information provided by Telstra and its own analysis, the
ACCC considered that the forecasting methodology and assumptions used to determine its
pre-NBN forecasts were reasonable.
To convert its pre-NBN demand forecasts to post-NBN forecasts, Telstra incorporated a ‘Base
Case’ NBN scenario in the forecast model submitted in October 2014. This forecast model
NBN scenario was based on the rollout schedule published by NBN Co in its December 2013
Strategic Review and assumptions regarding the rate of service migration to the NBN once an
area became ready for service. To determine a forecast of the number of premises made ready
for service each year Telstra applied a linear interpolation to the two rollout data points
published by NBN Co—for December 2016 and December 2020. To estimate services
migrated, Telstra assumed 55 per cent migrated after 12 months and 100 per cent after 24
months, on the basis of information available from those areas for which migration had
419
commenced and consistent with the 18 month migration timeline.
The ACCC conducted an analysis on revised ‘post-NBN’ forecasts and compared these figures
420
to forecasts provided in the November 2013 response to the BBM RKR information request.
The ACCC made a number of key observations on Telstra’s demand forecasts for declared
services and how the forecasts were affected by the October 2014 revisions:
[c-i-c start]

415
416
417
418
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420

Telstra, Forecast Model Documentation, October 2014, p. 16.
ACCC, March Draft Decision, March 2015, p. 119.
ibid.
Telstra, Forecast Model Documentation, October 2014, p.14.
ACCC, March Draft Decision, p.113
ibid., pp. 113-117
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[c-i-c end]
The ACCC considered that the Strategic Review of December 2013 provided the best available
information on the NBN rollout schedule at the time of the draft decision and that Telstra’s
422
methodology for forecasting the migration of services to the NBN was reasonable. On the
basis of this assessment, the ACCC's draft decision was that the post-NBN demand forecasts
submitted by Telstra in October 2014 were reasonable and appropriate for the purpose of
determining regulated charges for the fixed line services.
The ACCC notes that the forecast model submitted by Telstra in October 2014 was intended to
allow the NBN assumptions that are used to generate post-NBN forecasts to be updated
423
expeditiously when better information on the NBN rollout became available.

8.3

Consultation on Wholesale ADSL
In July 2015, the ACCC requested information from stakeholders pertaining to the wholesale
ADSL declared service. The ACCC requested this information to better understand how access
seekers interacted with Telstra and made decisions when acquiring capacity from Telstra for
the supply of the resale ADSL service. The ACCC also wanted to gain further understanding of
the state of the market for broadband services in light of increased uptake of video streaming
services, and how this may be impacting the demand for wholesale ADSL capacity.

8.4

Submissions

8.4.1

Telstra response to January 2015 information request
On 5 March 2015, Telstra provided the ACCC with a confidential response to a request for
information from the ACCC dated 14 January 2015. Telstra’s response provided material to
alleviate concerns of a lack of transparency with the demand forecasting methodology. Telstra
provided the underlying figures used to determine the pre-NBN forecasts for charts and other
424
data provided to the ACCC in its October 2014 submission to the ACCC. This data focused
on the methodology Telstra undertook to determine ‘pre-NBN’ demand forecasts, and included

421
422
423
424

ACCC, March Draft Decision, March 2015, pp. 115-116
ibid., pp. 121-122
Telstra, Main Submission to Discussion Paper, October 2014, p. 52
Telstra, Response to Request for further information, 5 March 2015, Confidential Communication
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figures for aggregate measures such as total fixed lines and total broadband lines, as well as
425
percentage breakdowns for certain services.
The data was provided from 2007-08 and improved the transparency in Telstra’s methodology,
allowing for comparisons to be made to data from other sources and to verify charts provided
426
by Telstra in its October 2014 submission. This data and further information assisted the
ACCC in its assessment of the methodology Telstra used to determine its pre-NBN forecasts
for the declared fixed line services.

8.4.2

Submissions to draft decision
In submissions received to the draft decision, only Optus submitted concerns with some of the
values and the methodology used to generate individual service demand forecast figures for
input into the FLSM.

ULLS
Optus submitted that the forecast growth of the unbundled local loop service (ULLS) should be
427
a non-linear growth trend. [c-i-c start]

[c-i-c end]
Optus also queried why, when band weighting is adopted, Telstra’s forecast differed from the
430
extrapolated historic trend. Optus was concerned that a higher proportion of ULLS SIOs in
bands 3 and 4 would result in higher average cost for the ULLS service. [c-i-c start]

[c-i-c end]

FOAS/FTAS
Optus submitted on the fixed originating access service (FOAS) and fixed terminating access
service (FTAS) that it was incorrect to assume Telstra’s fixed core network would face a decline
433
in traffic due to migration to NBN access lines. Optus submitted that NBN is an access only
network and that the same voice switching and internet routers will be used for both legacy and
next generation access lines while all call capabilities and internet content will be the
434
responsibility of the RSPs. Optus considered that a major flaw in the forecast is that it
assumed only Telstra’s PSTN customers will make and receive phone calls (and that Telstra
retail NBN customers will not make or receive phone calls). Optus submitted that the total fixed
425
426
427
428
429
430
431
432
433
434

ibid.
ibid.
Optus, Submission in response to ACCC draft decision, public version, May 2015, p. 27
Optus, Submission in response to ACCC draft decision, Confidential version, May 2015, p. 29
ibid., p. 29
Optus, Submission in response to ACCC draft decision, public version, May 2015, p. 27
Optus, Submission in response to ACCC draft decision, Confidential version, May 2015, p. 30.
ibid., p. 31
Optus, Submission in response to ACCC draft decision, public version, May 2015, p. 28
ibid.
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calling base for core services should include both Telstra retail and wholesale PSTN and NBN
SIOs.
Optus noted that the forecast usage (in minutes) in the FLSM (for retail PSTN calls,
FOAS/FTAS calls and LCS calls) used assumptions applied from Telstra Retail and WLR SIOs.
It also stated it was not clear how the estimated PSTN-only FOAS/FTAS cost applied to all of
435
FOAS/FTAS calls originating and terminating on NBN access lines or HFC networks.
Optus also queried why the demand forecast for FOAS/FTAS SIOs only used PSTN SIOs as
the relevant base despite FLSM asset classes including assets that are used to provide next
436
generation calling services to customers on NBN access lines. [c-i-c start]
[c-i-c end]

Wholesale ADSL
Optus submitted extensively on wholesale ADSL in response to the ACCC’s draft decision.
Optus stated that ‘the forecast for wholesale ADSL SIOs did not include customers of
438
wholesale-backhaul for Telstra’s NBN wholesale product’. Optus considered it would be
more appropriate to include NBN migration impacts in respect of wholesale ADSL end-users as
439
the service would cease once customers migrate onto the NBN network.
Optus submitted that ‘backhaul products’ used for wholesale ADSL would also be used to
440
‘backhaul NBN originated data traffic’. Optus stated that this would also be the case for some
441
transmission equipment. A similar argument was presented for shared assets to ‘backhaul
442
retail and wholesale ADSL traffic’. As these products use the same shared assets, Optus
recommended the demand for both wholesale and retail ADSL, and wholesale and retail NBN
should be separately identified, and the costs of shared assets allocated across the services
443
based on the combined forecasted peak throughput rather than being based on SIOs.
Optus questioned the faster forecast growth for Telstra retail ADSL peak usage compared to
444
the forecast growth for wholesale ADSL peak usage. Optus stated it isn’t reasonable that
factors should be different between wholesale ADSL users and Telstra retail users. It argued
there is a market wide trend for high traffic demand growth and that the factors driving end-user
demand for internet services affects retail and wholesale customers equally.
Optus submitted that the pricing of wholesale capacity is the ‘only reason’ why wholesale ADSL
usage would not grow at the same pace as Telstra’s retail usage, and that the wholesale ADSL
demand forecasts represent the backhaul capacity wholesale providers are willing to purchase
445
for their end-users, not necessarily end-user demand. Optus considered that, if VLAN pricing
was cost reflective, it would reflect the growth of end-user demand seen with Telstra retail end446
users.
[c-i-c start]
435
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[c-i-c end]

8.4.3

Submissions to August 2015 consultation on Wholesale ADSL
In its response to the July 2015 information request for the wholesale ADSL declared service,
Telstra raised concerns with the ACCC regarding the provision of data on the demand
forecasts for wholesale ADSL peak usage as requested by the ACCC. Telstra did not consider
it appropriate to provide information on one component of its forecasts in isolation from other
448
inter-related components, including operating and capital expenditure. The ACCC agreed
that Telstra did not have to provide revised demand forecasts as it was not the intention of the
ACCC to use a new set of forecasts for the wholesale ADSL service for input into the FLSM.
Telstra also stated in its response that updating the inputs for the FLSM for FY2014, including
demand forecasts, has taken 18 months and that it would be a complex, unrealistic task ‘to
449
consider the model could be re-based on a consistent basis to FY2015 in a matter of weeks’.
In its submission to the consultation on the AGVC/VLAN charge (discussed in section 13.3.5),
Telstra submitted on the impact the proposed uniform price changes would have on the level of
demand across the fixed line services. In particular, the level of wholesale ADSL capacity
demanded would be heavily influenced by a price change of the magnitude proposed for the
450
AGVC/VLAN charge.
In Optus' submission to the consultation, it raised concerns about the distortion of demand that
451
would likely eventuate from the ACCC’s proposal. Foxtel submitted to the consultation that it
considers that an adjustment mechanism should be included for AGVC/VLAN charges given
changing rates of traffic growth and volumes of capacity demanded could lead to Telstra
452
over-recovering on costs.

8.5

ACCC final assessment and decision
The ACCC has assessed the demand forecasts having considered submissions received and
having had regard to the LTIE and other matters in section 152BCA(1). The ACCC also had
regard to the Fixed Principle provisions, which specify that demand forecasts should:


be based on an appropriate forecasting methodology



be based on reasonable assumptions about the key drivers of demand



be determined using the best available information before the ACCC, including
historical data that can identify trends in demand; and



be determined taking into account current demand and economic conditions.

453

In doing so the ACCC considered the approach used by Telstra’s of first determining pre-NBN
forecasts and then determining NBN migration to determine post-NBN forecasts. In this regard
the ACCC notes that the rollout of the NBN and the migration of services off Telstra’s legacy
fixed line network present unique circumstances for this pricing decision, including in setting
447
448
449
450
451
452
453

ACCC staff meeting with Optus on Wholesale ADSL, May 2015.
Telstra, Response to request for information on Wholesale ADSL, July 2015.
ibid.
Telstra, Submission to Consultation on Wholesale ADSL, August 2015.
Optus, Submission to consultation on uniform price change proposal, August 2015.
Foxtel, Submission to consultation on uniform price change proposal, August 2015.
Fixed Principle Provisions, clause 6.11.
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demand levels for the next regulatory period. The ACCC’s final decision is that the approach
proposed by Telstra to first determine pre-NBN demand forecasts and then adjust for the effect
of service migration to the NBN to determine post-NBN demand forecasts is appropriate.

Assessment of approach against section 152BCA matters
The ACCC’s final decision is that the demand forecasts in the forecast model are based on
reasonable and verifiable assumptions and, on the basis of the updated rollout assumptions,
make use of the best information available. Accordingly, the ACCC considers that its final
decision on demand forecasts meets the objectives of promoting the LTIE.
The ACCC’s final decision on demand forecasts allows for an efficient level and share of costs
to be allocated to the declared services to facilitate access to the infrastructure services
required by access seekers to provide a range of communications services to end-users,
promote competition in the markets for carriage services and encourage the economically
efficient use of, and the economically investment in, infrastructure.
The ACCC considers that the access provider’s legitimate business interests are met through
its final decision on demand forecast as the forecasts are inputs into the FLSM that contribute
to the calculation of the overall revenue requirement for fixed line services, which enables
Telstra to recover the cost of efficient costs of supplying the declared services, including the
costs of efficient investments.
The ACCC also considers that the final decision on demand forecasts provides transparency
and certainty for access seekers about the historic and forecast growth trends in declared fixed
line services in the transition to the NBN. This is considered to be important for helping to
promote continued competition in the markets and encourage the economically efficient
investment in the infrastructure.

8.5.1

Pre-NBN forecasts
The ACCC’s final decision is that the pre-NBN demand forecasts submitted by Telstra in
October 2014 are based on an appropriate forecasting methodology and reasonable
assumptions. The pre-NBN demand forecasts that the ACCC has accepted are provided in
table 8.1 below.
Table 8.1: Pre-NBN demand forecasts as submitted by Telstra in October 2014
Units

2013/2014

Wholesale Line
Rental

SIOs

[c-i-c start]

PSTN FOTAS

MOUs

LCS

MOUs

2014/2015

2015/2016

2016/2017

2017/2018

2018/2019

Unconditioned Local SIOs
Loop
Spectrum Sharing

SIOs

ADSL Wholesale

SIOs

ADSL Retail

SIOs

Wholesale Peak
Usage

Mbps
[c-i-c end]
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The ACCC is satisfied with the level of transparency in Telstra’s forecasting methodology. The
ACCC considers the forecasts reasonable and appropriate to be inputted into the forecast
model Telstra provided the ACCC (in October 2014) to generate post-NBN forecasts.
The ACCC addresses concerns raised regarding the pre-NBN demand forecasts in the
following discussion.

ULLS
The ACCC is satisfied with Telstra’s revised pre-NBN ULLS forecasts submitted in October
2014 in terms of appropriateness of the methodology and the reasonableness of the
assumptions used. The ACCC considers that, at this time of transition within the sector,
Telstra’s forecasts for ULLS SIOs are reasonable.
Figure 8.1

ULLS SIOs actual data from 2007–2008 to 2013-14 and forecasts from 2014-15
to 2018-19. [c-i-c start]

[c-i-c end]
Source: Telstra forecast model, October 2014

The ACCC notes the submission from Optus that the band allocation observed in Telstra’s
geographic profile deviates from the trend observable in historic data. The ACCC notes that the
geographic profile of ULLS SIOs has a negligible impact on the final charge calculated for the
service. From a cost perspective, the band allocation within Bands 1-3 and Band 4 does not
impact on the calculation of unit costs. This is because unit costs determined for ULLS are
based on the total amount of SIOs across all bands. The potential difference seen in Band 4
SIOs following a linear trend as Optus submits is a potential re-allocation of approximately [c-ic]
[c-i-c] of total ULLS SIOs away from band 4 to Band 1-3 [c-i-c]
[c-i-c] and has no impact on the total number of SIOs.

454

In light of these considerations, the ACCC’s final decision is that the demand forecasts for the
ULLS are based on reasonable assumptions and are accepted for inclusion in the FLSM.

454

Figure derived from data in Telstra’s forecast model
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FOAS/FTAS
The ACCC notes Optus’ submission on the decline in FOAS/FTAS traffic due to NBN migration
forecast by Telstra. The ACCC also notes this issue was addressed by Analysys Mason in its
report on Telstra’s cost allocation framework. The ACCC agrees with Analysys Mason’s
proposal that a proportion of these costs be allocated to the NBN or alternatively, that a
455
pre-NBN forecast of traffic be used to unitise these costs.
In the application of the loss of
economies of scale adjustment to these asset classes, the ACCC has effectively
implemented the first of Analysys Mason’s proposals, as this adjusts for the excess costs of the
assets due to reduced utilisation. It was therefore not necessary to alter Telstra’s traffic
forecasts to pre-NBN levels as well.
A discussion on cost allocation issues such as this one can be found in chapter 11.

Wholesale ADSL
[c-i-c start]

[c-i-c end] The ACCC also considered recent developments in the market for
broadband services and, in particular the increasing consumption of video streaming services.
These concerns and developments contributed to the ACCC consulting on an alternative
approach to pricing AGVC/VLAN capacity which was rejected by Optus and other access
seekers.
The ACCC considers that the recent developments in broadband markets due to
video-streaming services do indicate that there is a risk that the demand forecasts for
AGVC/VLAN that the ACCC is accepting will be underestimated. However, the ACCC has
decided not to make adjustments to the forecasts for the purposes of setting regulated charges.
The ACCC’s reasons for this are twofold. First, the market developments are very recent and
the information would not be a reliable basis on which to form forecasts for the regulatory
period. Second, expenditure and demand forecasts are interdependent and an update of the
AGVC/VLAN forecast could not be undertaken in isolation. It would take considerable time for
Telstra to prepare and resubmit forecasts and for the ACCC to consult on the revised forecasts.
The ACCC considers that such a delay to completing its inquiry is not warranted.
Concerns regarding the allocation of costs pertaining to the wholesale ADSL service are
addressed and discussed in chapters 11 and 13.
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Analysys Mason, Assessment and verification of inputs into Telstra’s Cost Allocation Framework,
Final Report, June 2015, p. 51.
ACCC staff meeting with Optus on Wholesale ADSL, May 2015.
Telstra email correspondence, 8 September 2015,
Optus, Submission in response to ACCC draft decision, Confidential version, May 2015, p. 35.
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8.5.2

Post-NBN forecasts: updated NBN assumptions
In August 2015, NBN Co released its 2016 Corporate Plan. The corporate plan contains
updated information on the NBN rollout plan and schedule. NBN Co has also provided its view
on the rate of service activation in its updated NBN forecast.
The ACCC notes that NBN Co’s updated rollout is materially different from that published for
the MTM Scenario (Scenario 6) in its December 2013 Strategic Review on which Telstra based
its demand forecasts (as can be seen in the figure 8.2 below). The latest forecasts show the
premises made ready for service are now forecast to be less up to 2016-17 but that a forecast
faster pace of rollout from 2015-16 on means that the rollout is still forecast to be completed by
2020.
The ACCC considers that this change to the NBN plan and rollout is material and that it is the
best and most up-to-date information available to it to determine the regulated charges for the
fixed line services. Further, the ACCC notes that Telstra’s demand forecasts depend critically
on its forecasts of services migrated from its network to the NBN. Therefore, the ACCC has
decided to update Telstra’s forecast model submitted to the inquiry with the latest information
on the NBN.
Comparison of Telstra’s original rollout assumptions and the 2016
Corporate Plan rollout forecast.
Figure 8.2

12,000
10,000
8,000
Premises migrated
(million)

6,000
4,000
2,000
FY2014 FY2015 FY2016 FY2017 FY2018 FY2019 FY2020
2016 Corporiate Plan

Telstra original forecasts

The ACCC has done this by updating the inputs to Telstra’s forecast model for NBN Co’s latest
information on premises forecast to be ready for service in each year of the forecast period.
Also, the ACCC is using NBN Co’s forecasts of service activations in each year in place of the
Telstra forecasts for service migrations each year. The ACCC notes that this update to the
NBN data inputted to Telstra’s forecast model does not affect the methodology and
assumptions used by Telstra to determine its pre-NBN forecasts.
The ACCC final decision on demand forecasts is set out in table 8.2 below. For comparison,
the demand forecasts submitted by Telstra based on the December 2013 rollout plan and
schedule are set out in table 8.3.
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Table 8.2: Final decision demand forecasts 2016 NBN corporate plan
Units

2013/2014

Wholesale Line
Rental

SIOs

[c-i-c]

PSTN FOTAS

MOUs

LCS

MOUs

Unconditioned
Local Loop

SIOs

Spectrum Sharing

SIOs

ADSL Wholesale

SIOs

ADSL Retail

SIOs

Wholesale Peak
Usage

Mbps

2014/2015

2015/2016

2016/2017

2017/2018

2018/2019

[c-i-c]

Table 8.3: Demand forecasts submitted by Telstra based on 2013 NBN strategic review
Units

2013/2014

Wholesale Line
Rental

SIOs

[c-i-c]

PSTN FOTAS

MOUs

LCS

MOUs

Unconditioned
Local Loop

SIOs

Spectrum Sharing

SIOs

ADSL Wholesale

SIOs

ADSL Retail

SIOs

Wholesale Peak
Usage

Mbps

2014/2015

2015/2016

2016/2017

2017/2018

2018/2019

[c-i-c]
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9

Other pricing issues
Key Points

9.1



This chapter sets out the ACCC’s final decisions on three modelling inputs that are not
discussed elsewhere in the report and that have implications for the pricing of the
fixed line services. These are: cash flow timing assumptions; the approach to
indexation in the FLSM; and asset lives.



The ACCC considers that assumptions relating to the timing of cash flows in the
FLSM should be considered with other cash flow timing assumptions in determining
whether they are appropriate. The ACCC considers that the inconsistent assumptions
in the FLSM relating to the timing of capital expenditure and revenue may result in
over-compensation. The ACCC’s final decision is to achieve consistency with respect
to cash flow timing assumptions by removing the half-WACC adjustment to capital
expenditure.



The ACCC’s final decision is to align the indices used to convert FLSM inputs and
outputs between real and nominal terms, and to use the CPI as the measure of
inflation for all conversions. The ACCC’s final decision on the forecast level of inflation
as measured by the CPI is 2.5 per cent.



The ACCC’s final decision is that, based on the information provided by Telstra in
response to the draft decision, only a limited departure from the asset lives
established in the previous FADs is justified.

Introduction
This chapter sets out the ACCC’s final decision on three modelling input issues that are not
discussed elsewhere in the report and that have implications for the pricing of the fixed line
services. The first of these issues relates the assumptions made about the timing of cash flows
that are reflected in the FLSM. The second relates to the inflation index used to convert FLSM
inputs and outputs between real and nominal terms. Finally, the third issue concerns the asset
lives for new capital expenditure added to the RAB.

9.2

Draft decision
This section summarises the ACCC’s draft decision on the three other pricing issues.

Timing of cash flows
The ACCC’s draft decision was to remove the half-WACC adjustment to capital expenditure in
the FLSM. This was to align the assumptions made about the timing of cash flows and remove
any bias or over-compensation that may result from any inconsistency. This was also to
459
maintain consistency with the approach taken by the ACCC for the NBN Co SAU.

Indexing
The ACCC’s draft decision was to align the price indices used to convert inputs and outputs to
real and nominal terms in the FLSM, and to use the CPI as the measure of inflation for all
459

ACCC, Public inquiry into final access determinations for fixed line services – primary price terms – Draft
Decision, March 2015, p. 126.
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conversions. The ACCC considered that the benefits of aligning the method of conversion
outweighed any benefit that may exist in using specific equipment and labour indices. The
ACCC proposed that it would calculate the index used to convert inputs and outputs to real and
nominal terms (respectively) using actual CPI for years where it is available (as published by
460
the ABS) and the ACCC’s forecast of CPI for subsequent years.
The ACCC’s forecast of CPI for the draft decision was calculated by taking the 10-year
geometric average of: the RBA’s forecasts of CPI for the years available; and the mid-point of
the RBA’s target band (that is, 2.5 per cent) for subsequent years. This produced a forecast
CPI of 2.4 per cent.

Asset lives
The ACCC’s draft decision was that, based on the information provided by Telstra for its BBM
RKR response, a departure from the asset lives established in the 2011 and 2013 FADs was
461
not justified or appropriate. The ACCC noted that if these asset lives were used in place of
the total asset lives in the FLSM, it would have had the effect of accelerating the depreciation
schedule for most asset classes and materially increasing the regulated revenue requirement
and, in turn, prices for the declared services (all else being equal). The ACCC made one
exception to this, which was to accept a shortening of the asset lives for copper cables due to
the impact of the NBN roll-out on the basis that it would maintain Telstra’s incentives for
462
efficient investment in these assets.

9.3

Submissions
This section summarises the submissions received in response to the draft decision on the
three other pricing issues.

Timing of cash flows
None of the submissions to the draft decision commented further on this issue.

Indexing
Telstra did not comment on the ACCC’s decision to use a single inflation index, but was
concerned that the ACCC had applied inflation values and indices inconsistently through the
FLSM. It noted that in some cases the static value for inflation used in the WACC calculation is
referenced in a formula, while in other places the cumulative inflation index table is referred to,
and on occasion the static value for inflation used in the WACC calculation for the previous
463
period is used.
Frontier Economics on behalf of the CCC, iiNet and Optus submitted that after further
consideration it had determined that the CPI should not be used to deflate input costs incurred
by businesses. It claimed the reasons for the ACCC to support the use of the CPI over a
producer price index (PPI) did not withstand scrutiny and note that the use of the CPI to deflate
Telstra costs producers higher access prices than if a PPI for communications equipment was
464
used.

460
461
462
463
464

ibid., pp. 126-127.
ibid., p. 127.
ibid., p. 128.
Telstra, Public inquiry into final access determinations for fixed line services – primary prices, Response to
Draft Decision, May 2015, p. 185.
Frontier Economics, Submission on the ACCC’s draft decision on fixed line prices, A Report Prepared For
the Competitive Carries Coalition, iiNet and Optus, May 2015, pp. 37-39.
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Optus argued that the application of indexing should be revisited, at a minimum to ensure
consistency. It noted the application of the 2.4 per cent CPI by the ACCC for the draft decision
465
lead to Telstra’s real opex being larger.

Asset lives
Telstra submitted that, except for copper cables (for which Telstra agrees the life should be 7.5
years in 2014-15), the asset lives proposed in the draft decision for new capital expenditure for
the FLSM asset classes did not reflect the best and most up-to-date information available, and
were inaccurate in material respects. It claimed that the asset lives proposed by Telstra reflect
the economic lives of the fixed-line assets and were the product of detailed and thorough
service life review process undertaken by Telstra in the ordinary course of business and
provided detailed information to outline this process and to explain and support its proposed
466
asset lives.
Telstra submitted that by contrast, the asset lives applied in the 2011 FAD were based on a
theoretical international benchmarking exercise undertaken 5-6 years ago and in some cases
the asset lives used in the Analysys model also related to a different set of assets to the FLSM
467
asset classes, leading to substantially different (and in almost all cases, longer) lives.
Frontier Economics submitted that it was not justifiable for the ACCC to accept Telstra’s
proposals for shorter asset lives. It argued that that there was no per se reason why the asset
lives for regulatory purposes should match the asset lives determined by a regulated monopoly
468
for its own commercial purposes.
Frontier also argued that it was not appropriate for the ACCC to accept a shorter asset life for
copper cables as proposed in the draft decision. This was on the basis that not all of the copper
cables (and notably distribution cables) were likely to be stranded by the NBN under the multitechnology-model and that the NBN commercial agreements should compensate Telstra for the
469
residual value of the copper at the time the NBN roll-out is completed.

9.4

Final decision
This section sets out the ACCC’s final decision on the three other pricing issues.

Timing of cash flows
Having had regard to the LTIE and the other matters in section 152BCA(1) of the CCA, the
ACCC’s final decision is to remove the half-WACC adjustment to capital expenditure in the
FLSM.
As noted in the March 2015 draft decision, the half-WACC adjustment is intended to reflect the
assumption that capital expenditure is incurred evenly throughout the year—half way through
the year on average. To compensate the access provider for the period of time between when
capital expenditure is assumed to be incurred (mid-year on average) and when a return on
capital is provided (at the beginning of the following year), capital expenditure is uplifted by half
470
of the WACC as it is rolled into the RAB.
However, the FLSM also assumes that the return on and of capital occurs at the end of each
year. This assumption is reflected in the calculation of the annual revenue requirement, which
465
466
467
468
469
470

Optus, Submission in response to ACCC Draft Decision, Public Inquiry into final access determinations for
fixed line services – primary price terms, April 2015, pp. 82-83.
Telstra, Response to Draft Decision, May 2015, p. 163.
ibid., pp. 163-173.
Frontier Economics, Submission on the ACCC’s draft decision on fixed line prices, May 2015, p. 31
ibid., pp. 31-33.
ACCC, Draft Decision, March 2015, p. 75.
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is based on the opening value of the RAB and regulatory depreciation in a given year. This
assumption does not reflect the actual timing of cash flows, since revenues are actually
received throughout the year. The ACCC maintains the view that, given the reality of cash flow
timing, the end-of-year assumptions regarding capital-related revenues may result in a higher
revenue requirement than would be the case if the timing of revenue inflows were estimated
more precisely.
The ACCC considers that, while the mid-year capital expenditure assumption in the FLSM may
appear reasonable in isolation, its inconsistency with the end-of-year assumptions made about
the receipt of revenue creates the potential for over-compensation. The ACCC’s final decision
is to correct this inconsistency by removing the half-WACC adjustment to capital expenditure.
The ACCC considers that this is a simple and transparent means of aligning the assumptions
made about the timing of cash flows, and removing any potential for bias or over-compensation
that may result from an inconsistent approach. This will ensure that access prices allow Telstra
to recover the efficient costs of providing access to the declared services. This will, in turn,
promote the LTIE as it will encourage the economically efficient use of, and the economically
efficient investment in infrastructure, and will promote competition in markets for listed services.
In addition, ensuring that access prices allow for the recovery of efficient costs of supplying the
declared fixed line services promotes the interests of both Telstra and access seekers, and
allows Telstra an opportunity to recover the direct overall costs of the supply of these services.

Indexing
Having had regard to the LTIE and the other matters in section 152BCA(1) of the CCA, the
ACCC’s final decision is to align the price indices used to convert FLSM inputs and outputs
between real and nominal terms, and to use the CPI as the measure of inflation for all
conversions.
The ACCC has considered Frontier’s submission on the ACCC’s reasons for its draft decision
on indexation in the FLSM. The ACCC maintains its view that aligning the indices used in the
FLSM, and using CPI as the measure of inflation, is appropriate. As noted in the draft decision,
this would result in a relatively more stable and predictable inflation index than if specific
equipment and labour indices were used; would be consistent with common regulatory
practice; and would be transparent.
Further, the ACCC considers that this approach would remove any potential bias that might
arise from using different measures of inflation to convert values between real and nominal
terms. The FLSM is a real model which operates in 2009 dollars; therefore it is necessary to
convert any nominal dollar inputs to 2009 terms. Prices are calculated in real terms and then
converted to nominal terms for the purposes of the FADs. Various price indices are used in the
determination of expenditure forecasts (these indices are discussed in chapters 4 and 5).
However, the ACCC considers that there is no per se reason why the indices used for the
purpose of converting between overall real and nominal values within the FLSM should differ.
In addition, since the FLSM is a real model it requires the calculation of a real value of the
WACC in determining revenue requirements. The real WACC in the FLSM is determined, in
accordance with common regulatory practice, on the basis of a forecast of the CPI. The
ACCC’s approach to indexation in the FLSM is consistent with this practice.
The ACCC has calculated the index used to convert FLSM inputs and outputs to real and
nominal terms (respectively) using actual headline CPI for years where available (as published
by the ABS) and the ACCC’s forecast of CPI for subsequent years. As discussed in chapter 6,
the ACCC’s forecast of CPI is calculated by taking the 10-year geometric average of: the RBA’s
forecasts of CPI for the years available; and the mid-point of the RBA’s target band (that is, 2.5
per cent) for subsequent years. The ACCC’s forecast of CPI for the purposes of this final
decision is 2.5 per cent.
The ACCC considers that its approach to indexation will promote internal consistency within the
FLSM and will remove any potential bias that might arise from using different indices for real-
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nominal conversions. This will ensure that access prices allow Telstra to recover the efficient
costs of providing access to the declared services. This will, in turn, promote the LTIE as it will
encourage the economically efficient use of, and the economically efficient investment in
infrastructure, and will promote competition in markets for listed services. In addition, ensuring
that access prices allow for the recovery of efficient costs of supplying the fixed line services
promotes the interests of both Telstra and access seekers, and allows Telstra an opportunity to
recover the direct costs of supply.

Asset lives
Having had regard to the LTIE and the matters in section 152BCA(1) of the CCA, the ACCC’s
final decision is to maintain current FLSM asset lives except where Telstra has provided
adequate information which suggests that a departure from these asset lives is appropriate.
The ACCC does not accept truncated (or ‘end-dated’) asset lives to reflect the NBN rollout for
the purposes of rolling forward the RAB.
Asset lives are used in the FLSM to determine a depreciation schedule for each asset class
and facilitate the rolling forward of the RAB. During the 2011 FAD inquiry, Telstra advised the
ACCC that it was unable to provide reliable information for the determination of asset lives.
Consequently, the ACCC estimated asset lives for CAN and core assets based on the asset
lives used in Telstra’s TEA (Telstra Efficient Access) model and the Analysys cost model,
respectively. The ACCC revised some of these asset lives after Telstra provided further
471
472
information. This approach was also adopted for the 2013 wholesale ADSL FAD. In the
FLSM, the initial RAB—that is, the depreciated value of the FLSM asset classes as at 30 June
2009—is rolled forward using the remaining lives of the assets in place at that time, while the
RAB for capital expenditure in 2009-10 onwards is rolled forward separately using total asset
lives for new assets.
In the March draft decision, the ACCC considered that, based on the information provided by
Telstra in its BBM RKR explanatory statement, a departure from the asset lives established in
473
the 2011 and 2013 FADs was not justified or appropriate. However, the ACCC noted that it
would accord with regulatory best practice to review FLSM asset lives if better and more up-to474
date information were to become available. The draft decision made an exception for copper
475
cables on the basis of encouraging incentives for efficient investment in copper cable assets.
Telstra provided further information on its proposed asset lives in its submission to the draft
decision. In particular, Telstra provided the service lives of asset categories in its internal
systems and how these asset lives are used to determine weighted average asset lives for the
476
FLSM asset classes. Telstra also provided a copy of an annual service life review process
document prepared for Telstra by Ernst and Young. Further, Telstra provided its views in
relation to the ACCC’s use of the Analysys model in determining FLSM asset lives for the 2011
477
FADs.
As noted above, in the March draft decision the ACCC stated that it would accord with
regulatory best practice to review asset lives if better and more up-to-date information were to
become available. However, for any change to be considered appropriate, the ACCC must be
satisfied of the justification for any proposed amendments. The ACCC has taken the approach
that unless satisfactory justification for a proposed amendment is provided, current FLSM asset
lives are to be maintained.
471
472
473
474
475
476
477
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With the exception of the switching equipment asset classes, Telstra has not provided an
explanation for why its proposed asset lives, some of which are substantially lower than FLSM
asset lives (and many of which are themselves based on past Telstra service life reviews),
should be adopted. However, in the interest of regulatory best practice, the ACCC has
analysed Telstra’s proposed asset lives (and the service lives of the individual asset categories
on which they are based) to determine what information may reasonably be used to revise
FLSM asset lives. In undertaking this review, the ACCC has had regard to the asset lives
proposed by Telstra in this FAD inquiry—including individual asset category lives and these
assets’ proportionate contribution to the depreciated value of FLSM asset classes—and other
sources of information such as Telstra’s TEA model and Telstra’s submissions to the 2011 FAD
inquiry.
ACCC review of FLSM asset lives
As discussed in chapter 10, the ACCC’s final decision is that users of the fixed line network
should not bear the costs associated with NBN-induced asset redundancy and underutilisation. These costs include unrecovered depreciation as a result of the NBN rollout.
Therefore, in order to maintain consistency with this aspect of the ACCC’s decision, the NBN
should not be a consideration in the determination of asset lives. It is evident that Telstra’s
asset lives reflect the NBN, as many are truncated (or ‘end-dated’). Telstra has not specified
which asset lives are directly impacted by NBN considerations beyond copper cables, nor has it
explained why asset lives in general are now truncated. In any case, some asset lives
proposed by Telstra—for assets which under earlier Telstra service life reviews determined a
life of [cic]
[cic] or more—are significantly shorter. For example, Telstra has proposed
an asset life of [cic]
[cic] or less for ‘pair gain systems’ and ‘CAN radio equipment’,
meaning that any capital expenditure for these asset classes would effectively be expensed.
The ACCC considers that the best and most recent indication of Telstra’s asset lives that do
not reflect the NBN are those in Telstra’s TEA model. As such, the ACCC has had regard to the
asset lives in the TEA model as a ‘check’ when determining whether to accept Telstra’s
proposed asset lives. The most recent version of the TEA model available to the ACCC is from
2009. The model’s documentation states that asset lives used in the model are provided by
478
Telstra’s accounting department and are based on studies of Telstra’s actual asset lives.
Further, the ACCC has had regard to Telstra’s submission in the 2011 FAD inquiry, and in
particular a report by RBB Economics which reviewed Telstra’s approach to calculating asset
lives under its ‘asset service life review’ and estimated Telstra’s CAN and core asset lives,
including adjustments to reflect the impact of the NBN.
For several CAN assets, Telstra has proposed asset lives that are truncated and/or are
significantly lower than FLSM asset lives, which are themselves based on Telstra’s TEA model.
These asset classes include: CA01 Ducts and pipes, CA02 Copper cables, CA04 Pair gain
systems, CA05 CAN radio bearer equipment, and CA07 Other communications plant and
equipment. Telstra has not provided an explanation for why these asset classes are now
truncated or why their levels are substantially lower than those determined by Telstra
previously. In all cases, the current FLSM asset lives align with those in Telstra’s TEA model.
The ACCC has therefore retained current FLSM asset lives for these asset classes.
Regarding copper cables, the ACCC’s draft decision was to accept Telstra’s proposed asset
lives. However, given the ACCC’s final decision in relation to the costs associated with NBNinduced asset redundancy and under-utilisation, truncating asset lives to reflect the rollout of
the NBN would not be appropriate. The costs associated with the NBN-induced redundancy of
copper cables include unrecovered depreciation, and in accordance with the ACCC’s final
decision, it would not be appropriate for users of the fixed line network to bear these costs.
For the remaining asset classes, the ACCC has either retained current FLSM asset lives (for
other reasons), made adjustments to FLSM asset lives based on Telstra’s submission, or
accepted Telstra's proposed asset lives—either as proposed or with adjustments. The reason
478
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for these decisions, and the methodology used for any adjustments, is set out in the table
below.
The ACCC considers that, where current FLSM asset lives are retained, they will continue to
ensure that access prices allow Telstra to recover the efficient costs of providing access to the
declared services. Where the ACCC has adjusted asset lives, this has been to ensure that they
reflect better and more complete information, where relevant. This will, in turn, promote the
LTIE as it will encourage the economically efficient use of, and the economically efficient
investment in infrastructure, and will promote competition in markets for listed services. In
addition, ensuring that access prices allow for the recovery of efficient costs of supplying the
declared fixed line services promotes the interests of both Telstra and access seekers, and
allows Telstra an opportunity to recover the overall direct costs of supply.
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Table 9.1: Telstra proposed asset lives and ACCC final decision
Asset class

Current
FLSM asset
life

Telstra
proposal
(2014-15)

Revised
FLSM asset
life

ACCC final decision

35.00

Retained FLSM asset life – see text above.

20.00

Retained FLSM asset life – see text above.

20.00

Under Telstra’s proposal, software and fibre-related equipment are end-dated
with no justification. Fibre cables have a constant service life of [cic]
[cic], which broadly aligns with the inter-exchange cable asset life in the FLSM
(38 years). In 2011 Telstra proposed [cic]
[cic] for fibre cables (RBB
report). According to Telstra’s asset register, around [cic]
[cic] of
costs relate to fibre-related equipment, while costs associated with software
contribute less than [cic]
[cic]. Therefore, the ACCC has retained the
FLSM asset life of 20 years to reflect the expected shorter asset life for fibrerelated equipment.

[cic]

12.00

Retained FLSM asset life – see text above.

[cic]

[cic]

12.00

Retained FLSM asset life – see text above.

[cic]

[cic]

CA01 Ducts and pipes

35.00

CA02 Copper cables

20.00

CA03 Other cables

20.00

CA04 Pair gain
systems

12.00

[cic]

CA05 CAN radio
bearer equipment

12.00

CA06 Other CAN
assets

12.00

[cic]
[cic]

[cic]

[cic]

[cic]
[cic]

[cic]

[cic]

Based on information available to the ACCC in 2011, this asset class was
made up of multiplexing assets and therefore the asset life for CA04 pair gain
systems (12 years) was used. However, according to Telstra’s 2014 asset
register [cic]
[cic] relate to customer premises NTUs. These assets
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Asset class

Current
FLSM asset
life

Telstra
proposal
(2014-15)

Revised
FLSM asset
life

ACCC final decision
are given a constant service life by Telstra of [cic]
[cic]. The ACCC
does not have past information on asset lives for this type of equipment,
however given that IT assets in the TEA model have the same life, the ACCC
considers that [cic]
[cic] is reasonable and has revised the FLSM asset
life accordingly.

CA07/CO07 Other
communications plant
and equipment

[cic]
[cic]

[cic]
[cic]

Retained FLSM asset life – see text above.

[cic]
[cic]

CA08/CO08 Network
land

10,000.00

10,000.00

10,000.00

Telstra has not proposed an asset life that differs from the current FLSM asset
life.

CA09/CO09 Network
buildings/support

[cic]
[cic]

[cic]
[cic]

[cic]
[cic]

Under Telstra’s proposal, most asset categories have constant service lives,
while some are end-dated. However, given that the weighted average asset
lives decrease at a rate much lower than 1 year per year, this suggests that
the costs attributed to the end-dated assets are relatively small. The proposed
FLSM asset life in FY2015 is [cic]
[cic] years, whereas in the FLSM it is
[cic]
[cic] years.
Despite this difference, the Telstra asset categories that make up this weighted
average have asset lives that broadly align with comparable assets in Telstra’s
TEA model. The difference between Telstra’s proposed FLSM asset life and
the current FLSM asset life is therefore the result of the weightings, which are
based on capex in FY2014.
The ACCC has therefore accepted Telstra’s asset category lives, but has
determined an overall FLSM life using the asset categories’ depreciated values
from Telstra’s 2014 asset register as a weight rather than 2014 capex. This is
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Asset class

Current
FLSM asset
life

Telstra
proposal
(2014-15)

Revised
FLSM asset
life

ACCC final decision
consistent with the method used in Telstra’s cost allocation framework for
determining intra-asset class proportionate costs (e.g. port and other switching
assets and different types of transmission technology). Since no justification is
provided for assets that are end-dated, the ACCC has held the FY2015 asset
life constant. This gives a weighted average asset life of [cic]
[cic].

CA10/CO10 Indirect
capital assets

10.00

[cic]

[cic]

[cic]

[cic]

All asset categories under Telstra’s proposal have constant service lives
except for the IT asset which is end-dated. This IT asset class is the most
substantial, and according to the 2014 asset register makes up around [cic]
[cic] of depreciated costs.
The other assets’ lives broadly align with the comparable indirect assets in
Telstra’s TEA model. The FY2015 asset life for the IT asset aligns with the
TEA model asset life for IT assets, but then falls over time as a result of enddating.
Therefore the ACCC has held the FY2015 asset life for the IT asset constant
and used depreciated values from Telstra’s asset register to give a weighted
average FLSM asset life of [cic]
[cic]. The current FLSM asset life
for indirect assets is 10 years, and this reflects the indirect assets in the TEA
model. However, according to Telstra’s asset register the IT asset makes up
[cic]
[cic] of the asset class’ costs, and IT assets in the TEA model
have an asset life of [cic]
[cic].

CO01 Switching
equipment (local)

27.00

[cic]

[cic]

9.00

According to Telstra’s asset register, [cic]
[cic] of
depreciated costs relate to assets for which Telstra has proposed end-dated
asset lives, with no justification. The ACCC has therefore not accepted these
asset lives
The current FLSM asset life for local switching equipment is based on the
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Asset class

Current
FLSM asset
life

Telstra
proposal
(2014-15)

Revised
FLSM asset
life

ACCC final decision
Analysys model. Telstra has indicated in its submission which assets in the
Analysys switching equipment asset class are not present in the FLSM local
switching asset class, and noted this as a reason why the FLSM asset life is
not appropriate.
Removing the assets not mapped by Telstra to the FLSM asset class from the
Analysys model results in a weighted average asset life of approximately 9
years. This aligns with the TEA model for local switching assets. Therefore the
ACCC has revised the FLSM asset life to 9 years.

CO02 Switching
equipment (trunk)

25.00

CO03 Switching
equipment (other)

20.00

CO04 Inter-exchange
cables

38.00

[cic]

[cic]

-

[cic]
[cic]

[cic]

[cic]

20.00

[cic]
[cic]

According to Telstra’s asset register, [cic]
[cic] of
depreciated costs relate to software assets for which Telstra has proposed a
service life of [cic]
[cic]. This broadly aligns with the TEA model asset
life for software [cic]
[cic]. Therefore the ACCC has revised the
FLSM asset life to [cic]
[cic].

Under Telstra’s proposal, all assets are end-dated. However 2014 capex for
this asset class was [cic]
[cic], resulting in an asset life of [cic]
[cic].
Telstra has forecast capex for other switching equipment over the forecast
period, and as such an asset life is required. Since no justification is provided
for the end-dating of these assets, the ACCC has retained the FLSM asset life
of 20 years.

Under Telstra’s proposal, all asset categories have a constant service life of
[cic]
[cic]. According to Telstra’s asset register, [cic]
[cic]
relate to fibre optic cables. The ACCC has revised the FLSM asset life to [cic]
[cic]—this is broadly in line with the TEA model and the Analysys
model, both of which use [cic]
[cic] for fibre.
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Asset class

CO05 Transmission
equipment

Current
FLSM asset
life
[cic]
[cic]

Telstra
proposal
(2014-15)
[cic]

[cic]

Revised
FLSM asset
life
[cic]
[cic]

ACCC final decision

According to Telstra’s asset register, [cic]
[cic] of depreciated
costs relate to assets for which Telstra has proposed end-dated asset lives.
These assets are PDH and SDH transmission equipment.
The WDM asset has a constant service life of [cic]
[cic], which
broadly aligns with the current FLSM asset life. Given the significant
contribution of SDH to depreciated costs, the ACCC has used [cic]
[cic] to approximate an alternative to an end-dated life for this asset category.
This is more conservative than the TEA model which has an SDH asset life of
[cic]
[cic].
Re-calculating Telstra’s proposed asset lives with these changes gives [cic]
[cic] for FY2015. When using Telstra’s asset register for weights
rather than FY2014 capex, this gives [cic]
[cic]. This aligns with
the current FLSM asset life of [cic]
[cic]. Therefore, the ACCC has
retained FLSM asset life.

CO06 Core radio
bearer equipment

16.00

[cic]

[cic]

16.00

Under Telstra’s proposal, assets are grouped into a single Telstra asset
category. Given that the weighted average asset life falls by around [cic]
[cic] per year it appears that the majority of costs relate to assets which
have constant service lives.
However, the proposed asset life for FY2015 is [cic]
[cic], falling to
[cic]
[cic] by FY2019. This is significantly different from the FLSM asset life
of 16 years. Telstra has not explained why there is such a large difference;
therefore the ACCC has retained the FLSM asset life of 16 years. This aligns
with the TEA model asset life for radio transmission, and with the asset life
proposed by Telstra in 2011 (RBB report).
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Current
FLSM asset
life

Telstra
proposal
(2014-15)

Revised
FLSM asset
life

CO11 LSS equipment

-

-

-

LSS equipment does not have an asset life as all assets are fully depreciated.

CO12 Data equipment

6.00

6.00

The [cic]
[cic] of costs relate to assets which, under Telstra’s proposal,
have constant service lives; however some assets are end-dated. The
weighted average asset life falls by around [cic]
[cic] per year.

Asset class

[cic]

[cic]

ACCC final decision

The proposed asset life for FY2015 is [cic]
[cic], falling to [cic]
[cic] by FY2019. The asset life for FY2015 aligns with the FLSM asset
life of 6 years. Therefore, the ACCC has retained the FLSM asset life of 6
years.
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10

Impacts of the National Broadband Network
Key Points


The circumstances in which the ACCC makes this final decision are unique. The NBN
is replacing Telstra’s fixed line network as the infrastructure used to provide fixed line
telecommunications services in Australia, with this transition facilitated by commercial
arrangements between Telstra and NBN Co known as the Definitive Agreements
(DAs).



Under these arrangements, Telstra will migrate its customer base to the NBN and will
sell and lease certain infrastructure to NBN Co, and will receive corresponding
payments for doing so. Further, Telstra has undertaken to only provide fixed line
services over the NBN where the NBN is deployed.



NBN migration will cause a loss of economies of scale in the operation of Telstra’s
fixed line network until it is decommissioned. The costs associated with this loss of
economies of scale are not caused by users of the fixed line network.



Having had regard to the LTIE and the other matters in section 152BCA(1) of the
CCA, the ACCC’s final decision is to account for the Telstra-NBN arrangements using
the regulatory values approach. As part of this approach, the ACCC has maintained
its draft decision to treat assets sold to NBN Co as asset disposals and removed them
from the RAB at their regulatory value. To the extent that, under its leasing
arrangements with Telstra, NBN Co uses fixed line assets that are also used to
provide declared services, this is accounted for in the cost allocation framework of the
FLSM.



Further, having had regard to the LTIE and the other matters in section 152BCA(1) of
the CCA, the ACCC’s final decision is that the costs associated with the loss of
economies of scale that will occur as a result of NBN migration should not be reflected
in regulated revenues or charges. The ACCC considers that such costs should not be
borne by users of the fixed line network yet to be migrated to the NBN. These users
have not caused these costs, and Telstra has been provided with an opportunity to
ensure that it was compensated for such costs under the DAs. Further, Telstra is
receiving ongoing replacement revenues which represent an avenue for the recovery
of these costs.



To give effect to this final decision in the FLSM, the ACCC has made the following
adjustments: assets that are sold to NBN Co and made redundant by NBN migration
are treated as asset disposals in the roll forward of the RAB; Telstra’s approach to
reflecting NBN Co’s use of fixed line assets in its cost allocation framework is
maintained (with the exception of the adjustments discussed in chapter 11); and
adjustments are made to allocation factors for assets that are under-utilised as a
result of NBN migration.



The ACCC, in making this final decision, has applied the fixed principles having regard
to the matters in subsection 152BCA(1) of the CCA, including Telstra’s legitimate
business interests and the overarching objective of the LTIE. The ACCC’s allocation
of costs ensures that those costs which Telstra had an opportunity to recover (and for
which Telstra has been provided with an avenue of recovery) through the DAs are not
allocated to remaining users of the fixed line network.
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10.1

Introduction
The circumstances in which the ACCC makes this final decision are unique. The NBN will
replace Telstra’s fixed line network as the infrastructure used to provide fixed line
telecommunications services in Australia. The transition from Telstra’s fixed line network to the
NBN is occurring under arrangements between Telstra and NBN Co to migrate customers to
the NBN and for NBN Co to lease and acquire certain infrastructure from Telstra.
The current arrangements between Telstra and NBN Co are formalised in the Definitive
Agreements (DAs). The DAs were first signed in June 2011 and reflected a predominantly fibreto-the-premises (FTTP) network design for the NBN. In December 2014, Telstra and NBN Co
signed revised DAs which reflect the Government’s multi-technology NBN policy. These
arrangements between Telstra and NBN Co provide for the following key elements:


customers will be migrated from Telstra’s fixed line network as the NBN is rolled out



NBN Co will lease certain infrastructure from Telstra



certain assets will be transferred from Telstra to NBN Co.

The DAs also provide for migration payments and infrastructure payments to be made by NBN
Co to Telstra:


NBN Co will pay Telstra a one-off migration payment for each end-user disconnected
from its copper network when they are migrated to the NBN in areas covered by NBN’s
479
fixed line network.



NBN Co will pay Telstra ongoing infrastructure payments for the lease of certain
infrastructure. NBN Co will lease ducts, rack space in exchange buildings, and dark
fibre links from Telstra. NBN Co will also pay Telstra a one-off payment for each lead-in
conduit that is transferred to NBN Co as customers are migrated to the NBN.

Further, under the DAs, Telstra must exclusively use the NBN to provide fixed line services to
premises where the NBN fixed line network is deployed.
Facilitated by these arrangements, the transition to the NBN will have significant impacts on the
way Telstra’s fixed line assets are used and raise difficult questions for the ACCC’s
determination of prices for the declared fixed line services. In reaching its decision, the ACCC
has had regard to the matters in section 152BCA(1) of the CCA that it must take into account
when making an access determination. Accordingly, the ACCC has had regard to the LTIE,
480
which is the overarching objective of the telecommunications access regime of Part XIC.
This chapter sets out the ACCC’s final decision on accounting for the impacts of the NBN in
determining prices for the declared fixed line services.

10.2

Draft decision
The ACCC’s March draft decision on accounting for the impact of the NBN is summarised in
section 4.2 of the June 2015 further draft decision.

479
480

Formally the Per Subscriber Address Amount (PSAA).
CCA, section 152AB(1)

126

In the further draft decision, the ACCC considered that users of the fixed line network should
not bear the costs associated with the loss of economies of scale that will occur as a result of
481
NBN migration. The reasons for this draft decision are summarised below.
The ACCC noted that, as services are disconnected from the fixed line network during NBN
migration, certain fixed line assets will become redundant and certain assets will become
482
progressively under-utilised and exhibit excess capacity. The ACCC noted that, if the costs
associated with NBN-induced asset redundancy and under-utilisation are reflected in regulated
483
revenues, then the unit costs of services supplied using these assets would rise. The ACCC
also noted that, under the Telstra-NBN arrangements, Telstra has undertaken to only provide
fixed line services over the NBN where the NBN is deployed. The ACCC noted that remaining
users of the fixed line network are not causing this redundancy and excess capacity and, as a
484
result of the Telstra-NBN arrangements, will not use it.
The ACCC noted the payments Telstra is receiving under the DAs for the migration of
customers to the NBN. Telstra is receiving these payments specifically in respect of the
disconnection of customers from its fixed line network. Given that Telstra has undertaken to
only provide fixed line services over the NBN where the NBN is deployed, Telstra will be
receiving a financial benefit in return for the permanent loss of wholesale and retail customers
485
on its fixed line network.
The ACCC noted Telstra’s submission to the March draft decision in relation to Telstra’s
assessment of the sufficiency of the payments it receives. However, the ACCC considered that
such arguments were not relevant to its draft decision and reiterated that, in accounting for the
Telstra-NBN arrangements, it had not considered the quantum of the payments, but rather had
486
regard to the NBN arrangements and to the regulatory value of relevant assets. The ACCC
considered that Telstra was provided with an opportunity to ensure that it would receive
consideration through the DAs for the impact of the NBN on its fixed line assets. Telstra was
aware that NBN migration would cause asset redundancy and under-utilisation, and that unit
costs would rise as a result. In addition, the ACCC considered that Telstra possessed
significant bargaining power in negotiations with NBN Co and the government—notably, if
Telstra had not cooperated in the NBN rollout, NBN Co would have been required to bypass the
487
fixed line network and unnecessarily duplicate costly infrastructure.
The ACCC discussed the implementation of its draft decision for the purposes of the FLSM. In
particular, the ACCC noted that it had made two types of adjustment:


A proportion of the regulatory value of assets made redundant by NBN migration would
be treated as an asset disposal in the roll-forward of the RAB. This proportion would be
based on the forecast rate of the NBN rollout.



For assets that become progressively under-utilised as a result of NBN migration,
adjustments would be made to cost allocation factors to ensure that the increased unit
488
costs associated with this under-utilisation are not allocated to fixed line services.

The ACCC noted that the adjustments to allocation factors were made using an ‘incremental
costing’ approach, whereby the cost of spare capacity within an asset is measured as the
481
482
483
484
485
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difference between the total cost of the assets with spare capacity and the cost of the assets if
489
there were no spare capacity.
Finally, the ACCC discussed its views on the implementation of its further draft decision.

10.3

490

Submissions
Submissions on the issue of accounting for the impacts of the NBN were received from Telstra,
the Department of Communications (the Department), Optus, iiNet, Macquarie Telecom
(Macquarie), TPG, NBN Co and the CCC.
Telstra submitted that the ACCC’s NBN-related adjustments will lead to under-recovery of costs
and will not be in the LTIE—if Telstra is deprived of a reasonable opportunity to recover efficient
491
costs, this will not promote competition or efficient investment. Telstra submitted that the
adjustments breach the fixed principles, which were adopted to provide the industry with
492
certainty about how the ACCC would implement the BBM. Telstra submitted that the
adjustments base prices on hypothetical (that is, without-NBN) costs, which contradicts the
493
intent of the BBM. Telstra submitted that the ACCC’s approach is arbitrary and does not
provide a reasoned basis for why a change in unit costs caused by NBN migration should be
494
treated separately from other causes under the fixed principles.
Telstra submitted that under a BBM, where an exogenous event occurs which alters demand
(and therefore unit costs), there is no scope to ignore this on the basis of its cause. In any
event, Telstra submits that the cause of declining demand was a government policy. Telstra
submitted that while the decline in demand was not caused by access seekers, this does not
495
provide a basis for ignoring it in the determination of access prices.
Telstra submitted that the question of any opportunity to recover costs associated with NBNinduced loss of economies of scale is irrelevant. The question is whether Telstra has in fact
recovered these costs. In any event, Telstra submitted that it did not have such an opportunity,
and was not able to achieve an outcome that fully compensated it for all the impacts of the NBN
496
rollout.
Telstra submitted that the ACCC’s NBN adjustments are not necessary to avoid ‘absurd’ price
levels for some customers. If, at the time of the next FAD, forecasts of costs and demand
suggest significant price increases, the ACCC is able to address this with mechanisms within
497
the regulatory framework, such as accelerating depreciation.
Telstra submitted that even if the ACCC’s adjustments were allowed under the fixed principles,
their implementation in the FLSM does not reflect reasonable outcomes that may occur under a
credible ‘counterfactual’. Telstra submitted that, while the ACCC has made adjustments based
on a ‘no-NBN counterfactual’, they should be based on a ‘no deal counterfactual’ where: there

489
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is no agreement between Telstra and NBN Co; the NBN is rolled out without Telstra’s
498
cooperation; and Telstra competes with NBN Co.
Telstra submitted that the ACCC’s NBN-related adjustments are not consistent with the fixed
principles because:


The treatment of assets made redundant by NBN migration is not consistent with the
RAB roll-forward fixed principle since Telstra will retain ownership of the assets and no
499
transaction will take place.



The NBN-related adjustments to cost allocation factors are inconsistent with the fixed
principle relating to demand forecasts, since the adjustments are calculated using
500
hypothetical ‘no-NBN’ demand forecasts.



The adjustments to cost allocation factors are inconsistent with the cost allocation fixed
principle, since a portion of the revenue requirement is removed and is not allocated to
501
a current user or service.

In support of its views, Telstra provided a report by Mr Keith Lockey on asset disposals and a
502
report by Mr Jeff Balchin on cost allocation adjustments.
NBN Co submitted that, subject to maintaining consistency with the fixed principles, the ACCC
should seek to deliver price stability in the transition to the NBN as this is likely to promote the
LTIE. NBN Co submitted that the ACCC should not adjust for loss of economies of scale and
asset redundancy, and that an alternative approach for dealing with this would be to ‘levelise’
prices during NBN migration. This would provide Telstra with an opportunity to recover its costs
503
and provide end-users with stable pricing.
NBN Co submitted that the ACCC’s proposed approach appears inconsistent with Telstra
having the opportunity for cost recovery, consistent with the fixed principles. NBN Co submitted
that the ACCC has neither explicitly accepted nor rejected Telstra’s submission that the DAs do
not compensate Telstra for the costs associated with NBN-induced loss of economies of scale.
In the absence of evidence to the contrary, Telstra’s submission should be accepted. NBN Co
further submitted that on the balance of probabilities the proposed price decrease is expected
by NBN Co to lead to a slower rate of migration to the NBN within the 18 month disconnection
504
window.
The Department submitted that it was concerned the ACCC’s NBN-related adjustments may
prevent appropriate cost recovery by Telstra, which may mean that the decision will not be in
505
the LTIE. The Department submitted that ‘[f]or the ACCC to say that the costs should have
506
been recovered through the DA process indicates that the costs are not recovered’. The
Department submitted that the adjustments would also be inconsistent with the fixed principles,
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which are meant to provide certainty in the transition to the NBN and were assumed to be fixed
507
during the DA negotiations.
The Department submitted that there will be a loss of economies of scale due to NBN
migration, but access seekers are requiring fixed line assets to remain in service and are
508
therefore causing the costs associated with them. Further, the Department submitted that the
ACCC has not adequately considered the importance of price stability in the transition to the
509
NBN, citing recent experience in New Zealand.
The CCC submitted that Telstra’s arguments that migration payments are not relevant are not
logical. Telstra has argued that the payments compensate for loss of revenue, not for the costs
still borne by Telstra; however, that foregone revenue would have been what was used to cover
the ongoing costs. If the lost revenue is being compensated, it follows that the costs are being
510
compensated for.
TPG submitted that it agrees with the adjustments in the FLSM to ensure that access seekers
do not incur higher charges associated with Telstra’s loss of economies of scale due to the
NBN. TPG submitted that Telstra has been more than sufficiently compensated for this by its
agreements with NBN Co for customer migration, and users of the fixed line network should not
511
have to bear such costs.
Macquarie submitted that it agrees with the ACCC’s view, and the reasoning for its view, that
the costs associated with NBN-induced loss of economies of scale should not be reflected in
regulated revenues. The ACCC’s decision is consistent with the fixed principles and the LTIE—
it would not be in the LTIE to require users of existing fixed line services to pay higher prices to
recover investment costs attributable to the NBN rollout. Telstra is already receiving payments
(and had the opportunity to negotiate those payments) under the DAs which cover the costs
which Telstra proposes should be borne by access seekers. Macquarie strongly supports the
approach set out by the ACCC in relation to loss of economies of scale attributable to the NBN
512
rollout.
Optus submitted that it welcomes the implementation of the October 2014 position statement.
Optus submitted that the implementation of this position should not surprise any interested
party, and indeed, failure to implement the position may give rise to procedural fairness
513
issues. The implementation of the position statement is reasonable and consistent with the
514
legislative criteria and procedural fairness considerations.
iiNet submitted that the further draft decision has struck a reasonable balance between the
competing arguments from Telstra and access seekers and this balance delivers an outcome
515
that is consistent with the statutory criteria. iiNet submitted that the ACCC has sought to
provide certainty to industry as soon as possible (with the release of the October 2014 position
516
statement) regarding its approach to NBN impacts on setting prices for the declared services.
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iiNet submitted that the ACCC’s approach to asset disposals is consistent with the fixed
principles. iiNet submitted that the fixed principles only require that the allocation of costs
between ‘various’ services be done on the basis of relative usage, and do not require that all
costs be allocated to specific services. iiNet further submitted that the fixed principles require
the ACCC to consider causal relationships between supplying services and incurring costs—the
ACCC has identified that the costs of excess capacity caused by the NBN should not be
allocated to the services that continue to be supplied over Telstra’s network because the cause
of that excess capacity is not related to supplying those services. iiNet submitted that adjusting
allocation factors to avoid access seekers bearing costs they do not cause is entirely consistent
517
with the fixed principles.
iiNet submitted that it may be that, as implied by Telstra, the DA payments do not completely
compensate Telstra for the loss of incumbent status; however this is irrelevant to the
determination of prices for the declared services because it is not the role of access pricing to
ensure that Telstra is fully compensated for the loss of incumbent status as a result of the
518
NBN.
iiNet submitted that NBN-related costs such as those associated with loss of economies of
scale cannot legitimately be attributed to access seekers. iiNet submitted that Telstra had an
opportunity to ensure that it would receive consideration through the DAs for the impact of the
NBN on its fixed line assets, and that Telstra possessed significant bargaining power in
negotiations with NBN Co and the government. iiNet submitted that there is no prospect of the
ACCC’s approach resulting in Telstra not being able to recover such costs because Telstra is
receiving payments that are intended to compensate Telstra for the effects of the NBN, and the
amount of those payments is more than sufficient to offset the revenue impact arising from the
ACCC’s approach. On the contrary, if the ACCC did allocate such costs to access seekers,
there would be clear double recovery by Telstra. iiNet submitted that Telstra’s submissions on
the issue lack merit because they appear to conflate the issue of recovering the cost of lost
519
incumbency with the issue of recovering NBN-related costs.

10.3.1 Cross submissions
The ACCC received cross submissions from iiNet, Optus and the CCC in response to the
Department’s submission. The key points from these cross submissions are as follows:

517
518
519
520
521



iiNet submitted that it is concerned by the notion of the ACCC setting prices above the
economic value of the services simply because the Government believes this would
encourage faster NBN migration. iiNet submitted that the Department’s submission on
Telstra’s cost recovery should not be considered as otherwise there is a danger that
520
the Department will have usurped a function which by law rests with the ACCC.



Optus submitted that it is concerned with the Department’s intervention and that the
Department is requesting that access prices be kept high so that consumers don’t face
521
price changes upon NBN migration.



The CCC submitted that the Department is proposing that the ACCC allow for overrecovery to facilitate price stability and is concerned that the Department’s late
522
intervention could undermine the independence of the ACCC’s pricing process.
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Further, Optus submitted a letter to the ACCC which responded to Telstra’s submission to the
further draft decision. Optus submitted that Telstra has made contradictory claims between
2011 and the current inquiry in relation to DA payments, and that the ACCC should give little
weight to claims made during this inquiry if they are inconsistent with previous statements made
523
by Telstra. Optus submitted that Telstra has submitted in this FAD inquiry that the payments
would not fully compensate Telstra for the impacts of the NBN. Optus submitted that this is
inconsistent with statements made in 2011 by former CEO David Thodey and former CFO John
Stanhope that NBN-related revenue loss would be offset by future revenue generated by its
524
networks and the DA payments.
Optus noted Telstra’s claim that it could not have reasonably anticipated that the ACCC would
not allow it to recover costs associated with the NBN rollout, and had therefore not factored this
into the DA payments. Optus submitted that this is inconsistent with statements made by the
525
ACCC and access seekers during 2010-11. For example, Optus notes that the ACCC stated
in the September 2010 report that it would take into account any migration payments and the
impact that decommissioning the network may have on the RAB in subsequent regulatory
periods. Optus further notes that the July 2011 final decision stated that the ACCC will take into
526
account the impacts of the NBN in the next regulatory period.
Optus submitted that while Telstra may have assumed that access charges would remain
stable, it is clear that other parties formed the view that prices were likely to fall in subsequent
regulatory periods. Optus noted its submission to the ACCC in July 2010 which stated that fixed
line access prices should be expected to fall since, as a result of the financial heads of
agreement (FHOA), Telstra will receive additional revenue streams and it will require less
527
revenue from wholesale access prices over time. Optus submitted that Telstra is suggesting
that, based on the same set of facts, it came to different views on the future path of access
prices than Optus and other access seekers. If Telstra made an incorrect assumption it is not
528
the role of the ACCC to compensate Telstra for errors of judgement.
Finally, Telstra submitted a cross submission in response to access seeker submissions. In
response to Optus’ submission that the implementation of the October 2014 position statement
should not surprise any party, Telstra submitted that the ACCC did not foreshadow any
adjustment to allocation factors to account for the effect of NBN-induced loss of economies of
scale. Telstra submitted that the October 2014 position statement dealt with the treatment of
the three groups of assets that are potentially affected by NBN migration. Telstra submitted the
first indication that the ACCC may adjust for the effects of loss of economies of scale came in
the March draft decision, however there was no indication of what adjustment it intended to
529
make.
Telstra submitted that the further draft decision takes a different approach to that taken in the
position statement—the position statement focuses on assets affected by NBN migration,
whereas the further draft decision seeks to adjust the total costs that may be recovered
(Telstra’s emphasis) by adjusting allocation factors. Further, Telstra submitted that with this
adjustment the ACCC has moved away from its March draft decision to adopt a fully allocated
cost framework. Telstra submitted that by removing costs associated with NBN-induced loss of
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economies of scale, the ACCC disallows recovery of costs the ACCC has accepted are
necessary for the prudent and efficient operation of the fixed line network and which are directly
associated with the supply of declared services to wholesale customers. This contrasts to the
position statement, which in Telstra’s view flagged that adjustments would be made only to the
530
RAB.
Telstra noted iiNet’s submission that the costs removed by the ACCC’s adjustment to allocation
factors are costs of excess capacity caused by the NBN and that these costs are not related to
the supply of fixed line services. Telstra submitted that the excluded costs are costs that: need
to be incurred to maintain supply of the fixed line services; are not caused by NBN migration or
by Telstra’s arrangements with NBN Co; and would not disappear in a ‘without NBN’ world.
Telstra submitted that these costs are caused by the supply of fixed line services—were it not
531
for Telstra’s obligation to supply fixed line services, it would not incur these costs.
Telstra submitted that iiNet’s submission appears to confuse cost causation with the cause of
changes in demand and the consequential effects on unit costs. Telstra accepts that the
allocation of costs should reflect cost causation; however it is not appropriate or consistent with
the fixed principles to allocate costs on the basis of who is deemed to be responsible for
532
particular changes in demand. Telstra submitted that cost allocation should ensure that the
customers who cause the consumption of economic resources pay a price that reflects the cost
of those resources. If costs are allocated on the basis of who causes a change in demand, then
some customers will pay less than the cost of the resources they consume, and others more.
This would lead to inefficient outcomes which would be inconsistent with the LTIE. Telstra
submitted that, in any event, Telstra is not responsible for NBN-induced changes in demand.
533
Therefore it is not appropriate for Telstra to fully bear its impact.
Telstra noted iiNet’s submission that the ACCC’s cost allocation adjustments are consistent
534
with the fixed principles. Telstra submitted that iiNet’s interpretation of the relative usage
fixed principle—that it does not require all costs to be allocated to specific services—would
render this principle meaningless. It would imply that costs could be allocated to hypothetical or
unspecified services, with the result that cost allocation would not reflect relative usage of the
535
network by each service. Further, Telstra submitted that the cost causation fixed principle
does not support the ACCC’s approach because the costs being excluded through cost
536
allocation adjustments are caused by the provision of fixed line services.
Telstra noted iiNet’s submission that the DA payments will allow Telstra to recover the costs the
ACCC has removed from regulated revenues. Telstra submitted that the payments were not
intended to (and did not) compensate Telstra for all the effects of the NBN. The fact that Telstra
is receiving an amount of revenue elsewhere that is greater than the amount of revenue being
537
excluded through the ACCC’s adjustments does not justify the ACCC’s approach.
Telstra noted iiNet’s submission that the ACCC’s adjustment to cost allocation factors is
generous to Telstra since the ACCC has assumed that operating expenditure would be flat in
the ‘without NBN’ scenario and ignores scope for efficiency gains and other factors which may
reduce operating expenditure. Telstra submitted that this assumption is not generous, but

530
531
532
533
534
535
536
537

ibid.
ibid., p. 6.
ibid.
ibid., p. 7.
ibid.
ibid.
ibid.
ibid., p. 8.

133

rather is arbitrary. It cannot be said with any certainty what opex would be in a ‘without NBN’
538
world, and it cannot be assumed that opex would be declining.
Telstra noted Optus’ submission that the uniform price decrease in the further draft decision is
largely due to a lower cost of capital, not due to exclusion of costs. Telstra submitted that
despite a moderate increase in the rate of return since the March draft decision, the price
539
outcome changed from –0.7 to –9.6 per cent. Telstra submitted that it is clear from the
modelling behind the further draft decision that the primary driver of the price reduction is the
540
approach for accounting for NBN-induced loss of economies of scale.

10.4

Final decision
The circumstances in which the ACCC makes this final decision are unique. The NBN is
replacing Telstra’s fixed line network as the infrastructure used to provide fixed line
telecommunications services in Australia, with this transition facilitated by commercial
arrangements between Telstra and NBN Co. Under these arrangements, Telstra will migrate its
customer base to the NBN and will sell and lease certain infrastructure to NBN Co, and will
receive corresponding payments for doing so. Further, Telstra has undertaken to only provide
fixed line services over the NBN where it is deployed.
These arrangements will significantly impact the way Telstra’s fixed line assets are used, and
Telstra will receive financial consideration as a consequence. The ACCC, in determining prices
for the declared fixed line services for the next regulatory period, has had regard to these
important considerations and the complex issues they raise.
Having had regard to the LTIE and the other matters in section 152BCA(1) of the CCA, the
ACCC’s final decision is to account for the Telstra-NBN Co arrangements using the regulatory
values approach set out in the October 2014 position statement, the March 2015 draft decision
and the June 2015 further draft decision. As part of this approach, the ACCC has maintained its
draft decision to treat assets sold to NBN Co as asset disposals and removed them from the
RAB at their regulatory value. To the extent that NBN Co uses fixed line assets that are also
used to provide declared services, this is accounted for in the cost allocation framework of the
FLSM. All submissions supported these aspects of the ACCC’s regulatory values approach.
Further, having had regard to the LTIE and the other matters in section 152BCA(1) of the CCA,
the ACCC’s final decision is that the costs associated with the loss of economies of scale that
will occur as a result of NBN migration should not be reflected in regulated revenues or
charges. The ACCC considers that such costs should not be borne by users of the fixed line
network. These users are not causing these costs, and Telstra has been provided with an
opportunity to ensure that it was compensated for such costs under the DAs. Telstra is
receiving ongoing payments that provide replacement revenues which represent an avenue for
the recovery of these costs.
The sections below set out the ACCC’s reasons for its final decision in relation to NBN-induced
loss of economies of scale in further detail. These reasons relate in particular to the issues of:

538
539
540



cost causation



Telstra’s opportunity for compensation under the Definitive Agreements



the payments received by Telstra under the Definitive Agreements
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the ACCC’s pricing framework for the fixed line services



the ACCC’s application of the fixed principles.

The ACCC has taken into account submissions where relevant.

10.4.1 Cost causation
The migration of customers to the NBN under the Telstra-NBN arrangements is causing a loss
of economies of scale in the operation of the fixed line network. NBN migration will result in
certain fixed line assets becoming redundant, and certain assets becoming progressively
under-utilised and exhibiting excess capacity, in the upcoming regulatory period. As a
consequence, the unit costs of services supplied using these assets will rise. Therefore, the
costs associated with this loss of economies of scale are being caused by NBN migration.
Under Telstra’s cost allocation proposal (discussed in chapter 11), these additional costs would
be borne by remaining users of the fixed line network.
Further, under these arrangements, Telstra has undertaken to only provide fixed line services
541
over the NBN where it is deployed. This means that under the terms of the DAs, fixed line
services will not be able to make use of NBN-induced excess capacity in Telstra’s network.
The ACCC has considered the Department’s submission that while there will be a loss of
economies of scale due to NBN migration, access seekers are requiring fixed line assets to
542
remain in service and are therefore causing the costs associated with them. The ACCC has
also considered Telstra’s submission that it is government policy that has caused a decline in
543
demand, rather than access seekers or Telstra. Telstra submitted that it is facing the
544
resulting costs of supporting the fixed line network and supplying the fixed line services.
The ACCC acknowledges that there is an external event impacting upon costs: the Department
identifies this as NBN migration, while Telstra identifies it as government policy. The ACCC
considers that the relevant external factor is the migration of customers to the NBN, which is
facilitated by commercial arrangements between Telstra and NBN Co. As noted above, the
terms of these arrangements also mean that any excess capacity caused by NBN migration will
not be able to be used by fixed line services.
The ACCC agrees with the Department’s submission and Telstra’s cross submission in so far
as it is the case that certain fixed line assets are required to remain in service during NBN
migration in order for fixed line services to be provided to remaining fixed line customers.
However, the ACCC considers that it is necessary to draw a distinction between the total costs
of providing access to remaining users and the costs associated with the excess capacity that
arises as a result of the migration of customers to the NBN under the Telstra-NBN
arrangements—of which it is agreed that no use will be made by remaining fixed line
customers. The ACCC considers that this loss of economies of scale, and its associated costs,
is being caused by NBN migration. If it were not for NBN migration, these costs would not arise.
The ACCC considers that it would be inappropriate to attribute the cost of this excess capacity
to remaining users of the fixed line network given that Telstra has been provided with an
opportunity to ensure that it would receive consideration for such costs, and has been provided
with an avenue for their recovery. To attribute such costs to those users would be to ignore
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their clear cause and the corresponding consideration being received by Telstra, and would
result in an outcome contrary to the LTIE (see chapter 2).

10.4.2 Opportunity for consideration through the Definitive
Agreements
The ACCC maintains its view that Telstra has been provided with an opportunity to ensure that
it would receive consideration through the DAs for the impact of the NBN on its fixed line
assets, including the costs associated with NBN-induced loss of economies of scale.
The DAs provide for migration payments and infrastructure payments to be made by NBN Co to
Telstra. NBN Co will make a payment to Telstra for each end-user disconnected from the fixed
line network when they are migrated to the NBN, and NBN Co will pay Telstra ongoing
infrastructure payments for the lease of certain infrastructure. Telstra is receiving these
migration payments specifically in respect of the disconnection of customers from its fixed line
network. Under the DAs Telstra has undertaken to only provide fixed line services over the
NBN where it is deployed. Therefore, Telstra will be receiving payment in return for the
545
permanent loss of wholesale and retail customers on its fixed line network.
The ACCC considered in the further draft decision that Telstra has been provided with an
opportunity to ensure that it would receive consideration through the DAs for the impact of the
NBN on it fixed line assets. It was noted that Telstra was aware that the disconnection of fixed
line customers during NBN migration would cause unit costs to increase. The ACCC
considered that Telstra possessed significant bargaining power in negotiations with NBN Co
and the government—notably, absent Telstra’s cooperation, NBN Co would have faced
546
significant costs to duplicate existing infrastructure.
In response, Telstra submitted that it did not have such an opportunity, and was not able to
547
achieve an outcome that fully compensated it for all of the impacts of the NBN. Telstra
submitted that several factors constrained its bargaining power in the DA negotiations, namely:


First, its infrastructure was not required for the NBN rollout. Telstra quotes former
minister Stephen Conroy stating in October 2009 that the NBN would be built ‘with or
without Telstra’.



Second, legislative changes in 2009 meant that if Telstra did not cooperate with the
NBN rollout, functional separation would be imposed on Telstra and it would be
548
prevented from acquiring spectrum necessary to provide 4G services.

In support of its submission, Telstra attached a statement by [c.i.c start]

[c-i-c] end]
The ACCC acknowledges the statement made by the former communications minister, but
considers that little weight can be given to a statement made in a politically sensitive policy area
at a time when the legislative and regulatory framework underpinning the NBN was evolving
and not yet finalised.
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As to Telstra’s cooperation, the ACCC does not accept Telstra’s submission that the proposed
imposition of functional separation and the prospective prevention of Telstra acquiring spectrum
altered the bargaining position of Telstra to such an extent that it did not have an opportunity to
seek compensation for the costs associated with NBN-induced loss of economies of scale. This
is because it is evident that Telstra’s cooperation in the NBN rollout was integral to NBN Co’s
long term business model and, as a result, the NBN rollout was heavily reliant on reaching
agreement with Telstra. The ACCC considers that this is a key reason that Telstra was in a
strong position in the DA negotiations to ensure that it was compensated for the impacts of the
NBN on its fixed line assets. As noted in the further draft decision, the ACCC considers that, in
the absence of Telstra’s cooperation in the NBN rollout, NBN Co would have been required to
550
bypass the fixed line network and unnecessarily duplicate costly infrastructure.
NBN Co’s reliance on Telstra’s cooperation is evident from NBN Co’s initial Corporate Plan
(2011-2013). NBN Co noted that this Corporate Plan was ‘an integral part of NBN Co’s 30-year
551
business model’, and was ‘developed to assess the long term viability of the Company’. NBN
Co stated that the Corporate Plan was ‘based on the premise that the Government’s intention is
to build the NBN as the sole fixed line network…and on the assumption that Telstra will
552
structurally separate and migrate its customer base to the NBN’. The Corporate Plan was
‘predicated on the assumption that a deal is finalised and approved between NBN Co and
553
[Telstra] in accordance with the Financial Heads of Agreement’. NBN Co stated that
‘[c]ritically, the deployment schedule is predicated on the availability to NBN of existing
infrastructure. It specifically assumes that…[e]xisting Telstra infrastructure will be available for
554
use by NBN Co’. NBN Co noted that the deal with Telstra as agreed under the FHOA
‘substantially mitigates’ a number of key risks, including the risk to revenue projections of lower
555
take up of NBN services.
The ACCC does not have a view in relation to [c-i-c start ]
[c-i-c end ]However, given the
information before it, the ACCC considers that the circumstances did provide Telstra with an
opportunity to ensure that it would be compensated for the impacts of the NBN. In arriving at
this conclusion, the ACCC has not formed a view as to whether Telstra achieved an outcome in
its negotiations that fully compensated it for all of the impacts of the NBN. The nature of the
payments, and the question of their sufficiency, is discussed in the next section.
The ACCC notes Telstra’s submission to the March draft decision that:
The fact of the NBN rollout would be faced by Telstra in either the cooperate or the compete scenario,
and therefore Telstra did not seek to be compensated for the effects of the NBN rollout through
556
payments for cooperation.

As noted above, Telstra had full knowledge of the impact that NBN migration would have on its
fixed line assets and the unit costs of providing fixed line services, and the ACCC considers
that it had the opportunity to ensure that it would receive consideration. If Telstra did not seek to
be compensated for these impacts, the ACCC considers that it should not fall on remaining
users of the fixed line network to bear any consequential costs.
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10.4.3 Payments received under the Definitive Agreements
This section discusses the ACCC’s views in relation to the payments Telstra is receiving under
the Definitive Agreements.

Replacement revenue
The ACCC considers that the payments Telstra is receiving under the DAs provide Telstra with
replacement revenues which represent an avenue for recovery of the costs associated with the
rollout of the NBN. This includes the costs associated with NBN-induced asset redundancy and
under-utilisation that results from the migration of fixed line customers to the NBN.
In the March draft decision the ACCC noted that the migration payments received from NBN Co
557
under the DAs provide replacement revenues to Telstra. The ACCC referred to Telstra’s
June 2011 media release in which it announced the signing of the original DAs, in which Telstra
stated the following:
The agreements provide Telstra with replacement revenue, through disconnection payments as the
rollout of the NBN occurs, and new revenues, through access payments for the use of Telstra’s
558
infrastructure over an assumed average 30 year period.

In the first statement of [c-i-c start ]

[c-i-c end]
In its submission to the March draft decision, Telstra stated that the DA payments do not
561
compensate Telstra for NBN-induced loss of economies of scale. Telstra submitted that the
extent to which the DA payments operate as replacement revenue reflects an assessment of
the overall value loss to Telstra associated with losing control of its own business model as an
562
integrated operator of local access copper and HFC networks.
The ACCC considers that its view in relation to the DA payments is consistent with public
statements made by Telstra since the execution of the original agreements in June 2011 and
information provided by Telstra in the course of this FAD inquiry. The parts of the first statement
of [c-i-c start]
[c-i-c end]. Further, in response to the
further draft decision Telstra submitted the following:
The payments Telstra receives from NBN Co occur and relate to compensation for the period after
customers disconnect from Telstra’s network. Those payments do not relate to the costs the ACCC
563
has estimated for the supply of regulated fixed line services.

The ACCC accepts Telstra’s submission that the payments relate to the period after
disconnection. The ACCC considers that this accounts for lost revenue that would otherwise
have been generated by the fixed line network in the absence of the NBN. A portion of this
revenue would be regulated revenue, comprised of a return on and of capital, operating
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expenditure and a tax allowance. After disconnection from the fixed line network, a wholesale
customer’s share of regulated revenues (comprised of the aforementioned building blocks) that
would have existed in the absence of the NBN is foregone. Since the DA payments occur and
relate to compensation for the period after customers are disconnected, the DA payments
therefore provide a source of recovery of this revenue. The CCC reached a similar conclusion
in its submission to the further draft decision. The CCC noted that Telstra has argued that
migration payments compensate for loss of revenue, not for the costs still borne by Telstra. The
CCC submitted that such foregone revenue is what would have been used to recover ongoing
costs—if the payments compensate for lost revenue, it follows that the payments compensate
564
for costs.
The ACCC accepts that the payments are not specifically tied to the costs estimated for the
supply of regulated fixed line services; however the payments do relate to customer
disconnection. This disconnection results in a loss of economies of scale that would not have
arisen otherwise, and the DA payments replace the foregone revenue that would have been
generated by the network in the absence of the NBN and the continuation of Telstra’s
integrated business model. Under the ACCC’s pricing framework for the declared fixed line
services, prices are set so as to allow revenue received from these services to recover the
efficient costs of supply. Given the ACCC’s view that the DA payments provide replacement
revenue which represent a source of recovery of the costs associated with the loss of
economies of scale that has resulted from the change in Telstra’s business model, the ACCC
considers that the prices set as a result of this final decision will allow recovery of the efficient
costs of supplying the declared fixed line services net of the costs the ACCC has attributed to
NBN-induced loss of economies of scale.
The conclusion that the DAs provide replacement revenue is supported by the shareholder
FAQ which was attached to Telstra’s June 2011 media release. In this document, Telstra
provided a response to the question of what would happen if NBN migration takes longer than
originally assumed:
The approximately $11 billion of post-tax NPV has been assessed on the basis of a 10 year rollout. If
the NBN rollout is delayed, the present value of the disconnection, infrastructure access and other
payments may reduce. However, it is expected that the value of these payments would be offset by the
565
additional value from revenue received on Telstra’s copper Customer Access Network.

This statement provided Telstra’s assurance to its shareholders that, in Telstra’s view, the value
of the DA payments is equal, in present value terms, to the revenue Telstra would have
expected to receive through the fixed line network in areas yet to be covered by the NBN. The
ACCC considers that this statement indicates Telstra’s view that there is an offsetting
relationship between, on one hand, the DA payments received as the NBN is rolled out; and on
the other hand, the revenues it would expect to receive through the operation of the fixed line
network in the absence of the NBN.
Further, in its annual report for 2015, Telstra notes that the results of its financial impairment
testing show that its discounted expected future cash flows ‘support the carrying amount of the
566
(fixed line and HFC) networks’. This is based on, firstly, the forecast cash flows from
continuing to operate both networks, and secondly:
the consideration we expect to receive under the National Broadband Network (NBN) Definitive
Agreements (DAs) for:
-
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the progressive disconnection of copper-based Customer Access Network services and
broadband services on our HFC cable network (excluding Pay TV services on the HFC
cable network) provided to premises in the NBN fibre footprint
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-

providing access to certain infrastructure, including dark fibre links, exchange rack
spaces and ducts

-

the sale of lead-in conduits.

The ACCC considers that Telstra’s assessment of the consideration it expects to receive
indicates that the DA payments provide replacement revenue. The statement suggests that
Telstra does not expect its networks to be financially impaired given, firstly, the revenues
expected to be generated by the fixed line and HFC networks, and in addition, expected DA
payments. Given that the annual report acknowledges the ACCC’s June further draft decision
567
and estimates its impact on Telstra’s cash flows, it would be reasonable to assume that the
expected revenue from the operation of the fixed line network accounts for this impact.
The ACCC notes that in Telstra’s annual report for 2014, Telstra included an almost identical
discussion. However, in that report, which preceded the ACCC’s further draft decision, Telstra
noted that its discounted expected future cash flows ‘more than support the carrying amount of
568
the (fixed line and HFC) networks’ (emphasis added).
Finally, the ACCC notes Optus’ cross submission which refers to statements made in 2011 by
former Telstra CEO David Thodey and former CFO John Stanhope that NBN-related revenue
569
loss would be offset by future revenue generated by its networks and the DA payments. The
ACCC considers that these statements also support its conclusion that the DA payments
provide replacement revenue.

Quantum of the payments
The ACCC considers that Telstra’s submissions about the sufficiency or otherwise of the DA
payments do not impact upon the ACCC’s decision to remove the costs associated with NBNinduced lost economies of scale from regulated revenues. Rather, the ACCC has considered
the existence of the DA payments and their purpose.
In its submission Telstra reiterated its argument that Telstra was not fully compensated for the
impact of the NBN through the DAs. Telstra submitted that it anticipated that the DA payments
it would receive would not be sufficient to compensate for the loss of value caused by the
570
government’s NBN policy.
The ACCC reiterates its position established in the October 2014 position statement and
571
repeated in the March draft decision and further draft decision. That is, in accounting for the
Telstra-NBN Co arrangements in determining prices for the declared services, the ACCC has
not considered the quantum of the payments received by Telstra, but rather has had regard to
the Telstra-NBN Co arrangements and to the regulatory value of affected assets. Telstra is
receiving migration payments specifically in respect of the disconnection of customers from its
fixed line network. Under the DAs, Telstra has undertaken to only provide fixed line services
over the NBN where it is deployed. Therefore, Telstra will be receiving payment in return for the
572
permanent loss of wholesale and retail customers on its fixed line network.
In any event, an assessment of the sufficiency of the payments based on comparisons with
Telstra’s projections of the revenue it would have received as a vertically integrated monopoly
infrastructure owner would not be a relevant consideration to the ACCC, and accordingly, the
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ACCC would give little weight to any assertions of the inadequacy of the payments made on
this basis. iiNet reached a similar conclusion in its submission, which stated that it may be the
case that DA payments do not completely compensate Telstra for the loss of its incumbent
status; however this is irrelevant to the determination of prices for the declared services
because it is not the role of access pricing to ensure that Telstra is fully compensated for the
573
loss of incumbent status as a result of the NBN.
The ACCC notes iiNet’s submission that, given the migration payments Telstra is receiving
under the DAs, if the ACCC were to allocate the costs associated with NBN-induced loss of
574
economies of scale to access seekers, there would be double recovery by Telstra. While the
ACCC has not considered the quantum of the payments in reaching its final decision, the
ACCC agrees that, without adjustments to remove the costs associated with NBN-induced
asset redundancy and under-utilisation, there would be a degree of double recovery by Telstra.
That is, given that the DA payments provide a source of the revenue that would have been
generated by the fixed line network in the absence of the NBN—and given that some of this
revenue would be from regulated charges calculated to recover the efficient costs of providing
declared services—without adjustment, regulated revenues in the next regulatory period would
include some of these costs.
The ACCC also notes the cross submissions (summarised in section 10.3.1 above) by access
seekers in response to the Department’s submission to the further draft decision. These
submissions expressed concern that the Department is proposing that access prices not be
lowered—and therefore, as submitted by the CCC, allow Telstra to over-recover—to keep
prices stable in the transition to the NBN. The ACCC acknowledges that the smooth transition
to the NBN is a factor that is relevant to the ACCC’s decision. However, as discussed in section
10.4.4 below, the ACCC does not consider that this decision will adversely impact this
transition.
Finally, the ACCC notes the Department’s submission which stated that ‘[f]or the ACCC to say
that the costs should have been recovered through the DA process indicates that the costs are
575
not recovered’ and this would not be in the LTIE. To clarify, in its further draft decision the
ACCC stated the following:
While not entering into the merits of Telstra’s arguments regarding the sufficiency or otherwise of the
payments it receives under its arrangements with NBN, the ACCC considers that such arguments are
not relevant to its draft decision to make adjustments to remove the costs associated with NBNinduced lost economies of scale from regulated revenues…
The ACCC considers that Telstra has been provided with an opportunity to ensure that it would receive
576
consideration through the Definitive Agreements for the impact of the NBN on its fixed line assets.

The further draft decision stated the ACCC’s view that Telstra has been provided with an
opportunity to be compensated for the impact of the NBN. The ACCC did not discuss the
sufficiency or otherwise of the payments Telstra receives under the DAs, and therefore did not
imply that there will be under-recovery.

10.4.4 ACCC pricing framework for the fixed line services
This section sets out the ACCC’s views in relation to this final decision in the context of the
pricing framework for the fixed line services established during the 2011 FAD inquiry, and its
views on the implications of the decision on price stability in the transition to the NBN.
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Establishment of the BBM pricing framework and fixed principles
In response to the March draft decision, Telstra submitted that the value of the payments did
not contemplate that the ACCC would depart from the fixed principles or operate as
577
replacement revenue for ‘future substantial regulatory asset write-downs’. Telstra also
submitted that the current pricing framework for fixed line services and the fixed principles were
established during the 2011 FAD inquiry to provide certainty to industry (a concern also
578
expressed by the Department).
Telstra submitted that the ACCC appears to be suggesting in its further draft decision that
Telstra could and should have expected that the ACCC would act in a way in which it (the
579
ACCC) said it would not. Telstra submitted that at the time it was negotiating the DAs with
NBN Co, Telstra could not have reasonably anticipated that the ACCC would not allow it to
recover costs associated with NBN-induced loss of economies of scale, and that such an
approach is contrary to the fixed principles, the building block approach, and the ACCC’s public
580
statements on the need for pricing certainty.
The ACCC considers that the fixed principles were not relevant in the negotiation of the DAs.
The ACCC did not adopt the fixed principles until after the DA negotiations had concluded. The
fixed principles were not introduced for the purpose of guiding the DA negotiations or for
specifying how NBN impacts would be accounted for. The primary reason for the adoption of
the fixed principles was to provide a building block framework for estimating prices for the
declared services, and to provide certainty with respect to the value of regulated assets used to
provide fixed line services.
The ACCC notes that in the context of the establishment of the BBM pricing framework during
the 2011 FAD inquiry, the ACCC had expressed a clear view that the NBN payments reflected
the revenue recoverable under such a framework, and had clearly stated its intention to
account for this in subsequent regulatory periods.
The ACCC sets out below the timing and substance of its key messages to the industry during
and since the 2011 FAD inquiry, and how this relates to the negotiation of the DAs.
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The negotiation of the DAs began in 2009, with the non-binding Financial Heads of
Agreement being announced in June 2010.



In the September 2010 draft report on its review of pricing principles for the fixed line
services, the ACCC stated that:
o

In the process of reviewing prices for subsequent regulatory periods, the ACCC
would take into account any migration payments received by Telstra and any
581
impact that decommissioning the network may have on the RAB.

o

NBN Co’s payments to Telstra under the FHOA (comprised of payments for the
leasing of Telstra’s infrastructure and migration payments as the fixed line
network is decommissioned) reflect recovery of operating expenditure and a
582
return on and of capital.
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The ACCC first proposed preliminary fixed principles in its April 2011 discussion paper
on prices for the fixed line services. In this document the ACCC repeated that the
payments under the proposed deal between Telstra and NBN Co were expected to
compensate Telstra for unrecovered depreciation on assets no longer used to provide
583
fixed line services following the rollout of the NBN.



The DAs were executed in June 2011.



The ACCC released its final FAD decision in July 2011, in which it adopted the fixed
principles. The ACCC stated that it would take into account the impacts of the NBN
rollout in determining the inputs to the FLSM in the next regulatory period, and that it
584
would consult if any modifications to the design of the FLSM were required.



In the March 2015 draft decision on the current FAD inquiry, the ACCC stated that the
loss of economies of scale in the provision of fixed line services is likely to be
predominantly incremental to the NBN, and that access seekers should not incur higher
charges for fixed line services as a consequence of the decision by Telstra regarding
the future of its network. In addition, the ACCC stated that it agreed with the report by
WIK-Consult on the issue of NBN-induced loss of economies of scale. The ACCC
stated that any costs reflected in expenditure forecasts that were incremental to the
585
NBN should not be included in the FLSM.

The ACCC notes that the approach to cost allocation adopted for the 2011 FADs was such that
forecast changes in demand during the regulatory period would not directly affect prices for the
declared services. That is, all else being equal, unit costs would not be allowed to increase if
demand for the declared services was forecast to fall. This approach gave effect to the ACCC’s
decision to not allow recovery of costs associated with declines in demand attributed to loss of
market share to infrastructure-based competition and fixed-to-mobile substitution. If carried
forward, this approach would have resulted in prices that were invariant to changes in demand
for fixed line services regardless of the source, including NBN migration.
The ACCC considers that its statements during the 2011 FAD inquiry regarding the
establishment of the current pricing framework, including the adoption of the fixed principles,
should not be considered in isolation. The ACCC, despite not having made a decision on how
to account for NBN impacts, made unequivocal statements about how it viewed the NBN
payments, its intention to account for the impacts of the NBN in subsequent regulatory periods,
and the effects of its allocation framework on regulated revenues and unit costs. Concurrently,
the ACCC adopted a set of fixed principles with the specific intent of locking in a building block
model pricing framework. The ACCC considered that this would contribute to continuity and
predictability between regulatory periods, and would avoid the uncertainty associated with a
586
periodic revaluation of the asset base. The ACCC considers that its treatment of the impacts
of the NBN in this final decision is consistent with an holistic view of the ACCC’s 2011
decision—that is, taking all elements together as intended.
The ACCC notes Optus’ cross submission which states that Telstra’s claim that it could not
have reasonably anticipated that the ACCC would not allow it to recover the costs associated
with the NBN rollout (and had therefore not factored this into DA payments) is inconsistent with
587
statements made by the ACCC during 2010-11. For example, Optus noted the ACCC’s
statements in its September 2010 report and in the July 2011 final decision regarding its
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intention to account for the impacts of the NBN in subsequent regulatory periods (as discussed
above). Further, Optus submitted that, while Telstra may have assumed that access charges
would remain stable, it is clear that other parties formed the view that access prices were likely
to fall in subsequent regulatory periods. Optus supported this by noting its July 2010
submission to the ACCC which stated that access prices should be expected to fall since, as a
result of the FHOA, Telstra will receive additional revenue streams and will require less revenue
from wholesale access prices over time. Optus submitted that, if Telstra made an assumption
about future prices that was inconsistent with access seekers’ stated expectations, it is not the
588
role of the ACCC to compensate Telstra.
The method by which the ACCC has accounted for the impacts of the NBN in this final decision
is consistent with the pricing framework established during the 2011 FAD inquiry and the
ACCC’s statements on pricing certainty and accounting for the impacts of the NBN. Moreover,
as discussed in chapter 2, the ACCC considers that this decision appropriately balances the
interests of Telstra (as the access provider) and access seekers as users of the fixed line
network, having regard to the LTIE and the matters specified in section 152BCA(1) of the CCA,
and having regard to the unique circumstances of the transition to the NBN. The way in which
Telstra factored the ACCC’s foreshadowed regulatory approach into its approach to negotiating
the DAs is not a relevant consideration for the ACCC.

Price stability
The ACCC notes the Department’s submission (summarised in section 10.3 above) that the
ACCC has not adequately considered the importance of price stability in the transition to the
NBN. These concerns were also expressed by Telstra and NBN Co. The ACCC notes that
these submissions were made in response to the ACCC’s further draft decision to apply a
uniform price decrease of 9.6 per cent across all declared services. The ACCC’s final decision
is to apply a uniform price decrease of 9.4 per cent.
The ACCC considered that the further draft decision price decrease of 9.6 per cent would be
unlikely to materially influence NBN migration or to give rise to the type of concerns raised in
New Zealand about the implications of a price differential between legacy and next generation
telecommunications networks. The ACCC considers that a price decrease of 9.4 per cent is
similarly unlikely to impact migration. This is for the following reasons.
Regarding the comparison with the experience in New Zealand, the ACCC notes, first, that its
final decision for a price decrease of 9.4 per cent is one-third less than the draft price decrease
of 14.7 per cent set by the New Zealand Commerce Commission for Chorus’ ULL and bitstream
access services. Second, unlike in New Zealand, disconnection from Telstra’s fixed line
network is mandatory, and as a result any price differentials would be expected to be less
consequential for migration. Third, such a price decrease would be unlikely to adversely affect
NBN migration as there is evidence of increasing competition in both the legacy fixed line and
NBN market as retail service providers seek to acquire the scale necessary to compete
effectively on the NBN. Such competition in the legacy market may serve to reduce the rate of
mobile substitution and result in a greater number of customers being migrated to the NBN.
In response to the further draft decision, TPG submitted that carriage service providers will not
have an incentive to not promote migration to the NBN. TPG submitted that the migration event
is an important one and all carriage service providers are competing heavily to make sure that
they get their share of NBN migrations. TPG submitted that if the draft pricing is confirmed,
589
competitive forces should result in a price reduction for fixed line services. Similarly,
Macquarie submitted that it does not accept that access seekers have the ability or incentive to
delay migration to the NBN. Macquarie submitted that the deployment of the NBN and
588
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subsequent decommissioning of legacy networks is a matter within the control of NBN Co and
590
Telstra and is a process over which access seekers have no control.
Further, the ACCC notes that the largest supplier of retail fixed line services is Telstra, which
does not pay regulated prices. Therefore, any change in the prices of declared services will not
have any direct effect on the migration of Telstra’s retail customers (or any HFC customers) to
the NBN. Given the evidence of increased competition noted above, other retail service
providers that actively attempted to defer migrating its customers so as to maintain increased
margins on the provision of legacy services would risk having those customers move to the
NBN with another provider and losing the entirety of those customers’ contribution to its
revenues.

10.4.5 Application of the fixed principles
Fixed principles for the declared fixed line services (apart from wholesale ADSL) were made in
the 2011 FADs. Identical fixed principles were subsequently included in the 2013 wholesale
ADSL FAD. The fixed principles provisions for all declared fixed line services apply until 30
June 2021. The new FADs for the declared fixed line services will come into force before the
nominal termination date specified in the fixed principles. Therefore, the ACCC must include the
same fixed principles provisions in the new FADs. The fixed principles are set out in Appendix
D of this final decision.
As noted in section 10.3, in response to the further draft decision, Telstra and the Department
have submitted that the ACCC’s treatment of redundant assets as disposals and the
adjustments to the cost allocation factors to account for NBN-induced under-utilisation are
inconsistent with the fixed principles.
The ACCC’s views in relation to its application of the fixed principles, and its response to
submissions on this issue, are discussed further below.

RAB roll-forward fixed principle
The RAB roll-forward mechanism is set out in clause 6.7 of the fixed principles. Clause 6.7
specifies the following:
6.7

Roll-forward mechanism
(a)

The RAB is to be rolled forward each year according to the formula below:
RABt+1 = RABt + capext – depreciationt – asset disposalst
where RABt+1 = opening RAB for the next regulatory year
RABt = opening RAB for the current year
capext = forecast capital expenditure during the current year
depreciationt = regulatory depreciation during the current year
asset disposalst = asset disposals during the current year

(b)

590

Land asset values will be indexed by the Consumer Price Index (CPI) where it is
available or by the forecast for the CPI used in the Fixed Line Services Model

Macquarie, Further Draft Decision – Outstanding Issues, July 2015, p. 3.
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(FLSM) where actual CPI is not available. This will account for appreciation over
time in land values.
(c)

To roll forward RAB values in nominal terms, any variables that are specified in real
terms will be indexed by the actual CPI where it is available or by the forecast for
the CPI used in the FLSM where the actual CPI is not available.

(d)

Any variables that are specified in nominal terms will not be indexed, with the
exception of land values as specified above.

(e)

In these fixed principles provisions ‘the FLSM’ means the FLSM as it may be varied
from time to time or similar model used by the ACCC for the calculation of prices
for the relevant declared services.

The Department submitted that ‘the ACCC’s proposal to treat a proportion of the regulatory
value of assets made redundant by NBN migration as an asset disposal at a realised price
equivalent to their RAB value in the roll-forward mechanism for the RAB is not consistent with
591
the fixed principles’. The Department submitted that ‘removing a proportion of the regulatory
value of assets that are made redundant but remain with Telstra does not enable Telstra to
recover its costs for these assets’. The Department also submitted that as ‘Telstra is not
receiving any consideration for the decommissioning of these assets, they should not be
removed from the RAB through the disposal mechanism, and rather these assets should be
592
depreciated in an accelerated manner, in order to allow Telstra to recover its costs’.
In Telstra’s submission to the further draft decision, it stated its view that the ACCC’s removal
593
of assets from the RAB is inconsistent with the RAB roll-forward fixed principle. Telstra
submitted that the ACCC seeks to justify its adjustment for ‘redundant’ assets on the basis that
it treats these assets as ‘disposals’, and Telstra submits that this is incorrect.
Telstra submitted further advice from Mr Keith Lockey of KPMG in relation to the ACCC’s view
in the further draft decision that assets which become commercially obsolete or reach the end
of their useful lives can be properly accounted for as disposals. Mr Lockey’s further report
states that the adoption of Accounting Standards as the relevant framework for determining
594
accounting treatments is appropriate. The advice states that the further draft decision’s
treatment of assets which are made redundant by NBN migration but remain under Telstra’s
ownership or control as disposals is inconsistent with Australian Accounting Standards, for
reasons that include that the ACCC has incorrectly concluded that under Australian Accounting
Standards an asset is disposed of at the end of its useful life. Mr Lockey states that:
the ACCC’s view…that commercial obsolescence is a relevant factor in determining whether an asset
has been disposed of is inconsistent with Accounting Standards. Commercial obsolescence is relevant
to the derecognition of value through impairment or depreciation, but does not fall within the ambit of a
595
disposal under Accounting Standards.
596

Mr Lockey’s advice also states that a disposal transaction is necessary for a disposal. Telstra
also submitted that a report that was submitted with Telstra’s response to the March draft
decision expressed a similar view from a regulatory economics perspective. The report of Mr
Jeff Balchin stated that the ‘core ingredient’ for a disposal is that there has been a transaction in
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relation to the assets in question. This view is affirmed in a further report from Mr Balchin
597
submitted in response to the further draft decision.
The term ‘asset disposals’ is not defined in the fixed principles. The ACCC considers that the
term ‘disposals’ has an ordinary meaning, and that this ordinary meaning is to be considered in
the context of the building block model approach, and in particular, the RAB roll-forward
mechanism. The ACCC considers that ‘disposal’ is capable of broad interpretation. The ACCC
notes that iiNet submitted that it agreed with the ACCC’s view that the term ‘disposal’ should be
598
given its ordinary meaning, given that the fixed principles do not provide a definition.
The ACCC has applied the fixed principles having regard to the matters in subsection
152BCA(1) of the CCA, including Telstra’s legitimate business interests and the overarching
objective of the LTIE. The ACCC’s treatment of assets made redundant by the migration to the
NBN ensures that users of the fixed line network will not bear the costs of assets they do not
use. It also ensures that those costs which Telstra had an opportunity to recover (and for which
Telstra has been provided with an avenue of recovery) through the DAs are not allocated to
remaining users of the fixed line network.
The ACCC has had regard to the Australian Accounting Standards Board (AASB) approach to
disposals in forming its view on the meaning of ‘disposals’ for the purposes of the RAB rollforward mechanism. In particular, the ACCC considered the AASB’s statement that the term
‘disposal’ is not defined in the Australian Accounting Standards and that the Board has referred
599
to the common definition of that term. The ACCC has also taken into account the nonexhaustive manner in which a ‘disposal’ is described in AASB 116 as occurring, which included
600
by sale, by entering into a finance lease or by donation.
Mr Lockey’s advice states that a condition that must be met for a disposal to be recognised is
the transfer of the risks and rewards of ownership and discontinuation of management
601
involvement to the degree usually associated with ownership or effective control of an asset.
While the ACCC has had regard to the AASB’s approach to disposals which is discussed in Mr
Lockey’s advice, the ACCC does not consider that this is a condition that must be met in the
context of the RAB roll-forward mechanism. The ACCC agrees that ‘disposal’ includes
circumstances in which there is a transaction in relation to the asset. However, the ACCC also
considers that whether or not an asset has been disposed of for the purposes of the building
block model approach in the fixed principles should not be limited to a transaction whereby the
asset has been sold and there has been a transfer of the risks and rewards of ownership and
discontinuation of management involvement. The ACCC considers that ‘disposal’ for the
purposes of the RAB roll-forward mechanism can include circumstances in which an asset has
ceased to be used.
In reaching this view, the ACCC also had regard to the AASB’s approach to determining an
asset’s useful life. The ACCC has had particular regard to technical or commercial
obsolescence arising from changes or improvements in production, or from a change in the
market demand for the product or service output of the asset as a factor to be considered in
determining the useful life of an asset. iiNet has submitted that ‘Telstra unreasonably restricts
the definition of asset disposal to a situation where the asset has been sold’ and that ‘the
accepted meaning of the term disposal is broader than this and comfortably includes the
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situation of commercial and technical obsolescence that arises from the move from Telstra’s
602
legacy network to the NBN’.
The ACCC considers that all assets that become redundant as a result of NBN migration will
become commercially obsolescent, as each of these assets will no longer be required after
customers are disconnected from the fixed line network. In relation to commercial
obsolescence, Mr Lockey’s advice refers to an asset reaching the end of its economic life but
603
not its useful life if the asset remains available for use by the entity. The ACCC considers
that assets made redundant by NBN migration will not remain available for use by Telstra
because Telstra has agreed not to use those assets where the NBN has rolled out.

Cost allocation fixed principle
Clause 6.14 of the fixed principles relates to cost allocation factors. Clause 6.14 specifies the
following:
6.14 Cost allocation factors
(a)

The allocation of the costs of operating the PSTN should reflect the relative usage
of the network by various services.

(b)

Direct costs should be attributed to the service to which they relate.

(c)

The cost allocation factors for shared costs should reflect causal relationships
between supplying services and incurring costs.

(d)

No cost should be allocated more than once to any service

(e)

The determination of cost allocation factors should reflect the principles in 6.14 (a)
– (c) above except where reliable information is not available to support the
application of the principles.

In Telstra’s submission to the further draft decision, it stated its view that the ACCC’s
604
adjustments to allocation factors are inconsistent with the cost allocation fixed principle.
Telstra submitted that the adjustments lead to an allocation of costs that does not reflect the
relative usage of the network by various services or the causal relationships between supplying
services and incurring costs. The result, in Telstra’s view, is a set of allocation factors that do
not provide for a full allocation of the revenue requirement among users of the fixed line
network: a portion of the revenue requirement (that is, the portion attributed to NBN-induced
loss of scale economies) is not allocated across current users of the fixed line network. Telstra
submitted that the ACCC has not explained how it reconciles this approach with its draft
605
decision to adopt a fully allocated cost framework. Telstra also submitted that the ACCC is
making an exception to the fixed principles and that the ACCC is treating the loss of economies
of scale due to NBN migration as a ‘special case’ requiring exceptional treatment, as compared
to any other factor which might affect unit costs, such as fixed-to-mobile substitution or changes
606
in input costs.
Telstra has submitted a further report by Mr Jeff Balchin in relation to the ACCC’s treatment of
607
the impact of the NBN. Mr Balchin states that:
the outcome of the cost allocation factors that the ACCC proposes to apply is that a material share of
the revenue requirement will not be allocated to a service or user for which there is a corresponding
602
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revenue stream being generated. Rather, a share of the revenue requirement will simply be
unrecoverable.

Mr Balchin concludes that the ACCC’s proposed cost allocation adjustments do not meet the
fixed principles.
The ACCC has applied the fixed principles having regard to the matters in subsection
152BCA(1) of the CCA, including Telstra’s legitimate business interests and the overarching
objective of the LTIE. The ACCC’s allocation of costs ensures that those costs which Telstra
had an opportunity to recover—and for which Telstra has been provided with an avenue of
recovery—through the DAs are not allocated to remaining users of the fixed line network.
The ACCC’s treatment of the costs attributed to NBN-induced loss of economies of scale is
consistent with an application of the fixed principles that appropriately has regard to the
overarching LTIE objective of Part XIC. The unique circumstances of NBN migration, as noted
in section 10.1, centre on the Telstra-NBN arrangements: Telstra is migrating its customer base
to the NBN and selling and leasing infrastructure to NBN Co and receiving corresponding
payments. The ACCC considers that the migration of customers to the NBN under these
arrangements is causing the under-utilisation of certain assets and that Telstra has been
provided with the opportunity to ensure that it would receive consideration through the DAs for
the impact of the NBN on its fixed line assets, including the costs associated with such underutilisation as a result of NBN migration. The ACCC also considers that the payments Telstra
receives under the DAs represent an avenue for the recovery of costs including those
associated with NBN-induced loss of economies of scale. Further, under the DAs, Telstra will
only provide fixed line services over the NBN where it is deployed, and as a result, any excess
capacity caused by NBN migration will not be put to future use by remaining users of the fixed
line network.
The ACCC considers that these factors distinguish this type of excess capacity from other types
of excess capacity such as that caused by fixed-to-mobile substitution. The ACCC considers
that it would be contrary to the LTIE to apply the fixed principles in such a way that costs could
be allocated to users of the fixed line network who do not cause them when Telstra has been
provided with the opportunity to be compensated for such costs, and when Telstra is receiving
ongoing revenues that represent an avenue for their recovery.
The ACCC’s cost allocations reflect the relative usage of Telstra’s network by various services
that continue to be supplied. The ACCC’s adjustments to cost allocation factors are made on a
per asset class basis using per asset class estimates of the higher unit costs caused by NBNinduced excess capacity. Since the allocations for a given asset class for a given year are all
adjusted by a single corresponding adjustment factor, the relativities between service
allocations are unaffected. Therefore, for all services that continue to be supplied, cost
allocations remain reflective of each service’s usage of the fixed line network relative to other
services.
The ACCC’s approach is consistent with a fully allocated cost framework. The ACCC has not,
608
as Telstra has submitted, reverted to a ‘partially allocated’ approach or moved away from the
609
March draft decision to adopt a fully allocated cost framework. In this FAD inquiry, Telstra
proposed that a fully allocated cost framework be adopted which takes into account all services
supplied over the fixed line network, including both regulated and unregulated. The ACCC’s
March draft decision was to adopt this approach. In doing so, the ACCC explained that the
framework adopted in 2011 was a ‘partially allocated’ approach in that it took into account
demand for declared services but not for other services supplied over the fixed line network.
The ACCC’s final decision reflects a cost allocation framework that takes into account demand
for both regulated and other services supplied over the fixed line network. This removes any
608
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potential distortion in the allocations that may arise from considering the demand for regulated
services in isolation. The ACCC’s adjustments to cost allocation factors do not change that
approach.
Beyond this, the ACCC does not accept that the adoption of the fully allocated cost framework
in the FLSM requires that all costs attributed to the declared services must be exclusively
recovered through regulated charges. A share of total costs may be allocated to the declared
services, and a share may be allocated to other services. The ACCC’s cost allocations reflect
this. Given the unique circumstances in which this final decision is made, the ACCC’s cost
allocations also ensure that the costs attributed to NBN-induced under-utilisation are not
allocated to these services. Telstra had an opportunity to ensure that it would be compensated
under the DAs for such costs, and is receiving payments that provide an avenue for their
recovery. Therefore, the ACCC’s cost allocations result in a full allocation of the total revenue
requirement.

Demand fixed principle
Clause 6.11 relates to demand forecasts. This clause specifies the following:
6.11 Demand forecasts should:
(a)

be based on an appropriate forecasting methodology;

(b)

be based on reasonable assumptions about the key drivers of demand;

(c)

be determined utilising the best available information before the ACCC, including
historical data that can identify trends in demand; and

(d)

be determined taking into account current demand and economic conditions.

In its submission to the further draft decision, Telstra stated that the ACCC’s adjustment to cost
allocation factors is inconsistent with the demand fixed principle. Telstra submitted that the
demand fixed principle requires that demand forecasts reflect current demand and economic
610
conditions, and does not allow for hypothetical forecasts of demand. Telstra submitted that
the ACCC’s adjustments are based on a hypothetical view of demand for the fixed line services
611
in the absence of the NBN.
Telstra referred to the report by Mr Balchin, in which he concludes that the ACCC’s cost
allocation adjustments do not meet the demand fixed principle because it will result in access
612
prices being driven by hypothetical forecasts of demand.
Telstra is correct to note that these adjustments are based on a hypothetical view of demand
for the fixed line services in the absence of the NBN. However, the ACCC notes that these exNBN demand forecasts are not intended to reflect real world forecasts of demand for the fixed
line services. They are intended to reflect the best estimate of demand that would occur in the
absence of the NBN (using Telstra’s ex-NBN forecasts) for the specific purpose of estimating
the unit costs that would result if NBN-induced under-utilisation did not occur. These are then
compared to unit costs expected to result with NBN-induced under-utilisation. The proportionate
difference between the two estimates of unit costs then forms the basis of the adjustments
applied to cost allocations. The ACCC considers that this is an appropriate method to assess
the impact of NBN migration on demand—and, in turn, unit costs—based on Telstra’s ex-NBN
forecasts of demand combined with NBN Co’s most recent rollout forecasts.
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The demand forecasts in the parts of the FLSM where they are typically used—that is, in the
determination of cost allocation factors and in the calculation of service prices—reflect Telstra’s
forecasts of demand for the fixed line services taking into account NBN migration. As noted
above, the circumstances in which the ACCC makes this final decision are not typical. The
ACCC considers that the methodology it has applied to remove the costs attributed to NBNinduced asset under-utilisation is appropriate and robust, and uses the best information
available. That this methodology uses hypothetical forecasts of demand does not cause an
inconsistency with the fixed principles to arise.
The demand fixed principle provides the basis for determining forecasts of demand. Mr
Balchin’s conclusion appears to be based on a characterisation of the fixed principles such that
they require demand forecasts to reflect ‘the sales of the fixed line services over the regulatory
period ahead’ and require revenue requirements to be divided by actual demand to determine
613
prices. The fixed principles do not state this. Further, Mr Balchin considers that the ACCC’s
adjustments will mean that there is ‘little or no relationship between the access prices and the
forecasts of actual demand’. The ACCC notes that the fixed principles do not require the ACCC
to determine individual access prices, much less require that access prices correlate with
forecasts of demand—nor do the matters the ACCC must take into account in making an
614
access determination. The fixed principles as a whole prescribe a methodology to be
followed in determining revenue requirements and assessing forecasts—individual access
charges are calculated, based on these revenue requirements, in the FLSM.

10.4.6 Implementation
This section discusses the implementation of the ACCC’s final decision in the FLSM, and
provides a response to submissions on implementation issues.

10.4.6.1 Adjustments in the FLSM
The ACCC has maintained its adjustments in the FLSM to give effect to its decision to remove
assets sold to NBN Co from the RAB. The ACCC has treated a proportion of the RAB value of
the copper cables asset class as an asset disposal in each year, with that proportion being
based on the expected rate of the NBN rollout. The ACCC has also maintained the adjustments
within Telstra’s allocation framework to reflect NBN Co’s leasing of ducts, exchange rack space
and dark fibre links. The adjustments are made to the ‘ducts and pipes’, ‘other communications
plant and equipment’, and ‘inter-exchange cables’ assets classes, respectively.
Further, the ACCC has maintained its adjustments in the FLSM to give effect to its decision to
remove the costs associated with NBN-induced asset redundancy and under-utilisation from
regulated revenues. Under these adjustments:

613
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615



A proportion of the regulatory value of assets made redundant by NBN migration is
treated as an asset disposal in the roll-forward of the RAB. This proportion is
615
determined based on the expected rate of the NBN rollout.



For assets that become progressively under-utilised as a result of NBN migration,
adjustments are made to cost allocation factors to ensure that the costs associated with
616
this under-utilisation are not allocated to fixed line services.

Balchin Report, July 2015, p. 10.
Section 152BC(8) specifies that an access determination must include terms and conditions relating to a
price or a method of ascertaining price.
The disposals adjustment applies to the following asset classes: CA02 Copper cables, CA03 Other cables,
CA04 Pair gain systems, CA05 CAN radio bearer equipment, CA06 Other CAN assets, and CO01
Switching equipment – Local (proportion of costs relating to assets whose costs are SIO-driven).

151

These adjustments to cost allocation factors are intended to give effect to the ACCC’s final
decision that the costs associated with NBN-induced under-utilisation should not be allocated to
fixed line services. The adjustments are based on what Analysys Mason refers to in its report
as an ‘incremental costing’ approach, whereby the cost of spare capacity within an asset is
measured as the difference between the total cost of the assets with spare capacity and the
617
cost of the assets if there were no spare capacity.
The adjustments in the FLSM involve the following steps:


Step 1: Estimate unit costs for each relevant asset class that would result if NBNinduced under-utilisation did not occur. These unit costs are estimated by replacing
FLSM expenditure and demand inputs with ones that do not account for the impact of
the NBN. For demand, Telstra’s ex-NBN demand forecasts are used. For capital
expenditure, Telstra’s forecast model is used to estimate a pre-NBN level that is
applied throughout the forecast period (this is discussed further below). For operating
expenditure, the impacts of the NBN rollout are removed from the forecast model. In
addition, adjustments are made to cost allocations to remove NBN impacts.



Step 2: Calculate the proportionate difference between, firstly, unit costs calculated by
the FLSM (using final decision inputs and (pre-scale adjustment) cost allocation factors
and, secondly, the unit costs estimated under Step 1. This difference represents the
per asset class cost of NBN-induced excess capacity as a proportion of total unit costs.



Step 3: Scale down allocation factors for each relevant asset class by the proportionate
cost of excess capacity calculated under Step 2. That is, multiply allocation factors by 1
minus the proportionate difference in unit costs arising from NBN-induced excess
capacity.

As noted in the further draft decision, the intended effect of these adjustments is that unit costs
for each asset class do not rise as a result of under-utilisation caused by NBN migration.

10.4.6.2 Telstra’s submission on implementation
In its response to the further draft decision, Telstra submitted that it disagreed with the ACCC’s
implementation of its cost allocation adjustments. Telstra submitted that it had two main
concerns in relation to the ACCC’s methodology:
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First, Telstra submitted that the ACCC had used the wrong ‘counterfactual’. Telstra
submitted that the issue identified by the ACCC is that there will be a loss of economies
of scale caused by Telstra entering into the DAs, while the cost allocation adjustments
seek to remove the effect of lost economies of scale due to the NBN rollout. Telstra
submitted that there would be a loss of economies of scale associated with the NBN
rollout regardless of Telstra’s cooperation, and that it would be inappropriate for Telstra
to bear the entirety of the costs given that Telstra is no more responsible for the NBN
than other users of the fixed line network. Telstra submitted that it would be more
appropriate to base the adjustment on a ‘no deal’ scenario in which it is assumed that
the NBN continues to be rolled out but without Telstra’s cooperation. Under this
scenario, Telstra would compete with the NBN. Telstra submitted modelling with
forecasts of expenditure and demand under such a scenario.

The cost allocation adjustment applied to all other asset classes, and the proportion of local switching costs
relating to assets whose costs are traffic-driven.
Analysys Mason, Assessment and verification of inputs into Telstra’s Cost Allocation Framework, June
2015, p. 17.
Telstra, Response to ACCC further draft decision, July 2015, pp. 28-29.
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Second, Telstra submitted that the ACCC’s cost allocation adjustments appear to have
the objective of ensuring that access prices reflect the unit cost of providing services in
619
a hypothetical ‘without NBN’ world, rather than real world unit cost. Telstra submitted
that the ACCC’s estimation of ‘without-NBN’ unit costs is based on inconsistent
620
assumptions. Telstra submitted that the ACCC uses a hypothetical view of ‘without
NBN’ demand, while it takes the RAB as it is today (that is, the real world RAB).
Further, Telstra submitted that the ACCC has not accounted for the fact that, while
demand may have been higher without the NBN, Telstra’s costs would also have been
higher (both forecast and historic). Telstra submitted that a ‘no deal’ scenario would
involve Telstra facing higher capital costs and higher operating expenditure.

The ACCC provides its response to Telstra’s submission below.

ACCC response to Telstra’s submission
The ACCC notes that the premise of Telstra’s conclusion that the ACCC has employed the
wrong ‘counterfactual’ is incorrect. The ACCC’s further draft decision was not made on the
basis that a loss of economies of scale is being caused by Telstra having entered into the DAs.
The ACCC clearly stated that NBN migration—which is occurring under the Telstra-NBN
621
arrangements —is causing the loss of economies of scale. The further draft decision stated
622
the following:
The ACCC’s draft decision is that users of the fixed line network should not bear the costs associated
with the loss of economies of scale that will occur as a result of NBN migration.

Further, throughout chapter 4 of the further draft decision, the ACCC referred to the issue as
‘NBN-induced loss of economies of scale’. It is clear from Telstra’s submission to the further
draft decision that Telstra has understood this aspect of the further draft decision as intended
by the ACCC. In the first paragraph of the section of Telstra’s submission dealing with NBN
impacts, Telstra stated the following:
The ACCC states in the Further Draft Decision that costs associated with NBN-induced loss of scale
economies should not be reflected in regulated revenues. The ACCC considers that these costs are
caused by the migration of services to the NBN and not by users of the fixed line services.

Telstra also refers to the issue as ‘NBN-induced loss of economies of scale’ throughout its
submission.
Therefore there can be no doubt as to the ACCC’s draft decision on the cause of NBN-related
loss of economies of scale, or Telstra’s interpretation of it. In light of this, it is clear that the
costs the ACCC seeks to remove from regulated revenues correspond to the issue the ACCC
has identified. That is, there will be a loss of economies of scale caused by NBN migration, with
adjustments to cost allocation intended to remove the costs associated with this loss of
economies of scale from regulated revenues. There is no disconnect between the issue
623
identified and the method proposed to address it, as submitted by Telstra.
As discussed in the sections above, it is not appropriate for users of the fixed line network to
bear costs they do not cause, which are associated with assets they will not use, and in respect
of which Telstra has been provided with an avenue of recovery. Therefore, the ACCC confirms
its intention that adjustments to allocation factors to prevent the costs attributed to NBNinduced under-utilisation, as calculated using the methodology described above, from being
619
620
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Telstra, Response to ACCC further draft decision, July 2015, p. 29.
ibid., pp. 29-30.
ACCC, Further draft decision, June 2015, p. 72.
ibid., p. 71.
Telstra, Response to ACCC further draft decision, July 2015, p. 29.
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allocated to fixed line services. This means that, when estimating the proportionate unit costs
associated with NBN-induced under-utilisation, estimated unit costs over the regulatory period
should be compared to estimates of unit costs that would result if this under-utilisation did not
occur—that is, estimates of unit costs that would arise in the absence of the NBN.

Estimation of unit costs without NBN-induced under-utilisation
The ACCC notes that Telstra’s interpretation of the cost allocation adjustments as having the
objective of ensuring that access prices reflect unit costs in a ‘without NBN’ world is not correct.
The ACCC stated in the further draft decision that the intention of the cost allocation
adjustments is to ensure that the increased unit costs associated with NBN-induced asset
624
under-utilisation should not be allocated to fixed line services. As noted above, these
adjustments have been maintained in order to give effect to the ACCC’s final decision that
users of the fixed line network should not bear the costs associated with NBN-induced loss of
economies of scale. Therefore, it is not intended that access prices reflect the unit cost of
providing services in a ‘without NBN’ world; rather, it is intended that access prices should not
reflect unit cost in excess of what would be expected if NBN-induced under-utilisation did not
occur.
The ACCC’s response to Telstra’s submissions on the assumptions behind the ACCC’s
estimation of unit costs without NBN-induced under-utilisation is set out below.
Capital expenditure for the regulatory period
As noted above, Telstra submitted to the further draft decision that the level of capital
expenditure assumed by the ACCC in estimating unit costs without NBN-induced underutilisation would underestimate capital expenditure in the absence of the NBN. This is because
current levels of capital expenditure (on which the further draft decision assumptions were
based) are lower than in earlier years, reflecting the fact of the NBN.
The ACCC accepts that the forecasts of capital expenditure used for the further draft decision
to estimate unit costs that would result without NBN-induced under-utilisation may
underestimate capital expenditure that would be expected to occur in the absence of the NBN.
This is because, as Telstra submitted, current levels of capital expenditure (on which the
forecasts are based) are lower than in pre-NBN years, which reflects the fact of the NBN in
625
Telstra’s current expenditure levels. The ACCC agrees, and has revised the estimates of
capital expenditure that would occur in the absence of the NBN accordingly.
For the final decision, the ACCC has used Telstra’s forecast model to estimate the level of
capital expenditure relevant to the FLSM asset classes immediately before Telstra began to
factor the NBN into its investment planning for the fixed line network. The ACCC has used
Telstra’s actual capital expenditure for 2011-12 to 2014-15, combined with forecasts accepted
by the ACCC for 2015-16 to 2018-19, to determine an overall trend of capital expenditure for
these years. The ACCC has used this trend to ‘backcast’ capital expenditure to the financial
year in which the previous government’s NBN policy was announced—that is, 2008-09. This
produces an estimated pre-NBN level of capital expenditure of [cic]
[cic]. This level
of capital expenditure is assumed to remain constant over the forecast period for the purposes
of estimating unit costs in the absence of NBN-induced under-utilisation.
Figure below demonstrates this ‘backcast’ method. The solid line shows Telstra’s actual capital
expenditure for the FLSM asset classes between 2011-12 and 2014-15, and the forecasts
accepted by the ACCC between 2015-16 and 2018-19. The dotted line represents the trend of
capital expenditure over these years. The levels of ‘backcast’ capital expenditure for 2008-09 to
2010-11 are the levels that lie on this trend line. As noted, the ACCC has used the ‘backcast’
624
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ACCC, Further draft decision, June 2015, p. 73.
Telstra, Response to ACCC further draft decision, July 2015, p. 30.
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level from 2008-09 for the purposes of estimating unit costs without NBN-induced underutilisation. The ACCC has used the ‘backcast’ level for 2008-09 as an estimate of Telstra’s
immediate pre-NBN level of capital expenditure relevant to the FLSM asset classes, and has
held this level constant over the regulatory period to estimate unit costs in the absence of NBNinduced under-utilisation.
Figure 10.1: ‘Backcast’ capital expenditure
[c-i-c start]

[c-i-c end]
The ACCC considers that this method produces a reasonable estimate of Telstra’s pre-NBN
level of capital expenditure relevant to the FLSM asset classes. As noted, the level of capital
expenditure estimated for 2008-09 using the ‘backcast’ method is [cic]
[cic]. Over
the 4-year forecast period and 2014-15 this gives a total of [cic]
[cic], which is [cic]
[cic] than the total capital expenditure used to estimate unit costs without
NBN-induced under-utilisation for the further draft decision. This method has the advantage of
making use of the bottom-up forecasting methodology Telstra has employed for the FLSM
asset classes for 2015-16 to 2018-19, as well as Telstra’s actual levels of capital expenditure
for 2011-12 to 2014-15, over which the impact of the NBN can be inferred. Given the
unresponsiveness of Telstra’s capital expenditure forecasts to non-NBN changes in demand
over the forecast period, the ACCC considers that it is reasonable to assume that the
downward trajectory of capital expenditure over this eight year period is attributable to the NBN.
Using this trend to ‘backcast’ allows for a reversal of the impacts of the NBN on actual and
forecast capital expenditure, and therefore provides a reasonable estimate of the level of capital
expenditure at the point in time where the NBN became a reality—that is, to 2008-09—which
can then be used over the forecast period.
In Telstra’s modelling of its ‘no deal’ (or ‘compete’) scenario, it assumed that annual capital
expenditure over the forecast period would be [cic]
[cic] on average. Telstra
determined this on the basis of the internal Telstra modelling of ‘cooperate’ and ‘compete’ NBN
scenarios used to assess deal valuations during the negotiation of the DAs—referred to by
626
Telstra as the ‘NBN value analysis’. Telstra calculated the proportion of NBN value analysis
626

Telstra, Response to ACCC further draft decision, July 2015, p. 55.
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capital expenditure in the compete scenario that is relevant to FLSM asset classes by taking
the ratio of FLSM and Telstra Group capital expenditure in 2009-10—calculated as [cic]
[cic]—and applying this to the NBN value analysis compete scenario capital expenditure
forecasts in each year. As explained above, a compete scenario is not appropriate for the
purposes of an adjustment to allocation factors with the intention of removing costs associated
with a loss of economies of scale that is due to NBN migration. However, for the purposes of
comparison it is possible to adjust Telstra’s modelling to estimate forecasts of FLSM capital
expenditure under Telstra’s ‘baseline’ or ‘without NBN’ scenario. This is done by removing
(from NBN value analysis ‘compete’ scenario capital expenditure) the forecast FLSM savings
and additional spending that are specific to the compete scenario.
However, the ACCC considers that it is not appropriate to base its cost allocation adjustments
on the information and modelling submitted by Telstra. This is because, firstly, the NBN value
analysis capital expenditure forecasts are hardcoded, and no supporting material has been
provided to explain the assumptions and methods used to derive them. Secondly, the FLSM-toTelstra Group capital expenditure ratio is based on 2009-10 figures for FLSM capital
expenditure. Telstra did not explain the source of the FLSM-related capital expenditure for this
year, however it broadly aligns with the amount rolled into the RAB in the FLSM.
The use of 2009-10 FLSM capital expenditure to determine this ratio would not be appropriate
as it is based on an out-dated method of mapping Telstra Group capital expenditure to the
FLSM asset classes. For this inquiry, Telstra has derived its capital expenditure forecasts
based on a revised, bottom-up methodology which ensures the inclusion of only relevant
expenditure and which is consistent with Telstra’s internal business systems and forecasting
627
processes. As such, if the ACCC were to follow Telstra’s methodology, it would be more
appropriate and consistent with the other information used to determine prices to use the actual
levels of capital expenditure for 2011-12 to 2014-15 (that are used to derive the forecasts) as a
628
proportion of Telstra Group capital expenditure for these years. Calculating the FLSM-toTelstra Group capital expenditure ratio for 2011-12 to 2014-15 using these actuals results in a
roughly constant ratio of between [cic]
[cic]. Taking the average ([cic]
[cic]) and applying this in Telstra’s modelling (and removing incremental compete scenario
FLSM savings and additional spending to arrive at a ‘without NBN’ forecast) results in a lower
level of capital expenditure for all years of the FLSM compared to the levels used by the ACCC.
However, the issue of the lack of transparency into Telstra’s NBN value analysis capital
expenditure forecasts remains. In any case, the ACCC considers that its ‘backcast’
methodology provides the most reasonable estimate of a pre-NBN level of capital expenditure
relevant to the FLSM asset classes which makes the greatest possible use of Telstra’s bottomup forecasting methodology, thereby maintaining consistency with the mapping process used to
determine capital expenditure forecasts in the FLSM. Further, compared to the level of capital
expenditure determined when using Telstra’s modelling to estimate a ‘without NBN’ level, as
discussed above, it is a conservative assumption.
Value of the opening RAB as at 2014-15
Telstra also submitted that the ACCC has incorrectly used the ‘real world’ value of the RAB as
at the start of the regulatory period in estimating unit costs that would occur without NBNinduced under-utilisation. Telstra submitted that the NBN policy was implemented in 2007 and
then redesigned in 2009. From this point Telstra’s capital expenditure decisions have been
impacted by the knowledge that the NBN would be rolled out—therefore, ‘the real world’ RAB
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Telstra, FAD Inquiry – Confidential response to information request under the BBM RKR, November 2013,
p. 3-4.
That the NBN is a factor in these actual levels of capital expenditure is not an impediment to their use since
the denominator in the ratio—Telstra Group capex—is similarly influenced by the NBN. In any case, as
noted, the ratio calculated is roughly constant (and in fact increasing slightly) over the relevant years.
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reflects the fact that Telstra has reduced capital expenditure below what otherwise would have
629
been required had the NBN not been rolled out.
For the reasons outlined above, the ACCC considers that a reasonable estimate of Telstra’s
capital expenditure as at 2009, which makes use of Telstra’s bottom-up forecasting
methodology and reverses NBN impacts, is [cic]
[cic]. However, the level of capital
expenditure used in the FLSM for the 2011 FADs for 2009-10 is [cic]
[cic], falling to
[cic]
[cic] by 2013-14. The opening RAB as at 2014-15 is based on these levels. The
ACCC has taken a conservative approach and maintained this opening RAB value at the start
of the regulatory period to estimate unit costs that would arise without NBN-induced underutilisation.
The ACCC considers that Telstra’s modelling of past levels of capital expenditure in the FLSM
for a ‘compete’ scenario supports the conservatism of maintaining the current levels in the
FLSM for the purposes of the ACCC’s cost allocation adjustments. As discussed above,
adjustments to this modelling to reflect a ‘without NBN’ scenario, and attributing NBN value
analysis capital expenditure forecasts to FLSM assets in a way that is more consistent with
Telstra’s RKR forecasting methodology, results in a lower level of capital expenditure for all
years of the FLSM except 2010-11. Consequently, the value of the opening RAB in 2014-15 for
this scenario would be significantly lower than that used by the ACCC—that is, using unaltered
levels of capital expenditure in the FLSM between 2009-10 and 2013-14.
Operating expenditure for the regulatory period
To estimate unit costs without NBN-induced under-utilisation for the further draft decision, the
ACCC held Telstra’s forecast model base year (that is, actual 2013-14) operating costs
constant throughout the forecast period. The ACCC noted that this was a conservative
approach as it ignores any efficiency gains achieved over the forecast period, as well as any
reduction in operating costs that may result from the forecast fall in demand for fixed line
630
services that is unrelated to NBN migration. Telstra submitted that the basis of this
631
assumption was not clear.
The ACCC has reviewed this assumption and considers that a more appropriate estimate of
Telstra’s operating expenditure in the absence of the NBN is produced by removing the direct
impacts of the NBN rollout from Telstra’s forecast model. The forecast model identifies how the
NBN rollout directly impacts forecast operating expenditure. For example: it impacts SIOs which
then impacts total CSD and Networks operating expenditure; it impacts capital expenditure
forecasts which then impacts ‘propex’; and it causes a fall in power consumption as a result of
the decommissioning of DSLAMs. The ACCC considers that the removal of the NBN rollout
from the forecast model, including setting annual DSLAM removal to zero, increases Telstra’s
operating expenditure forecasts by the costs it would not avoid in the absence of the NBN and
therefore provides a reasonable estimate of forecast operating expenditure incurred in the
absence of the NBN.
In addition, given that the ‘backcast’ methodology applied to estimate a level of pre-NBN capital
expenditure does not allow for the automatic estimation of propex in Telstra’s forecast model,
the ACCC has estimated a ‘without NBN’ level of propex. To do this, the ACCC has (using
Telstra’s forecast model) calculated Telstra’s historical (that is, 2011-12 to 2014-15) propexcapex ratios and applied them to the nominal ‘backcast’ levels of capital expenditure for these
years. Telstra’s forecast model then generates forecasts of propex, for a given year, based on
the average propex-capex ratio for the preceding 4 years and the level of forecast capital
expenditure for that year.
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Telstra, Response to ACCC further draft decision, July 2015, p. 30.
ACCC, Further draft decision, June 2015, p. 76.
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Total assumed operating expenditures over the forecast period under this approach are higher
than that assumed in the further draft decision by 3.7 per cent. The ACCC maintains the view
that this is a conservative approach. This is because, as discussed in chapter 4, Telstra’s
forecast model does not estimate or adjust for the trade-off between capital and operating
expenditure. In the absence of the NBN, capital expenditure would necessarily be higher than
what is forecast in the regulatory period, and as a result, operating expenditure would be
expected to be lower. However, since Telstra’s forecasts of operating expenditure do not
respond to changes in forecast capital expenditure, the forecast operating costs remain
indirectly influenced by considerations of the NBN rollout. That is, despite the direct impacts of
the NBN rollout being removed from the model, operating expenditure forecasts would exceed
‘truer’ estimates of operating costs in the absence of the NBN by the undetermined amount of
the capital and operating expenditure trade-off.

10.4.6.3 Response to submissions on the ACCC’s implementation of the October
2014 position statement
As noted in section 10.3, Optus submitted in response to the further draft decision that it
supports the implementation of the October 2014 position statement, and that the
implementation of this position should not surprise any interested party.
Telstra submitted in response that the ACCC did not foreshadow any adjustment to allocation
factors to account for the effect of NBN-induced loss of economies of scale. Telstra submitted
that the October 2014 position statement dealt with the treatment of the three groups of assets
that are potentially affected by NBN migration. Telstra submitted the first indication that the
ACCC may adjust for the effects of loss of economies of scale came in the March draft
632
decision, however there was no indication of what adjustment it intended to make.
Telstra submitted that the further draft decision takes a different approach to that taken in the
position statement—the position statement focuses on assets affected by NBN migration,
whereas the further draft decision seeks to adjust the total costs that may be recovered
(Telstra’s emphasis) by adjusting allocation factors. This contrasts to the position statement,
633
which in Telstra’s view flagged that adjustments would be made only to the RAB.
The ACCC notes that it did not indicate an intention to adjust allocation factors to account for
under-utilisation in the October 2014 position statement. Nor did the ACCC indicate that it
would only make adjustments to the RAB. The ACCC did not rule out the use of allocation
factors to account for under-utilisation in the October 2014 position statement, nor did the
ACCC indicate that it intended to do so. The ACCC released the position statement to indicate
that it intended to adopt a regulatory values approach to accounting for the Telstra-NBN
arrangements. The position statement also indicated how it intended to implement such an
634
approach.
The ACCC discussed the treatment of ‘assets’ in accounting for the Telstra-NBN arrangements;
however this is not indicative of adjustments only to the RAB. This is evident from the ACCC’s
stated intention to account for NBN Co’s leasing of Telstra’s assets by making adjustments to
cost allocation factors—and therefore total costs—within the context of the regulatory values
approach. The ACCC stated the following:
The ACCC’s position on leased assets is that, to the extent that NBN Co uses assets that are also
used to provide declared services, this should be accounted for in the cost allocation framework of the
FLSM…
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This approach, like that described above in relation to sold assets, constitutes a regulatory values
treatment of leased assets, as the allocation of asset costs to declared services in the FLSM is based
635
on the values assigned to those assets in the RAB.

While the ACCC discussed ‘assets’ affected by the arrangements, the method by which the
ACCC intended to account for these effects explicitly included both RAB adjustments (for sold
636
assets) and cost allocation adjustments (for leased assets). Indeed, the further draft decision
maintained this terminology by referring to NBN-induced asset under-utilisation—and its impact
on total costs—in the section discussing the ACCC’s cost allocation adjustments. For example,
the ACCC noted that certain assets will become progressively under-utilised as NBN migration
continues, and that if the costs associated with such under-utilisation are reflected in regulated
637
revenues then the unit costs of services supplied using these assets will rise.
Therefore, the position statement did not propose that adjustments only be made to the RAB, or
that adjustments would not be made to cost allocation factors as part of the ACCC’s regulatory
values approach for accounting for the impacts of the NBN. In Telstra’s response to the draft
638
decision it acknowledged and supported the ACCC’s approach to leased assets. Given
Telstra’s acknowledgement of and support for the ACCC’s approach to leased assets, it is
evident that the position statement was not understood by Telstra as only proposing
adjustments to the RAB.
Further, in the ACCC’s discussion of assets affected by NBN migration in the position
statement, it noted that some assets would be decommissioned and some assets would be
utilised to a lesser extent. The ACCC’s position on accounting for this was that assets
decommissioned, and an appropriate share of assets utilised to a lesser extent, should be
639
removed from the regulated cost base. This is not indicative of adjustments exclusively to the
RAB, particularly when read in conjunction with the ACCC’s proposal to treat assets sold to
NBN Co as disposals and remove them from the RAB.
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11

Cost allocation
Key Points

11.1



The ACCC’s final decision is to implement a fully allocated cost framework for
determining the prices of fixed line services. The ACCC has utilised the detailed cost
allocation framework (CAF) and allocation factors developed by Telstra as the starting
point for allocating Telstra’s costs to declared fixed line services. The costs allocated to
declared services form the basis for setting prices of the declared services.



The CAF results in the cost impacts of declining demand for fixed line services being
shared proportionally across all users of the network. However, as discussed in chapter
10, the ACCC has adjusted cost allocation factors in order to prevent costs attributed to
loss of economies of scale caused by NBN-induced declining demand from being
allocated to fixed line services. This is necessary because Telstra has been provided
with an opportunity to be compensated for these costs under the DAs, and is receiving
replacement revenues which provide an avenue for their recovery. This is not the case
for other sources of declining demand such as fixed-to-mobile substitution.



In addition to the NBN adjustment to cost allocation factors, the ACCC has
implemented a number of specific adjustments to certain allocation factors in the final
decision. These adjustments largely reflect the assessment and recommendations
provided by Analysys Mason in its report for the ACCC and are made before the
adjustments to remove the loss of economies of scale effect of migration of services to
the NBN.



The Analysys Mason assessment included a review of inputs into the Telstra model to
verify that the proposed CAF and factors were based on accurate information, had
been developed using reasonable methods and assumptions, and appropriately
reflected forecast relative use by relevant services.



In making its final decision on the allocation factors to be used in setting primary price
terms the ACCC has considered the Analysys Mason analysis as well as comments
provided by access seekers and Telstra in response to that analysis and the ACCC’s
proposed adjustments as detailed in the further draft decision.

Introduction
Telstra’s fixed line network is used to provide both declared and non-declared services. Cost
allocation factors are used in the FLSM to allocate a share of each asset class’s total revenue
requirement to individual declared services to estimate the costs of providing these services.
Prices for declared services are then calculated based on costs allocated to these services.
The majority of cost allocation factors for the 2011 FADs were based on a model previously
640
developed by Analysys Mason (the Analysys model). The ACCC modified the Analysys
model’s allocation factors to reflect that the model assumed an optimised network and did not
include all asset classes making up the FLSM to determine the allocation framework for the
2011 FADs. This framework was a ‘partially allocated’ approach in that it considered changes in
demand for only declared services and did not take into account demand for other services that
640

The Analysys model was a Total Service Long Run Incremental Cost, plus indirect costs (TSLRIC+) model,
developed in 2007-08 before the building block model was adopted by the ACCC.
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use fixed line assets. The 2011 framework thus accounted for the relative use of the fixed line
network as between the declared services but not relative to other uses of the network.
Telstra proposed that a fully allocated cost framework for setting prices should be adopted in
the FADs for the next regulatory period. A fully allocated approach considers all uses of the
network when allocating the costs of the fixed line assets. In the CAF proposed by Telstra,
costs are explicitly allocated to non-declared services as well as declared services that use the
641
fixed line network, taking into account relative usage of the network by all services.
Following the release of the draft decision, the ACCC engaged Analysys Mason to undertake a
642
further assessment of Telstra’s proposed cost allocation framework (CAF). This chapter sets
out the ACCC’s final decision on key aspects of the CAF used to determine primary price terms
for the declared fixed line services as proposed in the ACCC’s further draft decision. It focuses
on Analysys Mason’s findings and recommendations and the ACCC’s position on the inputs,
assumptions and methodologies used in Telstra’s proposed model to reflect usage by various
services (the ACCC’s adjustments to cost allocation factors to account for the loss of
economies of scale caused by migration of services to the NBN are discussed in chapter 4).

11.2

Draft decision
The ACCC’s March draft decision on cost allocation and declining demand is summarised in
section 10.4 of the June further draft decision.
In its further draft decision the ACCC reiterated its position from the draft decision that a fully
allocated approach was an appropriate approach for allocating the costs of Telstra’s fixed line
network. It maintained its view that a fully allocated approach was compatible with the building
block methodology; was likely to result in prices that reflect the relative cost of supplying
declared fixed line services; and formed an appropriate basis for accounting for NBN related
impacts.
Prior to reaching its further draft decision the ACCC engaged Analysys Mason to undertake the
further assessment and verification of Telstra’s CAF and to advise on assumptions and
methodologies used in the calculation of cost allocation factors. Analysys Mason provided a
643
final report on its findings and recommendations on 16 June 2015.
The Analysys Mason report proposed some broad principles for assessing Telstra’s proposed
CAF in the context of the roll-out of the NBN as well as several specific recommendations with
respect to cost allocation factors for individual asset classes. These are outlined below.

Analysys Mason’s principles for assessment
Analysys Mason’s framework for assessing Telstra’s proposed CAF with the rollout of the NBN
took into account the ACCC’s fixed principles and the long-term interests of end-users (LTIE)
644
objective of Part XIC of the CCA, as well as Ofcom’s cost allocation principles. Accordingly,
Analysys Mason proposed that:
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Scalable assets that progressively become redundant as the NBN is rolled out should
be removed from the RAB through the asset disposal mechanism.



Efficiently incurred costs and assets that are not made progressively redundant as the
NBN is rolled out but that become progressively underutilised even for an efficient
operator should remain in the RAB, but the CAF should allocate the overcapacity
645
appropriately.

For the second of these, it was proposed that the efficiently incurred costs be included in the
CAF and allocated across appropriate services in line with the principles of cost causation,
distribution of benefits, cost minimisation, effective competition and practicality.
In the case of overcapacity caused by the NBN, Analysys Mason considered that the party (or
service) could be ‘Telstra Corporate’ or ‘NBN-Telstra agreement’ cost centre rather than to
Telstra fixed line services, on the basis that the fixed line services cannot use the overcapacity.

Analysys Mason’s recommendations on specific asset classes.
Analysys Mason also provided an assessment for each of the 22 asset classes. Analysys
Mason’s specific recommendations on each asset class related to the verification of inputs into
Telstra’s proposed CAF and assumptions and methodologies used to determine forecast usage
by the various services that use Telstra’s fixed line assets.
For 10 of the 22 FLSM asset classes, Analysys Mason found that the inputs into the calculation
of cost allocation factors could be verified as being reasonable. For the remaining 12 asset
classes, Analysys Mason recommended the following adjustments:

645
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CA01: Ducts and pipes – It was proposed that fixed line duct usage should be reduced
by [c-i-c starts]
[c-i-c ends] for every 1m of duct usage by NBN Co in FTTP/dp,
FTTN or HFC to reflect the relatively larger duct usage requirement for the fixed line
network compared to the NBN. Telstra had only made allowance for a reduction in CAN
duct and pipe usage with the rollout of the NBN in relation to FTTN and on a 1 for 1
distance basis. FTTP/dp and HFC duct use was also treated as additive, rather than
substitutive to CAN usage.



CA08: Network land and CA09: Network buildings/support – Analysys Mason noted
that Telstra applies a land value modification to asset classes CO07, CO08 and CO09
to reflect the higher value of exchange space in urban areas than in outlying areas and
646
recommended that these should also be applied to asset classes CA08 and CA09.



CO01: Switching equipment (local) – Reflecting that the port component of local
switching assets is scalable while the remaining traffic-driven component is not
scalable Analysys Mason proposed that the port-related costs be removed entirely from
this asset class via the asset disposal mechanism and that the remaining traffic
component of costs be allocated on the basis of SIOs and the costs of overcapacity be
progressively allocated to the NBN in proportion to SIO migration or across all services
as an EPMU. It also proposed recalculating the allocation between the port and traffic
components by ignoring an item of negative $4.9 million for ‘Local Switch – Credit’)
which it could not attribute to either port or traffic driven components.



CO02: Switching equipment (trunk) and CO03: Switching equipment (other) - As the
legacy switching equipment can be reused by subscribers who have been migrated to
the NBN access network with the use of trunk gateways, Analysys Mason

Analysys Mason, op.cit., pp.13-14.
ibid, pp. 42-44.
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recommended allocation of a portion of these costs to the NBN or maintaining the use
of Minutes of Use (MOU) as the basis for the allocation and modifying the forecast
647
used to keep the volume of PSTN traffic broadly constant (e.g. pre NBN forecast).


CO04: Inter-exchange cables – Analysys Mason recommended that the platform
allocation should be updated using March 2015 NDSD platform allocation data. This
would enable the extrapolation from a one-year period rather than a six-month period.



CO05: Transmission equipment – Analysys Mason recommended rebasing the
transmission technology distribution in order to keep the ‘other’ transmission platform
category constant, whilst the remaining categories be allowed to vary as per the current
approach.



CO07: Other communications plant and equipment/ CO08: Network land/ CO09:
Network buildings/support – Analysys Mason recommended reviewing the rack usage
forecasts when the CAF is updated to ensure that it takes account of the latest
available information. It also suggested keeping the TEBA rack forecast static at
2013/14 levels.



CO12: Data equipment – Analysys Mason recommended allocating subscriber and
throughput driven components separately. It was argued this would be more in line with
principles of cost causation. It also proposed making a distinction between scalable and
non-scalable equipment for the purposes of modelling the impact of migration to the
NBN.

Summary of ACCC further draft decision
Taking into account stakeholder submissions and the Analysys Mason recommendations the
ACCC’s further draft decision on costs allocations was:

11.3



Subject to a number of specific changes recommended by Analysys Mason, the ACCC
would accept Telstra’s proposed CAF as the starting point for allocating costs to
declared services over the next regulatory period.



To make adjustments to cost allocation factors to account for the loss of economies of
scale caused by the migration of customers to the NBN for the 17 affected asset
classes. These adjustments scaled down allocation factors for each asset class by the
proportionate cost of NBN induced excess capacity to ensure that higher costs
associated with the migration to the NBN are not borne by remaining users of fixed line
services. This is described further in chapter 10.



To make a series of proposed additional modifications to allocations factors for specific
asset classes to improve the integrity of these allocations. These covered 8 of the 12
asset classes for which Analysys Mason proposed changes. For the remainder no
changes were proposed.

Submissions to further draft decision
There were only a small number of comments in submissions in response to the ACCC’s cost
allocation approach proposed in the further draft decision. While Telstra submitted extensively
on the loss of economies of scale adjustments related to the NBN, its submission did not
comment on adjustments to specific cost allocation factors.

647
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iiNet indicated that it had not been able to undertake a detailed assessment of Analysys
Mason's findings on the costs allocations to verify whether they were correct. However, it stated
it was broadly satisfied that the recommendations as implemented by the ACCC in the June
Draft Decision were based on appropriate objectives (including consistency with the Fixed
648
Principles and promotion of the LTIE) and sound reasoning.
Optus was the only stakeholder providing comments on the adjustments to the specific asset
classes in the further draft decision. It was broadly supportive of the ACCC’s approach in the
649
further draft decision for cost allocation adjustment to ducts and pipes (CA01) , Network land
650
and buildings (CA08, CA09, CO08, CO09) and for Local switching asset classes (CO01) and
trunk switching asset class (CO02),
For Inter-exchange cables (CO04), Optus submitted that whilst it disagrees with the ACCC’s
approach not to make adjustments to this class in the further draft decision, given the likely
651
magnitude of the impact, the ACCC approach can be accepted on a pragmatic basis.
For the Transmission equipment (CO05) asset class, Optus notes that the further draft decision
did not address the concerns raised in Optus’ response to the draft decision about the use of an
SIO-based allocator and the possible use of a traffic-based allocator as an alternative. However
it noted that the decision not to alter Telstra’s approach may be a practical one given the long
652
timeframes of the inquiry.
For the Data equipment (CO12) asset class, Optus stated it disagreed with the ACCC’s
acceptance in the further draft decision that SIO-based NBN adjustments were adequate.
Optus submitted that the growth in NBN traffic is likely to be much greater than the growth in
NBN SIOs. Optus also notes that the advice of Analysys Mason is consistent with Optus’
response to the draft decision. However, Optus concluded that the further draft decision may be
a practical outcome given information available to the ACCC and the already long timeframe of
653
the inquiry.
Telstra wrote to the ACCC on 28 August 2015 to express concern at Analysys Mason’s (and
the ACCC’s) proposed adjustments to the allocations for the ducts and pipes asset class
(CA01). It was concerned that Analysys Mason’s proposed duct usage factor of [start c-ic]
[c-i-c end] used to reduce the amount of CAN duct for a given distance of NBN network
deployed was based on the incorrect assumption that Telstra’s duct is only used by the CAN;
that it was not correct to assume fibre usage of duct length will be on a 1 for 1 basis; and that
sufficient consideration was not taken that the NBN will be made up of range of access
technologies with different duct usage. Telstra proposed that it would be more reasonable for
the ACCC to assume that NBN and fixed line usage of the duct network was equivalent on a
654
per service basis.
Telstra also expressed concerns with the application of the economies of scale adjustment,
both for the ducts and pipes asset class and other asset classes more generally including trunk
and other switching equipment (CO02 and CO03). In relation to ducts and pipes, it proposed
that the reduction in duct usage by the CAN in FTTP/dp and HFC areas as proposed by
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Analysys Mason and the ACCC in its further draft decision should only occur if the proposed
655
adjustment for loss of economies of scale was not made.
Telstra stated it supported changes in the allocation factors for the asset classes network land
(CA08) and network buildings and support (CA09) to account for land value differences across
ULLS bands, recalculating the share of port and traffic shares for local switching equipment
656
(CO01) and for the ACCC not to adjust the allocator for inter-exchange cables (CO04). It was
silent on the adjustments the ACCC proposed to make to the other asset classes in the further
draft decision.

11.4

ACCC final decision
The ACCC’s final decision is to implement a fully allocated cost (FAC) framework for
determining the prices of fixed line services. The ACCC has used the detailed cost allocation
framework (CAF) and allocation factors developed by Telstra as the starting point for allocating
Telstra’s costs to declared fixed line services. This framework allows the impact of falling
demand for fixed services to be shared proportionally by all services using the PSTN. However,
as discussed in chapter 10, the ACCC has adjusted allocation factors to ensure that the costs
attributed to the loss of economies of scale caused by NBN migration are not allocated to users
of the fixed line network. This is because Telstra has been provided with an opportunity to be
compensated for these costs under the DAs, and is receiving replacement revenues which
provide an avenue for their recovery. This is not the case for other sources of declining demand
such as fixed-to-mobile substitution.
In addition, in its final implementation of the FAC framework the ACCC has made a number of
adjustments to Telstra’s proposed cost allocation factors to better reflect how costs are incurred
and shared with the declared fixed line services. These adjustments implement the changes to
allocations proposed in the further draft decision following the report by Analysys Mason.

Assessment of approach against section 152BCA matters
As noted in section 2.6, the prices calculated as a result of the ACCC’s adjustments to cost
allocation factors to reflect NBN-induced under-utilisation will allow Telstra to recover the
efficient costs of providing access to the declared services net of the costs attributed to NBNinduced loss of economies of scale. The ACCC’s assessment against the 152BCA matters in
this section relate to the adoption of Telstra’s CAF and the adjustments made by the ACCC as
a result of the report by Analysys Mason. That is, this assessment is made against the
allocation factors which are determined before adjustments to reflect NBN-induced underutilisation are applied.
The FAC approach facilitates the recovery of only the efficient costs of the supply of the
declared fixed line services. The ACCC considers that this will encourage the economically
657
efficient investment in the fixed line network. The ACCC also considers that this is also in
658
Telstra’s legitimate business interests.
Use of the FAC as adjusted by the ACCC to more accurately reflect relative use by declared
fixed line services means that prices for declared fixed line services are based on the prudent
and efficient costs of providing access. This will allow access seekers to obtain access to the
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declared fixed line services on reasonable price terms for the purpose of providing downstream
659
services and thereby promote competition in downstream markets.
Determining cost allocations and pricing of services through a transparently determined FAC
framework and cost-based pricing model (implemented using the FLSM) will provide regulatory
certainty for both the access provider and access seekers about the way in which the ACCC
will set prices for declared fixed line services over time. Such certainty encourages the
economically efficient investment in the infrastructure and will promote competition in the
660
markets for carriage services.
The cost allocations as adjusted by the ACCC are designed to ensure that the regulated fixed
line services contribute an appropriate share of Telstra’s costs in supplying the regulated fixed
line services in combination with other services. The resulting costs allocated to the regulated
fixed line services are expected to promote competition in the markets for carriage services and
encourage the economically efficient use of, and the economically efficient investment in, the
661
infrastructure.
The ACCC considers that adopting the costs allocations in the final decision is in the access
provider’s legitimate business interests as it means that access seekers will contribute fully to
the costs of the services that they use, thereby enabling Telstra to recover the cost of efficient
662
investments and the efficient costs of supplying the declared fixed line services.
The adjusted cost allocations will also better ensure that only the costs of providing the
declared fixed line services are included in the revenue requirement used to estimate prices.
This will help ensure access prices allow for the recovery of only the efficient costs of supplying
663
the declared fixed line services and promote competition in the supply of listed services.
The adjustments to cost allocation factors in the FLSM ensure that the costs associated with
providing other services over the PSTN are not included in the revenue requirement for
declared fixed line services, thereby ensuring the efficient supply of other eligible
664
communications services.

Use of fully allocated costs
The ACCC’s final decision is to adopt Telstra’s CAF as the basis from which costs are allocated
to the declared services. This maintains the ACCC’s position as detailed in section 10.4 of the
draft decision and section 5.4 of the further draft decision. The ACCC reiterates the reasoning
in these decisions that the use of a FAC framework provides a transparent method of
identifying and allocating costs to all services that utilise Telstra’s fixed network, helps to ensure
that services contribute to the costs of the fixed line service assets based on their relative use
of these assets, and enables fixed network assets leased by the NBN to be accounted for
explicitly.
In addition to the migration of fixed line customers to the NBN, the evolution of services offered
by mobile network operators and changes in consumer preferences have resulted in declining
demand for fixed line services due to substitution of mobile services. The declining demand for
fixed line services results in reduced utilisation of fixed line assets and network costs being
shared across a smaller number of users.
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Under the FAC framework, the cost impacts of declining demand are shared proportionally
across all users of the network. However, as discussed in chapter 10, the ACCC has adjusted
allocation factors to ensure that the costs attributed to the loss of economies of scale caused by
NBN migration are not allocated to users of the fixed line network. The cause of this decline in
demand is the migration of fixed line customers to the NBN, facilitated by the arrangements
between Telstra and NBN Co. Telstra has been provided with an opportunity to be
compensated for the costs associated with the resulting loss of economies of scale under the
DAs, and is receiving replacement revenues which provide an avenue for their recovery.
This is not the case for other sources of declining demand such as fixed-to-mobile substitution.
The ACCC considers that it is appropriate for all users of the network to bear the effects of
declining demand due to mobile substitution because they are due to changing conditions in the
retail markets in which both Telstra and access seekers operate. Unlike in the case of the cost
impacts of NBN-related declining demand, Telstra does not have another avenue to recover
these costs.

Adjustments to cost allocations
The ACCC has made adjustments to certain asset classes following the Analysys Mason
assessment of the methods and assumptions of Telstra’s proposed CAF and verification of
inputs to the model.
As noted in the further draft decision, in the case of the 10 asset classes for which Analysys
Mason did not recommend any specific changes, the ACCC has adopted Telstra’s proposed
cost allocation factors without modification as a starting point for allocating costs to declared
services.
In relation to the 12 asset classes where Analysys Mason made specific recommendations, the
ACCC’s final decision is to implement the adjustments to cost allocation factors for the asset
classes as proposed in the further draft decision with the exception of a change to the method
by with Analysys Mason’s recommendation for ducts and pipes is made. Details of the ACCC
approach with respect to each of these asset classes are detailed below. Responses are also
provided to specific issues with the cost allocations raised in submissions to the further draft
decision.

CA01: Ducts and pipes
The ACCC’s final decision is to implement the Analysys Mason recommendations as proposed
by the ACCC in its June 2015 further draft decision, but with modifications. Analysys Mason
made two recommendations in respect of the ducts and pipes cost allocation:


Telstra’s proposed in its forecast model that the NBN Co’s use of ducts and pipes in
FTTN areasis substitutive to fixed line use but that it is additive in FTTP/dp and HFC
areas. Analysys Mason considered that usage of ducts and pipes by NBN Co is
substitutive for fixed line use in FTTP/dp and HFC areas as well as in FTTN areas; and



Fixed line services are more intensive users of ducts and pipes than the NBN. For each
additional kilometre of use by NBN, fixed line use should be reduced by [c-i-c]
[c-ic] kilometres.

In the further draft decision, the ACCC agreed with Analysys Mason that NBN use is
665
However, the ACCC notes that NBN
substitutive for fixed line use in all areas of the MTM.
use of ducts and pipes in an area begins when the area is ready for service but that fixed line
use does not cease until services are migrated off Telstra’s network. During the period between
665
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ready for service and service migration, NBN use and fixed line use co-exist in the ducts and
pipes. Therefore there is a period during which NBN usage of ducts and pipes is additive to
fixed line use before becoming substitutive.
On the second point, the ACCC also agreed in the further draft decision with Analysys Mason
666
that fixed line usage of ducts and pipes is more intensive than is NBN’s usage. However,
667
following Telstra’s submission on this issue, the ACCC has reviewed the estimation of the
usage ratio to be applied when fixed line use of the ducts and pipes ceases. The Analysys
Mason calculation is based on the ratio of total duct usage to actual duct length. Following its
review the ACCC considers that the correct utilisation rate to apply when fixed line usage of
ducts and pipes ceases is [c-i-c]
[c-i-c] based on the ratio of Telstra’s fixed network duct
length to the fixed network route length and using data supplied by Telstra as part of Analysys
Mason’s assessment.
The ACCC’ final decision is to implement Analysys Mason’s recommendations for ducts and
pipes in a modified form as follows:


Step 1: as the NBN is rolled out, its ducts and pipes use will be accounted for in the
FAC based on the assumed rate of rollout for each NBN technology. Each technology’s
assumed rate of rollout is based on the ‘ready for service’ forecasts in NBN Co’s
August 2015 rollout plan and schedule.



Step 2: as services are activated on the NBN and disconnected from Telstra’s network,
fixed line use of ducts and pipes is subtracted within the forecast model. This
adjustment is done using the NBN activation numbers from NBN Co’s August 2015
rollout plan and schedule and using the ducts and pipes utilisation ratio calculated for
fixed line services ([c-i-c]
[c-i-c].).

The ACCC rejects Telstra’s argument that the duct adjustment for FTTP/dp and HFC should
only occur if the economies of scale adjustment is not made. Telstra’s argument appears to be
based on the assumption that the economies of scale adjustment is made first, but in fact it is
made after the other adjustments have been made, and only corrects for the loss of economies
of scale due to NBN migration that is subsequently calculated. This means that the magnitude
of the adjustment made to ducts and pipes to reflect NBN-induced under-utilisation will respond
commensurately with any separate adjustments that have the effect of changing unit costs of
ducts and pipes.

CA08: Network land and CA09: Network buildings and support
Land value modifications are made in the same way as Telstra had applied for the similar core
asset classes CO08 and CO09 (and also to CO07). This adjustment reflects the higher land
668
value that applies to exchange space in urban areas compared to other areas. This is
achieved by weighing the proportion of access seeker SIO usage by ULLS band by the
proportion of asset value (for combined land and building valuation) for each ULLS band as
669
done for rack usage by band for CO07, CO08 and CO9.

CO01: Local switching equipment
The ACCC has modified the FLSM so that the port-related (scalable) component of local
switching equipment is reduced as the NBN roll-out progresses via the asset disposal
666
667
668
669
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mechanism with the rate of disposal of these components determined by the rate of SIO
migration to the NBN. The traffic driven components of local switching equipment are
maintained in the RAB on the basis they are unscalable. However, the traffic driven costs are
made subject to the ACCC’s loss of economies of scale adjustment.
These modifications differ somewhat from the Analysys Mason recommendation that all port
costs be removed from the asset class up-front via the asset disposal mechanism and the
remaining traffic-driven component of costs be reduced in proportion to the number of SIOs cut
670
over to the NBN. The ACCC considers that the disposal of the port related components of
the local switching equipment should occur progressively in line with the NBN rollout. This
modification more accurately reflects the expected means by which costs for this asset class
are incurred and distributed.
In accordance with the Analysys Mason recommendation, the ACCC recalculated the allocation
by ignoring the amount of [start c-i-c]
[c-i-c end] for ‘Local Switch – Credit’)
which could not be attributed to either port or traffic driven components.

CO02: Switching equipment – trunk and CO03 Switching equipment – other
Given these assets will be used by NBN-based voice services, the ACCC agreed with Analysys
Mason’s proposal that a proportion of these costs be allocated to the NBN or alternatively, that
671
a pre-NBN forecast of traffic be used to unitise these costs. In the application of the loss of
economies of scale adjustment to these asset classes, the ACCC has effectively implemented
the first of Analysys Mason’s proposals, as this adjusts for the excess costs of the assets due to
reduced utilisation. It was therefore not necessary to alter Telstra’s traffic forecasts to pre-NBN
levels as well.
The ACCC rejects Telstra’s argument that no loss economies of scale adjustment should be
made to this asset class on the basis of its overall reasoning to apply the loss of economies of
scale adjustment as is discussed in chapter 10.

CO04: Inter-exchange cable
Analysys Mason proposed to update the platform allocation using March 2015 data, so as to
672
extrapolate from a one-year period rather than a six-month period.
Although inter-exchange
cables is a material asset class, the ACCC observes that only a small proportion is allocated to
fixed line services. The ACCC also ascertained that the inclusion of one additional data point to
determine platform allocations would not result in a material change to the proportion of costs
allocated to declared fixed line services and therefore did not consider it necessary to make the
adjustment proposed by Analysys Mason.

CO05: Transmission equipment
The ACCC has modified the cost allocations to keep the allocation percentage of ‘other’
transmission to platforms constant over the regulatory period. This is designed to prevent the
proportion of the ‘other’ transmission equipment category increasing over time as the
transmission technology mix changes given that there should not be a particularly strong
673
relationship between these variables as implied. This is achieved by re-allocating, the excess
share for the ‘other’ category to the SDH and xWDM transmission platforms in proportion to
their respective shares of the total over time.
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The ACCC has not made the adjustments to the costs allocations for transmission assets
suggested by Optus given that Analysys Mason did not express concerns with Telstra’s
methodology and that an adjustment is made to this asset class to account for the loss of
economies of scale due to the NBN.

CO07: Other communications plant and equipment, CO08: Network land and
CO09: Network buildings and support
The ACCC has modified the FLSM to maintain access seeker TEBA racks constant at base
year levels rather than decreasing during the course of the forecast period. This change makes
access seeker’s demand for racks consistent with Telstra’s constant demand for its own racks
674
during the period, and follows an Analysys Mason recommendation.

CO12: Data equipment
Analysys Mason proposed that the forecasts be modified to account for other measures of
volume in addition to the number of data SIOs and scalable and non-scalable equipment.
Telstra was unable to provide throughput data for Other DSL services and there was little
difference in throughput between Wholesale DSL and Retail DSL which meant that Analysys
675
Mason concluded an SIO-based cost allocation was not unreasonable. The ACCC agrees
with this recommendation and has not made a change to the SIO-based cost allocation for this
asset class.

674
675

ibid., p. 71.
ibid., pp.74-75.

170

12

Term of the final access determinations
Key Points


The ACCC’s final decision is that the FAD price terms (including wholesale ADSL) will
apply for the period from 1 November 2015 to 30 June 2019.



The ACCC’s final decision is also to remove its draft decision intention to include a
‘trigger and review’ mechanism at the mid-point of the FAD term.



In the Draft Decision, the mid-point trigger and review mechanism was considered
because the uncertainty of the NBN rollout and migration introduced the risk that
declared service prices may deviate from cost reflective levels.



The ACCC considers that the trigger and review mechanism is now unnecessary. This
is because the ACCC’s final decision to adjust declared service unit costs for the loss
of economies of scale has mitigated the effect of the NBN rollout uncertainty on the
cost reflectivity of declared service prices.


12.1

Introduction
Access determinations must have an expiry date which aligns with the expiry date of the
declaration for the relevant service unless there are circumstances that warrant a different
676
expiry date. The current declarations for the fixed line services expire on 31 July 2019, and
677
the current declaration for the wholesale ADSL service expires on 13 February 2017.
For the 2011 FADs, the ACCC determined a regulatory period of three years. While the
ACCC’s preference at the time was for a five year regulatory period, it had regard to industry
submissions that a regulatory period of no more than three years would be preferred. It also
recognised the difficulties of developing sufficiently reliable forecasts for a five year period.
In determining an expiry date for the wholesale ADSL FAD in 2013, the ACCC decided to align
the expiry of that FAD with the expiry of the 2011 FADs. The ACCC considered that aligning the
expiry of these FADs would: allow wholesale ADSL prices to be reviewed at the same time as
the prices for the other declared fixed line services; ensure consistency between the pricing
approach used in setting prices; and reduce the risk of the access provider over or underrecovering its costs of supplying those services.
The ACCC discussion paper and draft decision considered that in addition to the desirability of
an alignment between the expiry of these FADs, the term of these FADs should continue to
balance the need to provide longer term pricing stability and certainty to support industry
investment planning with flexibility to review prices and price structures when there are changes
678
to industry circumstances.
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12.2

ACCC draft decision
The ACCC’s draft decision was that the FAD price terms (including ADSL) will apply for a four
year period from 1 July 2015 to 30 June 2019. The ACCC also stated its intent to initiate a
‘trigger and review’ process at the mid-point of the FAD term. Under this process, the ACCC
may decide to review FAD prices if the rate of the NBN rollout differs by at least 20 per cent
679
from that expected at the time of making the FADs.
The ACCC’s reasons for its draft decision on the FAD term, and the design of the ‘trigger and
review’ process are provided below.

Length of the regulatory period
In the draft decision, the ACCC considered that a regulatory period of four years, and the
relative price stability that results, will promote the efficient use of, and investment in, the
infrastructure used to provide the declared fixed line services. A longer regulatory period of four
years would mean that annual changes to declared service prices as a result of changes to
realised inputs and volumes are effectively smoothed out. The smoothing of prices would result
680
in relative price stability between the current and subsequent regulatory periods.

Dealing with NBN rollout uncertainty
In the draft decision, the ACCC acknowledged stakeholders concerns that Telstra’s expenditure
and demand forecast largely depend on the forecast NBN rollout rate. Adopting a longer
regulatory period raised the risk that declared service prices may deviate from cost reflective
681
levels if the NBN rollout rate differed significantly from the forecast in the FAD decision.
The ACCC considered that the circumstances of its decision on the fixed line FAD price terms
for the next regulatory period are not typical. This was because Telstra’s forecast expenditures,
demand forecasts and (unit) revenue requirements were closely linked to expectations about
the NBN rollout—an exogenous variable which is outside Telstra’s control and highly
uncertain—but for which better information is likely to be available well before the end of the
four year regulatory period. The ACCC considered that it should have regard to such
information and, if appropriate, vary the FADs. This is because, if the NBN rollout deviates
significantly from what is assumed at the time of making the FADs, prices for the declared fixed
line services could significantly diverge from cost reflective levels and no longer encourage the
682
efficient use of and investment in infrastructure.
To deal with this uncertainty, in the draft decision the ACCC stated its intent to initiate a ‘trigger
and review’ process at the mid-point of the FAD term. Under this process, the ACCC would,
before the mid-point of the FAD term, review the most up-to-date information about the rollout
of the NBN, both realised and forecast. If this information indicated that the assumptions made
about the rollout at the time of making the FADs were significantly inaccurate, the ACCC would
make a decision on whether to commence a variation inquiry to review the FAD prices. In
deciding whether to commence an inquiry, the ACCC would have regard to this information and
its impact on expenditure and demand forecasts. The ACCC considered that any variation to
FAD prices arising from this process would be forward-looking, and that any changes to prices
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would only apply from the date on which the variation comes into force, which would be no
683
earlier than 1 July 2017.
The NBN rollout metric used as an input in determining Telstra’s expenditure and demand
forecasts is the cumulative number of premises passed by the NBN fixed line network in a
given year. As noted above, before the mid-point of the FAD term, it was proposed that the
ACCC would use the most up-to-date rollout information to determine whether a variation of
FAD prices may be triggered if either:


the actual cumulative number of premises passed by the mid-point of the FAD term, or



the forecast cumulative number of premises passed by the expiry of the FAD term

684

is at least 20 per cent above or below the level used as an input to determine FAD prices, the
ACCC would make a decision on whether to commence a variation inquiry to review the FAD
price having regard to this new information and its impact on expenditure and demand
forecasts.
Finally, the ACCC noted in the draft decision that it is able to initiate an inquiry to vary an
access determination at any time if it considers this is necessary. However, to improve
regulatory certainty, the ACCC stated how it intended to respond should the NBN rollout
deviate significantly from current expectations, and the metrics it intended to use to decide
685
whether to hold an inquiry to vary the FADs.

The ACCC’s draft and further draft decision: economies of scale
adjustment
In the draft decision, the ACCC noted that the loss of economies of scale and density caused
686
by the NBN migration is incremental to NBN and was considering its approach on this issue.
In the June 2015 further draft decision, the ACCC proposed to make adjustments to forecast
unit revenue requirements and declared prices for the loss of economies of scale caused by the
NBN migration. The effect of this proposal was that the rollout and the migration to NBN would
687
have a substantially reduced impact on declared service prices. Therefore, any unanticipated
changes to NBN’s actual or forecast rollout rate during the regulatory period will have a reduced
effect on the overall cost reflectivity of declared service prices.

683
684

685
686
687

ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
Draft Decision, pp. 158-159.
The threshold of 20 per cent was chosen as a result of scenario modelling by the ACCC. The
assumptions made about the speed of the NBN rollout, which are used to determine expenditure and
demand forecasts, were adjusted to determine the likely impact on the uniform price change. The
ACCC considers that a movement in the uniform price change, either upwards or downwards, would
be material if it exceeded 1 per cent. The ACCC estimates that the rate of the NBN rollout would need
to deviate by at least 20 per cent from what is currently expected for the impact on the uniform price
change to exceed 1 per cent.
ACCC (2015), Public inquiry into final access determinations for fixed line services – primary price
terms, Draft Decision, pp. 158-159.
ibid., p. xi.
ACCC, Public inquiry into final access determinations for fixed line services – primary price terms,
Further Draft Decision – Outstanding Issues, June 2015, pp. 61–85.
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12.3

Submissions to the draft decision
Telstra
Telstra submitted that the expiry dates for each of the replacement FADs should be 30 June
2019 and that the FAD should not contain a mid-term review. It submitted the absence of a midterm review offers all industry participants certainty and predictability which is important during
688
the early period of transition to the NBN.

Optus
Optus recommended that the ACCC adopt a short-term FAD for two years while it addresses
689
the substantial flaws in the current set of forecasts.

12.4

Final decision
The ACCC considers that the length of the regulatory period of close to four years promotes
price stability and efficiency. The ACCC’s final decision is that the FAD price terms (including
wholesale ADSL) will apply for almost a four year period from 1 November 2015 to 30 June
2019.
The ACCC has now reconsidered the need for a mid-point trigger and review process since, in
the final decision, the ACCC has retained the further draft decision proposal to adjust declared
service prices for the loss of economies of scale caused by the NBN migration.
The effect of this proposal is that the impact of an unanticipated change to the NBN rollout will
have a considerably reduced effect on the cost reflectivity of declared services during the
regulatory period. As a result, the ACCC considers that the trigger and review mechanism is no
longer necessary. Therefore, the ACCC’s final decision is that it removes its draft decision
intention to include a ‘trigger and review’ mechanism at the mid-point of the FAD term.

Assessment of approach against section 152BCA matters
The ACCC considers that the length of the regulatory period of close to four years promotes
regulatory certainty.
The ACCC considers that a regulatory period of close to four years, and the regulatory certainty
it provides, will promote competition in markets for listed services and will promote the
achievement of any-to-any connectivity in relation to carriage services that involve
690
communication between end-users. The ACCC considers that the regulatory certainty of the
close to four year regulatory period will remove obstacles to users gaining access to listed
691
services.

688
689
690

691

Telstra, Public inquiry into the final access determinations for fixed line services – primary prices,
Response to Draft Decision, Confidential Version, 1 May 2015, p. 31.
Optus, Submission in response to ACCC Draft Decision, Public inquiry into final access
determinations for fixed line services – primary price terms, Confidential Version, April 2015, p. 11.
Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(c)
– the objective of promoting competition in markets for listed services; Paragraph 152AB(2)(d) – the
objective of achieving any-to-any connectivity in relation to carriage services that involve
communication between end-users.
Paragraph 152AB(4) – In determining the extent to which a particular thing is likely to result in the
achievement of the objective referred to in paragraph (2)(c), regard must be had to the extent to
which the thing will remove obstacles to end-users of listed services gaining access to listed services.
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The ACCC considers that a regulatory period of close to four years, and the regulatory certainty
it provides, will promote economically efficient use of, and economically efficient investment in
the infrastructure by which listed services are supplied and any other infrastructure by which
692
listed services are, or are likely to become, capable of being supplied.
The ACCC considers that the regulatory certainty of a close to a four year regulatory period is
likely to result in the achievement of the objective in subsection 152AB(2)(e) (economically
693
efficient use of, and the economically efficient investment in, infrastructure). This is because
in the consideration of the term of the FADs, the ACCC had regard to the following matters:
(a) the technology that is in use, available or likely to become available and its influence on
the supply and charging for listed services
(b) the costs that would be involved in supplying and charging for the listed services are
reasonable or likely to become reasonable,
(c) the effects, or likely effects, that supply, and charging for, the listed services would
have on the operation or performance of telecommunications networks.
(d) the legitimate commercial interests of the supplier of the listed services, including the
ability of the supplier to exploit economies of scale and scope;
(e) the incentives for investment in infrastructure by which the listed services are supplied
and any other infrastructure by which the services are, or are likely to become, capable
694
of being supplied.
The ACCC is also of the view that considerations of regulatory certainty and consistency will be
695
important when setting the terms and conditions of the FADs.

692
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695

Paragraph 152BCA(1)(a) – whether the determination will promote the LTIE; Paragraph 152AB(2)(e)
– the objective of encouraging the economically efficient use of, and economically efficient investment
in: (i) the infrastructure by which listed services are supplied; (ii) any of infrastructure by which listed
services are, or are likely to become, capable of being supplied.
Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
Paragraph 152AB(6) – the extent to which a particular thing is likely to result in the objective referred
to in Paragraph 152AB(2)(e).
Paragraph 152BCA(3) – This subsection states the ACCC may take into account any other matters
that it thinks are relevant when making a FAD.

175

13

Revenue requirement and primary prices
Key Points

13.1



The ACCC’s final decision is for a uniform fall in the primary prices of the declared
fixed line services of 9.4 per cent from their current levels. This also applies to the
AGVC/VLAN service. The new regulated charges will apply to all declared services
on 1 November 2015, with prices then remaining constant for the remainder of the
regulatory period (until 30 June 2019).



The uniform price decrease is based on the change in the total revenue requirement
needed to recover the costs of the declared fixed line services over the period 1 July
2015 to 30 June 2019 compared to the revenue requirement that would be realised
with the current fixed services prices and forecast demand levels over the same
period.



In reaching its decision to apply a uniform price change, the ACCC has balanced the
benefits of stability in relative prices with the potential short-term efficiency losses
from prices diverging from their underlying costs in order to produce an outcome in
the LTIE.



The ACCC considers that its final decision on prices will not cause instability during
the transition to the NBN or impact the rate of service migration to the NBN. Rather,
the ACCC considers that its decision will promote efficiency and competition during
the transition and is in the LTIE.



The ACCC has decided not to adopt its August 2015 proposal for a larger price
reduction for the AGVC/VALN service and a lesser uniform change for the remaining
regulated charges.



The ACCC has not made any changes to the geographic price structures for ULLS,
Wholesale ADSL or FOAS and FTAS.



The ACCC has not taken account of costs incurred and revenue received by Telstra
in the 2014-15 financial year in determining the prices to apply from 1 November
2015. This provides Telstra with a substantial financial windfall compared to the
prices that would result from including this year’s revenue requirement in determining
the uniform price change.

Introduction
After revenue requirements for each asset class are calculated in the FLSM and a share of
these costs has been allocated to declared services, prices for each declared service must then
be determined. The approach to setting prices for individual declared services has important
implications for efficient use of declared services, efficient investment in fixed line assets and
for competition in downstream markets. The approach to setting prices for individual services
was therefore an important consideration in this inquiry and for this final decision.
In the 2011 final access determinations (FADs), prices for individual declared services were
based directly on the revenue requirement allocated to respective declared services, so that the
expected revenue to be recovered from each declared service was equal to the revenue
requirement allocated to that service by the cost allocation factors. For ULLS prices, an

176

adjustment was made to determine a price for ULLS bands 1 to 3 and a price for ULLS band 4
using geographic cost relativities that were adopted from the Analysys model. For the 2013
FAD, the wholesale ADSL service prices were structured to comprise port charges for Telstra’s
two ADSL pricing zones and a single charge for the AGVC/VLAN service. This maintained the
price structure applied by Telstra prior to declaration of the wholesale ADSL service.
In its submission to the price terms discussion paper, Telstra proposed a one-off nominal price
increase of 7.2 per cent, applied uniformly across all declared services. This increase was to
ensure that the expected revenue to be recovered from the declared services equalled the total
revenue requirement allocated to the declared services (given Telstra’s assumptions about
expenditure, demand, cost allocation and other matters). This differed from the approach
adopted in 2011, in that the price for each declared service would not be based directly on the
costs allocated to that service.
This chapter sets out the ACCC’s final decision on the revenue requirement for the declared
services, prices for individual declared services and the reasons for adopting these prices. It
also provides an overview of the ACCC’s discussion paper, draft and further draft decisions and
further consultations as well as stakeholder submissions on revenue and pricing issues in
relation to these earlier stages of the FAD inquiry.

13.2

ACCC final decision on the revenue requirement
Overview
The FLSM calculates the aggregate revenue required by Telstra to recover its costs of
supplying access services. As such, the aggregate revenue requirement calculated in the
FLSM includes the estimated costs incurred in providing the declared fixed line services, other
declared services and non-regulated services.
The aggregate revenue requirement is calculated according to the following formula:
RRt = E(OPEXt) + (RABt-1*WACC) + E(DEPt) + E(TAXt)
where RRt = the aggregate revenue requirement for the year
E(OPEXt) = the forecast operating expenditure for the year
RABt-1 = the RAB at the beginning of the year, which equals the closing value of the
RAB for the previous year
WACC = the regulatory WACC, which is multiplied by the RAB to calculate the required
return on capital for the year
E(DEPt) = the forecast depreciation expensed for the period, which represents the
return of capital for the year
E(TAXt) = the tax liabilities forecast to be incurred during the year
The methodology and assumptions used to estimate each cost block are discussed in
chapters 4 to 7 and 9 of this final decision.

Assessment of approach against section 152BCA matters
The RAB places a value on the network assets used by the access provider in providing the
declared services. The RAB is rolled forward each year to determine the opening value of the
RAB for the next year. The roll-forward process updates the RAB to reflect forecasts for capital
expenditure, depreciation and asset disposals for each year.
The allowance for regulatory depreciation in the BBM that recovers investment costs over the
lives of relevant assets promotes price stability, which encourages efficient use of and
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investment in infrastructure, promotes the legitimate interests of the access provider
promotes regulatory certainty. The ACCC is of the view that regulatory certainty and
697
consistency are important when setting the terms and conditions of the FADs.

696

, and

The ACCC considers that rolling forward the RAB fosters predictable revenues and price paths,
thereby minimising the likelihood of windfall gains and losses. This certainty promotes efficient
698
use of and investment in infrastructure.
The ACCC considers that the predictable allowance for regulatory depreciation in the BBM
promotes regulatory certainty. The ACCC is of the view that considerations of regulatory
699
certainty and consistency are important for setting the terms and conditions of the FADs.

The calculation of the revenue requirement
The ACCC’s final decision on the aggregate revenue requirement for each year (in real terms)
and each component of the revenue requirement is set out in Table 13.1. The aggregate
revenue requirement shown in the table represents the estimated total revenue required to
recoup the costs the CAN and core fixed line services network.
Table 13.1:

Aggregate revenue requirement ($million, 2009)
2015-16

Aggregate revenue
requirement

2016-17

2017-18

2018-19

[cic starts]

Total
[cic
ends]

Source: ACCC analysis.

To determine the revenue to be recovered from specific services, the aggregate revenue
requirement must be allocated to the different services that make use of the fixed network. The
ACCC has applied the cost allocation factors discussed in Chapter 10 (adjusted to reflect NBNinduced loss of economies of scale) to estimate the share of the total revenue requirement to
be recovered from declared fixed line services.
The ACCC’s final decision on the revenue requirements (in real terms) allocated to the declared
fixed line is set out in Table 13.2.
Table 13.2:

Regulated revenue requirement ($million, 2009)
2015-16

Operating expenditure

2016-17

2017-18

2018-19

Total

[cic starts]

Return on capital
(RAB*WACC)
Return of capital
(regulatory depreciation)
Tax payments
Estimated revenue
requirement

[cic
ends]

Source: ACCC analysis.

696
697
698
699

Sections 152BCA(1)(a) and (b), 152AB(e) and 152AB(6)(b)
Section 152BCA(3) – regard to other matters.
Sections 152BCA(1)(a) and 152AB(e).
Section 152BCA(3) – regard to other matters.
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Treatment of 2014-15 forecasts and revenue requirement
As explained in the draft decision, the ACCC considered that the revenue requirement for 2014700
15 should not be accounted for in determining prices that will apply from 2015-16. This was
on the basis that the regulatory framework within which the ACCC makes access
determinations for the declared fixed line services is forward-looking. Revenue requirements
are calculated using forecasts of demand and expenditure and forward-looking assumptions on
matters such as the cost of capital and depreciation for only the regulatory period in which the
prices are to apply. Without explicit provisions to take into account revenue requirements or
revenues received in years outside the regulatory period (for example, a revenue cap or other
‘unders and overs’ mechanisms), these are generally not taken into account.
It is noted that this provides Telstra with a financial windfall compared to the prices that would
result from including the 2014-15 revenue requirement in determining the one-off uniform price
change over the regulatory period.
Notwithstanding the exclusion of the 2014-15 revenue requirement, the ACCC used capital
expenditure forecasts and depreciation for 2014-15 to establish the opening RAB for 2015-16,
consistent with the standard process for rolling forward the RAB (and as required under the
fixed principles).

Other issues
In response to the draft decision, Frontier Economics in its report for the Competitive Carriers
Coalition, iiNet and Optus proposed that the annual revenues earned by the fixed line services
under the uniform price adjustment be set so they equalled the annual revenue requirement in
NPV terms. Frontier noted that the ACCC’s failure to do this in the calculation of the price
change meant that Telstra would over-recover revenues by around $10 million in net present
701
value terms.
The ACCC has not adopted the Frontier Economics proposal for the final decision as the
existence of differences between the estimated annual revenues earned and the annual
revenue requirements occurs because the uniform price change adopted in the final decision
(see section 13.3.7) is derived from revenues equalling the revenue requirement over the entire
four year regulatory period. Moreover, based on the application of the uniform price change of
the final decision of 9.4 per cent, the ACCC considers that any under- or over-recovery in NPV
terms would be negligible.

13.3

Prices and price structures

13.3.1 Discussion paper
In the discussion paper, the ACCC raised a potential alternative approach to setting prices for
individual services based on the costs allocated to them in the FLSM. This alternative
approach, which was initially proposed by Telstra with its cost allocation proposal, involved
setting prices for declared services so that they would be expected collectively to recover the
total revenue requirement allocated to all declared services, subject to the condition that the

700
701

ACCC Draft Decision, March 2015, pp. 168-169.
Frontier Economics, Submission to Draft Decision, p. 31.
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price for each declared service is set between the avoidable cost and standalone cost of
702
providing that service.
The ACCC sought stakeholder views about the merits of the existing and alternative
approaches to individual price setting as well as specific pricing structures applicable for ULLS,
wholesale ADSL and FOAS and FTAS charges. A summary of stakeholder submissions made
in response to the discussion paper is contained in section 13.3 of the March 2015 draft
decision.

13.3.2 ACCC draft and further draft decisions
The ACCC’s draft decision on the setting of individual fixed services prices was that a uniform
nominal price change should be applied once to all declared services on 1 July 2015, with
prices then remaining constant for the four-year regulatory period. Based on the ACCC’s draft
decision on all other underlying pricing elements, this equated to a one-off nominal price
decrease of 0.7 per cent. This price decrease was interim as the ACCC was still considering a
number of issues at the time of the draft decision. The effect of applying this price change
uniformly to all declared services was that the relative prices of the declared services did not
change and that the current price structures for the declared fixed line services set in previous
FADs would continue to apply.
The ACCC did not specifically address issues in relation to the structure of prices for the fixed
line prices in the further draft decision. It did, however, publish a revised schedule of prices
using an amended uniform price adjustment across the fixed services. This revised uniform
price adjustment and revised schedule of prices reflected the ACCC draft decision on issues
outstanding from the March draft decision, including to remove the effect of the loss of
economies of scale due to the NBN, changes to the WACC parameters and revisions to
703
Telstra’s forecast operating expenditures.
The further draft decision schedule of prices for the period commencing on 1 October 2015 and
finishing on 30 June 2019 is reproduced in Table 13.3 below. These prices were based on a
uniform price reduction of 9.6 per cent based on the change in the total revenue requirement
needed to recover the costs of the declared fixed services over the period 1 July 2015 to 30
June 2019 compared to the revenue requirement that would be realised with the current fixed
services prices and demand levels over the same period.

Table 13.3
Service

Further draft decision charges for the declared fixed line services
Unit
Current
Further draft
charges
decision

ULLS Bands 1 to 3

$ per line per month

16.21

14.65

ULLS Band 4

$ per line per month

48.19

43.56

WLR

$ per line per month

22.84

20.65

LSS

$ per line per month

1.80

1.63

LCS

¢ per call

8.90

8.05

FOAS & FTAS

¢ per minute

0.95

0.86

Wholesale ADSL Zone 1

$ per port per month

24.44

22.09

702
703

ACCC, Public inquiry into final access determination for fixed line services – primary price terms:
discussion paper, July 2014, p. 51-52
ACCC, Further Draft Decision – Outstanding Issues, June 2015, pp. 8-9.
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Wholesale ADSL Zone 2/3

$ per port per month

29.66

26.81

Wholesale AGVC/VLAN

$ per Mbps per month

32.31

29.21

The ACCC considered that applying a uniform price change to all declared services would
provide a degree of stability to the industry in the lead up to and during the transition to the
NBN. The ACCC considered that stability in price relativities for declared services would
maintain efficient use of declared services and investment in fixed line assets by Telstra and
provide a more stable environment for service providers as customers migrated to the NBN.
The ACCC considered that a significant change in price relativities could give access seekers
incentives to change the way they supply services to end-users over Telstra’s fixed line
network. It was concerned that this would not promote efficient investment in infrastructure or
efficient use of declared services, particularly in the lead up to the transition to the NBN.
The ACCC also considered that maintaining the existing price relativities with a uniform price
change would minimise any undesirable consequences of setting prices for individual services
using the current approach.
In response to views raised by stakeholders in relation to specific price structure issues, the
ACCC made the following comments:


Separate prices for ULLS bands 1-3 and ULLS bands 4, and the ratio between the two
prices, should be retained to promote price stability. The ACCC considered that
Telstra’s proposed approach for reflecting geographic cost differences between ULLS
bands directly through cost allocation factors was more likely to accurately reflect these
differences, compared to the existing approach (which relied on geographic cost ratios
adopted from the Analysys model). The ACCC indicated it would adopt this approach
as part of the cost allocation framework.



The existing two part tariff for wholesale ADSL, including the separate port charges for
different zones, should be retained to promote price stability. It was also considered
that applying a different price change to wholesale ADSL services could create some
adverse consequences and create disruption in the lead up to the transition to the
NBN.



Although geographically de-averaged prices for FOAS and FTAS are more likely to
reflect cost differences between areas, the ACCC considered that a uniform price for
these services should be retained in the interests of price stability. The ACCC
considered that a move to de-average FOAS and FTAS prices could create some of
704
the adverse consequences of non-uniform price changes discussed above.

13.3.3 Submissions on draft and further draft decisions
Draft decision submissions
In response to the draft decision Telstra supported the ACCC’s draft decision to maintain
existing price relativities for services and to apply any required price change as a one-off
uniform price reduction across all services. It also supported a four year FAD term with no mid705
year review.

704
705

ACCC Draft Decision, March 2015, pp. 168.
Telstra, Submission to Draft Decision, p. 184.
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While Telstra supported a nationally averaged price for the FOAS and FTAS, it was keen to
retain its ability to commercially negotiate geographically de-averaged rates, particularly for its
access to non-dominant networks without national coverage and having the availability of other
706
ACCC regulatory mechanisms to ensure this if the need arose.
Telstra also raised concerns about ACCC errors in the FLSM model in relation to the
calculation of tax liabilities and the application of inflation indices which had a bearing on pricing
707
outcomes. These have been addressed for the final decision (see chapters 7 and 9).
Optus detailed a range of concerns about the ACCC’s proposed pricing of the wholesale ADSL
service. The first of these concerns was that the cost of the wholesale ADSL service had not
been suitably allocated in the FLSM, both with other data services and between the port and
708
VLAN components of the service.
Another concern was that in order to utilise the declared
wholesale ADSL service, it was necessary to purchase other services and allowance for
redundancy outside the service description that add to the costs actually faced by access
709
seekers.
Optus also presented evidence to suggest that at the proposed VLAN prices in the draft
decision it would not be able to replicate the service offerings of Telstra Retail and noted that
the wholesale ADSL prices proposed in the draft decision would substantially over-recover the
710
cost of the service as modelled in the FLSM.
In relation to other fixed line services pricing, Optus was supportive of the ACCC’s draft
711
decision not to propose changes to the pricing structure of the ULLS and FOAS and FTAS.
Frontier Economics, in its report for the Competitive Carriers Coalition, iiNet and Optus,
proposed a series of changes to the modelling approach and parameters that would lead to a
712
9.7 per cent uniform price fall across all the fixed line services.
In its response to the draft decision, iiNet submitted that the overall pricing outcome should be a
713
decrease in prices, referring to the findings of the Wik report to support this view.

Further draft decision submissions
The ACCC’s further draft decision did not explicitly consider issues of pricing structure beyond
that of the draft decision. Nevertheless a number of submissions raised issues that could have
a bearing on the structure and level of the fixed service prices.
Telstra, in focusing on the impact of the loss of economies of scale adjustment on the size of
the uniform price reduction proposed by the ACCC, submitted that the proposed price reduction
would affect the incentives of access seekers to migrate to the NBN because it would lead to
large subsequent price increases when services were cut over to the NBN. This was
considered to be inconsistent with the objective of price stability to facilitate a smooth industry
714
migration to the NBN.
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Telstra, Submission to Draft Decision, pp. 183-184.
Telstra, Submission to Draft Decision, p. 185.
Optus, Submission to Draft Decision, pp. 89-95.
ibid., pp. 95-97.
ibid., pp. 99-100.
ibid., pp. 101-103.
Frontier Economics, Submission to Draft Decision, pp. 33-35.
iiNet, Submission to Draft Decision, p. 3
Telstra, Submission to Further Draft Decision, p. 5.
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The Department of Communications submitted that the FLS FAD pricing outcome should give
the highest priority to price stability, including the price of the services relative to the prices of
NBN services. In this context it expressed concern about the impact of the magnitude of the
715
price reduction proposed in the further draft decision on migration to the NBN.
NBN Co submitted that the ACCC’s final decision on fixed line service pricing should seek to
deliver price stability during migration to the NBN network, not make adjustments for loss of
economies of scale and asset redundancy and to ‘levelise’ pricing over the migration to the
NBN to address the last customer problem. It provided results of analysis which it had
undertaken indicating that the ACCC’s proposed price reduction of 9.6 per cent for the fixed line
services would delay migration to the NBN [start NBN Co c-i-c]
[end
NBN Co c-i-c] over the 18 month disconnection time window [start NBN Co c-i-c]
[end NBN Co c-i-c]

716

The Competitive Carriers Coalition considered that the further draft decision to reduce access
prices by 9.6 percent was on balance in the LTIE, reasonably reflected the direct costs to
Telstra of providing access and appropriately dealt with NBN-related costs. It rejected that the
ACCC should be influenced by the cost of providing future services over the NBN in setting
717
prices for the fixed line services.
iiNet stated in its submission that it considered the uniform 9.6 per cent price reduction in the
718
further draft decision was justified. In its supplementary submission in response to the
submission from the Department of Communications, iiNet rejected the idea that concerns
about price stability and price shock with the transition to the NBN should lead the ACCC to set
prices in excess of costs. It claimed that rational consumers will have no problems with being
719
charged prices that reflect the economic value of the services they use.
TPG supported the ACCC’s one-off reduction in prices of the fixed line services by 9.6 per cent.
It claimed that lower prices for the fixed line services would help service providers to win more
customers prior to the migration to the NBN and did not believe that they would prompt a delay
720
in migration to the NBN.
Macquarie Telecom stated it was generally supportive of the further draft decision’s 9.6 per cent
uniform price reduction, although it considered a further reduction could be justified given
ongoing concerns about the prudency and efficiency of Telstra’s expenditure. It stated that it did
not consider that maintaining higher prices in the interests of maintaining price stability with
NBN services would promote the long term interests of end users or a competitive outcome.
Nor did it accept that access seekers would have the ability or incentive to delay migration onto
721
the NBN.
Optus, in its submission responding to the submission by the Department of Communications,
stated it did not support keeping fixed access prices higher to smooth the transition to the
722
NBN.
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Department of Communications, Submission to Further Draft Decision, pp. 5-6.
nbn, Submission to Further Draft Decision, pp.1-3.
CCC, Submission to Further Draft Decision, p. 1.
iiNet, Submission to Further Draft Decision, p. 3
iiNet, Supplementary Submission to Further Draft Decision, p. 3.
TPG, Submission to Further Draft Decision.
Macquarie Telecom, Submission to Further Draft Decision. pp.1-4.
Optus, Supplementary Submission to Further Draft Decision, pp. 1-2.
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13.3.4 Other information supplied to the ACCC
In addition to the formal submission process for the draft and further draft decisions, the ACCC
was provided with further information from Telstra and access seekers verbally and in response
to an ACCC information request in July 2015 relating specifically to the acquisition of the
wholesale ADSL service.
In summary, some access seekers expressed concerns that:


They are currently operating at very high AGVC/VLAN utilisation levels per SIO for the
wholesale ADSL service and that further requirements for increased bandwidth at the
proposed price for the AGVC/VLAN charge in the further draft decision could render the
service uneconomic to purchase.



They are finding it necessary to acquire substantially more AGVC/VLAN capacity as a
direct consequence of markedly increased consumption of video and streaming content
in recent months.



They are required to purchase other services from Telstra in addition to the port and
AGVC/VLAN service that constitute the declared wholesale ADSL service which adds
significantly to the costs of supplying a retail ADSL service.



The forecasts of wholesale ADSL demand used within the FLSM were not an accurate
indication of the demand for the services because access seekers purchase capacity in
excess of what they use.

Telstra recognised that rebalancing of the AGVC/VLAN and port charges could be warranted to
address access seeker and ACCC concerns about the structure of the wholesale ADSL
charges under the uniform price change for the fixed services proposed in the draft decision. It
acknowledged that the AGVC/VLAN charge determined on the basis of a proposed uniform
price change would recover a much higher share of wholesale ADSL revenues than the [c-i-c
start]
[c-i-c end] and a
solution would be to lower the AGVC/VLAN charge and increase the port charges to restore
this percentage revenue split. It indicated this could be achieved [c-i-c start]
723
[c-i-c end]

13.3.5 Consultation on proposed changes to the pricing of the
AGVC/VLAN and other fixed services
In response to the concerns of access seekers about the price of the AGVC/VLAN service and
Telstra’s suggested change to the structure of wholesale ADSL charges, the ACCC released a
consultation paper on proposed changes to the pricing of the AGVC/VLAN in August 2015.
This consultation paper proposed that the price of the AGVC/VLAN be set to recover its
notional cost of [start c-i-c]
[end c-i-c] of the costs of the wholesale ADSL service
as determined by the FLSM for the four year forecast period. This followed the suggestion for
setting the AGVC/VLAN charge put forward by Telstra. The price derived was $17.90 per
Mbps/month, a reduction of 45 per cent on the existing AGVC/VALN price.
The paper also proposed that the prices of the other fixed line services, including the wholesale
ADSL port charges be set by applying a uniform price change to these services. This uniform
price change was determined from the change in the current and forecast aggregate revenue
requirement for services excluding the revenue obtained from the AGVC/VLAN services, for the
723
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level of forecast demand over the period 2015-16 to 2018-19. The resulting proposed uniform
price change for these other services was a 5.8 per cent decrease from current levels,
assuming all other inputs to determining prices were held at the levels of the further draft
decision.
The ACCC’s proposal reflected concerns about the extent to which the wholesale ADSL service
was over-recovering its allocated costs under the proposed uniform price change relative to
other services and that this could be exacerbated over time given the expected growth in
AGVC/VLAN capacity required to meet increased uptake of video streaming services that was
not reflected in the demand forecasts used in the FLSM. There were concerns that this would
lead to Telstra over recovering its fixed line services costs as a whole and competition being
distorted in the transition to the NBN. Separating the AGVC/VLAN charges from the uniform
price change was therefore considered to better encourage efficient investment, promote
724
competition and be in the LTIE.

13.3.6 Response to the consultation paper on the proposed changes
to the pricing of the AGVC/VLAN and other fixed services
M2 responded that it would prefer the larger uniform price reduction of the further draft decision
to the ACCC’s revised proposal put forward in the consultation paper. This was on the basis
that access seekers relying more heavily on the ULLS and other fixed services (such as itself
and many other second and third tier access seekers) would be more disadvantaged rather
725
than advantaged by the proposal.
iiNet did not favour the proposal to reduce the AGVC/VLAN charge at the expense of a lower
reduction in other charges put forward in the consultation paper. It was concerned the ACCC
proposal would lead to excessive use of the wholesale ADSL service compared to ULLS and
LSS. It favoured keeping the uniform charge reduction proposal of the June 2015 further draft
decision and updating the demand forecast in the FLSM to reflect the increased usage from
streaming services, but also stated it did not support any further delay in the finalisation of the
726
FAD.
Optus submitted that it did not support setting the prices of WDSL differently from the other
fixed line services and was concerned that the ACCC’s pricing proposal would alter price
relativities to the detriment of access seekers that have invested in competitive infrastructure. It
was also worried that the change in the pricing of the VLAN by the magnitude proposed would
likely lead to a substantial growth in demand for wholesale ADSL services which Telstra may
not be able to accommodate in a timely manner. Optus considered that many of the issues it
had previously raised about the pricing of the VLAN had been addressed via the prices
727
proposed in the ACCC’s further draft decision. However, the ACCC notes that Optus did not
comment to that effect in its submission to the further draft decision.
TPG expressed a preference for keeping the uniform price reduction for all services as
proposed in the draft decision. It was concerned that applying a larger reduction for the
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ACCC, Proposed change to the pricing of AGVC/VLAN and implications for the prices of other fixed
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wholesale ADSL price would advantage competitors that had not made investments in their
728
own infrastructure and disadvantage competitors that had done so in the lead up to the NBN.
Foxtel supported the proposed change to the setting of the AGVC/VLAN charge independently
from the uniform price reduction applied to other services as proposed in the ACCC’s
consultation paper. It considered that the pricing change would help new entrants like Foxtel to
quickly and effectively compete in the national market for bundled telephony, broadband and
video streaming/subscription TV services in the transition to the NBN. However, it also
proposed there be an adjustment mechanism introduced for the AGVC/VLAN charge over the
course of the FAD period that took account of traffic demand and prevented over-recovery of
729
costs by Telstra.
Telstra did not support the pricing changes proposed in the consultation paper. Telstra’s
reasons included that it would distort the use of resale and infrastructure based inputs, impede
migration to the NBN, prompt an increase in demand for AGVC/VLAN services that could lead
to an increase in network congestion and reduced service quality and impact expenditure and
other demand variables that would affect the revenue requirements in the FLSM. It was
concerned that the ACCC had not provided sufficient time for these impacts to be considered in
detail by stakeholders and saw greater virtue in the ACCC providing for ongoing price stability
730
across the fixed line services via the adoption of the uniform price change.
The ACCC notes that Telstra did not take the opportunity to affirm its proposed change to the
pricing of port and AGVC/VLAN services that it outlined in response to the ACCC’s July 2015
information request.

13.3.7 Final decision on prices and price structures
Overview
The ACCC’s final decision is for a uniform fall in the primary prices of the declared fixed line
services of 9.4 per cent from their current levels. This also applies to the AGVC/VLAN service.
The new regulated charges will apply to all declared services on 1 November 2015, with prices
then remaining constant for the remainder of the regulatory period (until 30 June 2019). The
adoption of the uniform price change differs from past approaches where the price of each
service reflected the costs, the associated revenue requirement and level of demand for each
service.

Assessment of approach against section 152BCA matters
The uniform pricing reduction has been directed at minimising industry disruption in the supply
of different fixed line services in the transition to the NBN which is considered to be important
for helping to promote continued competition in the markets for carriage services and to
continue to support Telstra and access seekers’ investments in a full range of access
731
services.
In addition, the ACCC considers that the final decision prices and price structures will fulfil the
subsection 152BCA matters for the following reasons:
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The prices and price structures ensure that the access provider is adequately
compensated for the overall cost of providing the declared service over time. This
732
ensures that Telstra’s legitimate business interests are met.



Using a uniform pricing approach that allows an overall revenue requirement to be met
will ensure that prices for declared fixed line services are based on the prudent and
efficient costs of providing access services overall. This will allow access seekers to
obtain access to the declared fixed line services on reasonable price terms for the
purpose of providing downstream services and thereby promote competition in markets
733
for listed services.



The ACCC considers that the uniform price reduction and the retention of the existing
price structures provides for consistency with the ACCC’s previous FAD for the fixed
services, minimises the scope for the ACCC’s decision to unduly advantage some
access seekers over others and provides for regulatory certainty in the lead-up to the
734
NBN.

The uniform price change and the structure of charges
The final decision provides for a uniform 9.4 per cent fall in the prices of all the declared fixed
line services from their existing levels. This reflects the decline in Telstra’s overall revenue
requirement for all of the fixed line services compared to the revenue requirement that would be
realised under current prices.
Changes in a number of input parameters between the further draft decision and the final
decision mean that the prices and price changes are not the same as specified in the August
2015 consultation paper.
The final decision prices are based on the costs incurred and revenues required to recover
these costs in nominal terms over the four year period 1 July 2015 to 30 June 2019. This
means the prices are smoothed so that users of the network in years with lower unit costs bear
some of the burden of the higher unit costs and prices otherwise faced by users in other years
of the period.
The new prices are to apply to all declared services on 1 November 2015, with prices then
remaining constant for the remainder of the regulatory period (until 30 June 2019).
The final decision prices are shown in Table 1.3 below.
Table 13.4
Service

Final decision charges for the declared fixed line services
Unit
Current
Final
charges
decision
charges

ULLS Bands 1 to 3

$ per line per month

16.21

14.68

ULLS Band 4

$ per line per month

48.19

43.65

WLR

$ per line per month

22.84

20.69

LSS

$ per line per month

1.80

1.63

732
733
734

Sections 152BCA(1)(b) and 152AB(6)(b)
Sections 152BCA(a) and (c) and 152AB(c)
Section 152BCA(3) – regard to other matters.
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LCS

¢ per call

8.90

8.06

FOAS & FTAS

¢ per minute

0.95

0.86

Wholesale ADSL Zone 1

$ per port per month

24.44

22.14

Wholesale ADSL Zone 2/3

$ per port per month

29.66

26.87

Wholesale AGVC/VLAN

$ per Mbps per month

32.31

29.27

The ACCC has decided to maintain its draft decision not to make any changes to the existing
price structures for ULLS or FOAS and FTAS given that all stakeholders are satisfied with the
existing structures.
The ACCC has had regard to the views of access seekers and Telstra in their submissions in
response to the consultation paper which proposed to introduce a large change in the price of
the AGVC/VLAN charge and a lesser change in the prices of other fixed line services. Having
had regard to those views and the matters in section 152BCA(1) of the CCA that it must take
into account, the ACCC has decided to maintain the position proposed in the March 2015 draft
decision and the June 2015 further draft decision to apply a uniform price change across all
regulated fixed line charges, including for the AGVC/VLAN service.
The ACCC accepts that further analysis would be required to understand the full implications of
applying a larger price reduction for the AGVC/VLAN on the demand for the wholesale ADSL
and other fixed line services and the associated network cost implications for Telstra. This is
not considered appropriate at the late stage of the inquiry and absent support from
stakeholders for further delay.
The ACCC further acknowledges that working within the parameters established via the final
decision uniform price change, that it may be feasible and desirable for Telstra and access
seekers to commercially negotiate changes to AGVC/VLAN, port and other charges that are
mutually beneficial.
On adopting the uniform price change more broadly, the ACCC notes that it requires the
balancing of considerations, notably maintaining relative price stability against responding to
changes in demand and cost relativities between services in order to produce an outcome in
the LTIE. The ACCC also recognises that changes in relative prices that reflect changes in
relative costs may best promote efficient use of, and investment in, infrastructure. However the
ACCC also notes the unique circumstances of the compulsory migration to the NBN and the
now limited period before the transition is completed. Therefore any efficiency losses as a
consequence of not allowing price relativities to move with the costs relativities will be of
relatively short duration and that the benefits of price stability in promoting competition in the
lead up to the NBN are expected to outweigh any efficiency losses.

The size of the price change and the transition to the NBN
The ACCC rejects the proposition that the level of the price reduction should be moderated to
smooth the transition of fixed services to the NBN as was argued in a number of submissions.
Rather, the ACCC considers that its final decision on primary price terms for the fixed line
services will promote competition in the transition to the NBN and will be in the LTIE. The
ACCC holds this view for a number of reasons.
On the issue of concerns raised by the Department of Communications, Telstra and NBN Co
that access seekers will delay migration of services to the NBN in response to reduced costs of
supplying services on the legacy copper network, the ACCC notes that migration is compulsory
for access seekers and that it is customer driven. There is a prospect that an access seeker
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would lose customers to competitors if it attempted to delay migration of customers wanting the
speed and reliability benefits of an NBN-based service. Also relevant is that the regulated
charges are not the same as the variable costs that Telstra faces to supply its retail customers
on the fixed network or the HFC, so that any impact that may occur would only apply to a part
of the market.
In regard to the prospect that retail customers may be discouraged by subsequent price
increases from taking up an NBN-based service when cut-over to the NBN occurs, the ACCC
notes that there is an implicit assumption regarding the extent to which lower regulated fixed
line charges will flow through to retail charges. Access seekers have an interest in ensuring that
they do not lose customers as a result of such price shocks. This is supported by evidence that
service providers, both access seekers and Telstra, are structuring prices to smooth the retail
prices between fixed network and NBN services.
Further in regard to declining demand for fixed line services, it seems more plausible that
imposing higher fixed network access prices now and over time would be more likely to
exacerbate the mobile substitution that has been occurring for some time. The ACCC considers
it significant that access seekers that submitted on this issue were unanimously of the view that
lower prices now for fixed services are more likely to result in them retaining fixed customers in
the transition to services provided over the NBN.
The price reduction for fixed line services will facilitate access to the infrastructure services
required by access seekers to provide a range of communications services to end-users and
enable them to provide lower retail prices to end-users.
The ACCC considers that the prices and price structures reflect the overall costs of providing
the declared fixed line services. This ensures that access prices only recover the efficient costs
of supplying the declared fixed line services and helps to ensure the efficient supply of other
eligible communications services.
The ACCC considers that setting prices for the fixed line services with regard to the efficient
costs of supplying these services overall will allow access seekers to compete effectively in
downstream markets where each of the declared fixed line services is an input to supplying
services in the downstream (e.g. retail) markets. This serves the interests of all persons who
have rights to use the declared service and is sufficient to meet Telstra’s legitimate business
interests.

Other pricing issues
The ACCC has also given consideration to other issues concerning the wholesale ADSL
service raised by access seekers in response to the draft decision and July 2015 information
request.
The ACCC notes concerns raised by Optus regarding services purchased ancillary to the
wholesale ADSL declared service. These services are outside the description of the declared
wholesale ADSL service and hence not covered by the standard access obligations. The ACCC
has not consulted on setting charges for these services, however there will be an opportunity
for stakeholders to raise concerns regarding the scope of the service description when the
ACCC considers re-declaration of the wholesale ADSL service prior to the expiration of the
current declaration in February 2017.
The ACCC’s final decision on the demand metrics for the wholesale ADSL service are
discussed in Chapter 8.
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Connection charges for fixed line services
Key Points
 The ACCC’s final decision is to set connection charges for three of the fixed line services.

The ACCC’s final decision is not to allow a separate disconnection charge for the
unconditioned local loop service (ULLS) and an early termination charge for the wholesale
asymmetric digital subscriber line (ADSL) services.

 Based on technical advice provided by UXC Consulting the ACCC’s final decision is to set
a regulated disconnection charge for the line sharing service (LSS), to be applied in
certain circumstances. This is a departure from the ACCC’s draft decision.

 The ACCC’s final decision is not to change the scope of its regulation on connection
charges from those set out in the 2011 FAD.

 The ACCC considers connection charges are unavoidable costs in providing voice and
broadband services to customers using the declared services.

 Following the release of the draft decision, the ACCC reengaged its consultant, UXC, to
update the connection charges model using revised information provided in Telstra’s
submission to the draft decision.

 UXC was also asked to consider a number of issues raised in submissions from

stakeholders. These issues related to the ACCC’s draft decision not to allow separate
disconnection charges for the ULLS and LSS.

Fixed line connection charges are one-off charges imposed by Telstra for services associated
with connecting an end-user to an access seeker’s network using either the unconditioned local
loop service (ULLS), line sharing service (LSS) or wholesale asymmetric digital subscriber line
(ADSL) service. The ACCC considers connection charges are unavoidable costs in the
provision of voice and broadband services to customers using the declared fixed line services.
There are a range of connection charges currently regulated in the final access determinations
(FADs) for the ULLS, LSS and wholesale ADSL services. Connection charges for ULLS and
LSS are set outside the fixed line services model (FLSM) used to determine the monthly access
and usage prices for these services.
This chapter sets out the ACCC’s final decision on fixed line connections charges and is
structured as follows


Section 14.1 provides an overview of the ACCC’s draft decision on fixed line
connection charges, as set out in its non-price terms and conditions draft decision
released on 25 March 2015.



Section 14.2 provides an overview of key issues raised in submissions to the draft
decision in relation to fixed line connection charges.



Section 14.3 provides an overview of the ACCC’s consultant’s key findings and
considerations in its updated and final report.
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14.1

Section 14.4 sets out the ACCC’s final decision on fixed line connections charges.

Draft decision on connection charges
On 25 March 2015, the ACCC released its draft decision on connection charges for fixed line
services, alongside the draft decision on non-price terms and conditions. The ACCC’s draft
decision sets regulated connection charges for the ULLS, LSS and wholesale ADSL services
using a simple bottom-up costs model. To update this cost model for the purposes of the
ACCC’s draft decision, the ACCC engaged an external consultant, UXC Consulting (UXC), to
provide technical advice on Telstra costs in providing these services and to extend the cost
model to estimate connection charges for the wholesale ADSL service. The ACCC also wrote
to Telstra seeking updated information on its third party subcontracting rates and information on
its current connection charges processes for the purpose of engaging UXC to update the
model.
The existing connection model was originally developed by Telstra as part of its 2004
undertaking for the ULLS and LSS. This model has been modified by independent technical
advice provided to the ACCC in 2006, 2007 and 2008 as part of previous arbitrations on these
services. This exiting connection charges model seeks to estimate the two main types of costs
Telstra incurs in providing these services:


Costs associated with technicians performing the physical jumpering work inside a
Telstra exchange. These costs were estimated using third party contractor rates.



Costs related to Telstra back of house costs, which primarily related to system based
work undertaken by Telstra staff. These costs were estimated using a time and motion
study, which was originally provided by Telstra in support of its December 2004
undertakings and which the ACCC made modifications to as the result of independent
technical advice.

Wholesale ADSL connection charges were first set in the 2013 FAD (following declaration of
the wholesale ADSL service for the first time in February 2012). The 2013 FAD set wholesale
ADSL connection charges at Telstra’s then commercial rate. These charges were set without
the benefit of independent technical advice and with limited information about the basis for
Telstra’s existing commercial charges.
The ACCC used UXC’s updated and extended connection charges model in determining the
regulated connection charges set out in the ACCC’s draft decision. UXC’s updated model
estimated significantly lower charges than the charges set in the 2011 and 2013 FADs (with the
735
exception of one type of charge).
As discussed in the ACCC’s draft decision, the fall in
connection charges resulted from efficiencies achieved by Telstra due to new contractual
arrangements it put in place in 2010. Under these new arrangements Telstra moved away from
engaging a range of contractors to perform its installation and maintenance work to partnering
with a single supplier. UXC update to the connection charge model also estimated significantly
lower connection charges for the wholesale ADSL services, which for the first time, estimated
the costs involved in these activities.
In addition to setting connection charges significantly lower than charges set in the 2011 and
2013 FADs, the ACCC’s draft decision also proposed not to allow Telstra to impose a separate
disconnection charge for the ULLS and LSS or impose an early termination charge for a
wholesale ADSL service. The draft decision also made the decision not to extend the scope of
the regulated connection charges, as suggested by some stakeholders.

735

The fixed component of the MNM charge for the LSS and ULLS increase slightly.
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14.2

Submissions
The ACCC received three submissions to the ACCC’s draft decision on connection charges.
Submissions were received from Telstra, iiNet and Macquarie. Views presented in the
submissions on connection charges are summarised below and grouped into three main
themes; connection charges, disconnection and early termination charges and the scope of
regulation.

Connection charges for ULLS, LSS and wholesale ADSL
In general, submissions supported the ACCC’s approach to setting connection charges for the
ULLS, LSS and wholesale ADSL as set out in the ACCC’s draft decision. iiNet and Macquarie
welcomed the update to the cost model which was last updated in 2007 and 2008. Similarly,
Telstra welcomed the update and submitted that third party contractor rates are appropriate
736
inputs to the model and remain a good proxy for the efficient cost.
Regarding the modelling of connection charges, Telstra’s submission provided updated
information for some of the model’s inputs and identified one minor error in the cost model. The
updated information included the geographic distribution of LSS and ULLS and the proportion
of single and multiple jumpering for ULLS. Telstra also provided more accurate estimates of
subcontractor rates which excluded general maintenance work [c-i-c starts]
[c-i-c ends]. While Telstra provide these revised subcontractor rates it
retained its view that excluding general maintenance work was not required as these activities
are normally undertaken when making connections and disconnections and as such should be
737
accounted for in determining the regulated charge.
Regarding the ACCC’s decision to extend the cost model to wholesale ADSL, Telstra generally
agreed with the ACCC’s approach. Specifically, Telstra supported differentiating between the
different types of connections (‘Type A’, ‘Type B’ and/or ‘all other’). Telstra also accepted UXC’s
reasoning that a ‘Type B’ and ‘all other’ wholesale ADSL connections were analogous to a
single LSS connection. However, Telstra did raise concerns with the ACCC’s draft decision to
set wholesale ADSL prices based on ULLS geographic bands rather than the geographic zones
currently used in Telstra’s billing system. Telstra submitted that such a change would require
738
changes to its internal billing system.
iiNet and Macquarie both supported the ACCC’s proposed approach to setting connection
charges. However, iiNet and Macquarie raised concerns that UXC updated cost model did not
739
reflect changes to Telstra’s back of house costs.
Macquarie submitted that Telstra should
740
be requested to provide additional information to clarify and justify its back of house costs.

Disconnection charges for the ULLS and LSS and early termination
charges for a wholesale ADSL service
The ACCC’s draft decision was to not allow a separate disconnection charges for the ULLS and
LSS. The ACCC’s draft decision was to also not allow an early termination charge for wholesale
741
742
ADSL. iiNet and Macquarie supported these decisions and suggested that the ACCC
736
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should consider backdating these decisions at the earliest date possible. However, Telstra
raised concerns with these decisions.
Telstra strongly disagreed with the ACCC’s draft decision to not allow a separate disconnection
charge for the LSS. Telstra submitted that it does not charge for disconnection where a service
is migrating to another provider or the NBN, and that the ACCC’s draft decision would restrict
743
Telstra’s ability to recover its legitimate costs.
Telstra noted that the ACCC’s reasoning to not allow a separate disconnection charges for the
ULLS was made on the basis that disconnection work can be combined with connection work.
However, Telstra submitted information indicating that the number of ULLS disconnections
increased between 2007 and 2015 and that the aggregate number of disconnections is greater
than the number of ‘in place’ ULLS connections. Furthermore, the number of ‘in place’
connections decreased between 2009 and 2015. Telstra concluded that if this trend continues,
there are likely to be some circumstances where Telstra is entitled to recover the direct costs
744
associated with a disconnection.
Similarly Telstra disagreed with the ACCC’s draft decision to not allow an early termination
charge. Telstra submitted that removing this charge could lead to disruptive changes to
end-user or access seeker behaviour. Telstra warned that without this charge, end-users could
switch between providers more frequently which would require more billing adjustments and
resourcing requirements for Telstra and access seekers. Telstra further submitted that early
745
termination charges are a contractual issue between Telstra and access seekers.
746

747

iiNet and Macquarie supported the ACCC’s draft decision to not set disconnection charges
for the ULLS and LSS or an early termination charge for wholesale ADSL. However, both
submitters raised concerns that the draft FAD did not include specific operative terms to
prevent Telstra from imposing a separate disconnection charges and recommended that the
ACCC amend the draft determination to explicitly prohibit disconnection charges or include zero
priced disconnection charges.

Scope of regulation
The ACCC draft decision was to not extend the scope of regulation to cover connection
charges for the Wholesale Line Retail (WLR) service. iiNet was the only submitter to comment
on WLR. iiNet’s submission recommended that the ACCC reconsider its draft decision and set
a connection charge for WLR. iiNet claimed that in coming to its draft decision on WLR, the
ACCC had considered the wrong test and not given due regard to whether the regulation would
promote the long term interest of end-user (LTIE).
Telstra also suggested that the ACCC should reduce the scope of regulated connection
charges by not setting regulated charges for Managed Network Migration (MNM) for the ULLS
and LSS. Telstra noted that no access seekers has utilised the MNM service [c-i-c starts]
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[c-i-c ends] and does not expect there to
748
be any significant demand for MNMs during the next FAD.

14.3

UXC Consulting final report on connection charges for
the ULLS, LSS and wholesale ADSL service
Following the ACCC’s assessment of submissions to its March 2014 draft decision, the ACCC
reengaged UXC to undertake further work on connection charges. Specifically, UXC were
reengaged to update the cost model and its final report to reflect information provided by
Telstra in its submission of 8 May 2015 and subsequent information provided by Telstra on
14 June 2015. Revisions to the model included incorporating:


Telstra revised third party sub-contractor rates relating to the physical jumpering work
undertaken at Telstra’s exchanges. These new sub-contractor rates removed any
reference to maintenance activities.



Updated information provided by Telstra on its geographical band distributions for
ULLS and LSS connections. This information is used to calculate the single connection
charges for the ULLS, LSS and wholesale ADSL.



Updated information provided by Telstra on the proportion of single versus multiple
jumpering used in calculating single ULLS connection.

The ACCC requested technical advice from UXC regarding the appropriateness of separate
disconnection charges for the ULLS and LSS. This request was made in response to comments
made by Telstra in its submission to the ACCC’s draft decision.
UXC provided the ACCC with its final report on connection charges for the ULLS, LSS and
wholesale ADSL services on 25 July 2015. A public version of UXC’s final report is available on
749
the ACCC’s website. This section sets out UXC’s finding in its final report regarding the
consideration of revised third party contractor rates as well as UXC view on disconnection
charges for the ULLS and LSS. The UXC update also included calculating a ULLS call
diversion and ULLS MNM cancellation charge in its connection charges model.

Telstra revised third party sub-contractor rates
UXC’s final report re-estimated the full suite of connections charges set out in the ACCC’s draft
decision—using, where appropriate, the revised information provided by Telstra in its
submission of 8 May 2015. UXC’s revised cost model re-estimated slightly higher connection
charges than those estimated in its initial report of 2 March 2015. However, as shown in table
14.1 at the end of this chapter the revised charges are still considerably lower than the current
regulated charges, with the exception of one type of charge. This charge related to the fixed
component of the LSS and ULLS connection charges for a MNM.
As discussed in UXC’s final report and as set out in the ACCC’s draft decision, the reduction in
connection charges estimated by UXC mainly reflects efficiencies achieved by Telstra due to
new contractual arrangements put in place in 2010. Under these new arrangements Telstra
moved away from engaging a range of contractors to perform its installation and maintenance
work to partnering with a single supplier. UXC has used Telstra’s revised contractor rates as
provided in its submission of 8 May 2015 to re-estimate the full suite of connections charges set
out in the ACCC’s draft decision. UXC has again found that the third party sub-contractor rates
748
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relating to these new contractual arrangements were the main driver in the fall in connection
charges for the ULLS and LSS.
As discussed in UXC’s initial report, UXC sought to exclude certain third party rates relating to
maintenance activities from the updated connection charges model. As according to UXC,
these activities related to general maintenance work rather than connection activities. As
Telstra at the time could not provide a further breakdown of its third party contractor rates to
remove these maintenance activities, UXC reduced Telstra’s subcontractor rates by [c-i-c
starts]
[c-i-c ends]. However, following the release of the ACCC’s draft decision,
Telstra in its submission of 8 May 2015 provided a more detailed breakdown of its third party
rates to remove costs associated with the maintenance activities. As such UXC has used these
updated subcontracting rates in its final update to the connection charges model. In addition to
the other updated information provided by Telstra such as the revised geographic distribution of
LSS and ULLS and the proportion of single and multiple jumpering for ULLS connections.

Separate disconnection charges for the ULLS and LSS
In regards to disconnection charges for the ULLS and LSS, UXC has reviewed the ACCC’s
draft decisions on these charges and has considered Telstra’s response in its submission of
8 May 2015. For the reasons set out below, UXC has concluded that there are technical
grounds for Telstra levying a separate disconnection charge for the LSS but was unable to find
any compelling reasons to allow Telstra to impose a separate disconnection charges for the
ULLS.
As stated in its submission, Telstra disagreed with the ACCC’s draft decision to not allow a
separate disconnection charge for the ULLS. Telstra cited the large and growing gap between
ULLS connections and ‘in-place’ ULLS connections and its need to recover the direct costs
associated with these disconnections. UXC in its final report did not agree that the growing
number of ULLS connections (performed outside a churn) in and of itself meant that Telstra
should be unable to recover the direct costs associated with a ULLS connection. Rather UXC
agreed with the reasoning set out in the ACCC’s draft decision that Telstra could align its
disconnection with connections, saving the need for a two-step jumpering process. In support of
its position UXC concluded that while it would be technically possible for an access seeker to
continue to use a ULLS following its cancellation, such practice was unlikely because an
access seeker would not be able to ensure a satisfactory quality of service. That is, an access
seeker would not be able to report and repair faults on the line, which in turn could jeopardise
the quality of service it could offer its end-users. UXC therefore considered there was no
compelling reason for Telstra to remove the jumper and charge a separate disconnection
charge following the cancellation of a ULLS.
UXC came to a different conclusion regarding a separate disconnection charge for the LSS.
UXC concluded that unlike ULLS it was not appropriate to leave the LSS wires in place until a
new service was installed. This was because unlike a ULLS line, the continued provisioning of
the underlying PSTN (voice) service prevents the access seeker from experiencing any risk that
the rest of the copper path will eventually be disconnected or may experience a fault.
UXC conclude that based on this analysis Telstra should be allowed to impose a separate
disconnection charge for the LSS in certain circumstances. However, UXC noted that this need
not be scheduled immediately, and disconnections could be batched with other tasks
undertaken in the exchange. In light of its conclusion UXC updated its connection charges
model to estimate a charge for a separate LSS disconnection, performed outside a churn.
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14.4

ACCC final decision
In setting the regulated connection charges for the ULLS, LSS and wholesale ADSL services,
the ACCC has had regard to the findings of UXC’s final report and submissions made to the
ACCC’s draft decision.
The ACCC’s final decision is to set connection charges for the ULLS, LSS and wholesale ADSL
service, using the revised charges estimated by UXC in its final report. The ACCC’s final
decision is not to allow a separate disconnection charge for the ULLS and an early termination
charge for the wholesale ADSL service. The ACCC, based on technical advice provided by
UXC has decided to set a regulated disconnection charge for the LSS, to be applied in certain
circumstances. This is a departure from the draft decision. Further details regarding the
ACCC’s considerations informing its final decision are set out below, in addition, to the ACCC’s
reasons not to extend the scope of regulation for connection charges.

Assessment of approach against section 152BCA matters
The ACCC confirms its draft decision to include price terms for connection services for the
ULLS, LSS and wholesale ADSL in the respective FADs. The ACCC considers these
connection charges are unavoidable costs in the provision of voice or broadband services to
end-users using the declared fixed line services. As such, the ACCC considers that when
determining the price for the ULLS, LSS or wholesale ADSL services it is also appropriate to
determine the regulated connection charges for these services. The ACCC considers that the
proposed charges for connection and disconnection will allow the access provider to recover
the direct costs of providing those services.
As noted in the ACCC’s draft decision, in the absence of regulated connection charges, Telstra
would have the ability and incentive to set connection charges above costs which would have
the effect of creating a cost barrier for access seekers to supply end-users with broadband
and/or voice services. This in turn may reduce competition in the retail market. The ACCC
considers that the connection and disconnection charges for the LSS, ULLS and wholesale
750
ADSL promote the LTIE. Setting the charges to reflect the estimated costs involved in
751
providing these services will promote competition. The charges passed on to end-users who
change service providers will therefore be able to reflect the costs incurred in churning to
another service provider. As such, the ACCC’s final decision is that setting price terms for a
selection of fixed line connection charges will promote the LTIE. The ACCC also notes that
Telstra (nor any other submitter) has not argued that the connection charges should not be
regulated. Submitters to the ACCC’s draft decision were generally supportive of the approach
used to determine connections charges and the approach used to update the connection
charges model.
The final decision on connection and disconnection charges for the ULLS, LSS and wholesale
ADSL services is based on the best available estimates of the costs incurred to efficiently
supply these services. The ACCC considers UXC’s final report and the updated modelling
provide the best available information about Telstra’s costs for connections and disconnection
work for the ULLS and LSS. The ACCC considers that UXC’s approach to estimating
connection charges for the wholesale ADSL service will result in connection charges that reflect
the efficient costs of providing these services. These regulated charges will in turn encourage
the economically efficient use of, and the economically efficient investment in, the
752
infrastructure. Access seekers will be able to acquire the listed services at prices that reflect

750
751
752

Paragraphs 152BCA(1)(a) and 152AB(2)
Paragraph 152AB(2)(c)
Paragraph 152AB(2)(e) and 152BCA(1)(g)
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the efficient and prudent costs of supply which will promote access to the LSS, ULLS and
753
wholesale ADSL service.
In setting the connection charges, the ACCC has had regard to the technical feasibility of the
754
listed services to be supplied and charged for.
The ACCC considers that the final decision
for connection and disconnection charges would contribute the efficient and prudent cost of
supply (which will allow access seekers to equally and efficient compete with Telstra on their
own merits), promote access to the relevant listed services (ULLS, LSS and wholesale ADSL
services), and promote the efficient operation of Telstra’s fixed line network.
The ACCC considers that the final decision on connection and disconnection charges are in the
legitimate business interests of the access provider as it is based on the efficiently incurred cost
of supplying connections and disconnections for the ULLS, LSS and wholesale ADSL services.
The ACCC considers that the final decision reflects the efficient cost of supplying the
connection and disconnection services for the ULLS, LSS and wholesale ADSL services. This
is likely to have a positive effect on the acquisition of the relevant declared services and would
have flow-on benefits to downstream services as the costs of supplying retail voice and
broadband services would likely decrease.

14.4.1 Regulated connection charges
The ACCC has used the outputs from UXC’s updated model to inform the ACCC’s final
decision on the regulated connection charges for the ULLS, LSS and wholesale ADSL services.
These charges are set out in table 14.1 at the end of this chapter.
The ACCC notes that while UXC’s report has considered Telstra’s back of house costs in
relation to providing these services, the updated UXC model provided both in its initial report
and final report did not seek to re-estimate Telstra’s back-of-house costs by revising the
underlying time and motion study. The original time and motion study used to estimate Telstra’s
back-of-house costs was provided by Telstra in relation to its 2004 undertaking and has been
revised over the years by independent technical advice provided to the ACCC in 2006, 2007
and 2008 in relation to previous arbitrations. In making revisions to Telstra’s original time and
motion study, the ACCC’s previous consultant visited Telstra sites and was taken through the
various processes and systems to ensure that the allocation of time and the processes
undertaken were appropriate for each connection activity.
As noted in UXC’s reports, Telstra has since renamed its back-of-house costs centres and at
the time of preparing its reports, UXC had not been provided with further information regarding
these processes. The ACCC notes concerns raised by iiNet and Macquarie in their submissions
to the draft decision that UXC has not taken into consideration changes to Telstra’s back-ofhouse costs in its update and that the ACCC should require Telstra to provide additional
information to clarify the extent of these changes. The ACCC notes that it has sought further
clarification from Telstra on its changes to its back of house costs. However, [c-i-c starts]
[c-i-c
ends]. Given the time and costs to both Telstra and the ACCC of revising the back-of-house
costs in the model, the small quantum of these charges, and small gains expected from the
revision, the ACCC has not requested Telstra to reconstruct a time and motion study on its new
connection and disconnection processes. Furthermore, the ACCC notes that while it has not
required Telstra to reconstruct its time and motion study, UXC as part of its initial update did
review time estimates included in the existing study and made some adjustments to the time

753
754

Paragraph 152AB(4)
Paragraph 152AB(6)(a)
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allocated for certain activities. These adjustments are discussed in more detail in the ACCC’s
draft decision and UXC initial and final reports.
Telstra’s submission to the draft decision also raises the issues about whether or not the ACCC
needs to set a regulated price for the MNM charges as set out in the draft decision. Telstra’s
submission notes that no access seekers have utilised the MNM service since [c-i-c starts]
[c-i-c ends] and Telstra does not anticipate
that there will be any significant demand for MNMs over the life of the FAD. Following Telstra’s
submission and comments regarding the lack of demand for MNM process, the ACCC wrote to
a selection of access seekers seeking information on their current and future use of MNM
services for the ULLS and LSS.
While most access seekers agreed with Telstra’s comments that there had been limited use of
MNM process in recent years, some access seekers noted that they are in fact using these
services or may use them in the near future. While other access seekers noted that the FAD
terms on MNM services act as a benchmark in their commercial negotiations for similar
services.
In light of access seekers’ comments, the ACCC considers it is appropriate to retaining
regulated charges for the MNM connections as they may be used during the life of the ULLS
and LSS FADs. The ACCC’s confirms its draft decision and has set out regulated charges for
MNM services for both the ULLS and LSS in table 14.1 at the end of this chapter.

14.4.2 ULLS, LSS disconnection and wholesale ADSL early
termination charge
The ACCC’s draft decision was to not allow Telstra to impose a separate disconnection charge
for the ULLS and LSS or impose an early termination charge for the wholesale ADSL service.

Disconnection charges
Following submissions to the draft decision the ACCC sought technical advice from UXC on the
implication of imposing a separate disconnection charges for the ULLS and LSS. In
consideration of this matter, UXC has concluded that there are technical grounds for Telstra
levying a separate disconnection charges for the LSS but was unable to find any compelling
reasons to allow Telstra to impose a separate disconnection charge for the ULLS.
The ACCC has considered the technical advice provided by UXC as well as submissions to the
draft decision in making its final decision. The ACCC agrees with advice provided by UXC on
disconnection charges for the ULLS and LSS. As such the ACCC has decided to retain its draft
decision to not allow a separate disconnection charge for the ULLS. The ACCC considers that
a separate disconnection activity and charge for the ULLS is avoidable. The ACCC agrees with
UXC that Telstra is able to provision a new service using the copper pair circuit of a cancelled
ULLS connection and that when required the disconnection of the jumper wires can be
undertaken at the same time as a new connection. The ACCC considers that Telstra is able to
leave its jumping wires in place with minimal risk that the access seeker could continue to use
the ULLS.
However, the ACCC has decided, based on the evidence presented by UXC, that it will depart
from its draft decision and set a regulated disconnection charge for the LSS, to be applied in
certain circumstances. UXC has estimated a regulated charge for a separate disconnection
charge similar to the approach it has taken in estimating other connections charges. The ACCC
has adopted UXC’s estimated charge for a separate disconnection charges for the LSS, as it
provides the best available information about Telstra’s costs for this disconnection work,
allowing Telstra to recover its direct costs associated with a disconnection. The regulated
disconnection charge for the LSS is set out in table 14.1 at the end of this chapter.
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The ACCC agrees with UXC view that a separate disconnection charge should only be applied
in certain circumstances. Specifically, the ACCC’s final decision is that Telstra can only apply a
separate disconnection charge for the LSS when a disconnection is performed outside of
Telstra’s churn process. That is, an end-user is not transferring over to another service provider
or being disconnected because the end-users premise is NBN serviceable at the time of the
disconnection. A separate disconnection is only applicable where an end-user is cancelling the
services and not transferring to another provider or in relation to the rollout of the NBN.
In regards to suggestions raised by iiNet and Macquarie, the ACCC does not consider it
necessary to include an operative term in the FAD to prevent Telstra from imposing a separate
disconnection charge for the ULLS. The ACCC notes that the decision to not allow a separate
disconnection charge for the ULLS is not new and has been in place since the 2011 FAD took
effect.

Early termination charges for the wholesale ADSL service
The ACCC’s confirms its draft decision to not allow an early termination charges for the
wholesale ADSL service. The ACCC has not been provided with any evidence to warrant a
change to its draft decision. In particular, Telstra’s submission to the draft decision does not
provide any information about what cost its early termination charges is seeking to recover.
Rather, Telstra submission raises concerns that the removal of early termination charges could
lead to disruption in the market. Telstra claims that without requiring a minimum term it is
feasible that, in certain circumstances, this could lead to an increasing number of end-users
churning between providers leading to the requirement for more billing adjustments and
additional resourcing requirements for both Telstra and access seekers to accommodate this
increased churn.
The ACCC notes Telstra’s concerns but does not agree with its conclusions that the removal of
an early termination charge would increase the number of end-users churning between
providers. If, as Telstra suggests, there is an increase in billing and associated resourcing costs
for both Telstra and access seekers in accommodating an increase in end-user churn, there
would be nothing preventing an access seeker or Telstra seeking to recover these costs from
its end-user. Furthermore, the ACCC notes that the costs associated with connecting an enduser is already covered through the regulated connection charge. The ACCC notes that by not
allowing an early termination charge to be imposed will allow access seekers to differentiate
their retail offering by offering contracts without lock-in terms, which in turn promotes the LTIE.
The ACCC’s final decision is to not allow an early termination charges for the wholesale ADSL
service as Telstra has not provided any evidence to suggest that this charge is required to
recover its efficient costs of providing a wholesale ADSL service. To give effect to this decision
and for the avoidance of doubt, the ACCC has included a regulatory charge of zero in the FAD.

14.4.3 The scope of regulated charges
The ACCC confirms its draft decision to not increase the scope of its regulation of connection
charges. The ACCC has not been provided with any evidence to warrant a change to its draft
decision.
iiNet was the only submitter to provide comments on the ACCC’s draft decision not to set a
regulated charge for WLR. Specifically, iiNet suggested that the ACCC has appeared to
consider the wrong test in its draft decision and that the ACCC must consider whether
regulation would promote the LTIE not a cost and benefit test.
The ACCC reiterates comments made in its draft decision that no evidence was provided to
suggest that the current charges for the WLR connection create a significant barrier to entry or
cause competition concerns in the supply of the regulated service. The ACCC further notes that
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a high price in and of itself is not justification for regulatory intervention and agrees with iiNet
that demonstrating how the regulation of this charge furthers the LTIE is the key consideration.

Table 14.1

Final FAD connection and disconnection charges for regulatory period
Current
regulated
charges

November
2015 to June
2016

July 2016 to
June 2017

July 2017 to
June 2018

July 2018 to
June 2019

LSS charges
LSS single connections*
Band 1

$47.55

$42.63

$43.66

$44.72

$45.80

Band 2

$47.55

$43.65

$44.70

$45.78

$46.89

Band 3

$47.55

$44.66

$45.74

$46.85

$47.98

$45.79

$46.89

$48.03

$49.20

Band 4
LSS single disconnections**
Band 1

$42.69

$20.49

$20.98

$21.49

$22.01

Band 2

$42.69

$19.28

$19.75

$20.23

$20.72

Band 3

$42.69

$19.72

$20.20

$20.69

$21.19

$21.41

$21.93

$22.46

$23.00

Band 4

LSS MNM connection charges – where the service is to be connected on a line Telstra is using to supply a
wholesale ADSL service
Fixed
amount
(per MNM)

$154.56

$168.14

$172.21

$176.38

$180.64

Variable
amount

$35.52

$23.99

$24.57

$25.16

$25.77

$679.59

$696.04

(per
connection)
LSS MNM minimum exchange charge (excluding Band 4)
Per
exchange

$865.04

$647.85

$663.53

ULLS charges
ULLS single connection charges – in use ULLS, transfer ULLS and enhanced vacant ULLS connections***
Band 1

$55.60

$51.62

$52.87

$54.15

$55.46

Band 2

$58.58

$50.75

$51.98

$53.23

$54.52

Band 3

$63.66

$55.63

$56.98

$58.36

$59.77

$65.37

$66.95

$68.58

$70.23

Band 4

Charges for ULLS MNM – involving the transfer of end-user data services from a Telstra wholesale PSTN
and/or ADSL service, or from a line that Telstra is using to supply a ULLS to another access seeker
Fixed
amount
(per MNM)

$152.25

$168.14

$172.21
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$176.38

$180.64

Variable
amount
(per
connection)

Current
regulated
charges

November
2015 to June
2016

July 2016 to
June 2017

July 2017 to
June 2018

July 2018 to
June 2019

$27.58

$20.18

$20.66

$21.16

$21.68

$571.65

$585.48

$595.65

$614.16

$10.26

$11.34

$11.62

$11.90

$12.19

$13.79

$14.95

$15.31

$15.68

$16.06

ULLS MNM minimum exchange charge
Per
exchange

$703.86

ULLS call diversion charge
Fixed
amount
(per
ULLS call
diversion)
Variable
amount
(pro rata
per month)
ULLS cancellation charges
Per service
where prejumpering
has
occurred

$22.06

$15.09

$15.46

$15.83

$16.21

Where
entire MNM
is
cancelled

$152.25

$168.14

$172.21

$176.38

$180.64

$20.66

$21.16

$21.68

$22.20

Wholesale ADSL
Completed Type A connection
Per
connection

$22.50

Completed Type B and all other wholesale ADSL connections
Per
connection

$80.00

$44.02

$45.08

$46.17

$47.29

Early
termination
charge

$50.00

$0.00

$0.00

$0.00

$0.00

* Note: the single LSS connection charge does not apply where the line on which the LSS is connected was
being used to supply a ULLS.
** Note: These charges are not payable for: a disconnection made pursuant to the Telstra churn process by
which services can be transferred between LSS, and between LSS and DSL services, or any period in which
the Access Seeker was participating in the Telstra LSS churn process and Telstra (Bigpond) was not
participating in the Telstra LSS churn process.
*** Note: No price is set for a Vacant ULLS connection.
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15

Internal interconnection cable (IIC)
Key Points

15.1



The ACCC’s final decision is to include an IIC charge of $0.051 (excluding GST) per
month per pair installed, in the FAD price terms. This charge is determined by
applying the same uniform price decrease as for the primary price terms to the
current IIC charge.



The IIC service is essential for access seekers that supply services to end-users
using the ULLS and LSS.



In June 2014, the ACCC varied the existing ULLS and LSS FADs to include price
terms for the IIC charge. The varied FADs specified an IIC charge of $0.056
(excluding GST) per month. This charge is the same as that set in the 2012 arbitral
final determinations (FDs). This variation commenced on 1 July 2014 (the day after
the existing arbitral determinations expired).



The ACCC’s draft decision was to retain the pricing methodology used for the
arbitral decisions for the FAD as the FLSM has insufficient disaggregation of costs to
enable a price to be set on a standalone basis for the IIC. The ACCC therefore
proposed in the draft decision to apply the same uniform price change as
determined for other regulated fixed line charges to the IIC charge.



The final decision on the IIC charge confirms the pricing approach proposed for the
IIC charge in the draft decision.

Introduction
The internal interconnection cable (IIC) is a twisted copper pair cable connecting an access
seeker’s equipment to Telstra’s customer access network (CAN) and is required for an access
seeker being able to obtain an Unconditioned Local Loop Service (ULLS) or Line Sharing
Service (LSS) from Telstra. Specifically, the IIC connects a point of interconnection (POI) in the
relevant access seeker’s equipment space to Telstra’s main distribution frame (MDF) (or its
equivalent). It is installed by the relevant access seekers but is then owned and operated by
Telstra.
The ACCC currently regulates the IIC charge via the ULLS and LSS final access
determinations (FADs) varied on 30 June 2014. The price terms ($0.056 per month per pair
installed) in the ULLS and LSS FADs are the same as those set out in the final arbitral
determination made in November 2012 under the previous Part XIC regime. The ACCC’s view
when it varied the ULLS and LSS FADs was that the IIC FAD price terms should remain the
same as those determined in the final arbitral determinations until the ACCC makes new FADs
for these services.
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The ACCC set the current IIC charge of $0.056 per copper pair installed per month in the 2012
IIC final determinations (FD) by adjusting Telstra’s IIC cost model to more closely align the
755
model with the pricing approach from the Fixed Line Services Model (FLSM).
This chapter provides the ACCC’s final decision on the IIC charge. In reaching its final decision,
the ACCC has considered Telstra’s and access seekers’ submissions in response to the draft
decision.

15.2

March 2015 ACCC draft decision
The ACCC commenced consulting on IIC charges in the non-price terms and conditions
756
(NPTC) FAD position paper in May 2014. The position paper sought views on the approach
for pricing IIC and (any) alternative approach to pricing the IIC. Access seekers submitted that
the IIC charge should either be $0 or be maintained at the previous $0.056 charge until the
757
ACCC determines new charges. Telstra submitted that the IIC charge needed to be
considered as part of the inquiry into primary prices to ensure consistency and minimise the risk
758
of over or under recovery of costs. The ACCC’s March 2015 draft decision was to set an IIC
759
charge of $0.056 (excluding GST) per month per pair installed in the FAD price terms.
The ACCC considered using the FLSM for setting the IIC charge. However, the draft decision
was unable to adopt this approach for a number of reasons including that the level of
information currently available to the ACCC does not allow estimation of a stand-alone IIC
charge within the FLSM. In particular, there is insufficient granularity within the FLSM to enable
an allocation of costs separately to the IIC service [c-i-c starts]
[c-i-c ends].
The ACCC also considered Telstra’s proposal for setting the IIC charge within the FLSM but did
not proceed with the proposal for a number of reasons including:


Information submitted by Telstra does not [c-i-c starts]

[c-i-c ends]


Telstra’s approach is based on a number of assumptions [c-i-c starts] such as the
number of TEBA racks at the end of the NBN rollout. [c-i-c ends] Telstra has not
provided evidence or justification for these assumptions.



Telstra’s approach appeared to suggest a [c-i-c start]
760
[c-i-c end].

The ACCC considered that it should use an alternative approach to that proposed by Telstra
and that the approach taken in the 2012 FDs to determine IIC price terms could be a useful
starting point to determine an IIC charge. The draft decision IIC charge was estimated by
adopting the previous IIC charge of $0.056 per pair installed per month and adjusting for the
755
756
757
758
759
760

ACCC, ULLS and LSS Access Disputes - Chime Communication Pty Ltd/Telstra Reasons for Final
Determination, November 2012, p 16.
ACCC, Telecommunications Final Access Determination inquiries – non-price terms and conditions
and supplementary prices, Position paper, May 2014, p. 17.
Submissions to the non-price terms and conditions discussion paper is discussed in more detail in the
ACCC’s March draft decision, pp. 172-173.
Telstra, Final Access Determination inquiry on supplementary pricing, Response to ACCC position
paper, 15 July 2014, pp. 3–14.
ACCC, Draft Decision, p. 171.
ACCC, Draft Decision, p. 175.
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same uniform change in prices (-0.7 per cent in the draft decision)
services over the regulatory period.

15.3

761

across all declared

Submissions to the draft decision
Frontier commented [c-i-c starts]
[c-i-c ends] Frontier also stated that the ACCC’s reasoning
763
for setting prices to IIC services also applies to the TEBA services. [c-i-c starts]

[c-i-c ends]

765

iiNet agreed with the ACCC’s draft decision that IIC charges should be included in the FADs for
ULLS and LSS. However, iiNet noted that Telstra treats the IIC as part of Telstra’s TEBA
service, with the other two main components of that service being power and TEBA racks. For
this reason, iiNet submitted that TEBA racks and power charges should also be included as a
766
combined charge with IIC.

15.4

ACCC final decision
The ACCC’s final decision is to include an IIC charge of $0.051 (excluding GST) per month per
pair installed in the FAD price terms. The ACCC’s final decision is to set the IIC charge by
applying the uniform price change determined for the primary price terms using the FLSM to the
IIC charge of $0.056 per pair installed per month as set for the 2012 final arbitral
determinations.
761
762
763

764
765
766

Uniform changes refers to applying the same proportion of change in IIC charges as that for other
declared services that were calculated within the FLSM.
Frontier Economics, Submission on the ACCC’s draft decision on fixed line prices – A report prepared
for the Competitive Carriers Coalition, iiNet and Optus, May 2015, p. 40.
The ACCC stated in the draft decision that even though the IIC is not part of the ULLS or LSS, access
seekers are unable to provide ULLS or LSS based services to end users without the IIC service.
Therefore, when determining prices for ULLS and LSS, IIC prices must also be determined.
Frontier Economics, Submission on the ACCC’s draft decision on fixed line prices – A report prepared
for the Competitive Carriers Coalition, iiNet and Optus, May 2015, p. 41.
Ibid, p. 41.
iiNet, Submission by iiNet Limited, May 2015, p. 7
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The ACCC continues to consider that the methodology used for the 2012 FDs to determine IIC
price terms is an appropriate starting point for the IIC charge given limitations of the FLSM in
this regard:


The asset classes used in the FLSM continue to be insufficiently disaggregated to
readily derive IIC costs based on specific assets used to provide the IIC service. Telstra
has been unable to provide further detailed information on assets used to supply the
IIC service compared to those provided in the 2012 FDs.



[c-i-c starts]
[c-i-c ends] does not allow a standalone IIC charge to be estimated.

The ACCC notes Frontier’s and iiNet’s submissions for including other TEBA charges (TEBA
power and TEBA rack space) in the FAD. The ACCC maintains its draft decision to only set the
IIC charge in these FADs as the ACCC has not consulted on setting regulated charges for the
TEBA power and TEBA rack services and further consultation would delay the FSR FAD
inquiry.

15.5

Assessment of approach against section 152BCA
matters
In making an access determination, the ACCC is required to take into account matters in
section 152BCA(1), (2) and 152AB(2), (4) and (6) of Part XIC of the CCA.
The ACCC considers that the IIC charge included in the final decision setting prices for the
767
declared fixed line services promotes the LTIE for the following reasons:

767
768
769
770
771
772



Promoting competition in markets for the declared services – the final decision IIC
charge is based on the current charge which was set in the 2012 arbitral decisions. The
pricing approach in the 2012 arbitral decision allowed a reasonable estimate of the
efficiently incurred costs of supplying the IIC services which will promote competition in
769
the relevant markets for the supply of voice and/or broadband services. Access
seekers will be able to acquire the listed services at prices that reflect efficient and
prudent cost of supply which will promote access to the IIC service, the LSS and the
770
ULLS.



Encouraging the economically efficient investment in, and the economically efficient
771
use of, infrastructure – the final decision IIC charge is based on a reasonable
estimate of the efficiently incurred cost of supplying the IIC service. In setting the IIC
charge, the ACCC has had regard to the technical feasibility of the listed services to be
772
supplied and charged for. The ACCC considers that the final decision IIC charge
would contribute the efficient and prudent cost of supply (which will allow equally
efficient access seekers to compete with Telstra on their own merits), promote access
to the relevant listed services (ULLS and LSS), and promote the efficient operation of
Telstra’s fixed line network.

768

Paragraphs 152BCA(1)(a) and 152AB(2).
Paragraph 152AB(2)(c).
ACCC, ULLS and LSS Access Disputes - Chime Communication Pty Ltd/Telstra Reasons for Final
Determination, November 2012, p. 56.
Paragraph 152AB(4).
Paragraphs 152AB(2)(e) and 152BCA(1)(g).
Paragraphs 152AB(6)(a
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The ACCC considers that the final decision IIC charge is in the legitimate business interests of
773
the access provider as it is based on the efficiently incurred cost of supplying the IIC service.
The ACCC considers that the final decision IIC charge reflects the efficient cost of supplying the
IIC service. This is likely to have a positive effect on the acquisition of the relevant declared
services and would have flow on benefits to downstream services as the costs of supplying
774
retail voice and broadband services would likely decrease. In determining this charge, costs
775
that are already being sufficiently recovered through other services have been removed.
The ACCC has stated in its access pricing principles – Telecommunications 1997 that if an
access seeker enhances the facility to provide the required services, the access provider
should not attempt to recover any costs related to this enhancement for themselves. Equally, if
an access provider must enhance a facility to provide the service, it is legitimate for the access
776
provider to incorporate some proportion of the cost of doing so in the access price. The
ACCC has previously noted that the costs for installing equipment relating to the IIC have been
borne by the access seekers or Telstra depending on the circumstances of a particular
777
exchange.
The ACCC is of the view that the value to parties of these installations is confined to the
provision of the IIC service by Telstra to the access seekers. The ACCC notes that the current
778
IIC charge appropriately accounts for the costs borne by the different parties.
In basing the final decision IIC charge on the current charge, the ACCC has considered the
value of extensions or enhancements whose cost has been borne by someone else regarding
779
the provision of the IIC service.
The ACCC considers that the final decision IIC charge is based on an estimate of the efficiently
incurred costs of supplying the IIC service. The ACCC considers that this will not compromise
the operational and technical requirements necessary for the safe and reliable operation of a
780
carriage service, a telecommunications network or a facility.
The ACCC considers that this cost-based charge for the IIC service will encourage the
economically efficient operation of the relevant declared services, the downstream services
provided through the declared services and the telecommunications networks and infrastructure
781
used to supply these services.
The ACCC notes that the IIC service is generally acquired by access seekers of ULLS and
LSS. The ACCC considers that setting an IIC charge that reflects the efficiently incurred cost of
782
supply will facilitate and promote the supply of the ULLS and LSS where appropriate.
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775
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777
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779
780
781
782

Paragraph 152BCA(1)(b).
Paragraphs 152BCA(1)(c) and 152AB(2)(c).
ACCC, ULLS and LSS Access Disputes - Chime Communication Pty Ltd/Telstra Reasons for Final
Determination, November 2012, p. 59. Paragraph 152BCA(1)(d).
ACCC, Access pricing principles-telecommunications, July 1997,p.11.
ACCC, ULLS and LSS Access Disputes - Chime Communication Pty Ltd/Telstra Reasons for Final
Determination, November 2012, p. 59.
ACCC, ULLS and LSS Access Disputes - Chime Communication Pty Ltd/Telstra Reasons for Final
Determination, November 2012, p. 59.
Paragraph 152BCA(1)(e).
Paragraph 152BCA(1)(f).
Paragraphs 152BCA(1)(g); 152AB(2)(c) and (e).
Paragraph 152BCA(2).
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Part C: Scope of the application of the SAOs
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16

Geographic exemption
Key points


16.1

The ACCC’s final decision is that the SAOs and the FADs for WLR and LCS
should apply to all geographic areas, including CBD areas.

Introduction
While the preceding chapters in this report on the FAD price terms discuss the application of
the FLSM and key issues in that application, this Chapter and Chapter 17 set out the ACCC’s
decision on the scope of the application of the SAOs in respect of the supply of the declared
fixed line services.
The ACCC can make terms and conditions in FADs which provide that any or all of the SAOs
do not apply to a carrier or carriage service provider either unconditionally or subject to such
783
conditions and limitations as are specified in the FAD.
In the past, access providers have sought from the ACCC two types of exemptions from
regulation:
 geographic exemptions, which would exempt an access provider from the application of
the SAOs when it supplies services in specific geographic areas. There are currently no
geographic exemptions included in the fixed line services FADs.


carrier-specific exemptions, which would exempt specific carriers/CSPs from the
application of the SAOs. There is an exemption in the existing wholesale ADSL FAD,
which limits the application of the category A SAOs to Telstra only. Carrier-specific
exemptions are discussed in further detail in chapter 17.

In April 2014, the ACCC decided to continue to declare the fixed line services for a period of
five years. In respect of WLR and LCS, the ACCC decided that the SAOs would apply to all
access providers nationally, extending the declaration to WLR and the LCS supplied in CBD
areas (where previously, the service descriptions for these declarations excluded CBD
784
areas). From 1 August 2014, the regulated terms and conditions in the relevant FADs
(including regulated prices) applied to Telstra when supplying the WLR service and LCS in
CBD areas. That is, there are no geographic exemptions for services supplied in CBD areas in
the current WLR and LCS FADs.
In October and November 2014, Telstra, iiNet and Macquarie Telecom made submissions to
the ACCC’s discussion paper to the fixed line services FAD inquiry about exempting WLR and
LCS services supplied in CBD areas from the application of the SAOs. In response to the
March Draft Decision, Telstra submitted that, in making new FADs, the ACCC should provide
785
that the SAOs do not apply in the CBD areas unconditionally. Telstra also submitted in
response to a request for information that if the ACCC does not believe an unconditional

783
784

785

See section 152BC(3)(h)(ii) of the CCA.
Section 152AR of the CCA. In the past, the ACCC exempted CBD areas from WLR and LCS
regulation. Between 2002 and before the change in 2014, the service description for the LCS
exempted the CBD areas of Sydney, Melbourne, Adelaide, Brisbane and Perth from the declarations.
Similarly, the service description for WLR also exempted CBD areas when it was first separately
declared in 2006 until the change in 2014. Therefore, in the past, access providers were not obliged
to supply these services when requested in CBD areas.
Telstra, submission to ACCC March draft decision, public version, 1 May 2015, p. 3.
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exemption is appropriate for whatever reason, the ACCC should also consider making an
786
exemption subject to conditions or limitations.
In March 2015, the ACCC published its draft decision on the fixed line services FAD. In that
decision, it set out its view that the SAOs and the WLR and LCS FAD terms should apply to the
supply of WLR and LCS services in CBD areas. In reaching this view, the ACCC found that
exempting the supply of WLR and LCS in CBD areas would not promote the LTIE. This is
consistent with the ACCC’s decision in the 2014 declaration inquiry to regulate CBD areas.

16.2

ACCC March Draft Decision
In its draft decision, the ACCC identified the relevant markets for the WLR and LCS and
considered that these markets were the:


retail and wholesale markets for the supply of fixed voice services



retail market for the supply of a bundle of fixed voice and fixed broadband services.

The ACCC expressed draft views on substitution, including views on substitution in respect of
the product dimension. Specifically, the ACCC’s draft view was that at the retail level, some
end-users may be reluctant to switch from a traditional voice service to IP-based services
(supplied over the ULLS or an alternate network) or a mobile service for a range of reasons.
Further, the ACCC’s draft view was that at the wholesale level, self-supply of fixed voice
services via the ULLS and the resale of or self-supply of fixed voice services over alternative
787
networks are not close substitutes for traditional voice services.
With regard to the above markets, the ACCC’s draft view was that Telstra remained the
dominant wholesale and retail provider of fixed voice services in the CBD areas and that this
dominance was likely to enable Telstra to exploit economies of scale and scope.
In its section 152BCA assessment, the ACCC considered whether including the exemptions for
the supply of WLR and LCS in the CBD areas would promote competition in the relevant
markets. The ACCC’s Draft Decision was that as there was still significant demand for
traditional voice only services and Telstra’s pricing of WLR services had had a flow on effect on
788
retail prices for voice services, the inclusion of CBD exemptions would not promote the LTIE.
Also, the ACCC’s Draft Decision was that applying the SAOs and the FADs to WLR and the
LCS supplied in CBD areas would promote the economically efficient use of, and economically
789
efficient investment in, infrastructure.
The ACCC also assessed the CBD exemptions
against the relevant matters in section 152BCA and found that its assessment supported
applying the SAOs and FADs to WLR and LCS supplied in CBD areas (i.e. no exemption for
790
CBD areas).
Lastly, in the March 2015 Draft Decision, the ACCC also noted its decision in the declaration
791
inquiry in relation to LCS. Specifically, while the ACCC did not receive evidence during the
declaration inquiry that Telstra was supplying the LCS at a rate that was well above the
economically efficient cost price, the ACCC considered that given the lack of effective
competition in supplying voice-only services in CBD areas, Telstra would have an incentive and
ability to raise the LCS price in CBD areas in the event that the CBD exemptions were removed
786
787
788
789
790
791

Telstra, response to ACCC request for further information, public version, 11 August 2015, p. 6.
ACCC, March draft decision, public version, March 2015, p 189
Ibid., p 194
Ibid., p 197
Ibid., p 198
Ibid., p 182
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792

only from the WLR service description. The ACCC therefore found that removing the CBD
exemptions from the LCS service description would lead to lower retail prices, greater
793
innovation and choice and so would promote the LTIE. The ACCC maintains this view on
LCS in this final decision.

16.3

Submissions to Draft Decision
Market structure and market definition
In its submission to the ACCC discussion paper and the March Draft Decision, Telstra
submitted that competition is effective in the CBD areas due to the availability of multiple
794
substitutes. Telstra disagreed with the ACCC’s view that the ULLS is not a substitute for
WLR at the wholesale level in cases where only a small number of services are required due to
a lack of economies of scale. Further, Telstra also repeated its arguments and argued that IPbased services and fibre-based DTCS tails offer alternative wholesale inputs for the supply of
795
fixed voice services at the retail level. Telstra provided an example of the Optus Evolve
product suite which contains the access option of Ethernet over Managed Leased Line Ethernet
796
(a transmission service).
In response to the ACCC discussion paper and request for further information, [c-i-c starts

c-i-c ends].

State of competition
Telstra suggested that the ACCC appears to believe that for competition to be effective, the
commercial price of the WLR should be driven down to at least the regulated price (if not a
cost-based price). Telstra claims that the ACCC’s view is that Telstra’s prices are above the
regulated prices due to market power and that this fails to explain why Telstra has not changed
its prices since 2005. Telstra referred to a report from Castalia to support its view that because
Telstra has not changed its long term prices for WLR and LCS, this would suggest that Telstra
799
does not have market power. Telstra submitted that the likely cause for the price difference
between CBD and other areas is that Telstra’s loss of market share (owing to an increase in
800
ULLS based competition) is resulting in increasing average costs of supply for WLR.

792
793
794
795
796
797

ACCC, Public Inquiry into the fixed line services declarations: Final report, April 2014, p. 44.
ACCC, Public Inquiry into the fixed line services declarations: Final report, April 2014, p. 44.
Telstra, submission to ACCC discussion paper, public version, 13 October 2014, p. 15; Telstra,
submission to ACCC March draft decision, public version, p. 188.
Telstra, submission to ACCC March draft decision, public version, 1 May 2015, p. 186.
Telstra, submission to ACCC request for further information, public version, 11 August 2015, p. 13.
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799

800

Telstra commissioned an expert report by Castalia in support of its submission to the fixed line
services discussion paper, available at:
https://www.accc.gov.au/system/files/Telstra%20Submission%20to%20the%20fixed%20services%20
FAD%20inquiry%20on%20price%20and%20non-price%20terms%20%20Expert%20report%20for%20SAOs%20submission.PDF, October 2015.
Telstra, submission to the ACCC March draft decision, public version, 1 May 2015, p. 187.
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16.4

Consideration of the LTIE
Promoting competition
In its submissions to the ACCC discussion paper and March Draft Decision, Telstra submitted
that any ex-ante regulation should be limited to areas where there is an essential bottleneck
801
facility to be regulated and WLR is not such a bottleneck. Telstra argued that if the ACCC
were to undertake a proper evidence-based market review (rather than relying on an imputation
or margin analysis), this review would show that there are multiple substitutes to WLR which
allow competitors to provide the final product (i.e. a standard telephone call) at a cost
802
comparable to Telstra.

Economically efficient use of, and investment in, infrastructure
Telstra submitted that there is [c-i-c starts
c-i-c ends] per cent spare capacity on
DSLAMs and that it is a more economically efficient for access seekers to use the already
installed infrastructure through ULLS/LSS based service offerings, rather than encouraging the
803
use of WLR (through ‘low regulated prices set by regulation’).

16.5

ACCC final assessment and decision
Consistent with the ACCC’s Draft Decision, the ACCC’s final decision is to not exempt the
supply of WLR and LCS in CBD areas from the SAOs, for the reasons set out in this section.
This reflects the present approach under the current FADs for the WLR and LCS, and the
ACCC’s position in the declaration inquiry.

Market definition
In making an access determination, the ACCC is required to take into account a number of
matters. In particular, in considering whether to exempt the supply of WLR and LCS in CBD
areas from the SAOs, the ACCC must consider whether its decision will promote competition in
markets for listed services. This involves identifying the relevant markets for the services in
question and assessing the state of competition in those markets. Consistent with its March
2015 Draft Decision, the ACCC’s final view is that the relevant markets are:


the retail and wholesale markets for the supply of fixed voice services, and



the retail market for the supply of a bundle of fixed voice and fixed broadband services.

In its declaration decision, the ACCC decided to declare WLR and LCS on a national basis (by
removing the CBD exemptions from the WLR and LCS service descriptions). In doing this,
consistent with the ACCC’s approach in the past, the ACCC considered the implications for
competition within the CBD areas in undertaking its LTIE assessment.
Substitution is the key to market definition. Substitution involves switching from one product to
another in response to a change in the relative price, service or quality of the product that is the
subject of the inquiry. There are two types of substitution at different functional levels which are
relevant to this decision on geographic exemptions:
801
802
803

Telstra, submission to the ACCC discussion paper, public version, 13 October 2014, p. 25; Telstra,
submission to the ACCC March draft decision, public version, 1 May 2015, p. 188.
Telstra, submission to the ACCC discussion paper, public version, 13 October 2014, p. 11; Telstra,
submission to the ACCC March draft decision, public version, 1 May 2015, p. 188.
Telstra, submission to the ACCC discussion paper, confidential version, 13 October 2014, p. 16;
Telstra, submission to the ACCC March draft decision, confidential version, 1 May 2015, p. 189.
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substitution at the retail level, which involves end-user-switching by end-users; and



substitution at the wholesale level, which involves switching by suppliers (ie. access
seekers).

The ACCC has focused on demand-side substitution at both levels in its analysis in this section.
There may be associated switching costs or difficulties which, if significant, can impede the
substitutability of products. When considering whether a product is substitutable, the ACCC
may consider customer attitudes, the function or end-use of the technology, past behaviours of
804
buyers, relative price levels, and physical and technical characteristics of a product.
Typically, the ACCC considers the product, geographic and temporal dimensions of a market.
The ACCC discusses substitution at the retail and wholesale levels below.

Product dimension
Retail level substitutability
Wholesale line rental (WLR) is a wholesale input that is used in combination with LCS to supply
traditional fixed voice services, and the fixed voice part of a bundle of fixed voice and fixed
broadband services in retail markets. WLR is also used as an input to provide special services
such as point of sale EFTPOS solutions, facsimile, and security alarms.
On balance, and for the reasons set out below, the ACCC considers that there are limited retail
substitutes which end-users currently buying a WLR-based fixed voice service or special
service can switch to in the event of a SSNIP in WLR-based services.
Retail fixed voice services
Defining the relevant markets for fixed voice services involves considering services for retail
customers or end-users which are substitutes for retail voice services (supplied through WLR).
The ACCC notes that from an end-user’s perspective there are the following alternative means
by which voice services can be acquired by them:


VoIP services which are purchased as part of broadband services



Voice services provided over other alternative and non-copper networks such as
mobile networks and fixed wireless networks.

In this FAD inquiry, Telstra submitted that at the retail level, end-users can switch to alternative
voice products in the event of a rise in the prices of WLR-based fixed voice services,
specifically:


IP-based voice services (VoIP) such as those supplied over fibre networks or via the
805
ULLS



Fixed wireless voice services.

806

In its response to the further request for information, Telstra reiterated that the industry has
increasingly accepted VoIP as a legitimate alternative to PSTN-based voice. Telstra also
indicated that the barriers of providing VoIP to end-users are low and the costs of providing and
804
805
806

See ACCC, Merger Guidelines, November 2008, p.19 for a useful list of information the ACCC may
consider when identifying close substitutes to the relevant product.
Telstra, submission to the ACCC discussion paper, public version, 13 October 2014, p. 14
Ibid., p. 14
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obtaining VoIP are not prohibitive.
808
have changed.

807

Further, Telstra submitted that perceptions of VoIP quality

Consistent with its March Draft Decision, the ACCC considers that some end-users may be
reluctant to switch from a PSTN-based voice service to an IP-based service supplied over a
fibre network or via ULLS, or a mobile service, for a range of reasons.
809

While the ACCC recognises that some VoIP services such as POTS-emulation VoIP are a
good substitute because they offer higher quality service assurance and do not require an enduser to upgrade their customer equipment (low or no barriers to switching), there are technical
limitations because these VoIP services cannot perform some functions which PSTN based
services can. These services are special services like EFTPOS, which are discussed more
below, facsimile and security alarms. Further, while POTS-emulation VoIP may be a demand
side substitute for end-users in the retail market, the availability of POTS-emulation VoIP
depends on whether access seekers are offering it at the retail level (and whether access
seekers consider it a viable substitute at the wholesale level). This is discussed in further detail
below.
810

811

Other VoIP services such as carrier-grade and application layer VoIP (provided over fibre
networks or ULLS) have reduced substitutability in view of the switching costs for end-users
which arise because they would have to buy a VoIP enabled router and handset, and/or would
require end-users to enter in to a minimum contract term for the underlying internet service or
pay a set-up fee if the end-user does not sign up to a contract. The ACCC maintains its draft
view that end-user perception as to the quality of these VoIP services may also be a reason for
a reluctance to switch. Further, as noted in the March 2015 Draft Decision, and as is the case
with POTS-emulation VoIP, carrier-grade and application layer VoIP are limited in functionality
as they cannot supply special services.
In view of the above, the ACCC maintains its draft view that VoIP services are not a strong
substitute for traditional PSTN-based voice services from a retail end-user perspective.
Telstra submitted that mobile services offer an effective alternative for end-users who only need
a voice service. Telstra submitted that information obtained from the ACMA reports indicates
that end-users are increasingly moving away from fixed line telephony services. Telstra
812
submitted that the mobile markets in the CBD are highly competitive.
The ACCC maintains that in line with the reasons set out in its Draft and Final Decisions in the
2014 declaration inquiry, mobile services are not a close substitute for traditional voice-only
services. For a significant proportion of retail end-users, mobile voice services are not
substitutable for traditional fixed-voice services due to switching costs, technical and pricing
limitations. As the ACCC noted in its 2013-2014 Telecommunications Report, for most

807
808
809

810

811

812

Telstra, submission to ACCC request for further information, confidential version, August 2015, p. 7.
Ibid., p. 7.
The access seeker uses the normal voice band of the copper line to connect a standard (POTS)
telephone to a Multi-Service Access Node (MSAN) installed in Telstra exchanges that can terminate
both DSL and voice-band traffic
The end-user connects to an internet access device (such as internet phone or modem with handset
adapter) that converts the voice call to VoIP at the end-user premises. The call is transferred to the
exchange and the access seeker’s equipment over the broadband connection.
The access seeker provides a voice service through a full IP solution over the broadband connection,
using either a VoIP handset or software on a computer to emulate a telephone, for example, Skype or
other non-prioritised VoIP service.
Telstra, submission to ACCC further request for information, public version, August 2015, p.10.
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consumers, mobile services continue to complement fixed line telephone services, rather than
813
be a complete substitute.
Telstra has submitted that fixed wireless has become a viable alternative for the supply of voice
814
services. The ACCC maintains its view that fixed wireless networks are a limited substitute
for PSTN-based fixed voice only services due to their limited availability in CBD areas. The
ACCC also notes that some special services cannot currently be supplied over fixed wireless
networks.
Special services (such as EFTPOS)
As noted above, there are retail special services which have historically been provided over a
copper line (using WLR) including EFTPOS machines, facsimile, security alarms, elevator
telephones and back-up telephones.
For the reasons set out below, the ACCC considers that there are limited retail substitutes for
WLR-based special services.
The ACCC understands that businesses requiring EFTPOS typically require two line rental
services, one for an EFTPOS machine and another for either a voice-only or a bundled voice
and broadband service.
In its submission to the discussion paper and its response to the ACCC’s request for further
information, Telstra submitted that:


the use of WLR-based EFTPOS is being subsumed by the use of mobile EFTPOS
machines and the use of mobile services as a platform for EFTPOS transactions has
815
increased year on year.



IP EFTPOS terminals are widely available for use where a fixed solution is preferred
over a mobile solution, and these IP EFTPOS terminals can be used over a ULLS or
816
fibre based connection and such IP connections can be used to supply voice,
817
broadband and EFTPOS over the single IP access line.

The ACCC sought more information on the take up and substitutability of mobile and IP
EFTPOS for WLR-based ‘dial-up’ EFTPOS from access seekers and financial institutions.
One non-Telstra mobile network operator [c-i-c starts
c-i-c ends] confirmed that it
818
provides mobile EFTPOS. Another mobile operator noted the possibility of financial
institutions purchasing a SIM card from it and on-selling that mobile connection with an
EFTPOS device to create an EFTPOS solution.
From inquiries with financial institutions, it appears most financial institutions offer all three
types of EFTPOS and some institutions are encouraging new customers to transition from
WLR-based or ‘dial-up’ EFTPOS to mobile EFTPOS using 2G or 3G, with little or no price
differential between fixed and mobile EFTPOS solutions.
813

814
815
816
817
818

ACCC, ACCC telecommunication reports 2013-2014, p. 15 (available
at:https://www.accc.gov.au/publications/accc-telecommunications-report/accc-telecommunicationsreport-2013-14)
Telstra, submission to the ACCC discussion paper, 13 October 2014, public version, p. 15
Telstra, submission to the ACCC discussion paper, public version, 13 October 2014, p. 19; Telstra,
response to ACCC request for further information, public version, 11 August 2015, p. 11.
Telstra, submission to the ACCC discussion paper, public version, 13 October 2014, public version, p.
19
Ibid., p. 19
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However, information from another financial institution indicates that mobile EFTPOS might not
be a practical option for some customers, especially retail outlets. This advice indicated that for
these customers, a WLR-based fixed EFTPOS solution would appear to be a practical choice,
as customers come to a fixed point of sale to make purchases and fixed EFTPOS may be
perceived to be more reliable and less susceptible to mobile dropouts. In response to this,
Telstra submitted that retailers would consider fit-for-purpose options and price rather than
connectivity when selecting an EFTPOS supplier. Telstra submitted that the ACCC should not
assume that some customers not switching to IP/mobile EFTPOS is evidence that there is not a
819
more appropriate solution available to them.
The ACCC also notes that one financial institution also offered a (40 per cent) lower terminal
rental price for its WLR-based EFTPOS solution compared to its rental price for mobile
EFTPOS terminals. Telstra submitted that variation in different EFTPOS providers’ pricing,
820
service levels and technical capability is expected in a competitive market.
The ACCC also understands from its inquiries with financial institutions that IP-based EFTPOS,
while being a fixed-line EFTPOS solution, would only be suitable for some businesses such as
supermarkets and fast food restaurants, which have high foot traffic, and that they may not be a
close substitute due to switching costs associated with buying the systems and software to
support IP-based EFTPOS.
Considering the available information, the ACCC’s final view is that mobile and IP-based
EFPTOS may not be a substitute for WLR-based EFTPOS for certain retailers, and is therefore
not a fully effective substitute.
The ACCC understands that for other complex services, other than EFTPOS (such as
facsimile, elevator telephones, back up telephones and security alarms), there are limited
effective substitutes. While Telstra has submitted that significant work is underway to ensure
that all services can be supplied using the NBN (that is, there has been progress in developing
IP-based alternatives), the ACCC maintains its view that work for new IP-based solutions is not
821
yet complete and it would require end-user investment in customer equipment which may be
a further barrier to customer switching.

Wholesale level substitutability
Access seekers (being retail service providers) use resale services, WLR and the LCS,
acquired at the wholesale level to provide retail fixed voice-only services (and special services)
either on a standalone basis or as part of a bundle to end-users. At the wholesale level, the
potential alternatives to WLR and LCS available to access seekers are:

819
820

821



self-supply of fixed voice services via the ULLS (e.g. POTS emulation VoIP),



self-supply of fixed voice services over a non-copper end-to-end network such as HFC
or other fibre network, or



a resale fixed voice service supplied by a non-Telstra wholesale provider using the
ULLS or an alternative network.

Telstra, response to ACCC additional inquiry on EFTPOS services, public version, 21 August, p. 2.
submission to request to further information, confidential version, 21 August 2015, p. 2
Telstra, response to ACCC additional inquiry on EFTPOS services, public version, 21 August, p. 2.,
Telstra, submission to ACCC request for further information, confidential version, 21 August 2015, p.
2
For example, the Communications Alliance NBN OTT Services Transition Working Group (NOST) is
continuing work is to be undertaken to assess the implications for over the top device transition
arising from the introduction of FTTN to the range of access technologies to be used during the rollout of the NBN. See: http://www.commsalliance.com.au/Activities/committees-and-groups/nost-wg
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During this FAD inquiry, Telstra made submissions rejecting the ACCC’s view that the above
822
alternatives were not effective substitutes for WLR or copper based services in CBD areas.
823
In addition to self-supply of ULLS (using DSLAMs), and the use of non-copper fibre
824
825
networks, Telstra also submitted that the use of commercial or regulated DTCS tails,
provide alternatives to WLR at the wholesale level which can be used to provide fixed voice
services at the retail level.
The ACCC maintains its March Draft Decision that the above wholesale inputs are not effective
alternatives which access seekers could use, in the event that there was a SSNIP in WLR
prices, to supply fixed voice only services to retail end-users.
Self-supply of ULLS
The ACCC considers self-supply of ULLS is not an alternative to WLR and LCS which access
826
seekers can use to provide fixed voice services. As discussed in the draft and final
827
828
declaration decisions , and the March Draft Decision for the fixed line services FADs, the
ACCC considers that using ULLS would require investment in DSLAMs or MSANs at the
Telstra exchange, and in the case of supplying a POTS-emulation VoIP service it would also
require investment in soft switching equipment.
In the transition period to the NBN, there is a greater potential that such equipment might be
stranded and therefore access seekers are unlikely to consider self-supply via ULLS as an
effective substitute to WLR. The ACCC accepts that this risk of asset stranding may be higher
829
under the new technology mix for the NBN, because the NBN is likely to be rolled out faster.
Further, in relation to a particular subset of retail (business and residential) customers in CBD
areas that require a small number of voice-only lines to a premises, self-supply of ULLS is not
an economically viable substitute to WLR due to the higher unit costs of self-supplying ULLS.
Macquarie Telecom [c-i-c starts
830

ends].

c-i-c
, Optus in its submission to the March Draft Decision noted that [c-i-c starts
c-i-c

831

ends].

Telstra has not commented on the higher-unit costs that access seekers face by self-supplying
ULLS for a small number of lines to a premises. Rather, Telstra has argued that CBD ESAs
contain a significantly larger addressable market than other ESAs in terms of the number of
832
active PSTN SIOs in Band 1 ESAs and that this would indicate scale economies. However
822
823
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826
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829
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c-i-c]. See Macquarie Telecom,
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the ACCC understands that in this context the issue of lack of scale is relevant at a premises
basis rather than at an ESA level.
In line with the ACCC’s draft view, the ACCC accepts information submitted by access seekers
which indicates that [c-i-c
c-i-c], and therefore where end-users
demand [c-i-c
c-i-c] voice only services to a particular premise, ULLS-based
supply is not an effective substitute for the WLR service. The ACCC also considers that selfsupply of ULLS is not a close substitute for WLR at the wholesale level given that further
investment in ULLS equipment to supply fixed voice services may be stranded.
Further, the ACCC does not consider that alternative non-copper networks, such as HFC and
other fibre networks, are effective substitutes for WLR for access seekers. This is because they
have been and are currently limited by their geographic footprint and/or lack of availability of a
suitable wholesale product for voice-only services. Also, consistent with the ACCC’s March
draft decision, as there is a class of end-users that continue to require functionality that can
only be supplied using Telstra’s PSTN, alternative networks are not an effective substitute for
the WLR service.
DTCS tails
In Telstra’s submission to the March Draft Decision, Telstra reiterated that it provides fibrebased DTCS tails to CBD premises and that these DTCS tails, starting at 2Mbps, can supply
833
multiple voice channels using protocols ranging from SIP trunks through to ISDN emulation.
Telstra has clarified that it was only putting DTCS forward as a substitute service where DTCS
is already being used to supply a data access service and the voice service is being supplied in
834
addition to that data service.
In light of the material difference in costs of WLR and DTCS tails, [c-i-c starts
835
c-i-c ends], and the need for customers to
commit to a fixed contract term, the ACCC considers that DTCS tails are not a substitute for
WLR at the wholesale level for access seekers that seek to supply end-users requiring a small
number of lines.
The ACCC sought information from access seekers about whether DTCS tails could be used as
a substitute to WLR and LCS as a wholesale input to provide fixed voice only services. The
ACCC maintains that this is the relevant line of inquiry, as the ACCC is particularly concerned
about the supply of fixed voice only services in considering this exemptions issue. While most
of these stakeholders did not use DTCS tails to supply retail fixed voice services, some access
seekers did. However these providers, [c-i-c starts
836

c-i-c ends]. The ACCC also understands that the retail customer would also face switching
costs in buying a PBAX phone system (VoIP enabled handset), and would have to commit to a
837
fixed contract term. Access seekers also noted the material difference in the cost of WLR
838
and DTCS tails.
The ACCC also notes that there are significant connection charges for
regulated DTCS.
Resale services
833
834
835
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Separately, based on the available information, the ACCC remains of the view that obtaining
resale fixed voice services from a non-Telstra wholesale provider using an alternative network
is not a substitute for WLR for access seekers. The ACCC maintains its reasons set out in the
839
draft decision on the declaration inquiry , that, among other things, alternative networks have
limited substitutability for WLR because, as noted above, they are limited by their geographic
footprint and/or lack of wholesale voice-only services.
The ACCC also understands that a resale fixed voice service supplied via ULLS by a nonTelstra provider is not an effective substitute to WLR. The higher unit costs of using the ULLS
to provide a wholesale fixed voice service alternative to WLR means that providers of such
resale services often impose conditions on supplying wholesale voice services. These
conditions mean that a resale fixed voice service using ULLS is not an effective substitute for
access seekers that seek to supply an end-user who requires a small number of lines at their
premises.

Geographic dimension
As noted above, the ACCC has declared WLR and LCS on a national basis. However,
consistent with the ACCC’s March Draft Decision, the ACCC has considered the implications
for competition within CBD areas in undertaking its LTIE assessment.

16.6

State of competition
Telstra remains the dominant provider of fixed voice services
Consistent with its draft decision, the ACCC considers that on a national level, Telstra remains
the dominant provider of retail fixed voice services with a market share of 61 per cent (although
840
its market share has declined by 5 per cent from the previous year). Further, the ACMA
noted that Telstra accounted for 68 per cent of retail and resale (wholesale) fixed line telephone
841
services in operation nationally at June 2014. These figures support a conclusion that there
are barriers to effective competition in retail markets for fixed voice services, including the cost
to end-users in switching retail suppliers and information asymmetry about prices and products.
Telstra is also likely to have a competitive advantage owing to its economies of scale and
scope, vertical integration and ownership of the ubiquitous copper network.
Similarly, the ACCC also considers that Telstra is the dominant wholesale provider of fixed
voice services nationally. The ACMA reported that Telstra supplied 80 per cent of wholesale
842
fixed-line telephone services (as at June 2013). The ACCC maintains its view that Telstra is
the dominant provider of wholesale fixed voice services (including via its supply of WLR), and
that the wholesale market does not display the characteristics of an effectively competitive
market. This suggests the presence of barriers to alternative wholesale providers providing
substitutes to WLR, including lack of economies of scale and the limited geographic footprint of
alternative networks (discussed above).
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ACCC, Fixed Services Review – Declaration inquiry, draft report, December 2013, p. 21.
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The ACCC also considers that in respect of CBD areas, Telstra is the dominant provider of
retail and wholesale fixed voice services, particularly for end-users that require a fixed voice
only service and a small number of lines per premises. In its submission (December 2014),
Macquarie Telecom referred to data it had previously provided which suggested that Telstra
has a significant market share of [c-i-c starts
c-i-c ends] in retail voice only
services in CBD areas, compared to a lower [c-i-c starts
c-i-c ends] market share
843
for retail voice and data customers.

16.7

Consideration of the LTIE
Section 152AB of the CCA provides that in determining whether a particular decision will
promote the LTIE, the ACCC must have regard to the extent to which the decision is likely to:


promote competition in markets for listed services



encourage the economically efficient use of infrastructure and



encourage efficient investment in infrastructure.

Consistent with its March Draft Decision, the ACCC considers that the information and analysis
undertaken in making its 2014 declaration decision, is relevant to its consideration of the CBD
exemptions in this FAD inquiry, and the ACCC has had regard to this information and analysis
in this final decision.
The ACCC considers that making a decision that the FADs for WLR and LCS will apply in all
areas, including CBD areas (that is, not including CBD exemptions in the WLR and LCS FADs)
would promote the LTIE. The ACCC has also decided not to make a FAD term which would
exempt CBD areas subject to further conditions. The ACCC considers that regulating all CBD
services in the same way provides for consistent regulation of WLR and LCS in CBD areas and
other areas which allows for efficiencies in contract management for the access provider and
access seekers, and will promote competition in downstream markets – both in CBD areas and
the broader national market – between retail service providers on their relative merits.
In its submission to the March Draft Decision, Telstra submitted that the ACCC’s Draft Decision
844
is not based on an evidence-based review of market structure in CBD areas. Telstra argued
that WLR and LCS cannot reasonably be considered an essential facility or enduring bottleneck in CBD areas as there are multiple alternative wholesale inputs within CBD areas, and a
845
wide range of alternative end-user services to WLR-based services. Telstra also submitted
that the ACCC has relied on an inappropriate linkage between the Building Block Model pricing
846
outputs and market prices to infer market failure.
The ACCC has, in assessing the LTIE and other matters in subsection 152BCA(1), undertaken
a market structure and substitution analysis. For the reasons set out below, the ACCC
considers that in respect of a significant subset of retail CBD customers requiring fixed voice
services only, there are limited or no effective wholesale and retail level substitutes to WLR and
WLR-based retail services, and therefore exempting CBD areas from regulation will not
promote the LTIE.
In response to Telstra’s comments about a linkage between the Building Block Model prices
and market prices, the ACCC rejects that characterisation of the ACCC’s decision. The ACCC
843
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Telstra, submission to the ACCC March Draft Decision, public version, 1 May 2015, p. 187.
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would expect that market WLR prices in exempt CBD areas would have reflected the costs of
supplying these services, as is typically the case over time in effectively competitive markets.
The ACCC’s nationally averaged price for WLR from the FLSM reflects a conservative measure
of such costs, given that the costs of supplying WLR in Band 1 areas (CBD areas) would likely
be lower than the nationally-averaged WLR price, which includes the costs of supplying WLR
847
services in higher-cost Bands 2-4 areas. The ACCC has assessed the likely effects of an
unregulated WLR price on retail competition below.

Demand for traditional voice services in CBD areas
In its submission to the March Draft Decision, Telstra submitted that one of the reasons for the
ACCC’s decision is that there is a large pool of voice-only customers in CBD areas and that the
848
ACCC should re-examine how significant this demand is. Telstra’s arguments during this
FAD inquiry are that the ACCC has over-stated demand for copper based voice only services
(by using WLR and Telstra retail basic access figures) as:


It does not account for customers who buy a PSTN based voice service along with a
849
non-copper data service.



It does not account for customers who buy a non-copper based data service over which
850
an IP based voice service can be provided.

In its submission to the March Draft Decision, Telstra repeated that the more appropriate metric
to use to reflect demand for copper based voice only services would be premises that only have
a single PSTN line which is [c-i-c starts
c-i-c ends] premises in CBD areas, or [c-i-c
851
starts
c-i-c ends] of total “voice only” SIOs.
The ACCC maintains its draft view that the relevant metric is the number of ‘voice only SIOs’
which includes Telstra Retail basic access and WLR SIOs (and may involve multiple PSTN
lines). This metric reflects that while the ACCC considers that ULLS may be used to effectively
supply multiple voice services to a single premises, this is not the case for premises that require
852
less than a certain number of voice services.
According to new data provided by Telstra there were at least [c-i-c starts
c-i-c ends]
853
of these ‘voice only SIOs’ as at June 2015. Telstra notes that since the ACCC’s declaration
decision in 2014, the number of voice only SIOs has declined from [c-i-c starts
c-i-c
ends], while the number of bundles of PSTN and broadband services over the same copper
854
line has increased.
Despite this decrease in the number of voice only SIOs, the ACCC
maintains its view that there is still a significant number of affected voice-only SIO customers in
CBD areas. Further, the ACCC notes that the decline is principally due to a decline in the use of
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Telstra retail basic access and not WLR which indicates that WLR usage is occurring at
relatively constant levels.

Promoting competition
In line with the ACCC’s Draft Decision, the ACCC maintains its view that the application of the
SAOs to WLR and LCS supplied in CBD areas will promote competition in the relevant markets.
As noted above, there is still significant demand for fixed voice-only services, and the ACCC
855
considers that this decision will have a competitive impact for these end-users. These endusers may be residential voice only customers, and small, medium and large businesses.
In this FAD inquiry, Telstra argued that the ACCC mischaracterised the needs of these
customers. Telstra submitted that medium-sized and large business end-users have a variety of
needs beyond requiring two access lines, and for medium sized businesses, access seekers
856
would prefer to use an IP-based connection instead of WLR. Telstra asserted that larger
organisations would have complex needs, and even if those needs are not complex, the size of
the customer would mean that it is more attractive to supply the customer using fibre-based or
857
ULLS infrastructure.
In line with the March Draft Decision, the ACCC acknowledges that certain businesses may be
served by technologies that are not WLR-based. However, the ACCC accepts information
submitted by access seekers, that in respect of residential and business end-users requiring a
small number of lines to a premises, at a wholesale level:


self-supply through the use of ULLS,



using alternative non-copper networks such as HFC or other fibre networks (including
DTCS tails), or



obtaining resale fixed voice services

would not be full and/or effective supply substitutes for WLR. Additionally, as discussed above
in section 16.5, the ACCC has also concluded that from an end-user perspective there are
limited substitutes to which an end-user could switch from WLR-based services at the retail
level.
The ACCC therefore considers that regulating the supply of WLR and LCS in CBD areas is
likely to promote competition.
The ACCC considers that in the absence of regulation, the high commercial WLR prices in CBD
areas are likely to impede efficient entry by access seekers or reduce access seekers ability to
effectively compete in CBD areas. A lack of entry and higher WLR prices for CBD areas would
also likely affect the ability of access seekers to offer competitively-priced ‘whole of business’
packages of voice and broadband services to corporate and business end-users that have
nationally-distributed operations. Further, where access seekers do not enter in to or remain in
CBD areas, CBD end-users would have reduced choice of retail services to choose from and
potentially reduced differentiation among retail plans.
In contrast, regulating the supply of WLR and LCS in CBD areas will promote retail competition
in CBD areas and nationally. The application of the SAOs to CBD areas will mean that the
ACCC’s FAD terms on prices and non-price terms of access will be applicable to WLR and LCS
supplied in CBD areas. This would ensure that access seekers can obtain WLR and LCS on
855
856
857
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reasonable terms and prices in CBD areas so that they can effectively enter in to or continue to
compete in CBD areas. This is likely to promote competition in the supply of national ’whole of
business’ retail offerings and in CBD areas specifically.
In relation to the impact on retail prices, in the March Draft Decision, the ACCC stated:
The ACCC remains of the view that in an effectively competitive market, retail prices of services would
reflect the costs of supplying the services and this would promote innovation and choice for end-users.
This has not occurred in CBD areas. Instead, the price charged by Telstra for WLR in CBD areas was
858
significantly above the ACCC’s estimated costs of supply.
Telstra has not submitted evidence that
indicates that the costs of supplying WLR in CBD areas are higher than the nationally averaged cost
estimate derived using the building block methodology.

The ACCC’s March Draft Decision summarised the ACCC’s views on the declaration inquiry
which compared the expected costs and revenues for access seekers and Telstra to supply
services to four profiles of end-users in CBD areas. This was part of the ACCC’s assessment of
the impact of a higher commercial WLR price on access seeker’s ability to compete in CBD
areas. In each of these four profiles of end users, the ACCC considered that given the
commercial price of WLR at the time and the prices retail service providers typically charged,
access seekers would earn little or no gross margin on supplying retail voice only services, or
859
retail voice and broadband bundles, to those end-user profiles.
The ACCC also noted that
access seeker costs in providing the service would be materially higher than Telstra’s costs.
As noted above, in this FAD inquiry, Telstra submitted that the four end-user profiles in CBD
areas which the ACCC considered were not representative of average end-users as they make
up a very small proportion of end-users, or that the ACCC mischaracterised the needs of these
860
end-users.
In line with its March Draft Decision, the ACCC maintains that the four case
studies of retail end-users in CBD areas used in the declaration inquiry remain appropriate and
represent the types of businesses typically found in CBD areas that are likely to require copper861
based services. The ACCC refers to its March Draft Decision which considered publicly
available information published by the Australian Bureau of Statistics on the types and sizes of
businesses in Australian CBDs. Also, the ACCC notes Macquarie Telecom’s submission which
[c-i-c starts
c-i-c ends].

862

In line with its previous views, the ACCC maintains a margin analysis comparing the
commercial and regulated price of WLR shows a significant difference between access seeker
and Telstra retail margins that would affect the capacity of access seekers to enter into or
863
compete with Telstra in retail markets.
In respect of residential end-users, Telstra submitted that the ACCC should have used a
different and more popular residential voice service offered by Telstra and undertaken a margin
analysis on Telstra’s and access seekers’ ARPUs. Consistent with the March Draft Decision,
the ACCC does not consider this would make a material difference as the basic access (line
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864

rental) component of PSTN accounts for 63 per cent of the total cost of PSTN expenditure.
The ACCC also considers that there would still be a significant difference between access
seekers’ and Telstra’s retail margins which would affect the capacity of access seekers to enter
865
in to or compete with Telstra in CBD areas.

Economically efficient use of, and investment in, infrastructure
The ACCC maintains its draft view that the application of the SAOs to WLR and the LCS in
CBD areas will promote the economically efficient use of, and economically efficient investment
in, infrastructure. Exempting the CBD areas with or without further conditions would likely mean
higher commercial WLR prices in CBD areas, which could lead to inefficient (over) investment
in copper-based equipment in CBD areas, at a time when industry is transitioning to the NBN.
In its submission to the March Draft Decision, Telstra noted that the amount of spare capacity in
installed DSLAMs shows that installing additional DSLAMs would not be rational for access
seekers. Rather, access seekers could use the spare capacity in already installed DSLAMs in
combination with ULLS and LSS to supply retail fixed voice services, and this would be
economically efficient. Telstra notes DSLAMs in CBD ESAs have [c-i-c starts
c-i866
c ends] spare capacity. Telstra also remarked that it seems counter-intuitive that as PSTN
services are moving beyond maturity and increasingly substituted by IP based telephony as the
market migrates to the NBN, the ACCC has decided to re-regulate PSTN services in CBD
867
areas.
The ACCC recognises that CBD areas are characterised by a higher level of DSLAM based
investment compared to non-CBD areas and that there may be spare capacity in existing
DSLAMs at CBD exchanges. However, the ACCC understands that to use this spare capacity
to self-supply fixed line voices services using ULLS may require further investment by access
seekers or require a minimum number of lines at a particular premises. For instance, supplying
POTS emulation VoIP services would require access seekers to make further investments in
soft-switching equipment at the exchange.
Further, given that the regulated Band 1-3 ULLS price is lower than the regulated WLR price,
the ACCC would expect access seekers to have utilised existing spare capacity on their
DSLAMs or installed new DSLAMS to provide voice only services if it was economic to do so.
As discussed above, the ACCC also notes that self-supplying fixed voice services using ULLS
for a small number of lines and any related investment would likely be inefficient. In view of the
above, the ACCC considers that applying the SAOs to WLR and LCS supplied in CBD areas
will promote the efficient investment in infrastructure.

The remaining matters in s 152BCA
The ACCC did not receive any submissions which specifically addressed the remaining matters
in section 152BCA. The ACCC affirms its views in the March draft decision for its assessment
868
against the remaining matters in section 152BCA.
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17

Carrier specific exemptions
Key points




17.1

The ACCC’s final decision is to include a term in the wholesale ADSL FAD which limits
the application of the SAOs and the FAD to Telstra in relation to the supply of
wholesale ADSL.
The ACCC’s final decision is that the SAOs and the FADs for all remaining fixed line
services should apply to all carriers and carriage service providers.

Introduction
In its 2013 FAD inquiry decision for wholesale ADSL, the ACCC decided that only Telstra
should be required to comply with the SAOs in respect of the wholesale ADSL service, and
869
other carriers and carriage service providers should be exempted from these obligations. The
ACCC considered that access seekers self-supplying wholesale ADSL with their own DSLAMS,
but not supplying existing wholesale customers, should not be required to undertake significant
investments to supply those customers without a business case that provided a commercial
risk-adjusted rate of return.
The ACCC also concluded that giving a carrier specific exemption to non-Telstra providers in
respect of wholesale ADSL was likely to promote competition. The ACCC considered that not
imposing the category A SAOs on access seekers would allow them to differentiate their
wholesale ADSL product offerings and attract more customers to offset factors that reduce their
870
ability to compete against Telstra.
In its 2014 declaration inquiry for fixed line services, the ACCC considered whether to include
871
carrier specific exemptions in the service descriptions for the other fixed line services. The
ACCC decided that it would not promote competition or be in the LTIE if it were to exempt nonTelstra providers from the application of the SAOs for the supply of the other declared fixed line
services. The ACCC was aware that non-Telstra service providers had been supplying the
other fixed line services for some time and the ACCC did not believe that there would be
significant additional costs for non-Telstra providers to supply those services.

17.2

Draft decision
The ACCC’s March 2015 Draft Decision was to maintain a term in the wholesale ADSL FAD
which limits the application of the SAOs to Telstra for the supply of wholesale ADSL. The
ACCC noted that it had not received any submissions which indicated that Telstra’s market
share in the supply of wholesale ADSL had decreased. The ACCC also noted that it has not
received any submissions that access seekers have invested in their billing and provisioning
systems to be able to offer Wholesale ADSL services to other access seekers.
The ACCC’s Draft Decision was that the SAOs and the FADs for all the remaining fixed line
services should apply to all carriers and carriage service providers. The ACCC noted that the
remaining fixed line services have been declared and covered by access determinations for
many years.
869
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17.3

Submissions to Draft decision
The ACCC has not received any submissions to the March Draft Decision regarding carrier
specific exemptions. In June 2015, the ACCC requested further information on the total number
of wholesale ADSL services Telstra and other access seekers currently supply nationally.
Telstra and a number of access seekers responded with the requested information.

17.4

ACCC final assessment and decision
Wholesale ADSL
Consistent with the ACCC’s draft views, the ACCC’s final decision is that the wholesale ADSL
FAD and SAOs will only apply to Telstra and will not apply to other carriers or carriage service
providers. Accordingly, the ACCC has maintained a term in the wholesale ADSL FAD,
exempting all non-Telstra providers from category A SAOs for the supply of wholesale ADSL.
The ACCC considers that Telstra remains the dominant provider of wholesale ADSL with an
872
approximate market share of [c-i-c starts
c-i-c ends] per cent. The ACCC notes that
non-Telstra providers may face barriers to increasing their market share because they face the
incremental costs of acquiring wholesale ADSL services from multiple providers to supply
wholesale ADSL nationally, and non-Telstra access providers are unable to supply wholesale
ADSL services on lines affected by LPGS. In contrast, Telstra has significantly larger network
coverage for wholesale ADSL. The ACCC considers that there are unlikely to be significant
benefits from applying the SAOs to non-Telstra service providers, as they are already
effectively constrained in the supply of the wholesale service through competition with Telstra.
873

Consistent with its view in the wholesale ADSL FAD inquiry , the ACCC maintains that nonTelstra access providers seek to attract wholesale customers by differentiating their wholesale
ADSL product offerings in order to offset factors that reduce their ability to compete with
Telstra. The ACCC therefore considers that giving effect to carrier-specific exemptions is likely
to promote competition as it will provide them the flexibility to differentiate.
Further, the ACCC considers that imposing the SAOs on non-Telstra providers could potentially
lead to the inefficient investment in infrastructure. Many owners of competitive DSLAM
infrastructure do not have the current capacity to offer a wholesale ADSL service and would
need to undertake significant investment in their billing and provisioning systems to be able to
do so. The ACCC has not received information from non-Telstra providers indicating that they
have made these investments. To require non-Telstra providers to make these investments
now, may result in over investment in infrastructure that may be stranded in the relatively near
future as the industry transitions to the NBN and other superfast broadband networks.

Remaining fixed line services
As the ACCC did not receive any submissions on whether there should be carrier exemptions
for other fixed line services, it confirms its decision that all the remaining FADs for the fixed line
services should apply to all carriers and carriage service providers.
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Non-price terms and conditions
On 24 August 2015, the ACCC released a combined report in respect of non-price terms and
conditions for the final access determinations for the fixed line services, the DTCS and the
874
MTAS (the combined report). The ACCC attached schedules of non-price terms and
conditions to the combined report.
The combined report set out the ACCC’s views (at that time) on the non-price terms and
conditions for the fixed line services. The ACCC maintains and now adopts those views in the
combined report as its final decision on the non-price terms and conditions for the fixed line
services.
Together, the relevant parts of the combined report, and this report on the final price terms for
the fixed line services, constitute the ACCC’s report under section 505(1) of the
Telecommunications Act 1997 for the FAD inquiry on the fixed line services.
The final FAD instrument for the fixed line services containing all price and non-price terms for
the services is attached to this report.

874

Available at: https://www.accc.gov.au/regulated-infrastructure/communications/fixed-line-services/fad-inquiriesnon-price-terms-conditions-supplementary-prices.
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Appendix A: Relevant legislative framework for
final access determinations
This section sets out the relevant legislative framework in relation to final access determinations
(FADs).

A.1

Content of final access determinations
Section 152BC of the CCA specifies what an FAD may contain. It includes, among other things,
terms and conditions on which a carrier or carriage service provider (CSP) is to comply with the
SAOs and terms and conditions of access to a declared service.
An FAD may make different provisions with respect to different access providers or access
875
seekers.

A.2

Fixed principles provisions
An FAD may contain a fixed principles provision, which allows a provision in an FAD to have an
876
expiry date after the expiry date of the FAD. Such a provision allows the ACCC to ‘lock-in’ a
term so that it would be consistent across consecutive FADs.

A.3

Varying final access determinations
Section 152BCN allows the ACCC to vary or revoke an FAD, provided that certain procedures
are followed.
A fixed principles provision cannot be varied or removed unless the FAD sets out the
circumstances in which the provision can be varied or removed, and those circumstances are
877
present.

A.4

Commencement and expiry provisions
Section 152BCF of the CCA sets out the commencement and expiry rules for FADs.
An FAD must have an expiry date, which should align with the expiry of the declaration for that
878
service unless there are circumstances that warrant a different expiry date.

A.5

Matters to consider when making FADs
The ACCC must have regard to the matters specified in subsection 152BCA(1) of the CCA
when making an FAD. These matters are:
(a) whether the determination will promote the LTIE of carriage services or services
supplied by means of carriage services

875
876
877
878

Subsection 152BC(5) of the CCA.
Section 152BCD of the CCA.
Subsection 152BCN(4) of the CCA.
Subsection 152BCF(6) of the CCA.

231

(b) the legitimate business interests of a carrier or CSP who supplies, or is capable of
supplying, the declared service, and the carrier’s or provider’s investment in facilities
used to supply the declared service
(c) the interests of all persons who have rights to use the declared service
(d) the direct costs of providing access to the declared service
(e) the value to a person of extensions, or enhancement of capability, whose cost is borne
by someone else
(f) the operational and technical requirements necessary for the safe and reliable
operation of a carriage service, a telecommunications network or a facility, and
(g) the economically efficient operation of a carriage service, a telecommunications
network or a facility.
The subsection 152BCA(1) matters reflect the repealed subsection 152CR(1) matters that the
ACCC was required to take into account in making a final determination (FD) in an access
dispute. The ACCC interprets the subsection 152BCA(1) matters in a similar manner to the
approach taken in access disputes.
Subsection 152BCA(2) sets out other matters that the ACCC may take into account in making
FADs in certain circumstances.
Subsection 152BCA(3) allows the ACCC to take into account any other matters that it thinks
are relevant.
The ACCC’s views on how the matters in section 152BCA should be interpreted for the FAD
process are set out below.

A.5.1

Paragraph 152BCA(1)(a)
The first matter for the ACCC to consider when making an FAD is ‘whether the determination
will promote the long-term interests of end-users of carriage services or of services supplied by
means of carriage services’.
The ACCC has published a guideline explaining what it understands by the phrase ‘long-term
879
interests of end-users’ in the context of its declaration responsibilities. This approach to the
LTIE was also used by the ACCC in making determinations in access disputes. The ACCC
considers that the same interpretation is appropriate for making FADs for the declared fixed line
services.
In the ACCC’s view, particular terms and conditions promote the interests of end users if they
are likely to contribute towards the provision of:


goods and services at lower prices



goods and services of a high quality, and/or



a greater diversity of goods and services.

880

The ACCC also notes that the Australian Competition Tribunal (Tribunal) has offered guidance
in its interpretation of the phrase ‘long-term interests of end-users’ (in the context of access to
subscription television services):
Having regard to the legislation, as well as the guidance provided by the Explanatory Memorandum, it
is necessary to take the following matters into account when applying the touchstone – the long-term
interests of end-users:
879
880

ACCC, Telecommunications services – declaration provisions: a guide to the declaration provisions of
Part XIC of the Trade Practices Act, July 1999, in particular pp. 31–38.
ibid., p. 33.
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* End-users: “end-users” include actual and potential [users of the service]…
* Interests: the interests of the end-users lie in obtaining lower prices (than would otherwise be the
case), increased quality of service and increased diversity and scope in product offerings. …[T]his
would include access to innovations … in a quicker timeframe than would otherwise be the case …
* Long-term: the long-term will be the period over which the full effects of the … decision will be felt.
This means some years, being sufficient time for all players (being existing and potential competitors at
the various functional stages of the … industry) to adjust to the outcome, make investment decisions
and implement growth – as well as entry and/or exit – strategies.881

To consider the likely impact of particular terms and conditions on the LTIE, the CCA requires
the ACCC to have regard to whether the terms and conditions are likely to result in:


promoting competition in markets for carriage services and services supplied by means
of carriage services



achieving any-to-any connectivity, and



encouraging the economically efficient use of, and economically efficient investment in:


the infrastructure by which listed carriage services are supplied, and



any other infrastructure by which listed services are, or are likely to become,
capable of being supplied.882

Promoting competition
In assessing whether particular terms and conditions will promote competition, the ACCC
analyses the relevant markets in which the declared services are supplied (retail and
wholesale) and considers whether the terms set in those markets remove obstacles to end883
users gaining access to telephony and broadband services.
Obstacles to accessing these services include the price, quality and availability of the services
and the ability of competing providers to provide telephony and broadband services.
The ACCC is not required to precisely define the scope of the relevant markets in which the
declared services are supplied. The ACCC considers that it is sufficient to broadly identify the
scope of the relevant markets likely to be affected by the ACCC’s regulatory decisions.
The ACCC’s view is that the relevant markets for the purpose of making FADs for the declared
fixed line services are:

881
882
883



the market for the retail and wholesale supply of voice services (excluding Voice over
Internet Protocol (VoIP) and mobile originated calls)



the market for the retail and wholesale supply of broadband, and



the market for the retail supply of a bundle of voice and broadband services.

Seven Network Limited (No 4) [2004] ACompT 11 at [120].
Subsection 152AB(2) of the CCA.
Subsection 152AB(4) of the CCA. This approach is consistent with the approach adopted by the
Tribunal in Telstra Corporations Limited (No 3) [2007] A CompT 3 at [92]; Telstra Corporation Limited
[2006] A CompT at [97], [149].
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Any-to-any connectivity
The CCA gives guidance on how the objective of any-to-any connectivity is achieved. It is
achieved only if each end-user who is supplied with a carriage service that involves
communication between end-users is able to communicate, by means of that service, with each
other end-user who is supplied with the same service or a similar service. This must be the
884
case whether or not the end-users are connected to the same telecommunications network.
The ACCC considers that this matter is relevant to ensuring that the terms and conditions
contained in FADs do not create obstacles for the achievement of any to any connectivity.

Efficient use of and investment in infrastructure
In determining the extent to which terms and conditions are likely to encourage the
economically efficient use of and investment in infrastructure, the ACCC must have regard to:


whether it is, or is likely to become, technically feasible for the services to be supplied
and charged for, having regard to:


the technology that is in use, available or likely to become available



whether the costs involved in supplying and charging for, the services are
reasonable or likely to become reasonable, and



the effects or likely effects that supplying and charging for the services would have
on the operation or performance of telecommunications networks



the legitimate commercial interests of the supplier or suppliers of the services, including
the ability of the supplier or suppliers to exploit economies of scale and scope



incentives for investment in the infrastructure by which services are supplied; and any
other infrastructure (for example, the NBN) by which services are, or are likely to
become, capable of being supplied, and



the risks involved in making the investment.

885

The objective of encouraging the ‘economically efficient use of and economically efficient
investment in ... infrastructure’ requires an understanding of the concept of economic efficiency.
Economic efficiency consists of three components:


productive efficiency – this is achieved where individual firms produce the goods and
services that they offer at least cost



allocative efficiency – this is achieved where the prices of resources reflect their
underlying costs so that resources are then allocated to their highest valued uses (i.e.
those that provide the greatest benefit relative to costs), and



dynamic efficiency – this reflects the need for industries to make timely changes to
technology and products in response to changes in consumer tastes and in productive
opportunities.

On the issue of efficient investment, the Tribunal has stated that:
884
885

Subsection 152AB(8) of the CCA.
Subsections 152AB(6) and (7A) of the CCA.
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An access charge should be one that just allows an access provider to recover the costs of efficient
investment in the infrastructure necessary to provide the declared service.886
…efficient investment by both access providers and access seekers would be expected to be
encouraged in circumstances where access charges were set to ensure recovery of the efficient costs
of investment (inclusive of a normal return on investment) by the access provider in the infrastructure
necessary to provide the declared service. 887
…access charges can create an incentive for access providers to seek productive and dynamic
efficiencies if access charges are set having regard to the efficient costs of providing access to a
declared service.888

A.5.2

Paragraph 152BCA(1)(b)
The second matter requires the ACCC to consider ‘the legitimate business interests’ of the
carrier or CSP when making an FAD.
In the context of access disputes, the ACCC considered that it was in the access provider’s
889
legitimate business interests to earn a normal commercial return on its investment. The
ACCC is of the view that the concept of ‘legitimate business interests’ in relation to FADs
should be interpreted in a similar manner, consistent with the phrase ‘legitimate commercial
interests’ used elsewhere in Part XIC of the CCA.
For completeness, the ACCC notes that it would be in the access provider’s legitimate business
interests to seek to recover its costs as well as a normal commercial return on investment
having regard to the relevant risk involved. However, an access price should not be inflated to
recover any profits the access provider (or any other party) may lose in a dependent market as
890
a result of the provision of access.
The Tribunal has taken a similar view of the expression ‘legitimate business interests’.

A.5.3

891

Paragraph 152BCA(1)(c)
The third matter requires the ACCC to consider ‘the interests of all persons who have the right
to use the service’ when making an FAD.
The ACCC considers that this matter requires it to have regard to the interests of access
892
seekers. The Tribunal has also taken this approach. The access seekers’ interests would not
be served by higher access prices to declared services, as it would inhibit their ability to
893
compete with the access provider in the provision of retail services.
People who have rights to currently use a declared service will generally use that service as an
input to supply carriage services, or a service supplied by means of carriage service, to endusers.

886
887
888
889
890
891
892
893

Telstra Corporation Ltd (No. 3) [2007] ACompT 3 at [159].
ibid., at [164].
ibid.
ACCC, Resolution of telecommunications access disputes – a guide, March 2004 (revised) (Access
Dispute Guidelines), p. 56.
ACCC, Access pricing principles—telecommunications, July 1997 (1997 Access Pricing Principles), p.
9.
Telstra Corporation Limited [2006] ACompT 4 at [89].
Telstra Corporation Limited [2006] ACompT 4 at [91].
ibid.
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The ACCC considers that this class of persons has an interest in being able to compete for the
custom of end-users on the basis of their relative merits. This could be prevented from
occurring if terms and conditions of access favour one or more service providers over others,
894
thereby distorting the competitive process.
However, the ACCC does not consider that this matter calls for consideration to be given to the
interests of the users of these ‘downstream’ services. The interests of end users will already be
considered under other matters.

A.5.4

Paragraph 152BCA(1)(d)
The fourth matter requires the ACCC to consider ‘the direct costs of providing access to the
declared service’ when making an FAD.
The ACCC considers that the direct costs of providing access to a declared service are those
incurred (or caused) by the provision of access.
The ACCC interprets this matter, and the use of the term ‘direct costs’, as allowing
consideration to be given to a contribution to indirect costs. This is consistent with the Tribunal’s
895
approach in an undertaking decision. A contribution to indirect costs can also be supported
by other matters.
However, the matter does not extend to compensation for loss of any ‘monopoly profit’ that
896
occurs as a result of increased competition.
The ACCC also notes that the Tribunal (in another undertaking decision) considered the direct
costs matter ‘is concerned with ensuring that the costs of providing the service are
897
recovered.’ The Tribunal has also noted that the direct costs could conceivably be allocated
(and hence recovered) in a number of ways and that adopting any of those approaches would
898
be consistent with this matter.

A.5.5

Paragraph 152BCA(1)(e)
The fifth matter requires that the ACCC consider ‘the value to a party of extensions, or
enhancements of capability, whose cost is borne by someone else’ when making an FAD.
In the 1997 Access Pricing Principles, the ACCC stated that this matter:
…requires that if an access seeker enhances the facility to provide the required services, the access
provider should not attempt to recover for themselves any costs related to this enhancement. Equally,
if the access provider must enhance the facility to provide the service, it is legitimate for the access
provider to incorporate some proportion of the cost of doing so in the access price. 899

The ACCC considers that this application of paragraph 152BCA(1)(e) is relevant to making
FADs.

894
895
896

897
898
899

ibid.
Application by Optus Mobile Pty Limited and Optus Networks Pty Limited [2006] ACompT 8 at [137].
See Explanatory Memorandum for the Trade Practices Amendment (Telecommunications) Bill 1996,
p. 44: [T]he ‘direct’ costs of providing access are intended to preclude arguments that the provider
should be reimbursed by the third party seeking access for consequential costs which the provider
may incur as a result of increased competition in an upstream or downstream market.
Telstra Corporation Limited [2006] ACompT 4 at [92].
ibid. at [139].
ACCC, 1997 Access Pricing Principles, p. 11.
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A.5.6

Paragraph 152BCA(1)(f)
The sixth matter requires the ACCC to consider ‘the operational and technical requirements
necessary for the safe and reliable operation of a carriage service, a telecommunications
network or a facility’ when making an FAD.
The ACCC considers that this matter requires that terms of access should not compromise the
safety or reliability of carriage services and associated networks or facilities, and that this has
direct relevance when specifying technical requirements or standards to be followed.
The ACCC has previously stated in the context of model non-price terms and conditions, it is of
the view that:
…this consideration supports the view that model terms and conditions should reflect the safe and
reliable operation of a carriage service, telecommunications network or facility. For instance, the model
non-price terms and conditions should not require work practices that would be likely to compromise
safety or reliability.900

The ACCC considers that these views will apply in relation to paragraph 152BCA(1)(f) for the
making of FADs.

A.5.7

Paragraph 152BCA(1)(g)
The final matter of subsection 152BCA(1) requires the ACCC to consider ‘the economically
efficient operation of a carriage service, a telecommunications network facility or a facility’ when
making an FAD.
The ACCC noted in the Access Dispute Guidelines (in the context of arbitrations) that the
phrase ‘economically efficient operation’ embodies the concept of economic efficiency as
discussed earlier under the LTIE. That is, it calls for a consideration of productive, allocative
and dynamic efficiency. The Access Dispute Guidelines also note that in the context of a
determination, the ACCC may consider whether particular terms and conditions enable a
901
carriage service, telecommunications network or facility to be operated efficiently.
Consistent with the approach adopted by the Tribunal, the ACCC considers that in applying this
matter, it is relevant to consider the economically efficient operation of:

A.5.8



retail services provided by access seekers using the access provider’s services or by
the access provider in competition with those access seekers, and



the telecommunications networks and infrastructure used to supply these services.

Subsection 152BCA(2)
Subsection 152BCA(2) provides that, in making an AD that applies to a carrier or CSP who
supplies, or is capable of supplying, the declared services, the ACCC may, if the carrier or
903
provider supplies one or more eligible services, take into account:

900
901
902
903



the characteristics of those other eligible services



the costs associated with those other eligible services

ACCC, Final Determination – Model Non-price Terms and Conditions, November 2008, p. 8.
ACCC, Access Dispute Guidelines, p. 57.
Telstra Corporation Limited [2006] ACompT at [94]–[95].
‘Eligible service’ has the same meaning as in section 152AL of the CCA.
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902



the revenues associated with those other eligible services, and



the demand for those other eligible services.

The Explanatory Memorandum states that this provision is intended to ensure that the ACCC,
in making an AD, does not consider the declared service in isolation, but also considers other
904
relevant services. As an example, the Explanatory Memorandum states:
…when specifying the access price for a declared service which is supplied by an access provider over
a particular network or facility, the ACCC can take into account not only the access provider’s costs
and revenues associated with the declared service, but also the costs and revenues associated with
other services supplied over that network or facility. 905

The ACCC proposes to consider the costs and revenues associated with other services—
whether declared or not declared—that are provided over Telstra’s network when making FADs
for the declared fixed line services.

A.5.9

Subsection 152BCA(3)
This subsection states the ACCC may take into account any other matters that it thinks are
relevant when making an FAD.
The ACCC is of the view that considerations of regulatory certainty and consistency will be
important when setting the terms and conditions of the FADs.
The ACCC also considers that it should have regard to:


its previous decisions in relation to the fixed line services (both arbitrations and access
determinations)



consultation documents and submissions in response to those documents



information provided to the ACCC by Telstra under RKRs.

These considerations and documents do not limit the matters that the ACCC may have regard
to when making the FADs for the declared fixed line services.

904
905

Explanatory Memorandum, Telecommunications Legislation Amendment (Competition and Consumer
Safeguards) Bill 2010, p. 178.
ibid.
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Appendix B: Description of the declared fixed
line services
The following are service descriptions to the seven declared fixed line services. Declaration to
ULLS, LSS, WLR, LCS, FOAS and FTAS took effect on 1 August 2014 and expires on 31 July
906
2019. Declaration to wholesale ADSL took effect on 14 February 2012 and expires on 13
907
February 2017.
More information on service declarations are available from the ACCC’s website
www.accc.gov.au.

B.1

Unconditioned local loop service
The unconditioned local loop service is the use of unconditioned communications wire between
the boundary of a telecommunications network at an end-user’s premises and a point on a
telecommunications network that is a potential point of interconnection located at or associated
with a customer access module and located on the end-user side of the customer access
module.

B.2

Line sharing service
The line sharing service is the use of the non-voiceband frequency spectrum of unconditioned
communications wire (over which wire an underlying voiceband PSTN service is operating)
between the boundary of a telecommunications network at an end-user’s premises and a point
on a telecommunications network that is a potential point of interconnection located at, or
associated with, a customer access module and located on the end-user side of the customer
access module.

B.3

Wholesale line rental
The wholesale line rental service is a line rental telephone service which allows an end-user to
connect to a carrier or carriage service provider’s public switched telephone network, and
provides the end-user with:
(a) an ability to make and receive any 3.1khz bandwidth calls (subject to any conditions
that might apply to particular types of calls), including, but not limited to, local calls,
national and international long distance calls; and
(b) a telephone number
however, the wholesale line rental service does not include services where the connectivity
between the end-user and the carrier or carriage service provider’s network is provided in
whole or in part by means of a Layer 2 bitstream service that is supplied by an NBN
corporation.

B.4

Local carriage service
The local carriage service is a service for the carriage of telephone calls from customer
equipment at an end-user’s premises to separately located customer equipment of an end-user
in the same standard zone, however, the local carriage service does not include services where
906
907

ACCC, Public Inquiry into the fixed line services declarations, Final Report, April 2014, pp 66-79.
ACCC, Declaration under section 152AL(3) of the Competition and Consumer Act 2010, Wholesale
ADSL service declaration.
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the connectivity between the end-user and the carrier or carriage service provider’s network is
provided in whole or in part by means of a Layer 2 bitstream service that is supplied by an NBN
corporation.

B.5

Fixed originating access service
(The fixed originating access service is) an access service for the carriage of telephone calls
(i.e. voice, data over the voice band) to a Point of Interconnect (POI) from end-customers
assigned numbers from the geographic number ranges of the Australian Numbering Plan and
directly connected to the access provider’s network.
For the avoidance of doubt, the service also includes a service for the carriage of telephone
calls from customer equipment at an end-user’s premises to a POI, or potential POI, located at
or associated with a local switch (being the switch closest to the end-user making the telephone
call) and located on the outgoing trunk side of the switch.

B.6

Fixed terminating access service
(The fixed terminating access service) is an access service for the carriage of telephone calls
(i.e. voice, data over the voice band) from a POI to end-customer assigned numbers from the
geographic number ranges of the Australian Numbering Plan and directly connected to the
access provider’s network.
For the avoidance of doubt, the service also includes a service for the carriage of telephone
calls from a POI, or potential POI, located at or associated with a local switch and located on
the incoming trunk side of the switch to customer equipment at an end-user’s premises.

B.7

Wholesale asymmetric digital subscriber line
The wholesale asymmetric digital subscriber line service is an internet-grade, best efforts point
to point service for the carriage of communications in digital form between a point of
908
interconnection and an end-user network boundary that:
(a) is supplied by means of Asymmetric Digital Subscriber Line (ADSL) technology over a
twisted metallic pair that runs from the end-user network boundary to the nearest
upstream exchange or remote integrated multiplexer or customer multiplexer; and
(b) uses a static layer 2 tunnelling protocol (L2TP) over a transport layer to aggregate
communications to the point of interconnection.

908

ACCC, Declaration of the wholesale ADSL service, Final decision, February 2012, p 60.
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Appendix C: Submissions received
Telstra submission documentation
Telstra, Confidential undertaking agreements, November 2013
Telstra, Final Access Determination (FADs) Inquiry – confidential response to information request under BBM RKR, Commercial in Confidence, November
2013
Telstra, Draft submission of cost allocation model documentation, cost allocation model, routing factor model (confidential version), May 2014
Telstra, letter expressing concern regarding CBD exemption issues, June 2014
Telstra, Revised draft cost allocation model, revised cost allocation framework model documentation, June 2014
Telstra, Cost Allocation Framework for the ACCC Fixed Line Services Model, Framework and Model Guide, Versions 1, July 2014
Telstra, Submission to the NPTC and supplementary prices position paper, July 2014
Telstra, presentation to the ACCC Commissioners on response to the ACCC’s discussion paper, September 2014
Telstra, Public inquiry into final access determinations for fixed line services—primary prices—Response to Discussion Paper, Confidential Version, Main
Submission and Appendix 1 of Telstra Submission to Discussion Paper, October 2014.
Gilbert + Tobin, Cost allocation for fixed line services, Appendix 2 of Telstra Submission to Discussion Paper, October 2014.
Incenta, Balchin report, October 2014
Telstra, Fixed Services Forecast Model Version 1.05, Appendix 3 of Telstra Submission to Discussion Paper, Confidential, October 2014.
Telstra, Forecast Model v1.05—Framework and Guide to Forecast Assumptions, Appendix 4 of Telstra Submission to Discussion Paper, Confidential,
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October 2014.
Sapere Research Group, Review of Telstra’s fixed services forecast model—final report, Appendix 5 of Telstra Submission to Discussion Paper,
Confidential, October 2014.
Telstra, Fixed Line Services FAD inquiry on price and non-price terms and conditions—Submission on the application of the SAOs for WLR/LCS in CBD
areas, Supplementary Submission to Discussion Paper, October 2014.
Castalia Strategic Advisors, Report on ACCC’s Findings on the LCS and WLR Exemptions— Report to Gilbert + Tobin, Supporting Documentation of
Telstra Supplementary Submission, October 2014.

Incenta, Balchin report, December 2014
Telstra, Public inquiry into final access determinations for fixed line services—primary prices—Response to industry submissions, December 2014.
Gilbert + Tobin, Cost allocation and declining demand for fixed line telecommunications services: comments on submissions and the ACCC proposal paper,
December 2014.
Telstra, Updating the Fixed Line Services Model—Amendments to allow for determination of new FAD prices, December 2014.
Telstra, Fixed Services Model v1.1, January 2015
Telstra, FAD inquiry on non-price terms and conditions—Response to the ACCC’s proposed non-price draft terms, January 2015
Telstra, Amendments to the Fixed Line Services Model, February 2015.
Telstra, FAD inquiry on non-price terms and conditions Response to the ACCC’s consultation on Other Matters, February 2015.
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Telstra, Public inquiry into final access determinations for fixed line services–primary prices (confidential version), 12 March 2015.
Telstra, Public inquiry into final access determinations for fixed line services – primary prices, Response to Draft Decision, 1 May 2015.
Telstra, Fixed Services Forecast Model, v1.2, May 2015.
Telstra, Response to the ACCC’s Draft Decision on non-price terms and conditions, 8 May 2015
Telstra, Public inquiry into final access determinations for fixed line services—primary prices, Response to ACCC further draft decision, 17 July 2015.
Incenta, Comment on ACCC further draft decision in relation to fixed line services, Balchin Report, July 2015.
KPMG, Independent advice on the basis of accounting for disposals of assets in Telstra’s regulatory asset base for fixed line services, July 2015.
Telstra, Public inquiry into final access determinations for fixed line services—primary prices, Response to industry submissions on the ACCC further draft
decision, August 2015.
Telstra, Public inquiry into final access determinations for fixed line services—primary prices, adjustments to cost allocators, August 2015.

Telstra responses to requests for information
Telstra, Final Access Determinations (FADs) Inquiry – additional information in response to information request under BBM RKR, February 2014
(confidential)
Telstra, Response to ACCC IICTEBA information request, 19 January 2015
Telstra, Response to ACCC information request (14 January), 30 January 2015
Telstra, Response to ACCC information request, 6 February 2015
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Telstra, Calculating the FLSM share of Operations Business Unit Support – Deriving a Mark-up ratio, 23 February 2015.
Telstra, Further explanation of FY2014 operating costs identified as relevant to the FLSM, March 2015.
Telstra, Fixed line services final access determination inquiry: ACCC request for information, 5 March 2015.
NERA, The Comparative Efficiency of Telstra: A Report for Telstra, April 2015.
KPMG, Gilbert and Tobin, The basis for determining Telstra’s base year operating expenditure for fixed line services, April 2015.
Keith Lockey, The basis of accounting for disposals of assets in Telstra’s regulatory asset base for fixed line services, April 2015.
Jeff Balchin, Response to the ACCC Draft Decision on the impact of the NBN for Final Access Determinations for Fixed Line Services, April 2015.
Telstra, Response to request for further information, Consultation on wholesale ADSL, public, July 2015
Telstra, Response to ACCC request for further information—SAO exemptions, public version, August 2015

Other stakeholders
Optus, preliminary submission regarding NBN payments, March 2014
NERA (on behalf of Optus), preliminary submission regarding NBN payments, March 2014
Frontier Economics report (Herbert Geer submission on behalf of TPG), preliminary submission, March 2014
Aussie broadband, Submission to the NPTC and supplementary prices discussion paper, April 2014
TPG, Submission to the NPTC and supplementary prices position paper, May 2014
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Macquarie Telecom, Submission to the NPTC and supplementary prices position paper, July 2014
Optus, Submission in response to ACCC Discussion Paper—Public Inquiry into final access determinations for fixed line services —primary price terms,
Response to Ministerial Letter, August 2014.
iiNet, Submission to the NPTC and supplementary prices position paper, August 2014
ACCAN, Submission - Public inquiry into Final Access Determinations for fixed line services – primary services, October 2014.
Competitive Carriers’ Coalition, Supplementary Submission in Response to Ministers’ Letter, October 2014.
Department of Communications, Final access determinations for fixed line services—primary price terms, Department of Communications submission to the
Australian Competition and Consumer Commission, October 2014.
Frontier Economics, Submission on the final access determinations for fixed line services – A report prepared for the competitive carriers’ coalition, October
2014.
iiNet, Public inquiry into final access determinations for fixed line services — primary price terms, Submission by iiNet Limited, October 2014.
iiNet, Public inquiry into final access determinations for fixed line services — primary price terms, Submission by iiNet Limited, Supplementary Submission,
October 2014.
Optus, Submission in response to ACCC Discussion Paper, Fixed Line Services Final Access Determination – Primary Prices, Confidential Version, Main
Submission, October 2014.
Optus, Supplementary submission in response to ACCC Discussion Paper, Fixed Line Services Final Access Determination – Primary prices, October 2014,
TPG Telecom, Submission by TPG Telecom Limited (October 2014) to the Australian Competition and Consumer Commission (ACCC),
Telecommunications Final Access Determination Inquiries – FLSM, Confidential Version, October 2014
iiNet, Public inquiry into final access determinations for fixed line services — primary price terms, Submission by iiNet Limited, Submission on standard
access obligations, November 2014.
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Frontier Economics, Submission on the cost allocation methodology and its relationship to the opening regulatory asset base, December 2014.
Frontier Economics, Assessment of Telstra’s revised forecasts – A report prepared for the competitive carriers’ coalition, December 2014.
iiNet, Amendments to the FLSM, letter to the ACCC, December 2014.
Frontier Economics, Fixed line access prices using the ACCC’s fixed line services model, December 2014.
iiNet, Frontier Economics report on behalf of iiNet, Further submission to the ACCC discussion paper, January 2015
iiNet, Telecommunications Final Access Determination inquiries—non-price terms and conditions, January 2015
Vocus, submission—ACCC FAD inquiry: draft non-price terms and conditions, January 2015
Optus, Submission in response to ACCC Draft Clauses, Non-Price Terms and Conditions, January 2015
Vodafone, submission on non price terms and conditions, January 2015
Nextgen, submission on Draft Terms for the ―Telecommunications Final Access Determination inquiries — non-price terms and conditions, January 2015
NBN Co, ACCC request for comments on proposed drafting of non-price terms and conditions for inclusion in Final ACCC determinations, February 2015
Telstra, FAD inquiry on non-price terms and conditions Response to the ACCC’s consultation on Other Matters, February 2015
iiNet, Public inquiry into final access determinations for fixed line services – primary price terms, Draft Decision, March 2015.
Optus, Submission in response to ACCC Draft Decision, Public Inquiry into final access determinations for fixed line services – primary price terms, April
2015.
iiNet, Submission to ACCC Draft Decision on non-price terms and conditions and connection charges for fixed line services, 8 May 2015
Frontier Economics, Submission on the ACCC’s Draft Decision on fixed line prices, A Report Prepared For the Competitive Carries Coalition, iiNet and
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Optus, May 2015.
Macquarie, Response to the ACCC’s Draft Decision on non-price terms and conditions, 5 June 2015
UXC Technical Advice on connection charges for the ULLS, LSS and WADSL services: Final Report, 25 June 2015
Department of Communications, Final access determinations for fixed line services—primary price terms, Department of Communications submission to
ACCC further Draft Decision, July 2015.
iiNet, Public inquiry into final access determinations for fixed line services —primary price terms, Further Draft Decision – Outstanding Issues, July 2015
Optus, Submission in response to ACCC Further Draft Decision – Outstanding Issues, July 2015
Macquarie, Public Inquiry into final access determinations for fixed line services – primary price terms, Further Draft Decision – Outstanding Issues, July
2015.
TPG Telecom, Submission to ACCC Fixed line services Final Access Determination inquiry Further Draft Decision, July 2015.
Optus, Submission in response to Department of Communications Submission to Further Draft Decision, July 2015.
NBN Co., Public inquiry into final access determinations for fixed line services—primary price terms—Further Draft Decision, July 2015
CCC, Response to the Second Draft FLS FAD, July 2015.
iiNet, Public inquiry into final access determinations for fixed line services —primary price terms, Further Draft Decision – Outstanding Issues,
Supplementary Submission, July 2015
Optus, Supplementary Submission, Response to Telstra’s NBN Claims, August 2015.
Ian Martin Advisory, Submission to the ACCC Fixed Line Services Inquiry 2013 regarding discount rates, August 2015
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Responses to consultation on Wholesale ADSL
Telstra, response to request for information on wholesale ADSL, July 2015
M2, response to request for information on wholesale ADSL, July 2015
TPG Telecom, response to request for information on wholesale ADSL, July 2015.
M2, submission to wholesale ADSL consultation, August 2015.
iiNet, submission to wholesale ADSL consultation, August 2015.
Telstra, submission to wholesale ADSL consultation, August 2015.
Optus, submission to wholesale ADSL consultation, August 2015.
Foxtel, submission to wholesale ADSL consultation, August 2015.
TPG Telecom, submission to wholesale ADSL consultation, August 2015.

Summary of submissions on relevant issues for the final decision
Stakeholders

Issues

Telstra

NBN related
adjustments

Submissions


The ACCC’s NBN-related adjustments will lead to under-recovery and will not be in the LTIE –
if Telstra is deprived of a reasonable opportunity to recover efficient costs, this will not promote
competition or efficient investment.



The adjustments breach the fixed principles, which were adopted to provide the industry with
certainty about how the ACCC would implement the BBM. They also base prices on
hypothetical (i.e. without-NBN) costs, which contradicts the intent of the BBM. The approach is
arbitrary and lacking any reasoned basis – there is no reason why a change in unit costs
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caused by NBN migration should be treated separately from other causes under the fixed
principles.


Under a BBM, where an exogenous event occurs which alters demand (and therefore unit
costs), there is no scope to ignore this on the basis of its cause. In any event, the cause of
declining demand was a government policy. While not caused by access seekers, this does not
provide a basis for ignoring the costs in setting prices.



The question of any opportunity to recover costs associated with NBN-induced loss of
economies of scale (i.e. through the DAs) is irrelevant. The question is whether Telstra has in
fact recovered these costs. In any event, Telstra did not have such an opportunity, and was not
able to achieve an outcome that fully compensated it for all the impacts of the NBN rollout.



The NBN adjustments are not necessary to avoid “absurd” price levels for some customers. If,
at the time of the next FAD, forecasts of costs and demand suggest significant price increases,
the ACCC is able to address this with mechanisms within the regulatory framework, e.g.
accelerating depreciation.



Even if the ACCC’s adjustments were allowed under the fixed principles, their implementation
in the FLSM does not reflect reasonable outcomes that may occur under a credible
counterfactual. While the ACCC has made adjustments based on a ‘no-NBN’ counterfactual,
they should be based on a ‘no deal’ counterfactual where: there is no agreement between
Telstra and NBN Co; the NBN is rolled out without Telstra’s cooperation; and Telstra competes
with NBN Co.

Opex forecasts



Submitted further information and evidence in response to ACCC’s outstanding queries in the
further draft decision on the attribution of annual building rental costs and sufficient explanation
on the relationship between fault reporting costs and fault rectification costs.

WACC



WACC in the Draft Decision ‘is significantly lower than in any recent decision of the ACCC in
the telecommunications sector’, the ‘lowest WACC set by any Australian regulatory…over the
past 2 years’ and ‘recent estimate of Telstra’s cost capital by independent market practitioners’



A decline in rates of return on risk free assets is often associated with “flight to quality” – that is,
investors seeking less risky or risk –free investments, thus pushing down yields on these
investments and increasing risk premiums for risky assets. Given this, the MRP and DRP in the
draft decisions are unreasonable due to the ‘historically low return’ on risk-free asset.
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Market risk premium
(MRP)



maintaining an MRP of 6 per cent in current market conditions is unreasonable’.



estimates of the MRP from the DGM’ must be given significant weight by the ACCC in
determining the MRP’. ‘Current estimate of the MRP produced by the AER’s DGM would ‘imply
a range for the MRP of 7.65%–8.85%’ based on the risk free rate of 2.5% in the draft decision



‘an estimate of 6.5% is likely to understate the current MRP as current evidence indicates that
the MRP is likely to be in excess of 7%’



‘The equity beta should be increased to at least 0.8 to properly compensate for risk exposure’.
‘It would be unreasonable to maintain an equity beta of 0.7 given Telstra’s relatively high
exposure to systematic risk compared to other regulated businesses and current empirical
evidence.



Telstra stated that the adjusted equity beta should be used instead of the raw beta and the
Monkhouse formula should not be used for de-levering beta



Telstra’s updated equity beta and asset betas continues to support an asset beta of at least
0.5.

Nominal risk free rate



Does ‘not propose any changes to the methodology for estimating the risk free rate, provided
that other WACC parameters are estimated on a consistent base and that the overall WACC
overcome is reasonable’.

Debt risk premium
(DRP)



‘A Telstra specific [bond rate] may be appropriate’ and if a Telstra-specific bond rate is to be
used, the ACCC can use information from ‘the recent Telstra bond issue and market pricing
information periodically collected by Telstra’



There are issues with the ACCC’s use of Telstra Bloomberg Valuation Curve (TBVAL) for
estimating the DRP.

Gamma



Telstra maintained ‘that the best estimate of gamma is 0.25’ which reflects the ‘best current
estimate of the market wide distribution rate (0.7) and ‘the best estimate of theta (0.35) from
SFG’s dividend drop off study.

Wholesale ADSL



Confirmed verbally that there is potentially an issue with the AGVC/VLAN charge calculated as
it currently is due to the potential for access seekers to be faced with a larger than efficient
charge for AGVC/VLAN capacity.

Equity beta
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Submitted that it was not favour of proposed position detailed by ACCC in consultation on
uniform price change



The expiry dates for each of the replacement FADs should be 30 June 2019



The FADs should not contain a mid-term review – this will offer the industry participants
certainty and predictability.



Generally supported the ACCC’s approach to setting connection charges



Concerns about the ACCC’s decision to disallow a separate disconnection charge for the LSS
and ULLS, and an early termination charge for Wholesale ADSL.

NBN related
adjustments



Supportive of the adjustments made by the ACCC to reflect its position on accounting for NBN
impacts.

Cost allocation
framework



Transmission assets should be allocated to services on the basis of traffic in Mbps rather than
the service usage metrics employed by Telstra (call minutes and SIOs).

Opex forecasts



Expressed concern about the information asymmetries and lack of transparency of Telstra’s
operating expenditures.

Market risk premium
(MRP)



A 6.5 per cent MRP ‘is a departure from previous AER decisions which consistently adopted
6%’. The AER’s adoption of 6.5% MRP is within the electricity network provider context.



‘Supports adopting a MRP of 6%’ and ‘more weight should be placed on telecommunications
specific factors’ and ‘less weight placed on conclusions which are specific to other industries’



Disagrees with Telstra’s approach for equity beta, interpretation of international comparators
and Telstra’s unique systematic risks over the regulatory period.



The ACCC should ‘have greater regard to asset betas from Chorus’ and other pure-play fixed
line operations, as well as ‘choose an equity beta below the average identified from its
comparator set that includes businesses with non-fixed line operations’



‘Asset beta of around 0.3 to 0.35 [is] an appropriate choice in the FLSM, consistent with
Telstra’s own asset beta and relevant international comparators’.

Term of FADs

Connection and
disconnection

Optus

Equity beta
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In its submission to the further draft decision, Optus submitted that the ACCC should set equity
beta using actual Telstra values which results in a value of 0.4. Optus also stated that the
ACCC should replace Spark NZ with Chorus in its benchmarking table because the fixed line
network in New Zealand is owned by Chorus which results in an average equity beta ‘around
0.67’.

Nominal risk free rate



Supports ‘the ACCC’s approach for risk-free rate consistent with its previous regulatory
decisions’.

Debt risk premium
(DRP)



‘Supports the approach’ to adopt a Telstra specific nominal bond rate in the draft decision

Debt issuance cost



‘Supports no change’ to the ACCC’s approach for debt issuance costs.

Gamma



‘0.45 is the absolute minimum that should be adopted’



‘The ACCC’s reluctance to set a value of gamma at 0.65 or more appears to be due to some
weight being given to the SFG estimate for theta’.



‘Optus’ analysis of Telstra’s dividend payments over the last 5 years strongly supports’ a theta
between 0.65 and 1.0’ and a gamma ‘at the top end of that range’

Gearing



‘Supports no change’ to the ACCC’s 40:60 assumption for gearing ratio.

Demand



Concerns raised over the forecast growth of ULLS and band allocations



Submitted on call base for PSTN FOAS/FTAS to be expanded to include both Telstra retail and
wholesale PSTN and NBN SIOs.



Various concerns on wholesale ADSL, submitting on the inclusion of ‘backhaul products’ in the
costs and the validity of faster forecast growth for Telstra retail ADSL peak usage compared to
wholesale ADSL peak usage.



Optus submitted general concerns on level of prices of AGVC/VLAN charge and port charge.



Submitted that it was not in favour of proposed position detailed by ACCC in consultation on

Wholesale ADSL
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uniform price change

iiNet

Term of FADs



Supports the proposed 4 year term.

NBN related
adjustments



Supportive of the adjustments made by the ACCC to reflect its position on accounting for NBN
impacts.

Capex forecasts



Telstra’s forecasts are unlikely to be prudent and efficient as they are higher than the ACCC’s
forecast (4 year average capital expenditure for 2011-12 to 2014-15) which is more likely to
represent a higher bound for capital expenditure.

Opex forecasts



Expressed concern about the information asymmetries and lack of transparency of Telstra’s
operating expenditures.

Term of FADs



Supports the proposed 4 year term.



The ACCC should consider backdating the decision to 1 July 2014.



The ACCC’s view in the March draft decision on ‘trigger and review’ mechanism to deal with
the uncertainty relating to the NBN rollout is sensible.

IIC/TEBA



TEBA prices including TEBA racks and power charges should also be set alongside IIC prices
in the FADs.

Wholesale ADSL



Submitted that it was not in favour of proposed position detailed by ACCC in consultation on
uniform price change

Connection and
disconnection



Supported the ACCC approach to setting connection charges



Concerns that the update did not reflect changes to Telstra’s back of house costs



Welcomed the ACCC’s draft decision to not allow Telstra to impose a separate disconnection
charge for the LSS and ULLS or early termination charge for the Wholesale ADSL



Suggested that the ACCC should consider backdating these decisions.
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Macquarie



The ACCC should set a connection charge for WLR

NBN related
adjustments



Supportive of the adjustments made by the ACCC to reflect its position on accounting for NBN
impacts.

Opex forecasts



Expressed concern about the information asymmetries and lack of transparency of Telstra’s
operating expenditures.

Term of FADs



Supports the proposed 4 year term.



The ACCC should consider backdating the decision to 1 July 2014.



Macquarie continues to be concerned that the uncertainty (relating to NBN deployment) may
best be dealt with via a shorter term period and/or a review on the occurrence of materially
different facts than those on which the present decision is based. This is especially the case if
the forecast expenditures of Telstra do not eventuate.



Supported the ACCC approach to setting connection charges



Concerns that the update did not reflect changes to Telstra’s back of house costs



Welcomed the ACCC’s draft decision to not allow Telstra to impose a separate disconnection
charge for the LSS and ULLS or early termination charge for the Wholesale ADSL



Suggested that the ACCC should consider backdating these decisions.



The NBN-related adjustments may prevent appropriate cost recovery by Telstra and the
decision will not be in the LTIE.



The ACCC’s statement that the relevant costs should have been recovered through the Das
indicates that cost are not fully recovered.



Adjustments would be inconsistent with the fixed principles.



The ACCC has not considered the importance of price stability in the transition to the NBN.



TEBA prices including TEBA racks and power charges should also be set alongside IIC prices
in the FADs.

Connection and
disconnection

Department of
Communications

Frontier Economics

NBN related
adjustments

IIC/TEBA
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Telstra’s proposed model in relation to TEBA/IIC need to be corrected by taking the following
matters into consideration:
o Telstra should provide evidence to the power cost and electricity consumption and the
cost of electricity
o Exchange land and building asset disposals need to be accounted for as a result of
NBN migration

NBN-related propex



Considered the ACCC needs to take further account of WIK-Consult’s analysis which includes
he removal of NBN-related expenditure from FLSM asset classes

Revenue
Requirement



Proposed that the annual revenues earned by the fixed line services under the uniform price
adjustment be set so they equalled the annual revenue requirement in NPV terms

M2

Wholesale ADSL



Submitted that it was not favour of proposed position detailed by ACCC in consultation on
uniform price change

TPG

Wholesale ADSL



Submitted that it was not in favour of proposed position detailed by ACCC in consultation on
uniform price change

Foxtel

Wholesale ADSL



Submitted that it was in favour of proposed position detailed by ACCC in consultation on
uniform price change and recommended the inclusion of a mechanism to review the charge
during the FAD.
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Appendix D: Fixed principles provisions

D.1

Introduction
909

The ACCC set fixed principles provisions in the 2011 fixed line services FADs. These fixed
910
principle provisions were updated in the 2013 Wholesale ADSL FAD to reflect the inclusion in
the regulatory asset base (RAB) of assets used to supply that service and not included in the
RAB at the time of the 2011 FADs.
The ACCC final decision does not include any amendments to the fixed principles provisions it
made for the 2011 and 2013 FADs. The fixed principles provisions included in the 2013
Wholesale ADSL FAD are reproduced below.

D.2

Fixed principles provisions
6.1

This clause 6 sets out fixed principles provisions that apply to the FAD contained in this
document.

6.2

The FAD contained in this document must not be varied so as to alter or remove any of
the fixed principles provisions in this clause 6 except when the ACCC is satisfied that:
(a)

there is a manifest and material error in these fixed principles provisions;

(b)

any information on which these fixed principles provisions was based was false or
misleading in a material respect; or

(c)

such amendment or adjustment is necessary or desirable to avoid an unintended
consequence of these fixed principles provisions.

6.3A The below fixed principles provisions come into force in relation to the Wholesale ADSL
service on 29 May 2013.
6.4

The nominal termination date for the fixed principles provisions is 30 June 2021.

6.5A The opening regulatory asset base (RAB) for the calculation of prices for the Wholesale
ADSL service is:
(a)

as per clause 6.5 of the FADs dated 20 July 2011 (as varied from time to time),
rolled forward to 1 July 2012 in accordance with clause 6.7 of the FADs dated 20
July 2011; and

(b)

the asset class data equipment which is $1,094,008,824 as at 1 July 2012 (in
nominal terms).

6.6A The opening tax asset value for the calculation of prices for the Wholesale ADSL service
is:
(a)

909
910

as per clause 6.6 of the FADs dated 20 July 2011 (as varied from time to time),
rolled forward to 1 July 2012 in accordance with clause 6.7 of the FADs dated 20
July 2011; and

ACCC, Inquiry to make final access determinations for the declared fixed line services, Final Report,
Appendix C: FAD instruments for the declared fixed line services, July 2011, pp. 5-8.
ACCC, Public inquiry to make a final access determination for the Wholesale ADSL service, Final
Report, Appendix E: Final access determination, May 2013, pp. 2-5.
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(b)

6.7

the asset class data equipment which is $1,086,735,207 as at 1 July 2012 (in
nominal terms).

Roll-forward mechanism
(a)

The RAB is to be rolled forward each year according to the formula below:
RABt+1 = RABt + capext – depreciationt – asset disposalst
where RABt+1 = opening RAB for the next regulatory year
RABt = opening RAB for the current year
capext = forecast capital expenditure during the current year
depreciationt = regulatory depreciation during the current year
asset disposalst = asset disposals during the current year

6.8

6.9

(b)

Land asset values will be indexed by the Consumer Price Index (CPI) where it is
available or by the forecast for the CPI used in the Fixed Line Services Model
(FLSM) where actual CPI is not available. This will account for appreciation over
time in land values.

(c)

To roll forward RAB values in nominal terms, any variables that are specified in real
terms will be indexed by the actual CPI where it is available or by the forecast for
the CPI used in the FLSM where the actual CPI is not available.

(d)

Any variables that are specified in nominal terms will not be indexed, with the
exception of land values as specified above.

(e)

In these fixed principles provisions ‘the FLSM’ means the FLSM as it may be varied
from time to time or similar model used by the ACCC for the calculation of prices
for the relevant declared services.

The annual revenue requirement for each regulatory period will comprise:
(a)

a return on the RAB calculated by multiplying the Weighted Average Cost of Capital
(WACC) by the opening RAB for the regulatory year;

(b)

a return of the RAB, that is regulatory depreciation, for that regulatory year;

(c)

operating expenditure forecast to be incurred in that regulatory year; and

(d)

an allowance for tax liabilities.

Under a building block model (BBM) approach, forecast operating expenditures should
reflect prudent and efficient costs. The following matters are relevant to whether forecast
operating expenditures reflect prudent and efficient costs:
(a)

the access provider’s level of operating expenditure in the previous regulatory
period;

(b)

reasons for proposed changes to operating expenditure from one regulatory period
to the next regulatory period;

(c)

any relevant regulatory obligations, or changes to such obligations, applicable to
providing the relevant declared fixed line services; and
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(d)

any other matters relevant to whether forecast operating expenditures reflect
prudent and efficient costs.

6.10 Under a BBM approach, forecast capital expenditures should reflect prudent and efficient
costs. The following matters are relevant to whether capital expenditure forecasts reflect
prudent and efficient costs:
(a)

the access provider’s level of capital expenditure in the previous regulatory period;

(b)

reasons for proposed changes to capital expenditure from one regulatory period to
the next regulatory period;

(c)

whether the access provider’s asset management and planning framework reflects
best practice;

(d)

any relevant regulatory obligations, or changes to such obligations, applicable to
providing the relevant declared fixed line services; and

(e)

any other matters relevant to whether forecast capital expenditures reflect prudent
and efficient costs.

6.11 Demand forecasts should:
(a)

be based on an appropriate forecasting methodology;

(b)

be based on reasonable assumptions about the key drivers of demand;

(c)

be determined utilising the best available information before the ACCC, including
historical data that can identify trends in demand; and

(d)

be determined taking into account current demand and economic conditions.

6.12 Weighted average cost of capital
(a)

A vanilla WACC is used to estimate the return on capital.

(b)

The cost of equity is estimated using the Capital Asset Pricing Model.

6.13 Tax liabilities
(a)

The tax rate used in estimating tax liabilities in the FLSM will be set equal to the
corporate tax rate specified in subsection 23(2) of the Income Tax Rates Act 1986
(Cth) as amended from time to time.

6.14 Cost allocation factors
(a)

The allocation of the costs of operating the PSTN should reflect the relative usage
of the network by various services.

(b)

Direct costs should be attributed to the service to which they relate.
The cost allocation factors for shared costs should reflect causal relationships
between supplying services and incurring costs.

(c)

No cost should be allocated more than once to any service

(d)

The determination of cost allocation factors should reflect the principles in 6.14 (a)
– (c) above except where reliable information is not available to support the
application of the principles.

6.15 The matters set out in the fixed principles provisions at clauses 6.7 – 6.14 inclusive are
subject to assessment, calculation, implementation and/or application, as relevant, by the
ACCC in making interim and final access determinations for the relevant declared
services.
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Appendix E: FAD instruments

Final Access Determination No.2 of 2015 (LSS)
Final Access Determination No.3 of 2015 (LCS)
Final Access Determination No.4 of 2015 (FOAS)
Final Access Determination No.5 of 2015 (FTAS)
Final Access Determination No.6 of 2015 (ULLS)
Final Access Determination No.7 of 2015 (WLR)
Final Access Determination No.8 of 2015 (WADSL)
Competition and Consumer Act 2010
The AUSTRALIAN COMPETITION AND CONSUMER COMMISSION makes these
final access determinations under section 152BC of the Competition and Consumer Act
2010.
Date of decision: 7 October 2015
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1. Application
1.1

This instrument sets out final access determinations (FADs) in respect of the declared
services (‘the relevant declared service’) specified in the table below. Each of the
FADs replaces a previous access determination specified in the table.

Declared service

Expiry of
declaration

Title of final access
determination

Line Sharing
Service

31 July 2019

Final Access
Final Access
Determination – No. Determination No. 1 of
2 of 2015
2011

31 July 2019

Final Access
Final Access
Determination – No. Determination No. 2 of
3 of 2015
2011

31 July 2019

Final Access
Final Access
Determination – No. Determination No.3 of
4 of 2015
2011

31 July 2019

Final Access
Final Access
Determination – No. Determination No. 4 of
5 of 2015
2011

31 July 2019

Final Access
Final Access
Determination – No. Determination No. 5 of
6 of 2015
2011

31 July 2019

Final Access
Final Access
Determination – No. Determination No.6 of
7 of 2015
2011

(‘LSS’)

Local Carriage
Service
(‘LCS’)

Fixed Originating
Access Service
(‘FOAS’)

Fixed Terminating
Access Service
(‘FTAS’)

Unconditioned
Local Loop
Service

Previous access
determination being
replaced

(‘ULLS’)
Wholesale Line
Rental (‘WLR’)

2

Wholesale ADSL
Service (WADSL)

13 February 2017

Final Access
Final Access
Determination – No. Determination No.1 of
8 of 2015
2013

1.2

The prices in these FADs are exclusive of tax payable under the Utilities (Network
Facilities Tax) Act 2006 (ACT).

1.3

The prices in these FADs are exclusive of Goods and Services Tax (GST).

2. Definitions and interpretation
2.1

Schedule 1 applies to the interpretation of this instrument.

2.2

The Schedules form part of this instrument.

3. Commencement and duration
3.1

These FADs commence on 1 November 2015.

3.2

The FADs remain in force up until and including 30 June 2019.

4. Terms and conditions of access
4.1

If a carrier or carriage service provider is required to comply with any or all of the
standard access obligations as defined in the Competition and Consumer Act 2010 in
respect of the relevant declared service, the carrier or carriage service provider must
comply with those obligations on the terms and conditions set out in this clause 4.
Note: The terms and conditions in a final access determination apply only to those terms
and conditions where terms and conditions on that matter in an Access Agreement
cannot be reached, no special access undertaking is in operation setting out terms
and conditions on that matter and no binding rules of conduct have been made
setting out terms and conditions on that matter: section 152AY of the Competition
and Consumer Act 2010.

4.2

If the carrier or carriage service provider is required to supply a relevant declared service
to a service provider, the carrier or carriage service provider must supply the service at
the price specified in the applicable schedule set out in the table below. In relation to each
of the relevant declared services, the non-price terms and conditions specified in the
applicable schedules for that service as set out in the table below apply to access to that
service.

3

Declared service

Title of final access
determination

Line Sharing
Service

Final Access
Price
Determination – No.
2 of 2015
Non price

1, 2

Final Access
Price
Determination – No.
Non price
3 of 2015

1,2

Final Access
Price
Determination – No.
Non Price
4 of 2015

1,2

Final Access
Price
Determination – No.
Non price
5 of 2015

1,2

Final Access
Price
Determination – No.
Non price
6 of 2015

1,2

Final Access
Price
Determination – No.
Non price
7 of 2015

1,2

Final Access
Price
Determination – No.
Non price
8 of 2015

1,2

(‘LSS’)
Local Carriage
Service
(‘LCS’)
Fixed Originating
Access Service
(‘FOAS’)
Fixed Terminating
Access Service
(‘FTAS’)
Unconditioned
Local Loop
Service

Applicable schedules

(‘ULLS’)
Wholesale Line
Rental (‘WLR’)

Wholesale ADSL
Service (WADSL)

4.3

1,3,4,5,6,7,8,9,10, 11,
13(a), 13(b), 14

1,3,4,5,6,7,8,9,10, 11,
14

1,3,4,5,6,7,8,9,10, 11,
14

1,3,4,5,6,7,8,9,10, 11,
14

1,3,4,5,6,7,8,9,10, 11,
13(a), 13(b), 14

1,3,4,5,6,7,8,9,10,
11,14

1,3,4,5,6,7,8,9,10, 11,
12,14

This clause 4 is subject to clause 5.

5.

Application of Standard Access Obligations to operators of non-dominant networks

5.1

A carrier or carriage service provider other than Telstra Corporation Limited is not
required to comply with any of the standard access obligations as defined in the
Competition and Consumer Act 2010 in respect of the Wholesale ADSL Service.
Note:
1. An access determination may:


provide that any or all of the standard access obligations are not applicable to
a carrier or carriage service provider (either unconditionally or subject to
conditions or limitations);

4

or


6.

restrict or limit the application to a carrier or carriage service provider of any
or all of the standard access obligations: sections 152BC(3)(h) and (i) of the
Competition and Consumer Act 2010.

Fixed principle provisions

6.1

This clause 6 sets out fixed principles provisions that apply to the FADs contained in this
document.

6.2

The FADs contained in this document must not be varied so as to alter or remove any of the
fixed principles provisions in this clause 6 except when the ACCC is satisfied that:
(a)

there is a manifest and material error in these fixed principles provisions;

(b)

any information on which these fixed principles provisions was based was false or
misleading in a material respect; or

(c)

such amendment or adjustment is necessary or desirable to avoid an unintended
consequence of these fixed principles provisions.

6.3

The nominal termination date for the fixed principles provisions is 30 June 2021.

6.4

The opening regulatory asset base (RAB) for the calculation of prices for the relevant
declared fixed line services (other than the Wholesale ADSL Service) is $15,515,621,288
as at 1 July 2011 (in nominal terms).

6.5

The opening regulatory asset base (RAB) for the calculation of prices for the Wholesale
ADSL service is:

6.6

(a)

as per clause 6.5 of the FADs dated 20 July 2011 (as varied from time to time), rolled
forward to 1 July 2012 in accordance with clause 6.7 of the FADs dated 20 July 2011;
and

(b)

the asset class data equipment which is $1,094,008,824 as at 1 July 2012 (in nominal
terms).

The opening tax asset value for the calculation of prices for the relevant declared fixed line
services (other than the Wholesale ADSL Service) is $10,144,121,785 as at 1 July 2011 (in
nominal terms).

6.6A The opening tax asset value for the calculation of prices for the Wholesale ADSL service is:

6.7

(a)

as per clause 6.6 of the FADs dated 20 July 2011 (as varied from time to time), rolled
forward to 1 July 2012 in accordance with clause 6.7 of the FADs dated 20 July 2011;
and

(b)

the asset class data equipment which is $1,086,735,207 as at 1 July 2012 (in nominal
terms).

Roll-forward mechanism
(a)

The RAB is to be rolled forward each year according to the formula below:
RABt+1 = RABt + capext – depreciationt – asset disposalst
where RABt+1 = opening RAB for the next regulatory year
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RABt = opening RAB for the current year
capext = forecast capital expenditure during the current year
depreciationt = regulatory depreciation during the current year
asset disposalst = asset disposals during the current year

6.8

6.9

(b)

Land asset values will be indexed by the Consumer Price Index (CPI) where it is
available or by the forecast for the CPI used in the Fixed Line Services Model
(FLSM) where actual CPI is not available. This will account for appreciation over
time in land values.

(c)

To roll forward RAB values in nominal terms, any variables that are specified in real
terms will be indexed by the actual CPI where it is available or by the forecast for the
CPI used in the FLSM where the actual CPI is not available.

(d)

Any variables that are specified in nominal terms will not be indexed, with the
exception of land values as specified above.

(e)

In these fixed principles provisions ‘the FLSM’ means the FLSM as it may be varied
from time to time or similar model used by the ACCC for the calculation of prices for
the relevant declared services.

The annual revenue requirement for each regulatory period will comprise:
(a)

a return on the RAB calculated by multiplying the Weighted Average Cost of Capital
(WACC) by the opening RAB for the regulatory year;

(b)

a return of the RAB, that is regulatory depreciation, for that regulatory year;

(c)

operating expenditure forecast to be incurred in that regulatory year; and

(d)

an allowance for tax liabilities.

Under a building block model (BBM) approach, forecast operating expenditures should
reflect prudent and efficient costs. The following matters are relevant to whether forecast
operating expenditures reflect prudent and efficient costs:
(a)

the access provider’s level of operating expenditure in the previous regulatory period;

(b)

reasons for proposed changes to operating expenditure from one regulatory period to
the next regulatory period;

(c)

any relevant regulatory obligations, or changes to such obligations, applicable to
providing the relevant declared fixed line services; and

(d)

any other matters relevant to whether forecast operating expenditures reflect prudent
and efficient costs.

6.10 Under a BBM approach, forecast capital expenditures should reflect prudent and efficient
costs. The following matters are relevant to whether capital expenditure forecasts reflect
prudent and efficient costs:
(a)

the access provider’s level of capital expenditure in the previous regulatory period;

(b)

reasons for proposed changes to capital expenditure from one regulatory period to the
next regulatory period;
6

(c)

whether the access provider’s asset management and planning framework reflects best
practice;

(d)

any relevant regulatory obligations, or changes to such obligations, applicable to
providing the relevant declared fixed line services; and

(e)

any other matters relevant to whether forecast capital expenditures reflect prudent and
efficient costs.

6.11 Demand forecasts should:
(a)

be based on an appropriate forecasting methodology;

(b)

be based on reasonable assumptions about the key drivers of demand;

(c)

be determined utilising the best available information before the ACCC, including
historical data that can identify trends in demand; and

(d)

be determined taking into account current demand and economic conditions.

6.12 Weighted average cost of capital
(a)

A vanilla WACC is used to estimate the return on capital.

(b)

The cost of equity is estimated using the Capital Asset Pricing Model.

6.13 Tax liabilities
(a)

The tax rate used in estimating tax liabilities in the FLSM will be set equal to the
corporate tax rate specified in subsection 23(2) of the Income Tax Rates Act 1986
(Cth) as amended from time to time.

6.14 Cost allocation factors
(a)

The allocation of the costs of operating the PSTN should reflect the relative usage of
the network by various services.

(b)

Direct costs should be attributed to the service to which they relate.
The cost allocation factors for shared costs should reflect causal relationships between
supplying services and incurring costs.

(c)

No cost should be allocated more than once to any service.

(d)

The determination of cost allocation factors should reflect the principles in 6.14 (a) –
(c) above except where reliable information is not available to support the application
of the principles.

6.15 The matters set out in the fixed principles provisions at clauses 6.7 – 6.14 inclusive are
subject to assessment, calculation, implementation and/or application, as relevant, by the
ACCC in making interim and final access determinations for the relevant declared services.
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Schedule 1 - Interpretation and definitions
Interpretation
In these FADs, unless the contrary intention appears:
(a) the singular includes the plural and vice versa;
(b) the words “including” and “include” mean “including, but not limited to”; and
(c) terms defined in the CCA or the Telecommunications Act 1997 have the same meaning.
Definitions
ACCC means the Australian Competition and Consumer Commission
Access Agreement has the same meaning as given to that term in section 152BE of the CCA
Access Provider has the same meaning as given to that term in subsection 152AR(2) of the
CCA
Access Seeker has the same meaning as given to that term in section 152AG of the CCA
ACDC means the Australian Commercial Disputes Centre Limited
ACDC Guidelines means the mediation guidelines of the ACDC in force from time to time
ACMA means the Australian Communications and Media Authority
AGVC means the aggregating virtual circuit
Band means the geographic classification of exchange service areas (ESAs)
Band 1 means the following ESAs located in central business
districts: (a) NSW (City South, Dalley, Haymarket, Pitt, Kent);
(b) QLD (Charlotte, Edison, Roma Street, Spring
Hill); (c) South Australia (Flinders, Waymouth);
(d) Victoria (Batman, Exhibition, Lonsdale); and
(e) WA (Bulwer, Pier, Wellington)
Band 2 means an ESA with more than 108.4 services in operation in a square kilometre area
at the time this determination is made, which is not a Band 1 ESA
Band 3 means an ESA with 6.56 or more, but less than 108.4, services in operation in a
square kilometre area at the time this determination is made
Band 4 means an ESA with 6.55 or less services in operation in a square kilometre area at
the time this determination is made.
Billing Dispute means a dispute relating to a Charge or an invoice issued by the Access Provider
Billing Dispute Notice means a notice given pursuant to clause 3.10 in Schedule 3
Billing Dispute Procedures means the procedures set out in clauses 3.10 to 3.30 in Schedule 3
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Breach Notice has the meaning set out in clause 7.5 of Schedule 7
Business Hours means 8.00 am to 5.00 pm Monday to Friday, excluding a day which is a
gazetted public holiday in the place where the relevant transaction or work is to be
performed
Business Day means any day other than Saturday or Sunday or a day which is a gazetted
public holiday in the place concerned
Calendar Day means a day reckoned from midnight to midnight
CAN means a customer access network
Capped Exchange means an exchange that is included on a list that the Access Provider
has published of exchanges that are subject to capacity constraints
Carriage Service has the same meaning given to that term in section 7 of the
Telecommunications Act 1997 (Cth)
Central Business District Area means the exchange service areas that are classified as CBD
for the purposes of the ordering and provisioning procedures set out in the Telstra Ordering
and Provisioning Manual as in force on the date of effect of the renewed declaration.
CCA means the Competition and Consumer Act 2010 (Cth)
Charge means a charge for the supply of a Service
Common Infrastructure Works means where an Access Seeker increases the capacity
of existing Facilities at an Exchange that could be used by itself and other service
providers.
Complex Service means any service which is not a fixed service comprising:
(a) a connection from a carrier or carriage service provider network boundary to the
local exchange;
(b) a telephone number; and
(c) access to other kinds of telecommunication services which is indicated by dial-tone
Connect Outstanding process has the meaning set out in clauses 13.23 and 13.24 of Schedule
13.
Confidential Information means all information, know-how, ideas, concepts, technology,
manufacturing processes, industrial, marketing and commercial knowledge of a confidential
nature (whether in tangible or intangible form and whether coming into existence before or
after the commencement of this FAD) relating to or developed in connection with or in
support of the Service supplied under this FAD (the “first mentioned party”) but does not
include:
(a) information which is or becomes part of the public domain (other than through
any breach of this FAD);
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(b) information rightfully received by the other party from a third person without a
duty of confidentiality being owed by the other party to the third person, except
where the other party has knowledge that the third person has obtained that
information either directly or indirectly as a result of a breach of any duty of
confidence owed to the first mentioned party; or
(c) information which has been independently developed or obtained by the other
party;
or
(d) information about Services supplied by the Access Provider (including where that
information is generated by the Access Provider) that has been aggregated with
other information of a similar or related nature, such that the Access Seeker cannot
be identified by the information or any part of it.
Coordinated Capital Works Program means a planned Major Network Modernisation and
Upgrade with respect to the Service that extends across more than one ESA but does not
include an Emergency Network Modernisation and Upgrade.
Coordinated Capital Works Program Forecast has the meaning set out in clause 10.10 of
Schedule 10
Coordinated Capital Works Program Schedule has the meaning set out in clause 10.14 of
Schedule 10
Disclosing Party has the meaning set out in clause 6.5 in Schedule 6 of this FAD
Distribution Area has the same meaning as in the Network Deployment Rules
Emergency means an emergency due to an actual or potential occurrence (such as fire,
flood, storm, earthquake, explosion, accident, epidemic or war-like action) which:
a) endangers or threatens to endanger the safety or health of
persons or
b) destroys or damages, or threatens to destroy or damage
property, being an emergency which requires a significant
and co-ordinated response
Emergency Network Modernisation and Upgrade means a Major Network Modernisation
and Upgrade that is required and is reasonably necessary and a proportionate response to
address an Emergency
Equivalent Period of Notice means a period of notice commencing at the time that the
Access Provider has approved and allocated the capital expenditure or otherwise approved
and made a decision to commit to a Major Network Modernisation and Upgrade
ESA means an exchange service area which is a geographic area generally serviced by a single
Exchange
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Event means an act, omission or event relating to or arising out of this FAD or part of this FAD;
Exchange means a building in which telephone switching or other equipment of an Access
Provider or Access Seeker has been installed for use in connection with a telecommunications
network
Expert Committee means a committee established under clause 5.11 in Schedule 5
Facility has the same meaning given to that term in section 7 of the Telecommunications Act
1997 (Cth)
FAD means Final Access Determination
Fault means:
(a) a failure in the normal operation of a Network or in the delivery of a Service; or
(b) any issue as to the availability or quality of a Service supplied to an end-user via the
Access Seeker, notified by the end-user to the Access Seeker’s help desk, that has been
reasonably assessed by the Access Provider as being the Access Provider’s responsibility to
repair
FOAS means public switched telephone network originating access service
FTAS means public switched telephone network terminating access service
General Notification has the meaning set out in clause 10.1
IIC means the internal interconnection cable which is a twisted copper pair cable connecting an
access seeker’s equipment to Telstra’s customer access network and is essential to an access
seeker being able to obtain an unconditioned local loop service or line sharing service.
Indemnifying Party means the Party giving an indemnity under this FAD;
Individual Notification has the meaning set out in clause 10.1 of Schedule 10
Initiating Notice has the meaning as set out in clause 5.11 of Schedule 5
Innocent Party means the Party receiving the benefit of an indemnity under this FAD;
LCS means local carriage service
Liability (of a party) means any liability of that party (whether in contract, in tort, under statute
or in any other way and whether due to negligence, wilful or deliberate breach or any other
cause) under or in relation to this FAD, or part of this FAD or in relation to any Event or series
of related Events;
Limitation Notice has the meaning set out in clause 13.10 of Schedule 13
Listed Carriage Service has the same meaning given to that term in section 7 of the
Telecommunications Act 1997 (Cth)
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Loss includes liability, loss, damage, costs, charges or expenses (including legal costs)
LSS means line sharing service
Major Network Modernisation and Upgrade means a modernisation or upgrade that:
(a)

involves the installation of the Access Provider’s customer access modules closer to
end-users than an Exchange;

(b)

requires the removal/relocation of the Service provided from Exchanges and
the establishment of a new POI (or relocation of an existing POI) for the
Service; or

(c)

results in a Service no longer being supplied or adversely affects the quality of
that Service (or any services supplied by an Access Seeker to their end-users
using the Service), but does not mean, or include, an Emergency Network
Modernisation Upgrade or an NBN related upgrade

MDF means a main distribution frame
MNM means managed network migration
Month means a period commencing at the beginning of any day of a named month and
ending:
(a) at the end of the day before the corresponding day of the next named month; or
(b) if there is no such corresponding day – at the end of the next named month
National Broadband Network means a national telecommunications network for the highspeed carriage of communications, where NBN Co has been, is, or is to be, involved in the
creation or development of the network. To avoid doubt, it is immaterial whether the creation
or development of the network is, to any extent, attributable to:
(a) the acquisition of assets that were used, or for use, in connection with
another telecommunications network; or
(b) the obtaining of access to assets that are also used, or for use, in connection with
another telecommunications network
NBN Co means NBN Co Limited (ACN 136 533 741), as the company exists from time to time
(even if its name is later changed).
Network of a party, means that party’s system, or series of systems, that carries, or is capable
of carrying communications by means of guided or unguided electromagnetic energy
Network Deployment Rules means the industry code entitled “ACIF C559:2012
Unconditioned Local Loop Service (ULLS) – Network Deployment Rules” registered by
the ACMA under section 117 of the Telecommunications Act 1997 (Cth) and as amended from
time to time.
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Non-Billing Dispute means a dispute other than a Billing Dispute
Ongoing Creditworthiness Information has the meaning as set out in clause 4.8 of Schedule 4
of this FAD
Pair means the twisted pair of copper wires forming the internal interconnection cable
Party means a party to this FAD
People of a party, means each of that party’s directors, officers, employees, agents,
contractors, advisers and representatives but does not include that party’s end-users or the
other party;
POI means point of interconnection. A point of interconnection is a physical point of
interconnection in Australia between a network operated by a carrier or carriage service
provider and another network operated by a service provider
Prohibited Traffic means traffic offered across a POI for which there is no agreement
between the Access Provider and the Access Seeker that the Access Provider will carry such
traffic or provide a related service to the Access Seeker
Proof of Occupancy means a document that verifies occupancy by the end-user at the
service address
PSTN means public switched telephone network
Regulatory Determination means an access determination or a binding rule of conduct.
Representative of a Party means each of that party’s directors, officers, employees, agents,
contractors, advisers and representatives, but does not include that Party’s end-users or the
other Party;
Reseller means a person that acquires the Service, or a service derived from the Service, from
an Access Seeker, for the purpose of reselling, or transforming and then selling, a service to
end- users.
Retail Business Unit has the same meaning given to that term in Schedule 1 of Telstra’s
Structural Separation Undertaking;
Security means the amount and type of security provided, or required to be provided, to
the Access Provider in respect of the provision by the Access Provider of Services, as set
out in Schedule 4
Security Deposit means any sum of money deposited by the Access Seeker with the
Access Provider, from time to time, for the purposes of fulfilling in whole or in part the
requirement under this FAD that the Access Seeker provide Security to the Access
Provider;
Service means a service declared under section 152AL of the CCA
Service Number means the Customer’s fixed network billing service number which is
identifiable by a full national number. For the avoidance of doubt, Service Numbers may
be associated with voice and data services.
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Service Qualification is a desktop process where the Access Provider checks:
(a) the availability of the ULLS from the end user side of the customer access module to
the end-user’s property boundary point; and
(b) that the use on that ULLS of the Access Seeker nominated deployment class
complies with the Network Deployment Rules Industry Code
Standard zone has the same meaning as in Part 4 of the Telecommunications (Consumer
Protection and Service Standards) Act 1999
Structural Separation Undertaking means:
(a)

an undertaking given by Telstra under subsection 577A(1) of the
Telecommunications Act 1997 (Cth) which came into force in accordance with
section 577AB, and any amendment to that undertaking which comes into force in
accordance with subsection
577B(6); and

(b)

a migration plan approved by the ACCC under Subdivision B of Division 2 of Part
33 of the Telecommunications Act 1997 (Cth) which, pursuant to subsection
577BE(5), formed part of the undertaking referred to in paragraph (a), and any
amendment to that plan which is approved by the ACCC in accordance with section
577BF,and includes all binding schedules, annexures and attachments to such
documents;

Suspension Event has the meaning set out in clause 7.2 of Schedule 7
Suspension Notice has the meaning set out in clause 7.2 of Schedule 7
TEBA space means Telstra Exchange Building Access space
Transfer means the transfer of a LSS to a ULLS where there is no change of service provider.
ULL means unconditioned local loop
ULLS means unconditioned local loop service
VLAN means virtual local area network
Wholesale ADSL Service means the wholesale asymmetric digital subscriber service
declared under subsection 152AL(3) of the CCA.
WLR means wholesale line rental service
Zone 1 means the Zone of that name (as it stood on 13 May 2013) on the ADSL enabled
exchange list that Telstra maintains for the purpose of calculating monthly end-user access
charges for a Service, and for the avoidance of doubt includes Zone 1(a).
Zone 2/3 means the amalgam of the zones named Zone 2 and Zone 3 (as they stood on 13 May
2013) on the ADSL enabled exchange list that Telstra maintains for the purpose of calculating
monthly end-user access charges for a Service.
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Schedule 2 – Price
2.1

The primary prices for declared services for the period 1 November 2015 to 30 June 2019
are:
Declared Service

2.2

Price

ULLS (bands 1-3)

$14.68

per line per month

ULLS (band 4)

$43.65

per line per month

WLR

$20.69

per line per month

LSS

$1.63

per line per month

LCS

¢8.06

per local call

FOAS

¢0.86

per minute

FTAS

¢0.86

per minute

Wholesale ADSL Zone 1

$22.14

per port per month

Wholesale ADSL Zone 2/3

$26.87

per port per month

Wholesale AGVC/VLAN

$29.27

per Mbps per month

The following connection charges apply to the LSS, ULLS and wholesale ADSL for the
period of 1 November 2015 to 30 June 2019:
November 2015
to June 2016

July 2016 to
June 2017

July 2017 to
June 2018

July 2018 to
June 2019

LSS charges
LSS single connections*
Band 1

$42.63

$43.66

$44.72

$45.80

Band 2

$43.65

$44.70

$45.78

$46.89

Band 3

$44.66

$45.74

$46.85

$47.98

Band 4

$45.79

$46.89

$48.03

$49.20

LSS single disconnections**
Band 1

$20.49

$20.98

$21.49

$22.01

Band 2

$19.28

$19.75

$20.23

$20.72

Band 3

$19.72

$20.20

$20.69

$21.19
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Band 4

November 2015
to June 2016

July 2016 to
June 2017

July 2017 to
June 2018

July 2018 to
June 2019

$21.41

$21.93

$22.46

$23.00

LSS MNM connection charges – where the service is to be connected on a line Telstra is
using to supply a wholesale ADSL service
Fixed amount
(per MNM)

$168.14

$172.21

$176.38

$180.64

Variable
amount
(per connection)

$23.99

$24.57

$25.16

$25.77

$679.59

$696.04

LSS MNM minimum exchange charge (excluding Band 4)
Per exchange

$647.85

$663.53

ULLS charges
ULLS single connection charges – in use ULLS, transfer ULLS and enhanced vacant ULLS
connections***
Band 1

$51.62

$52.87

$54.15

$55.46

Band 2

$50.75

$51.98

$53.23

$54.52

Band 3

$55.63

$56.98

$58.36

$59.77

Band 4

$65.37

$66.95

$68.578

$70.23

Charges for ULLS MNM – involving the transfer of end-user data services from a Telstra
wholesale PSTN and/or ADSL service, or from a line that Telstra is using to supply a ULLS
to another access seeker
Fixed amount
(per MNM)

$168.14

$172.21

$176.38

$180.64

Variable
amount (per
connection)

$20.18

$20.66

$21.16

$21.68

$585.48

$595.65

$614.16

ULLS MNM minimum exchange charge
Per exchange

$571.65

ULLS call diversion charge
Fixed amount
(per ULLS call
diversion)

$11.34

$11.62

$11.90

$12.19

Variable
amount
(pro rata per

$14.95

$15.31

$15.68

$16.06
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November 2015
to June 2016

July 2016 to
June 2017

July 2017 to
June 2018

July 2018 to
June 2019

month)
ULLS cancellation charges
Per service
where prejumpering has
occurred

$15.09

$15.46

$15.83

$16.21

Where entire
MNM is
cancelled

$168.14

$172.21

$176.38

$180.64

$21.16

$21.68

$22.20

Wholesale ADSL
Completed Type A connection
Per connection

$20.66

Completed Type B and all other wholesale ADSL connections
Per connection

$44.02

$45.08

$46.17

$47.29

Early termination charge
Per termination

$0.00

*

Note: the single LSS connection charge does not apply where the line on which the LSS is connected
was being used to supply a ULLS.
**
Note: These charges are not payable for: a disconnection made pursuant to the Telstra churn process
by which services can be transferred between LSS, and between LSS and DSL services, or any period
in which the Access Seeker was participating in the Telstra LSS churn process and Telstra (Bigpond)
was not participating in the Telstra LSS churn process.
***
Note: No price is set for a Vacant ULLS connection.

2.3

The price for the IIC service for the period 1 November 2015 to 30 June 2019 is $0.051
per installed pair per month.
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Schedule 3 - Billing and notification
3.1

The Access Seeker’s liability to pay Charges for the Service to the Access Provider arises
at the time the Service is supplied by the Access Provider to the Access Seeker, unless the
parties agree otherwise.

3.2

The Access Seeker must pay Charges in accordance with this FAD, including but not
limited to this Schedule 3.

3.3

The Access Provider must provide the Access Seeker with an invoice each month in respect
of Charges payable for the Service unless the parties agree otherwise

3.4

The Access Provider is entitled to invoice the Access Seeker for previously uninvoiced
Charges or Charges which were understated in a previous invoice, provided that:
a) the Charges to be retrospectively invoiced can be reasonably substantiated to the
Access Seeker by the Access Provider; and
b) subject to clause 3.5, no more than 6 Months have elapsed since the date the
relevant amount was incurred by the Access Seeker’s customer, except where:
i.

the Access Seeker gives written consent to a longer period (such consent not to
be unreasonably withheld); or

ii.

to the extent that the Charges relate to services supplied by an overseas carrier
and the Access Provider has no control over the settlement arrangements as
between it and the overseas carrier, in which case the Access Provider shall
invoice such amounts as soon as is reasonably practicable.

3.5

The parties must comply with the provisions of any applicable industry standard made by
the ACMA pursuant to Part 6 of the Telecommunications Act 1997 (Cth) (Standard) and the
provisions of any applicable industry code registered pursuant to Part 6 of the
Telecommunications Act 1997 (Cth) (Code) in relation to billing. Where the effect of a
Standard or Code is that an Access Seeker is not permitted to invoice its customers for
charges that are older than a specified number of days, weeks or months (the
Backbilling Period), the Access Provider must not invoice the Access Seeker for a
Charge which was incurred by the Access Seeker’s customers that, as at the date the
invoice is issued, is older than the Backbilling Period.

3.6

Subject to clause 3.12

a) An invoice is payable in full 30 Calendar Days after the date the invoice was issued
or such other date as agreed between the parties.
b) The Access Seeker may not deduct, withhold, or set-off any amounts for accounts
in credit, for counter-claims or for any other reason or attach any condition to the
payment, unless otherwise agreed by the Access Provider.
c) All amounts owing and unpaid after the due date shall accrue interest daily from the
due date up to and including the date it is paid at the rate per annum of the 90 day
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authorized dealers bank bill rate published in the Australian Financial Review on the
first Business Day following the due date for payment, plus 2.5 per cent.

3.7

In addition to charging interest in accordance with clause 3.6 or exercising any other rights
the Access Provider has at law or under this FAD, where an amount is outstanding and
remains unpaid for more than 20 Business Days after it is due for payment, and is not an
amount subject to any Billing Dispute notified in accordance with this FAD, the Access
Provider may take action, without further notice to the Access Seeker, to recover any such
amount as a debt due to the Access Provider.

3.8

Unless the parties otherwise agree, there is no setting-off (i.e. netting) of invoices except
where a party goes into liquidation, in which case the other party may set-off. However, in
order to minimise administration and financial costs, the parties must consider in good faith
set-off procedures for inter-party invoices which may require the alignment of the parties’
respective invoice dates and other procedures to allow set-off to occur efficiently.

3.9

The Access Provider must, at the time of issuing an invoice, provide to the Access Seeker
all information reasonably required by the Access Seeker to identify and understand the
nature and amount of each Charge on the invoice, and the service the Charge relates to.
Nothing in this clause 3.9 is intended to limit subsections 152AR(6) and 152AR(7) of the
CCA.

3.10 If the Access Seeker believes a Billing Dispute exists, it may invoke the Billing Dispute
Procedures by providing written notice to the Access Provider (Billing Dispute Notice). A
Billing Dispute must be initiated only in good faith.
3.11 Except where a party seeks urgent injunctive relief, the Billing Dispute Procedures must be
invoked before either party may begin legal proceedings in relation to any Billing Dispute.
3.12 If a Billing Dispute Notice is given to the Access Provider by the due date for payment of
the invoice containing the Charge which is being disputed, the Access Seeker may withhold
payment of the disputed Charge until such time as the Billing Dispute has been resolved or
otherwise terminated. Otherwise, the Access Seeker must pay the invoice in full in
accordance with this FAD (but subject to the outcome of the Billing Dispute Procedures).
3.13 Except where payment is withheld in accordance with clause 3.12, the Access Provider is
not obliged to accept a Billing Dispute Notice in relation to an invoice unless the invoice
has been paid in full.
3.14 A Billing Dispute Notice must be given to the Access Provider in relation to a
Charge, at the earlier of:
a) as soon as reasonably practicable after the Access Seeker becomes aware a Billing
Dispute exists, or
b) within six Months of the invoice for the Charge being issued in accordance with
clause 3.6.
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3.15
a)

The Access Provider must acknowledge receipt of a Billing Dispute Notice within two
Business Days by providing the Access Seeker with a reference number.

b)

Within five Business Days of acknowledging a Billing Dispute Notice under clause
3.15(a), the Access Provider must, by written notice to the Access Seeker:
i.

accept the Billing Dispute Notice; or

ii.

reject the Billing Dispute Notice if the Access Provider reasonably considers that:
A. the subject matter of the Billing Dispute Notice is already being dealt with in
another dispute;
B. the Billing Dispute Notice was not submitted in good faith; or
C. the Billing Dispute Notice is incomplete or contains inaccurate information.

c) If the Access Provider fails to accept or reject the Billing Dispute Notice within five
Business Days of acknowledging the Billing Dispute Notice under clause 3.15(a), the
Access Provider is taken to have accepted the Billing Dispute Notice.
d) For avoidance of doubt, if the Access Provider rejects a Billing Dispute Notice under
clause 3.15(b)(ii)C, the Access Seeker is not prevented from providing an amended Billing
Dispute Notice to the Access Provider relating to the same dispute provided that the
amended Billing Dispute Notice is provided within the timeframe under clause 3.14.
3.16 The Access Seeker must, as early as practicable and in any case within five Business Days,
unless the Parties agree on a longer period, after the Access Provider acknowledges a
Billing Dispute Notice, provide to the other party any further relevant information or
materials (which were not originally provided with the Billing Dispute Notice) on which it
intends to rely (provided that this obligation is not intended to be the same as the obligation
to make discovery in litigation).
3.17 Without affecting the time within which the Access Provider must make the proposed
resolution under clause 3.1, the Access Provider may request additional information from
the Access Seeker that it reasonably requires for the purposes of making a proposed
resolution pursuant to clause 3.18. This additional information may be requested up to 10
Business Days prior to the date on which the Access Provider must make the proposed
resolution under clause 3.18. The Access Seeker must provide the requested information
within five Business Days of receiving the request. If the Access Seeker fails to do so
within five Business Days, the Access Provider may take the Access Seeker’s failure to
provide additional information into account when making its proposed resolution.
3.18 The Access Provider must try to resolve any Billing Dispute as soon as practicable and in
any event within 30 Business Days of accepting a Billing Dispute Notice under clause 3.15
(or longer period if agreed by the parties), by notifying the Access Seeker in writing of its
proposed resolution of a Billing Dispute. That notice must:
22

a) explain the Access Provider’s proposed resolution (including providing copies where
necessary of all information relied upon in coming to that proposed resolution); and
b) set out any action to be taken by:
i.

the Access Provider (e.g. withdrawal, adjustment or refund of the disputed
Charge); or

ii.

the Access Seeker (e.g. payment of the disputed Charge)

If the Access Provider reasonably considers that it will take longer than 30 Business Days
after accepting a Billing Dispute Notice to provide a proposed resolution, then the Access
Provider may request the Access Seeker’s consent to an extension of time to provide the
proposed resolution under this clause 3.18 (such consent not to be unreasonably withheld).

3.19 If the Access Seeker does not agree with the Access Provider’s decision to reject a Billing
Dispute Notice under clause 3.15 or the Access Provider’s proposed resolution under
clause 3.17, it must object within 15 Business Days of being notified of such decisions (or
such longer time as agreed between the parties). Any objection lodged by the Access
Seeker with the Access Provider must be in writing and state:
a) what part(s) of the proposed resolution it objects to;
b) the reasons for objection;
c) what amount it will continue to withhold payment of (if applicable); and
d) any additional information to support its objection.
If the Access Seeker lodges an objection to the proposed resolution under this clause, the
Access Provider must, within 5 Business Days of receiving the objection, review the
objection and
e) provide a revised proposed resolution (Revised Proposed Resolution in this Schedule 3);
or
f) confirm its proposed resolution

3.20 Any:
a)

withdrawal, adjustment or refund of the disputed Charge by the Access Provider; or

b) payment of the disputed Charge by the Access Seeker (as the case may be),
must occur as soon as practicable and in any event within one Month of the Access
Provider’s notice of its proposed resolution under clause 3.18 or its Revised Proposed
Resolution under clause 3.19 (as applicable), unless the Access Seeker escalates the
Billing Dispute under clause 3.23. If the Access Provider is required to make a
withdrawal, adjustment or refund of a disputed Charge under this clause but its next
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invoice (first invoice) is due to be issued within 48 hours of its proposed resolution under
clause 3.18 or its Revised Proposed Resolution under clause 3.19 (as applicable), then the
Access Provider may include that withdrawal, adjustment or refund in the invoice
following the first invoice notwithstanding that this may occur more than one Month after
the Access Provider’s notice of its proposed resolution or Revised Proposed Resolution.

3.21 Where the Access Provider is to refund a disputed Charge, the Access Provider must pay
interest (at the rate set out in clause 3.6) on any refund. Interest accrues daily from the
date on which each relevant amount to be refunded was paid to the Access Provider, until
the date the refund is paid.
3.22 Where the Access Seeker is to pay a disputed Charge, the Access Seeker must pay interest
(at the rate set out in clause 3.6) on the amount to be paid. Interest accrues daily from the
date on which each relevant amount was originally due to be paid to the Access Provider,
until the date the amount is paid.
3.23 If
a) the Access Provider has not proposed a resolution according to clause 3.18 or within the
timeframe specified in clause 3.18, or
b) the Access Seeker, having first submitted an objection under clause 3.19 is not satisfied
with the Access Provider’s Revised Proposed Resolution, or the Access Provider’s
confirmed proposed resolution, within the timeframes specified in clause 3.19,
the Access Seeker may escalate the matter under clause 3.24. If the Access Seeker does
not do so within 15 Business Days after the time period stated in clause 3.18 or after being
notified of the Access Provider’s Revised Proposed Resolution under clause 3.19(e) or
confirmed proposed resolution under clause 3.19(f) (or a longer period if agreed by the
parties), the Access Seeker is deemed to have accepted the Access Provider’s proposed
resolution made under clause 3.18 or Revised Proposed Resolution under clause 3.19(e) or
confirmed proposed solution under clause 3.19(f) and clauses 3.21 and 3.22 apply.

3.24 If the Access Seeker wishes to escalate a Billing Dispute, the Access Seeker must give the
Access Provider a written notice:
a) stating why it does not agree with the Access Provider’s Revised Proposed Resolution
or confirmed proposed resolution; and
b) seeking escalation of the Billing Dispute.

3.25 A notice under clause 3.24 must be submitted to the nominated billing manager for the
Access Provider, who must discuss how best to resolve the Billing Dispute with the Access
Seeker’s nominated counterpart. If the Parties are unable to resolve the Billing Dispute
within five Business Days of notice being given under clause 3.24 (or such longer period as
agreed between the parties) the Billing Dispute must be escalated to the Access Provider’s
nominated commercial manager and the Access Seeker’s nominated counterpart who must
meet in an effort to resolve the Billing Dispute.
3.26 If the Billing Dispute cannot be resolved within five Business Days of it being escalated to
the Access Provider’s nominated commercial manager and the Access Seeker’s nominated
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counterpart under clause 3.25 (or such longer period as agreed between the parties):
a) either party may provide a written proposal to the other party for the appointment of a
mediator to assist in resolving the dispute. Mediation must be conducted in
accordance with the mediation guidelines of the Australian Commercial Disputes
Centre (ACDC) and concluded within three Months of the proposal (unless the parties
agree to extend this timeframe); or
b) if the parties either do not agree to proceed to mediation within five Business Days of
being able to propose the appointment of a mediator under clause 3.26(a) or are
unable to resolve the entire Billing Dispute by mediation, either party may commence
legal proceedings to resolve the matter.

3.27 The parties must ensure that any person appointed or required to resolve a Billing Dispute
takes into account the principle that the Access Seeker is entitled to be recompensed in
circumstances where the Access Seeker is prevented (due to regulatory restrictions on
retrospective invoicing) from recovering from its end-user an amount which is the subject
of a Billing Dispute (a Backbilling Loss), provided that:
a) such principle applies only to the extent to which the Billing Dispute is resolved
against the Access Provider; and

b) such principle applies only to the extent to which it is determined that the Backbilling
Loss was due to the Access Provider unnecessarily delaying resolution of the Billing
Dispute.
c) Each party must continue to fulfil its obligations under this FAD while a Billing
Dispute and the Billing Dispute Procedures are pending.
3.28 Each party must continue to fulfil its obligations under this FAD while a Billing Dispute
and the Billing Dispute Procedures are pending.
3.29 All discussions and information relating to a Billing Dispute must be communicated or
exchanged between the parties through the representatives of the parties set out in clause
3.25 (or their respective nominees).
3.30 There is a presumption that all communications between the Parties during the course of a
Billing Dispute are made on a without prejudice and confidential basis.
3.31 If it is determined by the Billing Dispute Procedures, any other dispute resolution
procedure, or by agreement between the parties, that three or more out of any five
consecutive invoices for a given Service are incorrect by 5 per cent or more, then, for the
purposes of clause 3.21, the interest payable by the Access Provider in respect of the
overpaid amount of the invoices in question is the rate set out in clause 3.6, plus 2 per cent.
The remedy set out in this clause 3.31 is without prejudice to any other right or remedy
available to the Access Seeker.
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Schedule 4 - Creditworthiness and Security
4.1

Unless otherwise agreed by the Access Provider, the Access Seeker must (at the Access
Seeker’s sole cost and expense) provide to the Access Provider and maintain, on terms and
conditions reasonably required by the Access Provider and subject to clause 4.2, the
Security (as is determined having regard to clause 4.3 and as may be varied pursuant to
clause 4.4) in respect of amounts owing by the Access Seeker to the Access Provider
under this FAD.

4.2
a) The Access Seeker acknowledges that unless otherwise agreed by the Access Provider, it
must maintain (and the Access Provider need not release or refund) the Security specified
in clause 4.1 for a period of six Months following (but not including) the date on which
the last of the following occurs:
i.

cessation of supply of the Service under this FAD, and

ii.

payment of all outstanding amounts under this FAD.

b) Notwithstanding clause 4.2(a), the Access Provider has no obligation to release the
Security if, at the date the Access Provider would otherwise be required to release the
Security under clause 4.2(a), the Access Provider reasonably believes any person,
including a provisional liquidator, administrator, trustee in bankruptcy, receiver, receiver
and manager, other controller or similar official, has a legitimate right to recoup or claim
repayment of any part of the amount paid or satisfied, whether under the laws or
preferences, fraudulent dispositions or otherwise.
4.3

The Security (including any varied Security) may only be requested where an Access
Provider has reasonable grounds to doubt the Access Seeker’s ability to pay for services,
and must be of an amount and in a form determined reasonably by the Access Provider
taking into account all the relevant circumstances. As a statement of general principle the
amount of any Security is calculated by reference to:
a) the aggregate value of all Services likely to be provided to the Access Seeker under this
FAD over a reasonable period; or
b) the value of amounts invoiced in respect of the Service but unpaid (excluding any amounts
in respect of which there is a current Billing Dispute notified in accordance with this
FAD).
For the avoidance of doubt, any estimates, forecasts or other statements made or provided
by the Access Seeker may be used by the Access Provider in determining the amount of a
Security

4.4

Examples of appropriate forms of Security, having regard to the factors referred to in
clause 4.3, may include without limitation:
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a) fixed and floating charges;
b) personal guarantees from directors;
c) Bank Guarantees;
d) letters of comfort
e) mortgages;
f) a right of set-off;
g) a Security Deposit; or
h) a combination of the forms of security referred to in paragraphs (a) to (g) above.
If any Security is or includes a Security Deposit, then:
i)

the Access Provider is not obliged to invest the Security Deposit or hold the Security
Deposit in an interest bearing account or otherwise; and

j)

the Access Seeker is prohibited from dealing with the Security Deposit or its rights to that
Security Deposit (including by way of assignment or granting of security).
If any security is or includes a Bank Guarantee and that Bank Guarantee (Original Bank
Guarantee) has an expiry date which is the last day by which a call may be made under a
Bank Guarantee, the Access Seeker must procure a replacement Bank Guarantee for the
amount guaranteed by the Original Bank Guarantee no later than two Months prior to the
expiry date of the Original Bank Guarantee, such replacement Bank Guarantee to have an
expiry date of no less than 14 Months from the date of delivery of the replacement Bank
Guarantee.
If the Access Seeker fails to procure a replacement Bank Guarantee, then in addition to any
other of the Access Provider’s rights under this FAD, the Access Provider may, at any time
in the Month prior to the expiry date of the Bank Guarantee, make a call under the Bank
Guarantee for the full amount guaranteed. The amount paid to the Access Provider pursuant
to a call on the Bank Guarantee will become a Security Deposit.

4.5

The Access Provider may from time to time where the circumstances reasonably require,
request Ongoing Creditworthiness Information from the Access Seeker to determine the
ongoing creditworthiness of the Access Seeker. The Access Seeker must supply Ongoing
Creditworthiness Information to the Access Provider within 15 Business Days of receipt of
a request from the Access Provider for such information. The Access Provider may, as a
result of such Ongoing Creditworthiness Information, having regard to the factors referred
to in clause 4.3 and subject to clause 4.7, reasonably require the Access Seeker to alter the
amount, form or the terms of the Security (which may include a requirement to provide
additional security), and the Access Seeker must provide that altered Security within 20
Business Days of being notified by the Access Provider in writing of that requirement.

4.6

The Access Seeker may from time to time request the Access Provider to consent (in
writing) to a decrease in the required Security and/or alteration of the form of the Security.
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The Access Provider must, within 15 Business Days of the Access Seeker’s request,
comply with that request if, and to the extent, it is reasonable to do so (having regard to the
factors referred to in clause 4.3). The Access Provider may request, and the Access Seeker
must promptly provide, Ongoing Creditworthiness Information, for the purposes of this
clause 4.6.
4.7

4.8

If the Access Seeker provides Ongoing Creditworthiness Information to the Access
Provider as required by this Schedule 4, the Access Seeker must warrant that such
information is true, fair, accurate and complete as at the date on which it is received by the
Access Provider and that there has been no material adverse change in the Access Seeker’s
financial position between the date the information was prepared and the date it was
received by the Access Provider. If there has been a material adverse change in the Access
Seeker’s financial position between the date the information was prepared and the date it
was received by the Access Provider, the Access Seeker must disclose the nature and effect
of the change to the Access Provider at the time the information is provided.
For the purposes of this Schedule 4, Ongoing Creditworthiness Information means:
a) a copy of the Access Seeker’s most recent published audited balance sheet and published
audited profit and loss statement (together with any notes attached to or intended to be
read with such balance sheet or profit and loss statement);
b) a credit report in respect of the Access Seeker or, where reasonably necessary in the
circumstances, any of its owners or directors (Principals) from any credit reporting
agency, credit provider or other third party. The Access Seeker must co-operate and
provide any information necessary for that credit reporting agency, credit provider or other
independent party to enable it to form an accurate opinion of the Access Seeker’s
creditworthiness. To that end, the Access Seeker agrees to procure written consents (as
required under the Privacy Act 1988 (Cth)) from such of its Principals as is reasonably
necessary in the circumstances to enable the Access Provider to:
i.

obtain from a credit reporting agency, credit provider or other independent party,
information contained in a credit report;

ii.

disclose to a credit reporting agency, credit provider or other independent party,
personal information about each Principal; and

iii.

obtain and use a consumer credit report;

c) a letter, signed by the company secretary or duly authorised officer of the Access Seeker,
stating that the Access Seeker is not insolvent and not under any external administration
(as defined in the Corporations Act 2001 (Cth)) or under any similar form of
administration under any laws applicable to it in any jurisdiction; and
d) the Access Seeker’s credit rating, if any has been assigned to it; and
e) any other information reasonably required to determine the ongoing creditworthiness of
the Access Seeker, as agreed between the parties before the request under clause 4.5 is
made.
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4.9

The Access Seeker may require a confidentiality undertaking to be given by any person
having access to confidential information contained in its Ongoing Creditworthiness
Information prior to such information being provided to that person.

4.10 Subject to this Schedule 4, the parties agree that a failure by the Access Seeker to provide
the warranties set out in clause 4.7 or to provide Ongoing Creditworthiness Information
constitutes:
a) an event entitling the Access Provider to alter the amount, form or terms of the Security
(including an entitlement to additional Security) of the Access Seeker and the Access
Seeker must provide that altered Security within 15 Business Days after the end of the
period set out clause 4.5; or
b) breach of a material term or condition of this FAD.
Any disputes arising out of or in connection with Schedule 4 must be dealt with in accordance
with the procedures in Schedule 5. Notwithstanding that a dispute arising out of or in
connection with Schedule 4 has been referred to the procedures in Schedule 5 and has not yet
been determined, nothing in this clause 4.10 or Schedule 5 prevents the Access Provider from
exercising any of its rights to suspend the supply of a Service under Schedule 7.
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Schedule 5 - General dispute resolution procedures
5.1

If a dispute arises between the parties in connection with or arising from the terms and
conditions set out in this FAD for the supply of the Service, the dispute must be managed
as follows:
a) in the case of a Billing Dispute, the dispute must be managed in accordance with the
Billing Dispute Procedures; or
b) subject to clause 5.2, in the case of a Non-Billing Dispute, the dispute must be managed
in accordance with the procedures set out in this Schedule 5.

5.2

To the extent that a Non-Billing Dispute is raised or arises in connection with, or otherwise
relates to, a Billing Dispute, then unless otherwise determined, that Non-Billing Dispute
must be resolved in accordance with the Billing Dispute Procedures. The Access Provider
may seek a determination from an independent third party on whether a dispute initiated by
the Access Seeker as a Billing Dispute is a Non-Billing Dispute. If the independent third
party deems the dispute to be a Non-Billing Dispute, the Access Provider may provide
written notice to the Access Seeker to pay any withheld amount to the Access Provider on
the due date for the disputed invoice or if the due date has passed, immediately on
notification being given by the Access Provider.
For the purposes of this clause 5.2:
a) the independent third party must be a person who:
i.

has an understanding of the relevant aspects of the telecommunications industry
(or have the capacity to quickly come to such an understanding);

ii.

have an appreciation of the competition law implications of his/her decisions; and

iii.

not be an officer, director or employee of a telecommunications company or
otherwise have a potential for a conflict of interest;

b) the independent third party may include an arbiter from the ACDC.
5.3

If a Non-Billing Dispute arises, either party may, by written notice to the other, refer the
Non-Billing Dispute for resolution under this Schedule 5. A Non-Billing Dispute must be
initiated only in good faith.

5.4

Any Non-Billing Dispute notified under clause 5.3 must be referred:
a) initially to the nominated manager (or managers) for each party, who must endeavour to
resolve the dispute within 10 Business Days of the giving of the notice referred to in
clause 5.3 or such other time agreed by the parties; and
b) if the persons referred to in paragraph (a) above do not resolve the Non-Billing Dispute
within the time specified under paragraph (a), then the parties may agree in writing within
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a further five Business Days to refer the Non-Billing Dispute to an Expert Committee
under clause 5.11, or by written agreement submit it to mediation in accordance with
clause 5.10.
5.5

If:
a) under clause 5.4 the Non-Billing Dispute is not resolved and a written agreement is not
made to refer the Non-Billing Dispute to an Expert Committee or submit it to mediation;
or,
b) under clause 5.10(f), the mediation is terminated; and
c) after a period of five Business Days after the mediation is terminated as referred to in
paragraph (b), the parties do not resolve the Non-Billing Dispute or agree in writing on an
alternative procedure to resolve the Non-Billing Dispute (whether by further mediation,
written notice to the Expert Committee, arbitration or otherwise)
either party may terminate the operation of this dispute resolution procedure in relation to
the Non-Billing Dispute by giving written notice of termination to the other party.

5.6

A party may not commence legal proceedings in any court (except proceedings seeking
urgent interlocutory relief) in respect of a Non-Billing Dispute unless:
a) the Non-Billing Dispute has first been referred for resolution in accordance with the
dispute resolution procedure set out in this Schedule 5 or clause 5.2 (if applicable) and a
notice terminating the operation of the dispute resolution procedure has been issued under
clause 5.5; or
b) the other party has failed to substantially comply with the dispute resolution procedure set
out in this Schedule 5 or clause 5.2 (if applicable).

5.7

Each party must continue to fulfil its obligations under this FAD while a Non-Billing
Dispute and any dispute resolution procedure under this Schedule 5 are pending.

5.8

All communications between the parties during the course of a Non-Billing Dispute and in
connection with that Non-Billing Dispute, are made on a without prejudice and confidential
basis.

5.9

Each party must, as early as practicable, and in any case within 14 Calendar Days unless a
longer period is agreed between the parties, after the notification of a Non-Billing Dispute
pursuant to clause 5.3, provide to the other party any relevant materials on which it intends
to rely (provided that this obligation is not intended to be the same as the obligation to
make discovery in litigation).

5.10 Where a Non-Billing Dispute is referred to mediation by way of written agreement between
the parties, pursuant to clause 5.4(b):
a) any agreement must include:
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i.

a statement of the disputed matters in the Non-Billing Dispute; and

ii.

the procedure to be followed during the mediation, and the mediation must take
place within 15 Business Days upon the receipt by the mediator of such
agreement;

b) it must be conducted in accordance with the mediation guidelines of the ACDC in force
from time to time (ACDC Guidelines) and the provisions of this clause 5.10. In the event
of any inconsistency between them, the provisions of this clause 5.10 prevail;
c) it must be conducted in private;
d) in addition to the qualifications of the mediator contemplated by the ACDC Guidelines,
the mediator must:
i.

have an understanding of the relevant aspects of the telecommunications industry
(or have the capacity to quickly come to such an understanding);

ii.

have an appreciation of the competition law implications of his/her decisions; and

iii.

not be an officer, director or employee of a telecommunications company or
otherwise have a potential for a conflict of interest;

e) the parties must notify each other no later than 48 hours prior to mediation of the names of
their representatives who will attend the mediation. Nothing in this subclause is intended
to suggest that the parties are able to refuse the other’s chosen representatives or to limit
other representatives from the parties attending during the mediation;
f) it must terminate in accordance with the ACDC Guidelines;
g) the parties must bear their own costs of the mediation including the costs of any
representatives and must each bear half the costs of the mediator; and
h) any agreement resulting from mediation binds the parties on its terms.
5.11 The parties may by written agreement in accordance with clause 5.4(b), submit a NonBilling Dispute for resolution by an Expert Committee (Initiating Notice), in which case
the provisions of this clause 5.11 apply as follows:
a) The terms of reference of the Expert Committee are as agreed by the parties. If the terms
of reference are not agreed within five Business Days after the date of submitting the
Initiating Notice (or such longer period as agreed between the parties), the referral to the
Expert Committee is deemed to be terminated.
b) An Expert Committee acts as an expert and not as an arbitrator.
c) The parties are each represented on the Expert Committee by one appointee.
d) The Expert Committee must include an independent chairperson agreed by the parties or,
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if not agreed, a nominee of the ACDC. The chairperson must have the qualifications listed
in paragraphs 5.10(d)(i), (ii) and (iii).
e) Each party must be given an equal opportunity to present its submissions and make
representations to the Expert Committee.
f) The Expert Committee may determine the dispute (including any procedural matters
arising during the course of the dispute) by unanimous or majority decision.
g) Unless the parties agree otherwise the parties must ensure that the Expert Committee uses
all reasonable endeavours to reach a decision within 20 Business Days after the date on
which the terms of reference are agreed or the final member of the Expert Committee is
appointed (whichever is the later) and undertake to co-operate reasonably with the Expert
Committee to achieve that timetable.
h) If the dispute is not resolved within the timeframe referred to in clause 5.11(g), either
party may by written notice to the other party terminate the appointment of the Expert
Committee.
i) The Expert Committee has the right to conduct any enquiry as it thinks fit, including the
right to require and retain relevant evidence during the course of the appointment of the
Expert Committee or the resolution of the dispute.
j) The Expert Committee must give written reasons for its decision.
k) A decision of the Expert Committee is final and binding on the parties except in the case
of manifest error or a mistake of law.
l) Each party must bear its own costs of the enquiry by the Expert Committee including the
costs of its representatives, any legal counsel and its nominee on the Expert Committee
and the parties must each bear half the costs of the independent member of the Expert
Committee.
5.12 Schedule 5 does not apply to a Non-Billing Dispute to the extent that:
a) there is a dispute resolution process established in connection with, or pursuant to, a legal
or regulatory obligation (including any dispute resolution process set out in a Structural
Separation Undertaking)
b) a party has initiated a dispute under the dispute resolution process referred to in clause
5.12(a), and
c) the issue the subject of that dispute is the same issue in dispute in the Non-Billing Dispute.
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Schedule 6 - Confidentiality provisions
6.1

Subject to clause 6.4 and any applicable statutory duty, each party must keep confidential
all Confidential Information of the other party and must not:
a) use or copy such Confidential Information except as set out in this FAD; or
b)

disclose or communicate, cause to be disclosed or communicated or otherwise make
available such Confidential Information to any third person.

6.2

For the avoidance of doubt, information generated within the Access Provider’s Network as
a result of or in connection with the supply of the relevant Service to the Access Seeker or
the interconnection of the Access Provider’s Network with the Access Seeker’s Network
(other than information that falls within paragraph (d) of the definition of Confidential
Information) is the Confidential Information of the Access Seeker.

6.3

The Access Provider must upon request from the Access Seeker, disclose to the Access
Seeker quarterly aggregate traffic flow information generated within the Access Provider’s
Network in respect of a particular Service provided to the Access Seeker, if the Access
Provider measures and provides this information to itself. The Access Seeker must pay the
reasonable costs of the Access Provider providing that information.

6.4

Subject to clauses 6.5 and 6.10, Confidential Information of the Access Seeker may be:
a) used by the Access Provider:
i.

for the purposes of undertaking planning, maintenance, provisioning, operations or
reconfiguration of its Network;

ii.

for the purposes of supplying Services to the Access Seeker;

iii.

for the purpose of billing; or

iv.

for another purpose agreed to by the Access Seeker; and

b) disclosed only to personnel who, in the Access Provider’s reasonable opinion require the
information to carry out or otherwise give effect to the purposes referred to in paragraph
(a) above.
6.5

A party (Disclosing Party) may to the extent necessary use and/or disclose (as the case
may be) the Confidential Information of the other party:
a) to those of the Disclosing Party’s directors, officers, employees, agents, contractors
(including sub-contractors) and representatives to whom the Confidential Information is
reasonably required to be disclosed in connection with the provision of the Service to
which this FAD relates;
b) to any professional person for the purpose of obtaining advice in relation to matters arising
out of or in connection with the supply of a Service under this FAD;
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c) to an auditor acting for the Disclosing Party to the extent necessary to permit that auditor
to perform its audit functions;
d) in connection with legal proceedings, arbitration, expert determination and other dispute
resolution mechanisms set out in this FAD, provided that the Disclosing Party has first
given as much notice (in writing) as is reasonably practicable to the other party so that the
other party has an opportunity to protect the confidentiality of its Confidential
Information;
e) as required by law provided that the Disclosing Party has first given as much notice (in
writing) as is reasonably practicable to the other party, that it is required to disclose the
Confidential Information so that the other party has an opportunity to protect the
confidentiality of its Confidential Information, except that no notice is required in respect
of disclosures made by the Access Provider to the ACCC under section 152BEA of the
CCA;
f) with the written consent of the other party provided that, prior to disclosing the
Confidential Information of the other party:
i.

the Disclosing Party informs the relevant person or persons to whom disclosure is
to be made that the information is the Confidential Information of the other party;

ii.

if required by the other party as a condition of giving its consent, the Disclosing
Party must provide the other party with a confidentiality undertaking in the form
set out in Annexure 1 of this Schedule 6 signed by the person or persons to whom
disclosure is to be made; and

iii.

if required by the other party as a condition of giving its consent, the Disclosing
Party must comply with clause 6.6;

g) in accordance with a lawful and binding directive issued by a regulatory authority;
h) if reasonably required to protect the safety of personnel or property or in connection with
an emergency;
i) as required by the listing rules of any stock exchange where that party’s securities are
listed or quoted;
j) in accordance with a reporting obligation, or in response to a request from a regulatory
authority or any other Government body, in connection with the Access Provider’s
Structural Separation Undertaking where the party cannot comply with the reporting
obligation or request without using or disclosing the Confidential Information, provided
that:
i. prior to disclosing the Confidential Information of the other party the Disclosing
Party informs the relevant person or persons to whom disclosure is to be made
that the information is the Confidential Information of the other party; and
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ii. unless prohibited by law, the Disclosing Party informs the other Party in writing
as soon as reasonably practicable after receiving the request that the Disclosing
Party will disclose Confidential Information to the regulatory authority or any
other Government body to fulfil that reporting obligation or respond to that
request.
k) in response to a request from a regulatory authority or any other Government body in
connection with interception capability (as that term is used in Chapter 5 of the
Telecommunications (Interception and Access) Act 1979 (Cth)) relating to access to a
declared service, where the party cannot comply with the request without using or
disclosing the Confidential Information, provided that:
i. prior to disclosing the Confidential Information of the other party the Disclosing
Party informs the relevant person or persons to whom disclosure is to be made
that the information is the confidential information of the other party; and
ii. unless prohibited by law, the Disclosing Party informs the other Party as soon as
reasonably practicable after receiving the request that the Disclosing Party will
disclose Confidential Information to the regulatory authority or any other
Government body to respond to that request.
6.6 Each party must co-operate in any action taken by the other party to:
a) protect the confidentiality of the other party’s Confidential Information; or
b) enforce its rights in relation to its Confidential Information.
6.7

Each party must establish and maintain security measures to safeguard the other party’s
Confidential Information from unauthorised access, use, copying, reproduction or
disclosure.

6.8

Confidential Information provided by one party to the other party is provided for the
benefit of that other party only. Each party acknowledges that no warranty is given by the
Disclosing Party that the Confidential Information is or will be correct.

6.9

Each party acknowledges that a breach of this Schedule 6 by one party may cause another
party irreparable damage for which monetary damages would not be an adequate remedy.
Accordingly, in addition to other remedies that may be available, a party may seek
injunctive relief against such a breach or threatened breach of this Schedule 6.

6.10 If:
a) the Access Provider has the right to suspend or cease the supply of the Service under:
i.

Schedule 7 due to a payment breach, or

ii.

under clause 7.8

b) after suspension or cessation of supply of the Service under this FAD, the Access Seeker
fails to pay amounts due or owing to the Access Provider by the due date for payment,
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then the Access Provider may do one or both of the following:
c) notify and exchange information about the Access Seeker (including the Access Seeker’s
Confidential Information) with any credit reporting agency or the Access Provider’s
collection agent; and
d) without limiting clause 6.10, disclose to a credit reporting agency:
i.

the defaults made by the Access Seeker to the Access Provider; and

ii.

the exercise by the Access Provider of any right to suspend or cease supply of the
Service under this FAD.
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Annexure 1 of Schedule 6
Confidentiality undertaking form
[Amend where necessary]
CONFIDENTIALITY UNDERTAKING
I,
of [employer’s company name] ([undertaking company]) undertake to [full name
of party who owns or is providing the confidential information as the case requires] ([Provider])
that:
1

Subject to the terms of this Undertaking, I will keep confidential at all times the
information listed in Attachment 1 to this Undertaking (Confidential Information) that is
in my possession, custody, power or control.

2

I acknowledge that:
(a) this Undertaking is given by me to [Provider] in consideration for [Provider] making
the Confidential Information available to me for the Approved Purposes (as defined
below);
(b) all intellectual property in or to any part of the Confidential Information is and will
remain the property of [Provider]; and
(c) by reason of this Undertaking, no licence or right is granted to me, or any other
employee, agent or representative of [undertaking company] in relation to the
Confidential Information except as expressly provided in this Undertaking.

3

I will:
(a) only use the Confidential Information for:
(i) the purposes listed in Attachment 2 to this Undertaking; or
(ii) any other purpose approved by [Provider] in writing;
(the Approved Purposes);
(b) comply with any reasonable request or direction from [provider] regarding the
Confidential Information.

4

Subject to clause 5, I will not disclose any of the Confidential Information to any other
person without the prior written consent of [Provider].

5

I acknowledge that I may disclose the Confidential Information to which I have access to:
(a) any employee, external legal advisors, independent experts, internal legal or
regulatory staff of [undertaking company], for the Approved Purposes provided that:
(i) the person to whom disclosure is proposed to be made (the person) is notified
in writing to [Provider] and [Provider] has approved the person as a person who
may receive the Confidential Information, which approval shall not be
unreasonably withheld;
(ii) the person has signed a confidentiality undertaking in the form of this
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Undertaking or in a form otherwise acceptable to [Provider]; and
(iii) a signed undertaking of the person has already been served on [Provider];
(b) other persons, if required to do so by law, but then only:
(i) if I notify [Provider] of that request within 7 days of receiving the request;
(ii) to the person(s) to whom I am obliged to provide the Confidential
Information;
(iii) to the extent necessary as required by law; and
(iv) if I notify the recipient of the Confidential Information that the information is
confidential and is the subject of this Undertaking to the [Provider]; and
(c) any secretarial, administrative and support staff, who perform purely administrative
tasks, and who assist me or any person referred to in paragraph 5(a) for the Approved
Purpose.
6

I will establish and maintain security measures to safeguard the Confidential Information
from unauthorised access, use, copying, reproduction or disclosure and will protect the
Confidential Information using the same degree of care as a prudent person in my
position would use to protect their own confidential information.

7

Except as required by law and subject to paragraph 10 below, within 14 days after
whichever of the following first occurs:
(a) termination of this Undertaking;
(b) my ceasing to be employed or retained by [undertaking company] (provided that I
continue to have access to the Confidential Information at that time); or
(c) my ceasing to be working for [undertaking company] in respect of the Approved
Purposes (other than as a result of ceasing to be employed by [undertaking company]);
I will destroy or deliver to [Provider] the Confidential Information and any documents or
things (or parts of documents or things), constituting, recording or containing any of the
Confidential Information in my possession, custody, power or control other than
electronic records stored in IT backup system that cannot be destroyed or deleted.

8

Nothing in this Undertaking shall impose an obligation upon me in respect of
information:
(a) that is in the public domain; or
(b) that has been obtained by me otherwise than from [Provider] in relation to this
Undertaking;
provided that the information has not been obtained by me by reason of, or in
circumstances involving, any breach of this Undertaking, any other confidentiality
undertaking in favour of [Provider] for the Approved purpose, or by any other unlawful
means.

9

I acknowledge that damages may not be a sufficient remedy for any breach of this
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Undertaking and that [Provider] may be entitled to specific performance or injunctive
relief (as appropriate) as a remedy for any breach or threatened breach of this
Undertaking, in addition to any other remedies available to [Provider] at law or in equity.
10

The obligations of confidentiality imposed by this Undertaking survive the destruction or
delivery to [Provider] of the Confidential Information pursuant to paragraph 7 above.

11

I acknowledge that this Undertaking is governed by the law in force in the State of [insert
relevant state] and I agree to submit to the non-exclusive jurisdiction of the court of that
place.

Signed: ___________________________

Print name: ________________________________

Dated: ____________________________

Witness signature: ___________________________

Witness name: ___________________________
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ATTACHMENT 1
Any document, or information in any document provided by [provider] to [undertaking company]
which [provider] claims is confidential information for the purposes of this Undertaking.
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ATTACHMENT 2
[Approved purpose(s)]
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Schedule 7 – Suspension and termination
7.1

The Access Provider may immediately suspend the supply of a Service or access to the
Access Provider’s Network, provided it notifies the Access Seeker where practicable and
provides the Access Seeker with as much notice as is reasonably practicable:

a) during an Emergency; or
b) where in the reasonable opinion of the Access Provider, the supply of that Service or
access to the Access Provider’s Network may pose a threat to safety of persons, hazard to
equipment, threat to Network operation, access, integrity or Network security or is likely
to impede the activities of authorised persons responding to an Emergency;
c) where, in the reasonable opinion of the Access Provider, the Access Seeker’s Network or
equipment adversely affects or threatens to affect the normal operation of the Access
Provider’s Network or access to the Access Provider’s Network or equipment (including
for the avoidance of doubt, where the Access Seeker has delivered Prohibited Traffic onto
the Access Provider’s Network);
d) where an event set out in clauses 7.8(a) to (i) occurs
e) and is entitled to continue such suspension until (as the case requires) the relevant event or
circumstance giving rise to the suspension has been remedied.
7.2

If:
a) the Access Seeker has failed to pay monies payable under this FAD;
b) a Court determines that (and the decision is not subject to an appeal) the Access Seeker’s
use of:
i.

its Facilities in connection with any Service supplied to it by the Access Provider;

ii.

the Access Provider’s Facilities or Network; or

iii.

any Service supplied to it by the Access Providers,

is in contravention of any law; or
c) the Access Seeker breaches a material obligation under this FAD (Suspension Event)
and:
d) as soon as reasonably practicable after becoming aware of the Suspension Event, the
Access Provider gives a written notice to the Access Seeker:
i.

citing this clause;

ii.

specifying the Suspension Event that has occurred;
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iii.

requiring the Access Seeker to institute remedial action (if any) in respect of that
event; and

iv.

specifying the action which may follow due to a failure to comply with the notice,
(Suspension Notice) and:

e) the Access Seeker fails to institute remedial action as specified in the Suspension Notice
within 10 Business Days after receiving the Suspension Notice (in this clause 7.2, the
Remedy Period), the Access Provider may, by written notice given to the Access Seeker
as soon as reasonably practicable after the expiry of the Remedy Period:
f) refuse to provide the Access Seeker with the Service:
i.

of the kind in respect of which the Suspension Event has occurred; and

ii.

a request for which is made by the Access Seeker after the date of the breach, until
the remedial action specified in the Suspension Notice is completed or the
Suspension Event otherwise ceases to exist; and

g) suspend the provision of the Service until the remedial action specified in the Suspension
Notice is completed.
7.3

For the avoidance of doubt, subclause 7.2(a) does not apply to any monies payable that are
the subject of a Billing Dispute that has been notified by the Access Seeker to the Access
Provider in accordance with the Billing Dispute Procedures set out in this FAD.

7.4

In the case of a suspension pursuant to clause 7.2, the Access Provider must reconnect the
Access Seeker to the Access Provider’s Network and recommence the supply of the
Service as soon as practicable after there no longer exists a reason for suspension and the
Access Provider must do so subject to payment by the Access Seeker of the Access
Provider’s reasonable costs of suspension and reconnection.

7.5

If:
a) an Access Seeker ceases to be a carrier or carriage service provider; or
b) an Access Seeker ceases to carry on business for a period of more than 10 consecutive
Business Days or
c) in the case of an Access Seeker, any of the reasonable grounds specified in subsection
152AR(9) of the CCA apply; or
d) an Access Seeker breaches a material obligation under this FAD, and:
i.

that breach materially impairs or is likely to materially impair the ability of the
Access Provider to deliver Listed Carriage Services to its customers; and

ii.

the Access Provider has given a written notice to the first-mentioned party within
20 Business Days of becoming aware of the breach (Breach Notice); and
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iii.

the Access Seeker fails to institute remedial action as specified in the Breach
Notice within 10 Business Days after receiving the Breach Notice (in this clause
7.5, the Remedy Period), or

e) the supply of the Service(s) to the Access Seeker has been suspended pursuant to the terms
and conditions of this FAD for a period of three Months or more, the Access Provider may
cease supply of the Service under this FAD by written notice given to the first-mentioned
party at any time after becoming aware of the cessation, reasonable grounds or expiry of
the Remedy Period specified in the Breach Notice (as the case may be).
7.5A If an Access Provider ceases to carry on business for a period of more than 10 consecutive
Business Days, the other party may cease acquisition of the Service under this FAD by
written notice given to the Access Provider at any time after becoming aware of the
cessation.
7.6

A party must not give the other party both a Suspension Notice under clause 7.2 and a
Breach Notice under clause 7.5 in respect of:
a) the same breach; or
b) different breaches that relate to or arise from the same act, omission or event or related
acts, omissions or events;
except:

c) where a Suspension Notice has previously been given to the Access Seeker by the Access
Provider in accordance with clause 7.2 in respect of a Suspension Event and the Suspension
Event has not been rectified by the Access Seeker within the relevant Remedy Period
specified in clause 7.2; and
d) where an Access Seeker has not rectified a Suspension Event, then notwithstanding clause
7.5(d)(ii), the time period for the purposes of clause 7.5(d)(ii) will be 20 Business Days
from the expiry of the time available to remedy the Suspension Event.
7.7

For the avoidance of doubt, a party is not required to provide a Suspension Notice under
clause 7.2 in respect of a breach before giving a Breach Notice in respect of that breach
under clause 7.5.

7.8

Notwithstanding any other provision of this FAD, either Party may at any time immediately
cease the supply of the Service under this FAD by giving written notice of termination to
the other Party if:
a) an order is made or an effective resolution is passed for winding up or dissolution without
winding up (otherwise than for the purposes of solvent reconstruction or amalgamation) of
the other Party; or
b) a receiver, receiver and manager, official manager, controller, administrator (whether
voluntary or otherwise), provisional liquidator, liquidator, or like official is appointed over
the undertaking and property of the other Party; or
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c) a holder of an encumbrance takes possession of the undertaking and property of the other
party, or the other party enters or proposes to enter into any scheme of arrangement or any
composition for the benefit of its creditors; or
d) the other party is or is likely to be unable to pay its debts as and when they fall due or is
deemed to be unable to pay its debts pursuant to section 585 or any other section of the
Corporations Act 2001 (Cth); or
e) as a result of the operation of section 459F or any other section of the Corporations Act
2001 (Cth), the other party is taken to have failed to comply with a statutory demand; or
f) a force majeure event substantially and adversely affecting the ability of a party to perform
its obligations to the other party, continues for a period of three Months; or
g) the other party breaches any of the terms of any of its loans, security or like agreements or
any lease or agreement relating to significant equipment used in conjunction with the
business of that other party related to the supply of the Service under this FAD; or
h) the other party seeks or is granted protection from its creditors under any applicable
legislation; or
i) anything analogous or having a substantially similar effect to any of the events specified
above occurs in relation to the other party.
7.9

The cessation of the operation of this FAD:

a) does not operate as a waiver of any breach by a party of any of the provisions of this FAD;
and
b) is without prejudice to any rights, liabilities or obligations of any party which have
accrued up to the date of cessation.
7.10 Without prejudice to the parties’ rights upon termination of the supply of the Service under
this FAD, or expiry or revocation of this FAD, the Access Provider must refund to the
Access Seeker a fair and equitable proportion of those sums paid under this FAD by the
Access Seeker which are periodic in nature and have been paid for the Service:
a)

for a period extending beyond the date on which the supply of the Service under this FAD
terminates, or this FAD ceases to have effect, and/or,

b)

as applicable, in respect of a Service which has been suspended for a period of 10 or more
consecutive Business Days under Schedule 7 of this FAD, for the period extending
beyond that 10 Business Day suspension period to the extent the Service remains
suspended under Schedule 7 of this FAD,
subject to any invoices or other amounts outstanding from the Access Seeker to the Access
Provider. In the event of a dispute in relation to the calculation or quantum of a fair and
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equitable proportion, either party may refer the matter for dispute resolution in accordance
with the dispute resolution procedures set out in Schedule 5 of this FAD.
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Schedule 8 - Liability and Indemnity
8.1

Subject to clause 8.2, each Party’s liability in respect of:
a) the 12 Month period commencing on the date of the first supply of the Service under this
FAD is limited to the aggregate amount paid or payable by the Access Seeker to the
Access Provider for the Service provided by the Access Provider in that initial 12 Month
period;
b) any subsequent 12 Month period commencing on any anniversary of the date of the first
supply of the Service under this FAD is limited to the aggregate amount paid or payable
by the Access Seeker to the Access Provider for the Service provided by the Access
Provider in the 12 Month period immediately prior to that anniversary.
For the purposes of this clause 8.1, Liability arises when the act or omission giving rise to
the Liability occurs, not when any claim is made by a party under this FAD in connection
with that Liability.

8.2

The liability limitation in clause 8.1 does not apply to the Access Seeker’s liability to pay
the Charges for the Service provided under this FAD, or the Parties’ indemnification
obligations under clauses 8.3 and 8.4.

8.3

Each Party indemnifies the other Party against all Loss arising from the death of, or
personal injury to, a Representative of the other Party, where the death or personal injury
arises from:
a) an act or omission that is intended to cause death or personal injury; or
b) a negligent act or omission;
by the first Party or by a Representative of the first Party.

8.4

Each Party indemnifies the other Party against all Loss arising from any loss of, or damage
to, the property of the other party (or the property of a representative of the other Party),
where the loss or damage arises from:
a) an act or omission that is intended to cause death or personal injury; or
b) a negligent act or omission;
by the first Party or by a Representative of the first Party.

8.5

Each Party indemnifies the other Party against all Loss arising from a claim by a third
person against the Innocent Party to the extent that the claim relates to a negligent act or
omission by the first Party or by a Representative of the first Party.

8.6

Subject to clauses 8.3 and 8.4, a Party has no Liability to the other Party for or in respect of
any consequential, special or indirect Loss or any loss of profits or data.
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8.7

A Party has no Liability to the other Party for or in relation to any act or omission of, or
any matter arising from or consequential upon any act or omission of, any end-user of a
Party or any other third person who is not a Representative of a Party.

8.8

The Indemnifying Party is not obliged to indemnify the Innocent Party under this Schedule
8 to the extent that the liability the subject of the indemnity claim is caused or contributed
to by:
a) a breach of this FAD;
b) an act intended to cause death, personal injury, or loss or damage to property; or
c) a negligent act or omission;
by the Innocent Party.

8.9

The Indemnifying Party is not obliged to indemnify the Innocent Party under this Schedule
8 or for in respect of a claim brought against the Innocent Party by an end-user of the
Innocent Party, or a third person with whom the Innocent Party has a contractual
relationship, to the extent that the Loss under such claim could have been excluded or
reduced (regardless of whether such a Liability actually was excluded or reduced) by the
Innocent Party in its contract with the end-user or third person.

8.10 The Innocent Party must take all reasonable steps to minimise the Loss it has suffered or is
likely to suffer as a result of an event giving rise to an indemnity under this Schedule 8. If
the Innocent Party does not take reasonable steps to minimise such Loss then the damages
payable by the Indemnifying Party must be reduced as is appropriate in each case.
8.11 A Party’s liability to the other Party for Loss of any kind arising out of the supply of the
Service under this FAD or in connection with the relationship established by it is reduced
to the extent (if any) that the other Party causes or contributes to the Loss. This reduction
applies whether the first Party’s liability is in contract, tort (including negligence), under
statute or otherwise.
8.12 The Indemnifying Party must be given full conduct of the defence of any claim by a third
party that is the subject of an indemnity under clause 8.3 or 8.4, including, subject to the
Indemnifying Party first obtaining the written consent (which must not be unreasonably
withheld) of the Innocent Party to the terms thereof, the settlement of such a claim.
8.13 Nothing in this Schedule 8 excludes or limits a Party’s entitlement to damages under Part 5
of the Telecommunications (Consumer Protection and Service Standards) Act 1999.
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Schedule 9 - Communication with end users
9.1

The Access Provider may communicate and deal with an Access Seeker’s end-users as
expressly provided in clauses 9.2 to 9.4 and as otherwise permitted by law.

9.2

Subject to clause 9.3, the Access Provider may communicate and deal with the Access
Seeker’s end-users:
a) in relation to goods and services which the Access Provider currently supplies or
previously supplied to the end-user provided that the Access Provider only communicates
and deals through its Retail Business Unit;
b) as members of the general public or a part of the general public or members of a particular
class of recipients of carriage or other services;
c) where the Access Provider performs wholesale operations which require communications
or dealings with such end-users, to the extent necessary to carry out such operations;
d) in a manner or in circumstances agreed by the Parties; or
e) in or in connection with an Emergency, to the extent it reasonably believes necessary to
protect the safety of persons or property.

9.3

If:
a) an end-user of the Access Seeker initiates a communication with the Access Provider in
relation to goods and/or services supplied to that end-user by the Access Seeker, the
Access Provider must advise the end-user that they should discuss any matter concerning
the Access Seeker’s goods and/or services with the Access Seeker and must not engage in
any form of marketing or discussion of the Access Provider’s goods and/or services;
b) an end-user of the Access Seeker initiates a communication with the Access Provider in
relation to goods and/or services supplied to that end-user by the Access Provider, the
Access Provider may engage in any form of marketing or discussion of the Access
Provider’s goods and/or services; and
c) an end-user of the Access Seeker initiates a communication with the Access Provider in
relation to goods and/or services supplied to that end-user by the Access Provider and the
Access Seeker, the Access Provider must advise the end-user that they should discuss any
matter concerning the Access Seeker’s goods and/or services, with the Access Seeker, but
may otherwise engage in any form of marketing or discussion of the Access Provider’s
goods and/or services.

9.4

Where a Party communicates with the end-user of the other Party, that first mentioned
Party must, where practicable, make and maintain records of that communication with the
other Party’s end-user in circumstances where that communication discusses anything
concerning the other Party’s goods or services with the end-user. For the avoidance of
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doubt, the obligation in this paragraph does not include a requirement to provide such
records to the other Party (however such a requirement may arise pursuant to any dispute
resolution procedure).
9.5

For the purposes of clauses 9.2 to 9.4, a “communication” shall include any form of
communication, including without limitation telephone discussions and correspondence.

9.6

Neither Party may represent that:
a) it has any special relationship with or special arrangements with the other Party, including
through the use of the other party’s trade marks, service marks, logos or branding unless
otherwise agreed;
b) there are no consequences for an end-user when an end-user signs an authority to transfer
their accounts or services;
c) a Service has any characteristics or functionality other than as specified in a relevant
standard form of agreement or the service description for the Service or in any
specifications, collateral or brochures published in relation to the Service; or
d) the other Party participates in the provision of the first mentioned Party’s services,
provided that a Party may, upon enquiry by an end-user, inform the end-user of the nature
of its relationship with the other Party.

9.7

Where a Party communicates with an end-user of either Party, the first mentioned Party
shall ensure that it does not attribute to the other Party:

a) blame for a Fault or other circumstance; or
b) the need for maintenance of a Network; or
c) the suspension of a Service,
provided that this requirement does not require a Party to engage in unethical, misleading or
deceptive conduct.
9.8

This Schedule 9 shall be subject to any applicable industry standard made by the ACMA
pursuant to Part 6 of the Telecommunications Act 1997 (Cth) and any applicable industry
code registered pursuant to Part 6 of the Telecommunications Act 1997 (Cth) in relation to
communications or dealings with end-users.
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Schedule 10 - Network modernisation and upgrade
notice periods
Notice to be provided where Access Provider undertakes a Major Network Modernisation and
Upgrade
10.1 Except where the parties agree otherwise, the Access Provider may make a Major Network
Modernisation and Upgrade by:
a) providing the Access Seeker with notices in writing in accordance with clauses 10.2 and
10.4 (General Notification) and clauses 10.3 and 10.5 (Individual Notification); and
b) consulting with the Access Seeker, and negotiating in good faith, to address any
reasonable concerns of the Access Seeker, in relation to the Major Network Modernisation
and Upgrade.
This clause 10.1 does not apply to an Emergency Network Modernisation and Upgrade.
10.2 The period of notices given under a General Notification provided by the Access Provider
to the Access Seeker:
a) must be an Equivalent Period of Notice; and
b) in any event, must not be less than 30 weeks before the Major Network Modernisation and
Upgrade is scheduled to take effect.
10.3 An Individual Notification must be provided by the Access Provider to the Access Seeker
as soon as practicable after the General Notification, taking account of all the
circumstances of the Major Network Modernisation and Upgrade.
Information to be provided in the notices
10.4 A General Notification must include information on:
a) the ESA affected by the proposed Major Network Modernisation and Upgrade;
b) the distribution area affected by the proposed Major Network Modernisation and Upgrade;
and
c) a general description of the proposed Major Network Modernisation and Upgrade,
including the indicative timing for the implementation of the Major Network
Modernisation and Upgrade.
10.5 An Individual Notification must include the following information in addition to the
information provided in the relevant General Notification:
a) the anticipated commencement date for implementing the Major Network Modernisation
and Upgrade
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b) the anticipated amount of time it will take to implement the Major Network Modernisation
and Upgrade;
c) details of the Access Seeker’s activated Services, or Services in the process of being
activated at the date of the notice, that are likely to be affected by the Major Network
Modernisation and Upgrade;
d) the likely action required by the Access Seeker as a result of the Major Network
Modernisation and Upgrade (including the possible impact of the Major Network
Modernisation and Upgrade upon the Access Seeker’s Service); and
e) details of who the Access Seeker may contact to obtain further information about the
Major Network Modernisation and Upgrade.
10.6 An Individual Notification only needs to be given where a Service has been activated or the
Access Provider is in the process of activating a service as at the date of the Individual
Notification, and:
a) the Major Network Modernisation and Upgrade will require the Access Seeker to take
particular action in order to continue to use the Service; or
b) the Major Network Modernisation and Upgrade will result in the Service no longer being
supplied or the Service being suspended for a period of no less than 20 Business Days.
10.7 Where the Access Provider has provided the Access Seeker with an Individual Notification,
the Access Provider must provide the Access Seeker with:
a) updates about the Major Network Modernisation and Upgrade covered by the notice,
including:
i.

any update or change to the information provided in the Individual Notification;

ii.

any new information available at the time of the update about:
1. Services provided by the Access Provider in the relevant ESA that may be
available to the Access Seeker;
2. how the Access Seeker may be impacted by the Major Network Modernisation
and Upgrade; and
3. what steps the Access Seeker will be required to take to facilitate the Major
Network Modernisation and Upgrade; and

b) weekly reports about the anticipated cutover dates for the Access Seeker’s affected
Services, beginning no less than five weeks prior to the anticipated commencement date
for the Major Network Modernisation and Upgrade.
10.8 The updates referred to in subclause 10.7(a) must be provided regularly (which is not
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required to be any more frequently than Monthly) after the Individual Notification.
Emergency Network Modernisation and Upgrade
10.9 In the event of an Emergency, the Access Provider may conduct an Emergency Network
Modernisation and Upgrade, and
a) must use its best endeavours to provide the Access Seeker with an Individual Notification
prior to the Emergency Network Modernisation and Upgrade being implemented; or
b) where it is not practicable for prior notice to be given, the Access Provider must provide
the Access Seeker with an Individual Notification as soon as reasonably practicable after
the Emergency Network Modernisation and Upgrade is implemented.
Coordinated Capital Works Program
10.10 The Access Provider must provide the Access Seeker with a written three year Coordinated
Capital Works Program forecast in accordance with clause 10.11 of this schedule 14
Calendar Days from the date this Schedule takes effect (Coordinated Capital Works
Program Forecast).
10.11 The Coordinated Capital Works Program Forecast will:
a) be for the three year period commencing on the date the forecast is provided;
b) describe generally the Access Provider’s indicative investment plans (as at the date of the
forecast) for its Coordinated Capital Works Program over the next three years;
c) include an evaluation of the impact that the Access Provider’s indicative investment plans
may have on individual ESAs and Distribution Areas; and
d) specify anticipated timeframes for implementation.
10.12 The Access Provider must update the Coordinated Capital Works Program Forecast (and
provide the update forecasts in writing to the Access Seeker) regularly, at not less than six
Month intervals.
10.13 At the same time as the Access Provider provides a Coordinated Capital Works Program
Forecast under clause 10.10 of this Schedule, the Access Provider must provide a copy of
the Coordinated Capital Works Program Forecast to the ACCC.
10.14 The Access Provider must provide a written Coordinated Capital Works Program schedule
to the Access Seeker by giving notice not less than 12 Months before the anticipated
commencement date of the Coordinated Capital Works Program in accordance with clause
10.15 of this Schedule (Coordinated Capital Works Program Schedule).
10.15 The Access Provider must provide the Coordinated Capital Works Program Schedule and
make its best endeavours to identify:
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a) the ESAs and Distribution Areas affected;
b) the Access Provider’s plan for the Coordinated Capital Works Program for each ESA;
c) the Access Seeker’s Services in that Exchange that will be affected and the expected
impact of the Coordinated Capital Works Program on the Access Seeker’s Services; and
d) the anticipated timeframe for implementation of the Coordinated Capital Works Program.
10.16 At the same time as the Access Provider provides a Coordinated Capital Works Program
Schedule under clause 10.15 of this Schedule, the Access Provider must provide a copy of
the Coordinated Capital Works Program Schedule to the ACCC.
10.17 For the avoidance of doubt, the Access Provider must also comply with clauses 10.1 to 10.8
of this Schedule when complying with clauses 10.10 to 10.16 of this Schedule.
10.18 The Access Provider is taken to have complied with clause 10.10 if it has complied with
subparagraph 11.1(a) in Schedule 4 of the Structural Separation Undertaking.
Negotiations in good faith
10.19 Except where the parties agree otherwise, the Access Provider must not commence
implementation of a Major Network Modernisation and Upgrade unless:
a) it complies with clauses 10.1 to 10.8; and
b) it has consulted with the Access Seeker and has negotiated in good faith, and addressed
the reasonable concerns of the Access Seeker in relation to the Major Network
Modernisation and Upgrade.
10.20 Except where the parties agree otherwise, the Access Provider must not commence the
implementation of a Coordinated Capital Works Program unless:
a) it complies with clauses 10.14 to 10.16 of this Schedule; and
b) it has consulted with the Access Seeker and has negotiated in good faith, and addressed
the reasonable concerns of the Access Seeker in relation to the Coordinated Capital
Works Program.
10.21 Notwithstanding any continuing negotiations between the Access Provider and the Access
Seeker pursuant to clauses 10.1, 10.19 and 10.20, if the Access Provider has complied with
this Schedule 10, a Major Network Modernisation and Upgrade may proceed within a
reasonable time period, taking account of all the circumstances, after an Individual
Notification has been issued, unless both parties agree otherwise.
10.22 In attempting to reach a mutually acceptable resolution in relation to a variation under
clauses 10.1, 10.19 and 10.20, the parties must recognise any need that the Access Provider
may have to ensure that the specifications for the Services which the Access Providers
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supplies to more than one of its customers need to be consistent (including, without
limitation having regard to the incorporation by the Access Provider of any relevant
international standards).
Dispute Resolution
10.23 If a dispute arises in relation to a Major Network Modernisation and Upgrade, then the
matter may be resolved in accordance with the dispute resolution procedures set out in
Schedule 5 of this FAD.
Miscellaneous
10.24 A requirement for the Access Provider to provide information in written form includes
provision of that information in electronic form.
10.25 Any information provided by the Access Provider in electronic form must be in a textsearchable and readable format.

56

Schedule 11 - Changes to operating manuals
11.1 Operational documents concerning the Service that have been provided to the Access
Seeker by the Access Provider, or should be provided because they affect the supply of the
Service including the technical and operational quality of the Service, or affect the rights
and/or obligations of an Access Seeker, may be amended:
(a) by the Access Provider from time to time to implement or reflect a change to its
standard processes, subject to:
i.

giving 20 Business Days prior written notice to the Access Seeker including a
documented list of all amendments, and a marked-up copy of the proposed new
operational document that clearly identifies all amendments; and

ii.

allowing the Access Seeker to provide comments during the notice period on the
proposed amendments, and where provided, the Access Provider having
reasonably considered those comments and implemented any such comments
where the Access Provider considers it reasonable to do so; and

(b) otherwise, by agreement of the parties.
11.1A

Operational documents referred to in this clause include ordering and provisioning
manuals, fault management procedures and operational manuals.

11.1B

For the purposes of 11.1(a)(ii), an Access Provider in considering whether it is
reasonable for it to implement any comments may consider whether the changes
reflect all Access Seeker and the Access Provider’s interests.

11.2 Upon completion of the process set out in clause 11.1, the Access Provider must notify the
Access Seeker and make available to the Access Seeker a copy of the new operational
document
11.3 Where operational documents concerning the Service are amended in accordance with
clause 11.1 and the Access Seeker believes that the amendments:
a) are unreasonable; or
b) deprive the Access Seeker of a fundamental part of the bargain it obtained under this
FAD;
the Access Seeker may seek to have the matter resolved in accordance with the dispute
resolution procedures set out in Schedule 5 of this FAD.
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Schedule 12 – Resale services (Wholesale ADSL only)
12.1 The Access Seeker can acquire a Service for the purpose of supplying to a Reseller.
12.2 The Access Seeker is not required to:
a) notify the Access Provider when the Access Seeker acquires, or seeks to acquire, a Service
for the purpose of supplying a Reseller; and/or
b) obtain the Access Provider’s consent to that supply.
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Schedule 13 (a) – Ordering and provisioning (Managed
Network Migrations to the ULLS and the LSS)
Minimum number of services
13.1 Except where the parties agree otherwise, it is at the discretion of the Access Seeker
whether a particular Service is to be connected as part of any managed network migration
(MNM), or outside of an MNM.
13.2 The Access Seeker will notify the Access Provider at the time the order is made whether a
particular Service is to be connected as part of an MNM or outside of an MNM.
13.3 Except where the parties agree otherwise, there is no minimum number of services required
as a pre-requisite for requesting an MNM.
Migration plan terms (forecasting timeframes)
13.4 Unless the parties agree otherwise, the period of notice that an Access Seeker must give for
an MNM is 56 Calendar Days.
13.5 Subject to clause 13.6, the Access Provider must not cancel an MNM where the number of
Services to be cutover as specified in the 20 Business Day forecast differs to the number of
Services specified in the 56 Calendar Day forecast.
13.6 If the cutover of Services cannot occur within the 56 Calendar Day forecast period because
of a significant variation between the 56 Calendar Day forecast and the 20 Business Day
forecast, the Access Provider must take all reasonable steps to ensure that cutover occurs as
soon as practicable following the conclusion of that period.
13.7 For the purpose of this determination a reference to a significant variation refers to a
variation of more than 10 per cent of the MNM forecast.
Note: for instance the cutover may not occur because of a significant variation between the
56 Calendar Day forecast and the 20 Business Day forecasts.
Connections outside Business Hours
13.8 Except where the parties agree otherwise, it is at the discretion of the Access Seeker
whether a particular Service is to be connected within Business Hours or outside of
Business Hours.
Note: additional charges may be payable for work done outside of Business Hours.
Limits on the number of exchanges per state per day at which MNM cutovers can be scheduled
13.9 Except where the parties otherwise agree, and subject to clause 13.10, the Access Provider
must not refuse to schedule a cutover for an MNM at an Exchange because the Access
Seeker has requested an MNM cutover at another Exchange or other Exchanges in that
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state on the same day.
13.10 The Access Provider may refuse a requested MNM cutover date where it would be
inconsistent with a capacity limitation notice (Limitation Notice), provided that the Access
Provider has published the Limitation Notice on its website, and has, on the Access
Seeker’s request, provided a copy of the notice to the Access Seeker as soon as is
practicable.
a) For the avoidance of doubt, a request by an Access Seeker for a copy of a Limitation
Notice may be made generally for all future Limitation Notices or for one or more
specific Limitation Notices.
13.11 The Limitation Notice must specify:
a) the limit that is to apply
b) the period and the ESAs to which it applies; and
c) the reasons for the limit being necessary by reference to forecast demand and available
capacity.
13.12 The Limitation Notice lapses 60 Calendar Days after it is published, unless withdrawn
earlier.
Note: Another Limitation Notice may be issued to replace a lapsed notice.
13.13 The Access Provider must not unreasonably refuse to vary or withdraw the Limitation
Notice on the request for an Access Seeker.
13.14 Where an Access Seeker disagrees with a decision made by the Access Provider not to vary
or withdraw the Limitation Notice, the Access Seeker may seek dispute resolution in
accordance with the dispute resolution procedures set out in Schedule 5 of this FAD.
Capacity Limits on ULLS provisioning
13.15 Except where the parties agree, and subject to clause 13.16, the Access Provider must not
unreasonably limit the number of Services that can be provisioned per day at a particular
Exchange and must use its best endeavours to supply all requested cutovers for a particular
day.
13.16 The Access Provider may refuse a requested cutover for a Service at a particular Exchange
where it is not reasonably able to perform the cutover on that day having regard to the
volume of work orders, for that Exchange or for all Exchanges, and the labour that is
available on that day, subject to the Access Provider performing the cutover the following
Business Day.
Advice regarding Complex Services affecting ULLS orders
13.17 Except where the parties agree otherwise, where:
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a) an Access Seeker has submitted a ULLS request; and
b) the Service Qualification query fails due to the presence of Complex Services on the line,
the Access Provider will provide to the Access Seeker a list of the Complex Services
present on the line at the time it advises the Access Seeker of the results of the Service
Qualification query.
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Schedule 13 (b) - New ULLS ordering and provisioning
processes (LSS to ULLS Transfer processes)
Scope
13.18 Except where the parties subsequently agree otherwise, clauses 13.18 to 13.23 apply where
an Access Seeker requests the Transfer of a LSS to a ULLS from the Access Provider.
Terms
13.19 The Access Seeker must provide instructions about whether or not the Transfer should
occur as part of a MNM in accordance with the MNM forecasting timeframes and notice
periods specified in clauses 13.4 to 13.7 of this FAD, or as otherwise agreed between the
parties.
13.20 The Access Provider must take all reasonable efforts to comply with the Access Seekers
instructions provided pursuant to clause 13.19.
13.21 Both the Access Provider and the Access Seeker must allow for the Transfer of the LSS to
ULLS in accordance with the following minimum characteristics:
a) the period in which a LSS to ULLS Transfer is performed (that is, the period in which a
LSS is disconnected and a ULLS is connected) will be no longer than four hours;
b) a Transfer must not require end-user involvement with the Access Provider (including,
without limitation, the making of a telephone call or sending of correspondence by the enduser to the Access Provider). A request for a LSS to ULLS Transfer will be deemed a
cancellation of any existing PSTN line rental and LSS provided the Access Seeker has
obtained the necessary customer authority for the cancellation of end-user PSTN services;
c) a Transfer is commenced and executed by a single provisioning order from the Access
Seeker to the Access Provider; and
d) the Access Provider will charge the Access Seeker a single charge for undertaking a LSS to
ULLS Transfer whether the Transfer occurs as a single connection or as part of an MNM.
13.22 The Access Provider must ensure that the development and implementation of the LSS to
ULLS Transfer process will result in no changes to how the Access Seeker currently
interfaces to the ULLS Carrier Interface System (ULLCIS).
Connect Outstanding process for ULLS order
13.23 Except where the parties agree otherwise, the Access Provider will maintain a Connect
Outstanding process for the ULLS from the Commencement Date.
13.24 The Connect Outstanding process for the ULLS must:
a)

support the cancellation of an existing service on a line upon the Access Provider
receiving from the Access Seeker advice that the Access Seeker has obtained Proof of
Occupancy; and,
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b)

facilitate the connection of a ULLS in response to a ULLS request submitted by an
Access Seeker in respect of that line.
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Schedule 14 – Recourse to regulated terms
14.1

Unless otherwise agreed by the parties, if

(a) an Access Agreement between an Access Provider and an Access Seeker is in force and
the Access Agreement relates to access to the same Service which one of the FADs
relates to;
(b) the ACCC makes or varies a Regulatory Determination in relation to the Service and the
new Regulatory Determination or the variation deals with a matter other than price; and
(c) a party to the Access Agreement proposes, by written notice, to the other party to vary the
Access Agreement to reflect the terms and conditions in the new or varied Regulatory
Determination about that matter,
each party must:
(i) consider the proposed changes in good faith; and
(ii) negotiate the proposed changes in good faith for a reasonable period not exceeding 20
Business days unless a longer period of time is agreed in writing, including, if requested
by the other party, to meet with the other party to discuss the other party’s proposal.
14.1A If the process under clause 14.1 does not result in a variation to the Access Agreement,
this is not a Non-Billing Dispute or Billing Dispute for the purposes of this FAD.
14.2

Unless otherwise agreed by the parties, if
(a) an Access Agreement between an Access Provider and an Access Seeker is in force and
the Access Agreement relates to access to the same Service which one of the FADs
relates to; and
(b) the ACCC makes or varies a Regulatory Determination in relation to the Service and the
new Regulatory Determination or the variation deals with a matter other than price;
either party may terminate the Access Agreement in respect of that Service (but only in
respect of that Service) by providing the other party with a written notice, and termination
will take effect on the expiry of the period specified in the notice, which must be no less
than 120 Business Days after the day that notice is provided.
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