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Executive summary 

In September 2011, the Australian Competition and Consumer Commission (ACCC) 
commenced an inquiry into the exemption provisions included in the final access 
determinations (FADs) for three declared fixed line telecommunications services. 
These services are the Wholesale Line Rental (WLR), Local Carriage Service (LCS) 
and Public Switched Telephone Network Originating Access (PSTN OA) services.  

The ACCC has decided to remove the exemption provis ions. 

The ACCC has decided to vary the FADs for the WLR, LCS and PSTN OA services 
to revoke the exemption provisions.  

Having taken into account the matters in section 152BCA of the CCA, the ACCC 
considers that the exemption provisions should be removed. The ACCC has reached 
the conclusion that removing the exemptions will promote competition, the efficient 
use of and investment in infrastructure, and the long term interests of end-users. This 
final report sets out the ACCC’s detailed reasons for its decision, including its 
assessment of the ‘future with and without’ the exemptions in the context its of 
assessment as to whether removing the exemption provisions will promote the long-
term interests of end-users. 

Further, the ACCC considers that finalising the inquiry now will promote industry 
certainty and stability and the interests of end-users.  

The ACCC has already consulted twice in 2011 on the issue of exemptions, first in its 
public inquiry into making the FADs and again in its current inquiry. Interested 
parties have made extensive submissions and provided a substantial amount of 
information to the ACCC during the course of its inquiries.  

After analysing the submissions and information provided to it, the ACCC has found 
clear evidence that the exemptions have not promoted competition in the exempt areas 
and are unlikely to do so in the future. In addition, the ACCC has concluded that the 
exemptions have the potential to undermine efficiency in the use of, and investment 
in, infrastructure.  

Telstra remains the main provider of wholesale voic e-only services 
and is exercising its market power to charge WLR pr ices that are 
significantly above supply costs.  

The ACCC has received evidence that Telstra is charging a significantly higher price 
for supplying the WLR service in exempt exchange service areas (ESAs) than the 
FAD price of $22.84. The FAD price is based on the estimated actual costs to Telstra 
of supplying the service. The ACCC has also been advised that rebates have been 
reduced or withdrawn since the exemptions took effect. In the ACCC’s view, 
Telstra’s ability to charge substantially more than the cost-based price for WLR 
supports a conclusion that Telstra has substantial market power in the exempt ESAs. 

This conclusion is further supported by evidence that Telstra is the dominant provider 
of wholesale voice-only services.  

A small number of access seekers offer wholesale voice services using their own 
infrastructure but these services are typically bundled with data services or have 
conditions that effectively increase the price of those services compared to Telstra’s 
WLR prices. Some access seekers on-sell Telstra’s resale voice services (WLR and 
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LCS) but they do not require their own infrastructure to do so and remain dependent 
on purchasing Telstra’s resale services. 

Access seekers submitted evidence that infrastructure investments to supply voice-
only services are not commercially viable. This evidence showed that capital costs 
have only been recouped within a reasonable payback period when they are used to 
provide broadband or bundled broadband/voice services, as these services produce 
higher revenues than voice-only services.  

Many access seekers have installed infrastructure that cannot provide a traditional 
fixed voice service (although it can provide a VoIP service1). Access seekers have 
invested in infrastructure largely to meet growing retail demand for data (broadband) 
services. Investing in their own infrastructure (such as DSLAMs2 and switching 
equipment) has allowed access seekers to differentiate their broadband and bundled 
broadband/voice services in retail markets for these products.  

Some access seekers would need to augment their existing infrastructure investments 
to allow them to provide traditional voice-only services, either for self-supply or for 
wholesale supply in competition with Telstra’s WLR and LCS services. Access 
seekers submitted that they would be unlikely to recover their costs (including a 
commercial rate of return) of such investments. Detailed modelling submitted by 
Macquarie Telecom and by Telstra’s consultant (the Sundakov Report) confirmed 
that, on a range of cost and demand assumptions, there is no business case for access 
seeker investments in voice-capable DSLAMs at current WLR prices in the exempt 
areas. 

Telstra has a cost advantage in providing voice-only services as the copper network 
assets required to provide voice services are largely sunk and substantially 
depreciated. In addition, Telstra benefits from economies of scale on its existing 
network. 

On the basis of this analysis, the ACCC has concluded that there is little prospect of a 
wholesale market developing in voice-only resale services in the exempt areas. 

Supply-side constraints and Telstra’s dominance in retail services 
significantly limit the effectiveness of retail com petition in 
restraining Telstra’s exercise of its wholesale mar ket power. 

Telstra submitted that in supplying wholesale resale services, it faces a strong indirect 
constraint on its market power from intense retail competition. It submitted that retail 
competition has increased as a result of the increasing substitutability of alternatives 
to traditional fixed voice services.  

Recent industry trends indicate that retail demand for voice-only products continues 
to decline in significance relative to demand for data services. An increasing 
proportion of consumers are shifting away from traditional voice-only products 
towards bundled voice/broadband, VoIP and mobile services. Further, the price 

                                                 
1  Voice over Internet Protocol—This technology allows voice services to be provided over the 

internet. Additional investments by service providers or by their retail customers may be required 
to allow these customers to use VoIP services. ‘Special services’, such as EFTPOS, alarms, 
metering, and traffic lights, cannot currently be provided using VoIP. 

2  Digital Subscriber Line Access Multiplexer—DSLAMs are equipment, located in a telephone 
exchange, that are used to provide broadband and VoIP services in conjunction with the ULLS 
(see footnote 3) and switching equipment. 
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differential between these products (especially mobile services) and traditional voice-
only services has decreased significantly. 

The ACCC agrees that these trends indicate that these alternative services are 
increasingly viewed as substitutes for traditional voice-only services at the retail level. 
However, the evidence indicates that the different characteristics of these alternative 
services means that they are not seen as perfect substitutes to traditional voice-only 
products. Further, substitution of alternative services for traditional voice-only 
products is apparent only for some customer segments. 

A substantial proportion of fixed line services—at least 40 per cent and up to 58 per 
cent—continue to be voice-only: 

� Broadband services cannot be provided on some lines due to technical limitations 
such as large pair gain systems and other line ‘blockers’. 

� Many corporate customers prefer traditional voice-only services for additional 
voice lines to their metropolitan offices. Corporate and government customers 
with legacy equipment or using ‘special services’ (like point of sale (EFTPOS) 
equipment, security systems, and metering equipment) cannot be served using IP-
based services, without significant customer and/or access seeker investments. 

� Certain residential customers require a traditional fixed line voice service and do 
not use broadband services. 

Further, access seekers cannot provide resale services that are fully substitutable for 
Telstra’s resale services in terms of service quality. Importantly, the Service Level 
Agreements offered by Telstra for the ULLS3 are inferior to those provided for the 
WLR service, particularly in terms of fault restoration times, even when an access 
seeker purchases an improved service option from Telstra (at additional cost). 
Corporate and government customers often require a higher quality of service than 
can currently be provided using the ULLS.  

These supply-side constraints on the substitutability of the ULLS for the WLR service 
mean that, for supplying a significant share of the retail voice-only market, there is no 
effective alternative to purchasing WLR, LCS and PSTN OA services from Telstra. 
The ACCC was provided with evidence that access seekers with their own 
infrastructure and spare capacity still purchase a large number of WLR services for 
this reason. 

The exemption provisions have the potential to dist ort decisions 
on using, and investing in, infrastructure.  

Access seekers submitted that Telstra’s ability to charge WLR prices in the exempt 
ESAs that are significantly above the cost of supplying those services has reduced 
their ability to compete effectively with Telstra for retail customers.  

The exemptions may hinder the efficient use of access seekers’ existing DSLAM and 
switching infrastructure. Higher WLR prices in exempt ESAs increase the cost of 

                                                 
3  Unconditioned Local Loop Service—The ULLS essentially gives an access seeker the use of the 

copper wire between an end-user and a telephone exchange without a dial tone or carriage service. 
The ULLS must be purchased in conjunction with an access seeker’s own investment in 
infrastructure equipment in the exchange to allow the access seeker to provide voice and data 
services to its retail customers (with the exception of retail service providers that have invested in 
their own networks). 



 9 

providing broadband and bundled broadband/voice services using the LSS,4 in 
conjunction with the WLR. Higher WLR prices may also reduce access seekers’ 
ability to provide a competitively-priced suite of telecommunications services to 
corporate and government end-users. Any consequent loss of broadband and bundled 
broadband/voice customers by access seekers would mean that existing DSLAMs 
may not be efficiently utilised. 

The ACCC recognises that the sunk copper-based assets owned by both Telstra and 
access seekers will become redundant when the NBN is rolled out and the copper 
network is de-commissioned. The ACCC considers that economic efficiency requires 
that the use of these assets should not be artificially reduced by above-cost pricing of 
resale services during the transition to the National Broadband Network (NBN).  

The ACCC recognises that the roll-out of the NBN has significantly altered 
investment incentives for industry participants. In addition, uncertainty about the 
NBN deployment schedule, and the terms and conditions on which industry 
participants will gain access to the NBN further, increases investment risk. 

During the transition to the NBN, access seekers will continue to have incentives to 
invest in infrastructure to provide fixed line services to retail customers, such as 
investments in switching equipment and transmission infrastructure, which are 
required to connect to the NBN.  

There are likely to be much lower incentives to invest in copper-based infrastructure, 
such as DSLAMs, that will become redundant when the NBN is rolled out.5  

The ACCC considers that maintaining the previous regulatory approach would be 
neither efficient nor conducive to promoting sustainable investment on the NBN—and 
therefore not in the long term interests of end-users—for the following main reasons: 

� Investments in copper-based infrastructure, which were prompted by prices in 
exempt areas exceeding the cost-based FAD prices, would represent inefficient 
investment. These investments will not be used on the NBN. 

� Telstra’s ability to charge more than the cost-based FAD prices in the exempt 
areas could have the effect of reducing the use of Telstra’s existing copper-based 
assets below an efficient level, prior to its eventual de-commissioning, even 
though the higher prices increase Telstra’s overall profits. 

                                                 
4  Line Sharing Service—The copper line spectrum can be split (or shared) so that one carrier or 

service provider provides the voice services over the line and the LSS access seeker provides high-
speed broadband services, through the use of its own DSLAMs, over the higher frequency part of 
the copper line. The LSS is only provided when there is a voice service on the line. 

5  The differential between the regulated prices for ULLS and WLR services (which reflects the cost 
of supply differential) may still create an incentive for further DSLAM investments, depending on 
access seekers’ overall assessment of the expected risks and returns of such investments. 



1 Introduction 
 

On 1 September 2011, the Australian Competition and Consumer Commission 
(ACCC) commenced a public inquiry into varying the final access determinations 
(FADs) for the WLR, LCS and PSTN OA services in respect of the exemption 
provisions. Section 152BCN of the Competition and Consumer Act 2010 (CCA) 
allows the ACCC to vary a FAD. Part 25 of the Telecommunications Act 1997 (Telco 
Act) provides for the ACCC to conduct a public inquiry into varying a FAD.  

This report sets out the ACCC’s final decision on the inquiry. The ACCC will vary 
the FADs for the WLR, LCS and PSTN OA services to remove the exemption 
provisions. Details of the ACCC’s reasoning, including its assessment of submissions 
and other relevant information, are provided in this report.  

1.1 Background 
The issue of exemptions dates back to 2008, when the ACCC’s WLR and LCS 
exemption orders were set aside by the Australian Competition Tribunal after Chime 
sought merits review. In 2009, the Full Federal Court set aside that decision following 
an application for judicial review of the Tribunal’s decision by Telstra and remitted 
the matter back to the Tribunal, which then made a new decision in 2009 to grant the 
exemptions subject to certain conditions and limitations. 

The first round of exemptions, which exempted 129 ESAs, came into effect from 
30 December 2010. 

On 20 July 2011 the ACCC finalised its decision on pricing for the six declared fixed 
line services and made FADs for those services.6 The FADs expire on 30 June 2014. 

The ACCC noted that while pricing issues had been subject to extensive consultation 
and consideration by the ACCC since December 2009, the issue of exemptions had 
only been subject to public consultation since April 2011. The ACCC decided that it 
needed further information to allow it to fully consider and assess the complex and 
contentious issues raised during that consultation process.  

For the purpose of making the FADs, the ACCC decided to maintain the exemption 
provisions while it conducted an inquiry into those provisions. The ACCC considered 
that maintaining the exemptions in the FADs would promote regulatory certainty and 
stability until the ACCC concluded its further and more detailed consideration of 
whether the exemptions should continue in the future. 

The issues identified as requiring further information and consideration included the 
strength of competition in the exempt areas and the implications of the absence of a 
significant wholesale market in resale services (that is, WLR and LCS). Following the 
release of the FADs, the ACCC received information that Telstra is charging a higher 
price (than the FAD price) for WLR services in exempt areas than in non-exempt 
areas. 

                                                 
6  The six declared fixed line services are: the unconditioned local loop services (ULLS), the 

wholesale line rental (WLR) service, the line sharing services (LSS), the local carriage service 
(LCS), and the PSTN originating access (PSTN OA) and terminating access (PSTN TA) services. 
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On 1 September 2011, the ACCC commenced its public inquiry into varying the 
FADs in respect of the exemption provisions and released an issues paper. The issues 
paper set out the matters, and discussed the issues, on which the ACCC was seeking 
information and industry views.  

In making its decision on whether to vary the FADs in respect of the exemption 
provisions, the ACCC has taken into account the criteria specified in 
subsection 152BCA(1) of the CCA. These criteria, and the ACCC’s interpretation of 
the criteria, are set out in Appendix A of this report. 

1.2 Consultation process  
Submissions to the issues paper were received from nine parties: 

� AAPT 

� ACN Pacific 

� Competitive Carriers’ Coalition  

� Frontier Economics (on behalf of Macquarie Telecom, AAPT and Optus) 

� Herbert Geer (on behalf of Adam Internet, iiNet and Internode) 

� Macquarie Telecom 

� Optus 

� Primus, and 

� Telstra. 

A list of all submissions received by the ACCC during its consultation processes, 
including additional material provided with submissions or in separate 
correspondence, is set out in Appendix B. 

In considering the exemptions issue, the ACCC has had regard to submissions and 
information on the issue of exemptions received during its consultation on making the 
FADs. Some submitters resubmitted material submitted during the ACCC’s previous 
consultations on exemptions and the ACCC has also had regard to that material. 

The ACCC has proceeded to publish a Final Report on the exemptions variation 
inquiry after receiving extensive submissions in relation to the current state of 
competition and the effect of exemptions on the market for fixed line voice services in 
exempt ESAs.  

The ACCC has consulted twice this year on the issue of exemptions, first in the public 
inquiry into making the FADs and secondly during the exemptions variation inquiry. 
Submissions to the issues paper were originally due on 30 September 2011. Following 
a Telstra request for an extension, the ACCC granted a two week extension (to 
14 October) for submissions by all parties. Furthermore, parties have lodged 
additional submissions-in-reply to submissions from other parties. 

The ACCC has publicly indicated that it would make a decision regarding the 
exemptions by the end of 2011.7  

                                                 
7   ACCC, ACCC finalises fixed line telecommunications prices and delivers pricing certainty and 

stability to industry, media release, 21 July 2011. 
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1.3 Structure of this report 
This report is structured as follows: 

Chapter 2 sets out the ACCC’s consideration of the relevant markets, for the 
purposes of this inquiry, and its assessment of the state of competition in those 
markets. 

Chapter 3 assesses the impact of the exemptions on infrastructure investment, current 
and prospective incentives for the efficient use of infrastructure, and the current and 
prospective environment for further infrastructure investment. 

Chapter 4 assesses the impact of the exemption provisions on the costs of regulation 
and on any-to-any connectivity. The potential for modifying the exemption provisions 
to reduce regulatory costs and the regulatory burden is discussed. 

Chapter 5 sets out the ACCC’s final decision and its assessment of its decision 
against the legislative criteria including an assessment of the ‘future with and without’ 
exemptions. 

The Appendices contain detailed summaries of submissions and other information 
considered by the ACCC during its inquiry. 

 

 



2 Promotion of competition 
 

In deciding whether to vary the FADs, section 152BCA requires the ACCC to take 
into account whether the determination will promote the long-term interests of end-
users of carriage services or services supplied by means of carriage service (the 
LTIE).  In determining whether something promotes the LTIE, one of the matters that 
the ACCC is required to consider is the extent to which it is likely to result in the 
achievement of the objective of promoting competition.  

In assessing whether varying the FADs to remove the exemption provisions is likely 
to promote competition, the ACCC considers it useful to undertake the following 
three-stage analysis:  

� first, identify the markets that are affected by the granting of exemptions  

� second, assess the state of competition within those markets, and  

� third, assess whether price and service offerings to consumers in those markets 
have improved, or are likely to improve, as a result of the exemptions compared to 
the situation without the exemptions—the ‘future with and without’ assessment.  

Section 2.1 of this chapter identifies the markets relevant to assessing the impact of 
the exemptions. The ACCC adopts a purposive approach to market definition, which 
means that the definition of a relevant market cannot be separated from the particular 
issue under consideration. The market definition adopted for the purpose of this 
exemptions inquiry may not, therefore, necessarily be applicable for another purpose.  

The second stage of the analysis—the assessment of the state of competition within 
the markets defined in section 2.2—is set out in section 3. Understanding the current 
state of competition in these markets is a necessary first step in assessing the likely 
future state of competition with exemptions and without exemptions.  

The ‘future with or without’ assessment, which is set out in chapter 5, is a useful tool 
for the ACCC to use when assessing whether maintaining or removing the exemptions 
will better promote the LTIE objectives. This is the third stage of the ACCC’s 
analysis of the impact of the exemptions on the promotion of competition.  

2.1 Definition of the relevant markets 
In assessing whether varying the FADs to remove the exemption provisions would or 
would not promote competition in the relevant markets (and thus affect the LTIE), it 
is important to firstly identify the markets that would be affected by the decision.  

Section 2.1.1 outlines the ACCC’s approach to market definition. In section 2.1.2, the 
content in the preceding issues paper in relation to market definition has been 
summarised. Section 2.1.3 summarises submissions to the issues paper on defining the 
relevant markets, including views on the potential for demand- and supply-side 
substitutability.   

Section 2.1.4 contains the ACCC’s views on the product markets relevant to the 
inquiry. In forming its view on the market relevant for the exemptions inquiry, the 
ACCC has first considered the availability of substitutes for the supply of fixed-voice 
resale services which directly compete with Telstra’s supply of LCS, WLR and PSTN 
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OA. This is followed by an analysis of the retail markets, including trends and 
capacity for both demand and supply-side substitutability.  

Section 2.1.5 discusses the ACCC’s views on the geographic extent of the relevant 
markets.  

2.1.1 General approach to market definition 

To assist in assessing the impact of the exemption provisions in the FADs, the ACCC 
must first identify the relevant markets and assess the likely effect of the exemptions 
on the promotion of competition in each market. 

Section 4E of the Competition and Consumer Act 2010 (CCA) provides that a market 
includes any goods or services that are substitutable for, or otherwise competitive 
with, the goods or services under analysis. Accordingly, substitution is key to market 
definition.  

Consistent with its previous decisions in relation to exemptions, the ACCC has 
adopted the approach to market definition as set out in the ACCC’s Merger 
Guidelines 20088 which focuses on two dimensions of substitution—the product 
dimension and the geographic dimension.  

Substitution involves switching from one product to another in response to a change 
in the relative price, service or quality of the product that is the subject of the inquiry. 
There are two types of substitution:  

� demand-side substitution, which involves customer-switching, and  

� supply-side substitution, which involves supplier-switching.  

There may be associated switching costs or difficulties which, if significant, can 
impede the substitutability of products. 

A method to determine if a product or service is a ‘close’ substitute for the purposes 
of market definition is to use the hypothetical monopolist or ‘SSNIP’ test. This test 
establishes an area of product and geographic space over which a hypothetical 
monopolist would likely impose a ‘small but significant non-transitory increase in 
price’ (SSNIP)..A SSNIP in the context of the hypothetical monopolist test usually 
consists of a price rise for the foreseeable future of 5 to 10 per cent above the price 
level that would prevail under competitive market conditions.  

It is important to note that part XIC of the CCA does not require the ACCC to 
precisely define the scope of relevant markets for its inquiry. The ACCC has 
previously stated that it is sufficient to broadly identify the scope of the relevant 
market(s) likely to be affected by the exemption provisions. Accordingly, a market 
definition analysis under Part XIC should be seen in the context of shedding light on 
how removing the exemptions would or would not promote competition. 

2.1.2 Previous ACCC views on market definition for the resale 
services  

Previously, when considering the relevant markets for the resale services, the ACCC 
has adopted a narrow market definition. In its 2008 decisions on Telstra’s exemption 

                                                 
8  ACCC, Merger guidelines, November 2008, available at: 

http://www.accc.gov.au/content/index.phtml/itemId/809866. 
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applications, the ACCC took the view that there were four separate markets, those 
being: 

� the wholesale market for the supply of fixed-line voice services to access seekers 

� the wholesale market for the supply of bundled fixed-line voice and broadband 
services to access seekers 

� retail markets for the supply of fixed-line voice services to consumers, excluding 
carrier-grade and application layer VoIP and mobile services, and 

� retail markets for the supply of bundled fixed-line voice and broadband services 
over copper, HFC or possibly, as a weaker substitute, wireless technologies.9 

Regarding the geographic dimension of the market, the ACCC previously considered 
that the relevant geographic unit for considering the exemptions was the exchange 
service area.  

In the September 2011 issues paper for this inquiry, the ACCC sought submissions on 
whether the ACCC’s previous market definition remained appropriate for assessing 
the impacts of the exemption provisions.  

In this context, the ACCC noted recent trends in the market towards greater 
substitution for fixed voice-only services. End-users appear increasingly willing to 
replace traditional fixed voice-only services for bundled products, VoIP and mobile 
services. The ACCC also noted access seekers’ submissions to its 2011 public inquiry 
into making the FADs for the declared fixed line services that some corporate and 
government end-users have particular requirements that mean these customers may 
form a separate retail market.  

Regarding the geographic dimension of the market, the ACCC noted that it had 
previously defined the ESA as the basic geographic unit because it best reflected the 
actual level of wholesale and retail competition in providing services. The ACCC 
noted that some corporate and government end-users require integrated service 
provision across a broad geographic area, which could imply a broader market 
definition for these services. However, it noted that access seekers could potentially 
meet the demands of these end-users by aggregating resale and/or ‘ULLS-based 
supply’ services obtained at the level of individual ESAs.  

The ACCC sought further information in submissions to assist it in reaching a 
conclusion on the appropriate definition of the relevant markets for the purpose of the 
current inquiry into varying the exemption provisions. 

2.1.3 Summary of submissions  

AAPT 

AAPT submitted that there are four relevant market dimensions: 

� retail markets for voice only services 

� wholesale markets for voice only services 

� retail markets for bundled broadband and voice services, and 

                                                 
9  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications – Final 

decision and class exemptions, August 2008, pp. 58-9. 
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� wholesale markets for bundled broadband and voice services.10 

AAPT indicated that there is limited supply-side substitutability as service providers 
must obtain WLR from Telstra to provide a fixed voice-only service to end-users.11 
AAPT is of the view that [c-i-c] [c-i-c].12 

AAPT submitted that there are barriers to entry in the exempt ESAs, such as pair gain 
systems, sub-exchanging and ‘queue[s] to access exchange building and TEBA 
space’.13 Furthermore, AAPT considered that ULLS-based services are not 
substitutable for WLR and LCS or equivalent services, so the exemptions are likely to 
be detrimental to competition in the voice-only retail and wholesale markets.14   

AAPT considered that there is no substitutability between voice-only services and 
bundled voice and broadband services.15  

AAPT submitted a witness statement, in response to Telstra’s witness statement, 
which stated that:  

carrier grade VoIP cannot at this time be considered to be substitutable for POTS [plain old 
telephone service] due to the operational limitations of the ULLS in respect of service 
restoration, features and other technical aspects, from the customers’ perspective or otherwise 
…[and] cannot be considered an economic substitute for a single line POTS service.16 

AAPT was of the view that mobile and VoIP services are not substitutes for 
traditional PSTN voice services for corporate customers because of ‘quality 
differences’ between the services. In addition, AAPT considered that corporate 
customers require a PSTN solution for customers wanting to contact them. AAPT 
submitted that, for residential consumers, VoIP may be substitutable for fixed voice 
services, although a back-up power supply is required.17 

AAPT stated that there are separate markets for residential and corporate/government 
end-users. This is because corporate/government consumers require a broader suite of 
products. [c-i-c] [c-i-c].18 

AAPT submitted that the ESA is not the appropriate geographic dimension for 
assessing the effects of the exemptions, as access seekers cannot workably obtain 
wholesale inputs on an exchange-by-exchange basis. AAPT also submitted that 
operational and marketing costs are not on an ESA basis, and decisions to supply are 
not based solely on conditions within single ESAs.19  

ACN Pacific 

ACN submitted that wholesale markets for resale products, and in particular, WLR, 
are uncompetitive. ACN considered that there is no viable alternative to the WLR 

                                                 
10 AAPT, Submission by AAPT Limited in response to ACCC issues paper titled ‘Inquiry into varying 

the exemption provisions in the final access determinations for the WLR, LCS and PSTN OA 
services’ (AAPT submission), October 2011, p. 28. 

11  AAPT submission, p. 25. 
12  AAPT submission, p. 26. 
13  AAPT submission, p. 28. 
14  AAPT submission, p. 29. 
15  AAPT submission, p. 25. 
16  AAPT, Statement from [c-i-c] [c-i-c], 28 November 2011, p. 2. 
17  AAPT submission, p. 30. 
18  AAPT submission, p. 31. 
19  AAPT submission, pp. 31–32. 
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service supplied by Telstra in the exempt ESAs, and the possibility that one will 
develop in the future is highly unlikely.20    

CCC 

The Competitive Carriers’ Coalition (CCC) stated that there is a market for fixed line 
voice-only services.21   

The CCC considered that there is no ‘economic case for investment for self-supply’ of 
voice services.22 

The CCC stated that the alternative wholesale service provided over the ULLS would 
not have the potential to fully substitute for Telstra’s resale services because of the 
different supply conditions and availability pertaining to the underlying ULLS.23  

Frontier Economics (on behalf of Macquarie Telecom, AAPT and Optus) 

Frontier Economics submitted that voice-only services are distinct from bundled 
services. Regulation of the ULLS has benefited customers who purchased a bundle of 
ADSL and fixed voice services. Consumers of voice-only services still require WLR, 
LCS and PSTN OA services.24 

Frontier Economics further submitted that the voice market is still significant and 
based on [c-i-c] [c-i-c]25 

Frontier Economics submitted that Telstra overlooked small business/SMEs (small 
and medium enterprises) in its submission.26 Some of these businesses require a fixed 
voice line for other services, such as EFTPOS, fax machines and alarms, for which 
VoIP is not a suitable substitute.27 

Frontier Economics submitted that, if VoIP is a technical substitute for PSTN voice 
services, it may not be an economic substitute. Frontier Economics submitted that 
there does not seem to be any evidence of retail supply of stand-alone VoIP and it is 
likely to only be economic to supply both voice and data via ULLS.28 

Herbert Geer Lawyers (on behalf of Adam Internet, iiNet and Internode)  

Herbert Geer submitted that there are wholesale markets for voice and bundled 
voice/broadband services, as well as retail markets for voice and bundled 
voice/broadband services.29 

Macquarie Telecom 

Macquarie Telecom proposed the following definition of the relevant markets for the 
purpose of the exemption variation inquiry: 

                                                 
20  ACN Pacific, Submission in response to the ACCC’s issues paper (ACN Pacific submission), 

October 2011, p. 1.  
21  CCC, Submission in response to the ACCC’s issues paper (CCC submission), October 2011, p. 1.  
22  CCC submission, p. 2. 
23  CCC submission, pp. 2–3.  
24  Frontier Economics, Reply report on Telstra submissions supporting geographic exemptions from 

access regulation. A report prepared for Macquarie Telecom, AAPT and Optus (Frontier 
Economics submission), November 2011, p. 11. 

25  Frontier Economics submission, p. 11. 
26  Frontier Economics submission, p. 11. 
27  Frontier Economics submission, p. 11. 
28  Frontier Economics submission, p. 13. 
29  Herbert Geer, Submission in response to the ACCC’s issues paper, October 2011, p. 5. 
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� the downstream supply of fixed voice-only services 

� the downstream supply of bundled voice and data services 

� the upstream supply of inputs to fixed voice-only services, and 

� the upstream supply of inputs to bundled voice and data services.30 

Macquarie Telecom considered that there is a market for voice-only services that is 
distinct from a market for bundled voice and broadband services. It stated that 
bundled offerings meet the needs of some, but not the majority of, end-users. 
Macquarie Telecom submitted that 60 per cent of Telstra’s fixed-lines in operation are 
voice-only.31 It stated that some voice-only customers purchase lines for alarms and 
point of sale equipment [c-i-c] [c-i-c]. For these customers, bundled voice and 
broadband services are not considered effective substitutes for voice-only services. 
Other end-users may acquire alternative data services, or not have any interest in 
broadband services.32 

In relation to the substitutability of retail services, Macquarie Telecom stated that 
mobile services are not adequate substitutes because of service quality differences 
including call clarity, network reliability and the personal, mobile nature of mobile 
services.33  

Macquarie Telecom submitted that VoIP services are not effective substitutes for 
reasons including inability to trace a caller’s location, vulnerability to a loss of power 
and call quality variation.34 

Macquarie Telecom considered that there are separate residential and 
corporate/government market segments for retail voice services. Macquarie Telecom 
submitted that residential consumers choose a service based on price and service 
performance, whereas corporate/government consumers are most interested in service 
performance, reliability and responsiveness. Residential consumers require discrete 
service offerings, which they purchase ‘off-the-shelf’, while corporate/government 
consumers require a total service solution which they purchase using tenders.35 

Macquarie Telecom stated that the geographic dimension of wholesale or retail 
markets for corporate and government services should be national. It considered that 
differentiated services do not exist to meet the needs of customers located in specific 
geographic areas. Moreover, a business/government customer is likely to require 
services in multiple ESAs.36 

Optus 

Optus submitted that while alternative wholesale suppliers do exist, they do not 
sufficiently restrain Telstra’s market power. [c-i-c] [c-i-c].37 

                                                 
30  Macquarie Telecom, Submission in response to the ACCC’s issues paper (Macquarie Telecom 

submission), October 2011, p. 11. 
31  Macquarie Telecom submission, p. 11. 
32  Macquarie Telecom submission, pp. 11–12. 
33  Macquarie Telecom submission, p. 19.  
34  Macquarie Telecom submission, p. 19. 
35  Macquarie Telecom submission, p. 20. 
36  Macquarie Telecom submission, p. 21. 
37  Optus, Submission in response to the ACCC’s issues paper (Optus submission), October 2011, 

Conf. p. 3/Pub. p. 3. 
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Optus submitted that the relevant services—LCS, WLR and PSTN OA—are 
differentiated (from DSLAM-based services) and that for some purchasers of the 
exempted services, alternative sources of supply (access seekers’ products) will not be 
acceptable substitutes.38  

Optus submitted that alternative services are not a substitute for wholesale customers 
which require:39 

� voice-only services 

� a multicast service or complex services 

� national coverage 

� ubiquitous coverage within the exempt ESAs 

� a ‘switchless long distance’ service to supply the long distance market 

� not to pay switching costs (moving from Telstra to another carrier). 

Optus submitted that residential and corporate/government customers have different 
requirements to residential customers.40 

Optus stated that there are a range of complex services, traditionally supplied over 
Telstra’s PSTN network, which are required by its corporate and government 
customers. Optus stated that it is able to offer the majority of its products using its 
‘Optus Evolve’ IP-based VPN platform delivered via Ethernet or the ULLS. [c-i-c] [c-
i-c]41 

Optus submitted that the nearest equivalent service to the WLR service offered by 
Optus Wholesale is the residential grade, RBT (Residential Broadband and 
Telephony).42 [c-i-c] [c-i-c] 43 Optus submitted that it generally sells bundled voice 
and broadband products rather than voice-only products to its wholesale customers.44 

Primus 

Primus considered that the key market is for fixed line voice services. It considered 
that no viable new sources of fixed line voice services are likely to emerge in light of 
the transition to the NBN.45 

Primus stated that limitations of ULL-based services reduce their substitutability for 
the resale services.46 

Telstra 

Telstra made extensive submissions on the market definition and substitutability of 
wholesale and retail services for the resale voice services and related retail products. 

                                                 
38  Optus submission, Conf. p. 12/Pub. p. 12. 
39  Optus submission, Conf. p. 13/Pub. p. 12. 
40  Optus submission, Conf. p. 15/Pub. p. 15. 
41  Optus submission, Conf. p. 16/Pub. p. 15. 
42  Optus submission, Conf. p. 17/Pub. p. 17. 
43  Optus submission, Conf. p. 17/Pub. p. 17. 
44  Optus submission, Conf. p. 13/Pub. p. 13. 
45  Primus, Submission in response to the ACCC’s issues paper (Primus submission), October 2011, 

p. 2. 
46  Primus submission, p. 2. 
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Telstra submitted that there are a range of competitive substitutes available to end-
users of fixed voice services, including fixed broadband, bundled fixed broadband and 
voice, and mobile services.47 Telstra stated that there are a number of retail service 
providers of each of these types of services in the exempt ESAs.48  

Telstra cited Attachment F to its submission, the Cave Report, and stated that ‘it is 
also necessary to recognise the role of self-supply by ULLS operators of resale 
products… The availability to a purchaser of WLR of this option (switching to ULLS 
access) represents a viable form of substitution for WLR.’49 

Citing the Sundakov Report, Telstra submitted that it is ‘uncontroversial’ that 
DSLAM/ULLS services are close substitutes for WLR, LCS and PSTN OA.50 

Substitutability of VoIP services 

Telstra submitted that the ACCC’s view on the substitutability of VoIP services for 
traditional fixed voice services was ‘outdated’, as recent market data show that there 
is strong uptake of VoIP products.51 Telstra submitted that carrier-grade VoIP is 
‘economically and technically substitutable for traditional PSTN voice services’.52  

Telstra submitted that the [c-i-c] [c-i-c] Statement explains that carrier-grade VoIP 
services can provide an equivalent voice service to traditional PSTN services, 
provided the data information packets which are transmitted over the IP network are 
afforded priority over other data packets in the network (thereby ensuring that voice 
packets continue to be transmitted when the network is congested).53 The Statement 
also stated that ‘an industry-wide agreed solution is in place today for calling 
emergency services on VoIP’ and that ‘the voice technology to be used in the NBN is 
exclusively VoIP’.54 

Substitutability of mobile services 

Telstra stated that mobile voice services had also become increasingly substitutable 
since the ACCC’s previous exemption inquiries, with the quality, features and price of 
mobile services ‘improv[ing] significantly’ in recent years.55 Telstra submitted that 
[c-i-c] [c-i-c].56 

                                                 
47  Telstra,  Telstra’s response to the ACCC’s inquiry into varying the exemption provisions in the 

final access determinations for the WLR, LCS and PSTN OA services - Issues Paper (Telstra 
submission), Pub. p. 23/Conf. p. 27. 

48  Telstra submission, Pub. p. 23/Conf. p. 27. 
49  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment F – The 
ladder of investment and the exemption provisions - A report for Telstra (‘Cave Report’), October 
2011, p. 9. 

50  Telstra submission, Pub. p. 24/Conf. p. 28; Castalia Strategic Advisors, Inquiry into Varying the 
Exemption Provisions in the Final Access Determinations for the WLR, LCS and PSTN OA 
Services (Sundakov Report), 14 October 2011, p. 7. 

51  Telstra submission, Pub. p. 24/Conf. p. 28. 
52  Telstra submission, Pub. p. 28/Conf. p. 32. 
53  Telstra submission, Pub. p. 25/Conf. p. 29; Telstra attachment J, para [22]. 
54  Telstra attachment J, para [44]. 
55  Telstra submission, Pub. p. 28/Conf. p. 33. 
56  Telstra submission, Pub. p. 28/Conf. p. 33. 
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Telstra submitted that, as concluded by KPMG and the Sundakov Report, ‘ the 
evidence is compelling’  that mobile voice services are a close substitute for fixed line 
voice services in Australia57 

Substitutability of bundled voice and broadband services 

Telstra submitted that bundled voice and broadband services are a close substitute for 
voice-only services, and should fall within the same market.58 The popularity of fixed 
voice and data bundles has increased significantly, while [c-i-c] [c-i-c].59 

Corporate and government market 

Telstra submitted that the market for corporate and government customers is ‘strongly 
competitive’, and that the need for an access seeker to purchase resale WLR did not 
jeopardise an access seeker’s ability to win contracts to supply these customers.60 

Geographic dimension 

Telstra submitted that the ESA is the appropriate geographic dimension,61 and that it 
would be ‘inappropriate and unnecessary for the Commission to identify a broader (or 
narrower) geographic dimension for the relevant markets for corporate and 
government customers’.62  

2.1.4 ACCC views on definition of the relevant prod uct markets  

For the purposes of considering the exemptions, the functional activities of interest 
are the supply of wholesale inputs into voice-only services and the retail supply of 
these services. The relevant scope of the product market at the wholesale and retail 
level is discussed in this section.  

Wholesale supply of inputs into voice-only resale services 

The ACCC notes that access seekers purchasing the resale services may typically 
purchase a bundle of WLR, LCS and PSTN OA services. All three of these resale 
services are required inputs for an access seeker to provide a suite of retail PSTN 
voice services (including access, local calls, STD and international calls, fixed to 
mobile calls) over Telstra’s network. 

The ACCC is of the view that, at its narrowest, the relevant market definition would 
include alternative wholesale voice-only products that act as substitutes for the WLR, 
LCS and PSTN OA services. Suppliers of equivalent products would provide a direct 
constraint on Telstra’s supply of the resale services. 

It appears that there is a limited supply of such substitute wholesale products. Service 
providers have submitted that it is not ‘commercially viable’63 to supply equivalents 
to the resale services. Generally, access seekers have invested in infrastructure for the 
purposes of self-supply, rather than wholesale supply. 

                                                 
57   Telstra submission, Pub. p. 29/Conf. p. 34. 
58  Telstra submission, Pub. p. 29/Conf. p. 35. 
59  Telstra submission, Pub. p. 29/Conf. p. 36. 
60  Telstra submission, Pub. p. 30/Conf. p. 37. 
61  Telstra submission, Pub. p. 42/Conf. p. 53. 
62  Telstra submission, Pub. p. 43/Conf. p. 54. 
63  Optus submission, Conf. p. 13/Pub. p. 13. 
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Optus submitted that Optus Wholesale’s Residential Broadband and Telephony 
product (RBT) is the nearest equivalent service to the WLR service,64 however [c-i-c] 
[c-i-c].65 Optus submitted that it generally sells bundled voice and broadband products 
rather than voice-only products to its wholesale customers,66 [c-i-c] [c-i-c]67 

Where supply of wholesale equivalent services is available, it is usually subject to a 
variety of restrictive conditions imposed by the reseller.  

The details of these conditions are discussed in Appendix I. Such conditions can 
include [c-i-c] [c-i-c]68 

These conditions significantly increase the cost to service providers of alternative 
voice-only resale services relative to Telstra’s resale services, and accordingly limit 
the degree of substitutability. In addition, the ACCC understands that alternative 
voice-only resale services may be only offered as part of a bundle with data services, 
to encourage service providers to purchase both services from the reseller.  

The ACCC notes that service providers may purchase end-to-end call services as an 
alternative to purchasing PSTN OA and sourcing their own switching and 
transmission inputs. For example, a service provider could purchase WLR and LCS 
directly from Telstra but purchase end-to-end call services from a wholesaler such as 
AAPT or Optus. The ACCC notes, however, that this should not be considered a 
substitute service to the PSTN OA, because the alternative wholesaler will still need 
to acquire PSTN OA from Telstra as an input for its wholesale end-to-end voice call 
service. 

The substitutability of alternative wholesale voice products are described in the 
section below.  

Retail markets 

Despite limited wholesale competition for the supply of voice-only resale services, 
competition in retail markets (customer switching to vertically integrated retailers of 
voice-only services or to other products substitutable for fixed line voice services) has 
the potential to provide an indirect constraint on Telstra’s supply of WLR, LCS and 
PSTN OA.   

Broadly speaking, there are trends in retail markets towards greater demand-side 
substitution for fixed voice-only services. End-users appear increasingly willing to 
switch to bundled voice and broadband, VoIP and mobile services. Importantly, 
however these trends are still developing. In addition, while many end-users may 
perceive the alternative retail services as effective substitutes, there appear to be 
particular segments of the markets for which there is little substitutability for a fixed 
voice-only service.  

In terms of wholesale market constraints, there appears to be enduring limitations to 
substitution to alternative means of supply. In particular, there are limitations to 
supplying fixed voice services via alternative wholesale services.  

                                                 
64  Optus submission, Conf. p. 17/Pub. p. 17. 
65  Optus, Optus response to ACCC request for market information, pp. 3–4. See Appendix F for more 

details on the ACCC’s request for market information. 
66  Optus submission, Conf. p. 13/Pub. p. 13 
67  Optus, Optus response to ACCC request for market information, pp. 3–4. 
68  See Appendix I. 
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The following sections analyse both the degree of demand-side substitutability in 
retail markets for fixed voice-only services and the degree of substitutability offered 
by alternative sources of supply for voice resale services.  

Demand-side substitutability  

The resale services are used to provide retail voice services. Therefore, it is necessary 
to consider alternative products that end-users can purchase to acquire voice services, 
as they provide an indirect constraint on the supply and pricing of the resale services. 
The wholesale demand for resale services is derived from the demand for retail voice 
services provided over the fixed line network.  

Retail customers can obtain voice services in a number of ways. For example, they 
can purchase: 

� a suite of traditional voice-only services provided over a fixed line network 

� voice services as part of a bundle of voice and broadband services provided on a 
fixed line network 

� a Voice over Internet Protocol (VoIP) service, typically offered as a bundle with a 
broadband service, such as a Naked DSL product, and 

� voice services provided over a wireless network, such as a mobile voice or 
bundled mobile voice and data service. 

There are trends in the market towards greater substitution for fixed voice-only 
services. End-users appear increasingly willing to replace traditional fixed voice-only 
services for bundled products, VoIP and mobile services.  

While the general trend in the retail market is towards greater substitution for fixed 
voice-only services, there is still demand for voice-only services. The ACCC 
considers that the degree of substitutability differs for particular market segments or 
customers. For instance, some businesses may require voice-only lines for complex 
services, alarms and point of sale equipment such as EFTPOS.69 Access seekers have 
submitted that other services, such as bundled voice and broadband services, are not 
effective substitutes for voice-only services.70 Some alternative retail services may be 
considered a strong substitute by particular market segments, such as younger 
consumers, whereas for other segments they may be less substitutable.   

The degree of substitutability of a suite of traditional voice-only services with 
alternative means of purchasing voice services is discussed below.  

Bundled voice and broadband products 

In previous decisions, the ACCC defined the bundled voice and broadband market as 
separate from the market for traditional voice-only services. This approach largely 
reflected  the significant proportion of customers who either purchased only voice 
services or purchased broadband services separately from their voice service (often 
from a different supplier). 

However, recent trends indicate both increasing demand for data services by retail 
customers and an increasing adoption of bundled voice and broadband services, 
especially by residential customers.  

                                                 
69  Macquarie Telecom submission, pp. 11–12. 
70  Macquarie Telecom submission, pp. 11–12. 
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Table 2.1 shows that the number of fixed voice-only services in operation (SIOs) in 
Australia has been declining steadily since September 2007, when the reporting 
requirements commenced under the Telstra Customer Access Network Record 
Keeping Rule (CAN RKR).71  Meanwhile, the number of broadband subscribers in 
Australia has been increasing, as shown by table 2.2 below. 

Table 2.1: Fixed voice-only services in operation   

 Sep–07 Jun–08 Jun–09 Jun–10 

Fixed voice-only SIOs (millions) 6.8 6.5 6.2 6.1 

Source: Telstra CAN RKR reports 2007-2010. 

Table 2.2: Fixed line broadband subscribers in Australia, for ISPs with more 
than 1,000 subscribers 

 Dec–08 Jun–09 Dec–09 Jun–10 Dec–10 Jun–11 

Total fixed line broadband 
subscribers72 (‘000) 

5,090 5,102 5,092 5,129 5,379 5,405 

Source: Australian Bureau of Statistics (ABS), Internet Activity, Australia, June 2011 (The ABS notes that its data 
for some broadband subscriber numbers for Dec 2008 and June 2009 are unreliable) 

The increasing demand for data services is further illustrated by ABS figures which 
show that the total volume of data downloaded per quarter has increased from 55,434 
terabytes in June 2008 to 277,202 terabytes in June 2011.73 

Access seekers submitted that 60 per cent of Telstra’s fixed lines in operation remain 
voice-only, citing the ACCC’s Snapshot of Telstra’s Customer Access Network as at 
31 December 2010.74 The most recent CAN RKR data shows that 5.6 million services 
in operation were voice-only, out of a total of 9.66 million services in operation, or 58 
per cent.75 Access seekers, such as Macquarie Telecom, have submitted that this data 
proves that ‘there is a market for voice-only services which is distinct from a market 
for bundles of voice and broadband services’.76 

Telstra submitted that the number of voice-only lines shown in the Snapshot 
overstates the number of voice-only customers. It proposed [c-i-c] [c-i-c] 77 

The ACCC considers that Telstra customers who purchase a voice product provided 
via the copper network and a broadband product provided via Telstra’s HFC network 
are not voice-only customers. Removing Telstra’s HFC customer numbers from the 

                                                 
71  ACCC, Inquiry into varying the exemption provisions in the final access determinations for the 

WLR, LCS and PSTN OA services – Issues paper, September 2011, p. 57; ACCC, 
Telecommunications competitive safeguards for 2009 – 2010, p. 19. 

72  This includes all broadband subscriber numbers quoted by the ABS (including DSL, cable, fibre) 
minus satellite, fixed wireless, mobile wireless, and other broadband. Due to unreliable satellite 
data, an assumption has been made for the number of satellite subscribers in Dec 2010. 

73   Australian Bureau of Statistics, 8153.0 – Internet Activity, Australia, June 2011 and June 2008. 
74  Macquarie Telecom submission, p. 5. 
75  ACCC, Snapshot of Telstra’s Customer Access Network as at 30 September 2011. 
76  Macquarie Telecom submission, p. 1. 
77  Sundakov Report, Attachment G to Telstra’s Submission, pp. 17-18; Telstra submission, conf. 

p. 36.  
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CAN RKR figures reduces the percentage of voice-only lines to [c-i-c] [c-i-c] per cent 
of total SIOs as at June 2011. This indicates that a substantial share of lines remain 
voice-only. 

The ACCC has considered whether the share of lines that are voice-only should be 
reduced further to reflect the purchase by some customers of multiple lines to a single 
premises. This approach calculates the proportion of customers that are voice-only 
rather than the proportion of lines that are voice-only. The ACCC recognises that a 
small number of these lines may be currently used for dial-up internet access.78 
However, the ACCC considers that many of these lines represent multiple voice lines 
to business premises, which are used either for voice services or for services like fax 
machines, point of sale (EFTPOS) equipment and alarms (which cannot readily be 
provided using IP-based services).  

In the ACCC’s view, it is not relevant, for the purpose of assessing substitutability, 
whether these lines are purchased individually by separate customers or purchased as 
multiple lines to a single premises. The ACCC has concluded that these secondary 
lines form part of the relevant market for the purposes of this inquiry. 

Nevertheless, there is evidence that end-users, particularly residential customers, are 
increasingly acquiring bundled voice and broadband services. The Australian 
Communications and Media Authority (ACMA) recently reported that 52 per cent of 
Australian residential consumers acquire bundled communication services. Of these, 
95 per cent include fixed voice as part of the bundle and 84 per cent include internet 
services.79 

The ACCC notes that consumers are likely to be attracted to a bundled service by its 
price. The price of acquiring fixed voice and broadband services in a bundle is usually 
less than the total price of acquiring the two services separately. Consumers may also 
prefer to deal with a single service provider and receive only one bill for voice and 
broadband services, which is a standard feature of a bundled service.80 

Furthermore, retail service providers often offer ‘whole of business’ discounts to 
corporate and government end-users, if the customer purchases all of its 
communications needs from the same supplier. Indeed, corporate and government 
customers often prefer the convenience of dealing with a single supplier. Optus has 
submitted that it is an important factor for retailers to be able to offer ‘whole of 
business’ deals for large business and government customers.81 

The potential for substitutability of bundled services for traditional voice is also 
illustrated by the relative prices for bundled services compared to voice-only services.   

Telstra has submitted modelling which indicates that the current pricing of bundled 
voice and data services, for a range of different voice usage levels (average, upper-

                                                 
78  As at June 2011, approximately 5 per cent of all internet connections were dial-up. Source: 

Australian Bureau of Statistics, 8153.0 – Internet Activity, Australia, June 2011. 
79  ACMA, Communications Report 2009–10 series, Report 2 – Take-up and use of voice services by 

Australian consumers, November 2010, p. 26. 
80  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications: Final 

decision and class exemption, August 2008, p. 42. 
81  Optus submission, Conf. p. 16/Pub. p. 16. 
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middle and high), is likely provide an effective substitute for some voice-only users in 
the event of a SSNIP of 5–10 per cent.82  

Similarly, analysis undertaken by the ACCC (see table G.3 in appendix G), indicates 
that there is a range of bundled products available that may be substitutable for voice-
only customers (for varying levels of usage) based on price. In particular, the price 
level of these services mean that a voice customer may be able to substitute a voice-
only product for a bundled product with little or no change in their monthly bill.83  

However, whether a particular customer will switch would depend on their 
awareness/acceptance of the bundled product as well as their willingness to commit to 
a contract and to bear any upfront costs associated with acquiring the bundle (see 
appendix G). 

The ACCC does not consider that it is necessary to reach a concluded view on 
whether bundled voice and broadband products are likely to be in the same market as 
voice-only products for the purposes of the exemptions variation inquiry. 

VoIP  

Broadly speaking, there are three different kinds of VoIP services available to 
consumers: 

� POTS84 emulation via soft-switching and the ULLS—The access seeker uses the 
normal voice band of the copper line to connect a standard (POTS) telephone to a 
Multi-Service Access Node (MSAN) or a DSLAM with a voice card that can 
terminate both DSL and voice-band traffic. This approach has been adopted by 
carriers such as Optus. 

� Carrier-grade VoIP via an Internet Access Device and the ULLS/LSS—The end-
user connects a standard telephone to an Internet Access Device that converts the 
voice call to VoIP at the end-user premises. The call is transferred to the exchange 
and the access seeker’s equipment over the broadband connection, and involves 
class-of-service prioritisation to ensure call quality. This approach has been 
adopted by carriers such as iiNet, Internode and TPG. 

� Application layer VoIP via the ULLS/LSS—The access seeker provides a voice 
service through a full IP solution over the broadband connection, using either a 
VoIP handset or software on a computer to emulate a telephone, for example, 
Skype or non-Class of Service specified VoIP services from a carrier. 

Consistent with previous decisions,85 the ACCC considers that VoIP services 
provided via POTS emulation are technical substitutes for a traditional voice service 
because the experience from the consumer’s perspective is identical.  

                                                 
82  Sundakov Report (Attachment G to Telstra’s Submission), pp. 12–25. 
83  Note that this substitution is expected to be largely one-sided. A voice-only customer could 

substitute to a bundled voice and broadband product, in response to a SSNIP for voice-only 
services, and simply not use the data service. However, a bundled customer would be less likely to 
move to a voice-only product in the event of a SSNIP for bundled products because these 
customers are likely to still want a data service. 

84  A Plain Old Telephone Service (POTS) is a traditional voice service provided on the fixed line 
network. 

85  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications – Final 
decision and class exemptions, August 2008, p. 43.. 



 27 

Furthermore, the costs to end-users of a POTS emulation voice service are unlikely to 
vary significantly from the costs of fixed line voice services. For the purposes of this 
inquiry, the ACCC will refer to these services as POTS emulation to distinguish them 
from other VoIP services 

The ACCC previously considered that carrier-grade and application-layer VoIP was 
unlikely to be substitutable for fixed line voice services due to quality and service 
provision limitations.86 However, it is likely that the substitutability of carrier-grade 
VoIP for traditional voice services has improved and is increasingly improving in 
both quality and relative cost.  

Major carriers, such as iiNet, TPG and Internode, offer carrier-grade VoIP solutions 
using a range of analogue telephone adapter (ATA) solutions and/or VoIP-enabled 
phones, usually sold as part of a bundle with broadband services.87  

Analysis undertaken by the ACCC (shown at table G.4 in appendix G), illustrates that 
many of these bundled services are priced within a range that many end-users, 
particularly those with medium and high usage of voice services, could switch from a 
voice-only service to a VoIP service for little or no change in cost, in the event of a 
SSNIP of the resale services. 

The ACCC acknowledges Frontier Economics’ submission, however, that there does 
not seem to be any evidence of retail supply of stand-alone VoIP.88 

The ACCC acknowledges that, in order to use a carrier-grade service, consumers must 
acquire either a VoIP-enabled phone or modem with ATA technology. This 
equipment may involve upfront costs to end-users, which may limit the 
substitutability of these services. The ACCC understands that, for residential 
customers, most service providers will supply this equipment at no cost to the 
customer if the customer signs up to a service contract for a period, typically 12 or 24 
months. 

In the past, the ACCC has acknowledged that VoIP service quality variation may limit 
its substitutability for fixed voice-only services. However, recent research by the 
ACMA indicates that VoIP services are increasingly seen as substitutes for traditional 
voice services in terms of quality. The ACMA has identified that 18 per cent of VoIP 
users have chosen a VoIP service that directly substituted for their fixed line voice 
service.89 The ACMA has also found that 84 per cent of residential customers and 
68 per cent of small and medium enterprises (SMEs) using a VoIP service indicated 
they were either satisfied or very satisfied with their VoIP service in a 2010 survey.90 
The ACMA has noted that increasing take-up of bundled VoIP and broadband 
services was a factor in reducing PSTN revenue and connections.91 

                                                 
86  ibid., p. 44.. 
87  See carrier websites on VoIP products and related equipment. 
88  Frontier Economics submission, p. 13. 
89  ACMA, Take-up and use of voice services by Australian consumers, 2009–10 Communications 

report series: Report 2, 18 November 2010, p. 30. 
90  ACMA, Australian consumer satisfaction with communications services, 2009–10 

Communications report series: Report 3, 2 December 2010, p. 27. 
91  ACMA, Changing business models in the Australian communications and media sectors: 

Challenges and response strategies, 2009–10 Communications report series: Report 4, 13 January 
2011, p. 6. 
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The ACMA expects the number of VoIP users to increase due to improved familiarity 
with the technology as well as increased supply-side and demand-side interest.92 
Consumer familiarity is likely to increase over time, particularly because the primary 
type of voice service to be provided over NBN Co’s fibre network will be a form of 
carrier-grade VoIP. 

The adoption of carrier-grade VoIP by end-users as a substitute to fixed line 
telephony, however, is still developing. The ACMA has noted a Roy Morgan survey 
that 16 per cent of Australians use VoIP in the home, as at June 2010.93 The ACMA 
report, however, did not distinguish between application-layer VoIP services 
(including Skype) and carrier-grade VoIP.94 Telstra’s expert Sundakov stated with 
regard to VoIP that [c-i-c] [c-i-c]95 The ACCC notes that this early stage of 
development is reflected in the customer figures of leading providers of carrier-grade 
VoIP services—iiNet reports having 163,100 VoIP customers (as at June 2010) and 
TPG reports having 107,000 VoIP customers (as at July 2011).96 These figures 
currently represent a small fraction of overall fixed line SIOs. 

Regarding VoIP functionality, the ACCC has previously noted the issues regarding 
facilitating connection to emergency services numbers and availability during power 
outages.97 These issues have been raised by some access seekers98 and Telstra’s 
submissions have also sought to address these issues. Sundakov has noted that [c-i-c] 
[c-i-c]99 The ACCC also notes Telstra’s witness statement submission, Attachment J 
to Telstra’s submission, regarding the Communications Alliance arrangements to 
address the issues of emergency services calls via VoIP.100 The ACCC considers that 
these may be factors that affect substitutability for some segments of the market, but 
may be less of a concern for others. 

On the whole, the ACCC considers that bundled VoIP and broadband services are 
increasingly substitutable for fixed line voice services, although the degree of this 
substitutability is likely to vary for different segments of end-users. 

Due to its lower service quality, the ACCC maintains the view that application-layer 
VoIP represents a weak substitute for fixed line voice services. Unlike carrier-grade 
VoIP, application-layer VoIP is subject to inherent quality issues associated with the 
‘best efforts’ nature of such services, which causes quality to drop when there is 
internet congestion. 

Mobile services  

Another potential source of demand-side substitution is mobile services. The ACCC 
must consider the likelihood of consumers switching to mobile services in the event 
of a SSNIP in fixed voice services.  

                                                 
92  ACMA, Take-up and use of voice services by Australian consumers, 2009–10 Communications 

report series: Report 2, 18 November 2010, p. 19. 
93  ACMA, Take-up and use of voice services by Australian consumers, 2009–10 Communications 

report series: Report 2, 18 November 2010, p. 13. 
94  ibid. 
95  Sundakov Report (Attachment G to Telstra’s Submission), p. ii. 
96  iiNet 2010 annual report; TPG 2011 annual report. 
97  ACCC, Inquiry into varying the exemption provisions in the final access determinations for the 

WLR, LCS and PSTN OA services – Issues paper, September 2011, p. 57. 
98  For example, AAPT submission, pp. 23–24. 
99  Sundakov Report (Attachment G to Telstra’s Submission), p. 15. 
100  Telstra attachment J, para [27]. 
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Previously, the ACCC has stated that, from a demand perspective, mobile use may be 
viewed by the majority of consumers as a complement to their traditional fixed line 
services rather than as a substitute.101 In reaching this view, the ACCC noted, among 
other factors, that the increase in mobile phone subscriptions has not been fully 
‘offset’ by an equivalent decrease in fixed services.102 This view was supported by Dr. 
Rob Albon’s finding that:  

… the relationship between fixed-line and mobile networks does involve some true 
‘substitution’ … [but] … the more dominant characteristic between fixed-line and mobile 
networks appears to be one of complementarity, relating to calls between fixed-line and 
mobile networks – fixed-to-mobile (FTM) and mobile-to-fixed (MTF).103  

Recent evidence suggests that the degree of fixed-to-mobile substitution in the 
Australian market is changing. As shown by table 2.3, fixed line SIOs have fallen in 
recent years while the number of mobile SIOs has grown rapidly.104 In addition, 
figure 2.1 shows that mobile-originating voice traffic has continued to grow as a 
proportion of total voice traffic, while total voice traffic has been falling. Mobile 
traffic increased from 16.4 per cent of total voice traffic minutes in 2005–06 to 
38.2 per cent in 2009–10.105 It should be noted, however, that this trend has been 
affected by the decrease in fixed voice minutes used for dial-up internet, which has 
fallen significantly as mode of internet access.  

Table 2.3: Fixed and mobile SIOs in Australia (in millions) 

 2001-02 2002-03 2003-04 2004-05 2005-06 2006-07 2007-08 2008-09 2009-10 

Fixed  11.4 11.6 11.7 11.5 11.3 10.9 11.0 10.7 10.6 

Mobile 12.7 14.3 16.5 18.4 19.8 21.3 22.1 24.2 26.0 

Source: ACMA communications report 2009-10.  

The ACCC also notes recent research which indicates that an increasing number of 
Australian households choose to not acquire a fixed line service and instead use 
mobile-services as their primary mode of voice communication. Based on survey 
data, the ACMA reports that the proportion of Australian consumers going mobile-
only for voice communications has reached 14 per cent,106 compared to around 6 per 
cent when Dr. Albon undertook his analysis in 2006.107 

                                                 
101  ACCC, Fixed services review declaration inquiry for the ULLS, LSS, PSTN OA, PSTN TA, LCS 

and WLR—Final decision, July 2009, p. 22. 
102  ACCC, Fixed services review declaration inquiry for the ULLS, LSS, PSTN OA, PSTN TA, LCS 

and WLR—Final decision, July 2009, p. 22. 
103  R. Albon, ‘Fixed to Mobile Substitution, Complementarity and Convergence’, Agenda, vol.13, no. 

4, 2006, pp. 319–320. 
104  ACCC, Telecommunications competitive safeguards for 2009 – 2010, Table 2.2. 
105  ACCC, Telecommunications competitive safeguards for 2009 – 2010, Figure 2.1. 
106  ACMA, Communications Report 2009-10 series, Report 2 – Take-up and use of voice services by 

Australian consumers, November 2010, p. 21. 
107  R. Albon, ‘Fixed to Mobile Substitution, Complementarity and Convergence’, Agenda, vol.13, no. 

4, 2006, p. 313. 
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Figure 2.1: Fixed and mobile call minutes 2005–06 to 2009–10108 
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Source: ACCC RAF RKR reports 2005–06 to 2009–10 and Telstra annual reports.  

It is important to note that the trend towards increasing fixed-to-mobile substitution is 
not uniform across all market segments. According to ACMA research, the preference 
for fixed voice services over only mobile services increases as the age of respondents 
increases. Younger residential customers are most likely to ‘cut the cord’; around one 
third of mobile phone users aged 18 to 24 reported having no fixed line connection in 
their household.109  

It appears that consumers with low incomes are much more likely to go ‘mobile-only’ 
than are high income consumers. Recent research by the ACMA found that 
consumers with low incomes are increasingly using mobiles as their sole 
communication device. The ACMA’s research indicates that consumers with a 
household income of less than $25,000 and only one phone type are more likely to 
have a mobile phone (22 per cent) than a fixed line phone (21 per cent).110 The ACCC 
understands that this may be due to the ongoing fixed costs, such as line rental, 
associated with a fixed line service. Conversely, a prepaid mobile service can be 
acquired with relatively few ongoing fixed costs.  

The ACMA has also found household structure plays a part in whether consumers 
choose to go ‘mobile-only’. Mobile users living in shared households or under 
boarding arrangements are less likely to have access to a fixed line service at home, 
compared to those living with others with whom they share a personal relationship.111  

                                                 
108  ACCC, Telecommunications competitive safeguards for 2009–2010, Figure 2.1. 
109  ACMA, Communications Report 2009–10 series, Report 2 – Take-up and use of voice services by 

Australian consumers, November 2010, pp. 21–23. 
110  ACMA, Community research into consumer behaviours and attitudes towards telecommunications 

numbering and associated issues, May 2011, p. 19. 
111  ACMA, Communications Report 2009–10 series, Report 2 – Take-up and use of voice services by 

Australian consumers, November 2010, p. 23. 
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The ACCC understands that business customers may be less likely than residential 
customers to make a complete substitution from fixed to mobile. AAPT submitted 
that businesses prefer to offer customers a fixed line voice contact number over a 
mobile number.112 This likely reflects the lower cost of untimed local calls on the 
fixed line network compared to the cost of timed calls to mobile numbers. 

From a price perspective, the ACCC’s telecommunications services index shows that 
since 1997–98, the price of mobile services has declined at a greater rate than fixed 
line services as shown in table 2.4.113 

Table 2.4: Telecommunications services index, 1997–98 to 2009–10 
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PSTN 
services 100.0 95.0 88.4 83.2 81.0 81.9 82.1 81.1 75.8 71.6 67.7 65.9 62.0 

Mobile 
services 100.0 94.9 82.4 76.8 75.2 75.9 73.5 64.0 59.7 58.3 55.1 50.8 51.8 

Source: Data from Telstra, SingTel Optus, AAPT, Primus, Vodafone, Hutchison, Vodafone Hutchison 
Australia (VHA), and Virgin Mobile; pricing plans and other published information. 

The introduction of ‘bucket plans’114 for mobile services has made local calls and 
calls to other mobiles more attractive to residential consumers. This appears to be 
reflected in both a decline in the cost to end-users of mobile calls and an increase in 
mobile usage, as shown in figure 2.2 below.  

                                                 
112  AAPT submission, p. 30. 
113  ACCC, Telecommunications competitive safeguards for 2009–2010, Table 7.1. 
114   Bucket plans offer a fixed monetary value that can be spent on particular call services. The price 

paid for the plan is, in general, substantially less than what the provider states the value of included 
calls to be. 
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Figure 2.2: Revenue per minute and minutes of use by mobile subscribers, 2006 
to 2011 (forecast) 

 
In general, the mobile price premium is less apparent now than it was a decade ago.115 
Increasingly competitive plans, which include a large volume of call minutes and 
SMS, are being offered by mobile service providers. Analysis undertaken by the 
ACCC (shown at table G.5 in appendix G) illustrates that many mobile price plans 
(for different levels of usage) are now within a range that could see further demand-
side substitution in the event of a SSNIP. 

Some pricing features of a fixed line service are not typically replicated by mobile 
service providers and as such will likely limit the extent of fixed-to-mobile 
substitution in particular market segments. In particular, fixed line networks provide 
for untimed local calls, which will most likely continue to be an attractive feature to 
end-users who make lengthy local calls. In 2009–10, the average call duration on a 
fixed line SIO was four times that on a mobile SIO,116 which potentially highlights the 
tendency of end-users to utilise fixed line rather than mobile services for long local 
calls. 

Conversely, in other market segments, mobile services are perceived to offer 
additional value because of the convenience provided by mobility. Mobile services 
are commonly substituted for fixed line services in certain situations, such as when a 
consumer is away from their home or place of business. Mobile devices also offer a 
wider range of functionality, such as the ability to send and receive SMS messages117 
and, for some newer devices (e.g. smartphones), email, instant messaging and data. 

On the basis of the evidence above, the ACCC considers that for some groups of 
consumers, mobile services represent a substitute rather than complement for fixed 

                                                 
115  Australian Communications and Media Authority (ACMA), Communications Report 2009–10 

series, Report 2 – Take-up and use of voice services by Australian consumers, 18 November 2010 
(ACMA report). p.21; Telstra, Response to the ACCC’s inquiry into varying the exemption 
provisions in the final access determinations for the WLR, LCS and PSTN OA services – Issues 
paper: Attachment F  – Mobile voice services as a substitute for fixed-line voice services (‘KPMG 
Report’), October 2011, p. 22. 

116  Based on data from ACCC, Telecommunications competitive safeguards for 2009–2010, Figure 
2.1 and Table 2.2. As previously noted, fixed line volume data may also include dial-up internet 
minutes. 

117  Some fixed line service providers may also give customers the ability to receive SMS on a home 
phone. 



 33 

line voice services. The ACCC notes, however, that for others—for example, many 
older consumers and business customers—these services may not be economic 
substitutes. The ACCC does not consider it necessary to reach a concluded view on 
whether mobile services are in the same market for the purposes of this inquiry.  

Conclusion  

The ACCC notes there are trends in retail communications market towards greater 
demand-side substitution from fixed line voice-only services to other services capable 
of providing voice functionality.  

However, the ACCC also considers that demand side substitution is still developing. 
Voice-only lines still represent up to 58 per cent of total fixed line SIOs, indicating 
that a large number of end-users have not actively substituted to other products to-
date. As noted above, there are also a number of market segments for which 
substitution would be less likely than others.  

The ACCC does not consider it necessary to reach a concluded view on product 
market definition in this matter. For the purposes of its analysis, the ACCC has 
considered Telstra’s market power (and therefore the effect of the exemptions) on the 
basis of the broadest possible retail product market definition including traditional 
voice-only services, bundled voice and broadband services, carrier-grade VoIP 
services provided with broadband services, and, to some extent, mobile services.  

The ACCC notes that if Telstra is found to have market power based on this broad 
product market definition it will also have market power based on a narrower 
definition.  

The ACCC again notes that, under Part XIC, the ACCC is not required to precisely 
define the market but rather market definition is one tool in a broader framework that 
can assist the ACCC’s analysis of whether the exemption provisions will or will not 
promote the LTIE. 

Wholesale alternatives for the supply of voice-only resale services  

In addition to the potential constraints imposed on Telstra for the supply of voice-only 
resale services through customer switching to other retail products, it is relevant to 
establish whether there are other constraints that exist from alternative sources of 
wholesale supply (including through retailers self-supplying wholesale services).  

Broadly speaking, there are five alternative means for access seekers to supply voice 
(and, in some cases, broadband) services to retail customers, apart from purchasing 
resale services from Telstra. These involve a service provider: 

� purchasing ULLS and investing in their own infrastructure (DSLAMs and 
switching equipment)—to provide voice and/or broadband services 

� purchasing resale voice-only services from other access seekers that have their 
own infrastructure and use the ULLS to self-supply and to sell wholesale 
services—to provide voice-only services 

� purchasing wholesale DSL from Telstra or other access seekers that have their 
own infrastructure and use the ULLS to self-supply and to sell wholesale 
services—to provide broadband services (including VoIP) 
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� providing mobile voice/data services using their own mobile network or by 
purchasing access to a mobile network operator’s network—to provide voice 
and/or data services, or 

� investing in an alternative fixed network—to provide voice and/or broadband 
services. 

This section analyses the substitutability of these alternative means of supply as 
alternatives to acquiring Telstra’s resale services. 

ULLS 

The ACCC considers that voice services provided using access seekers’ 
DSLAM/MSAN infrastructure and the ULLS can provide an effective substitute for 
WLR and LCS.118 Access seekers can use these inputs to provide a quality voice 
service to end-users, or, alternatively, to supply wholesale voice services to other 
access seekers.  

Depending on the access seeker’s infrastructure, several types of voice services can be 
provided using the ULLS. These include: 

� Plain Old Telephone Service (POTS)  

� POTS emulation (using a voice card or MSAN), and  

� Carrier-grade Voice over Internet Protocol (VoIP).  

If a ULLS-based access seeker has a DSLAM and analogue PSTN switching 
equipment, it may choose to provide a POTS, which provides a traditional voice 
service. Most access seekers have not made investments in legacy PSTN switching 
equipment which has been used historically by Telstra for its copper network, and 
(given this has been surpassed by IP switching technology) are unlikely to make such 
investments in the future. 

Access seekers that have a softswitch and PSTN gateway (and some additional 
equipment—including a voice card for POTS emulation or an ATA at the end user 
premises for VoIP) can use the ULLS to provide either POTS emulation or carrier-
grade VoIP. Both of these means of supply enable access seekers to provide a voice 
service comparable in quality to a traditional PSTN voice service. This is the common 
approach to providing voice services, in conjunction with broadband services, adopted 
by access seekers. 

However, access seekers have submitted that the ULLS is not fully substitutable for 
Telstra’s resale services for a variety of reasons discussed below.  

First, several access seekers submitted that Telstra offers inferior Service Level 
Agreements (SLAs) for the ULLS compared to the SLAs offered for the WLR 
service.119 Optus submitted that end-users being serviced using ULLS must wait up to 
four times as long as a WLR-based customer for fault restoration (even when the 
access seeker has purchased an improved service option from Telstra).120 This may 
limit the substitutability of ULLS-based wholesale supply for particular segments of 
the market such as corporate/government end-users. 

                                                 
118  In this case PSTN OA will be purchased, along with the transmission services used by an access 

seeker to connect its DSLAMs back to its core network. 
119   Optus submission, Conf. p. 17/Pub. p. 17. 
120   ibid. 
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Second, access seekers have pointed out that ULLS is not available on all lines as 
some lines have ‘blockers’, such as large pair gain systems, that prevent the supply of 
broadband services on the line. In these cases, voice-only services are the only fixed 
line services that can be provided to the retail customer and Telstra’s resale services 
are the only means of supplying these services. Optus submitted that, despite being an 
established service provider with its own DSLAM infrastructure, Optus still uses a 
significant number of Telstra resale services which allow Optus to provide a number 
of business services and services to areas where ULLS is not available.121 The ACCC 
has previously estimated that approximately seven per cent of SIOs within the 
ACCC’s exemption footprint cannot be supplied by ULLS-based competitors due to 
deployment of pair gain systems.122 

Third, access seekers submitted that using ULLS and their own infrastructure to 
supply voice-only services is not ‘commercially viable’. Macquarie Telecom has [c-i-
c] [c-i-c] 123 

Consideration of the costs of infrastructure investments required to supply voice 
services over DSLAMs is included at Appendix J. 

The ACCC considers that access seekers’ submissions about the low commercial 
viability of providing voice-only services in part reflects the higher profit margins on 
the supply of broadband and bundled voice and broadband services, compared to 
voice-only services. Access seekers prefer to use their own infrastructure to provide 
more profitable bundled and broadband services. However, in the event of a SSNIP 
for WLR, the commercial viability of using ULLS to supply voice-only services may 
increase.  

Fourth, Optus submitted that corporate and government customers require certain 
‘enhanced features’ that cannot be supplied using access seeker infrastructure, without 
investments by the retail customer. Optus submitted that [c-i-c] [c-i-c]124 These 
‘enhanced features’ can, however, be supplied using the WLR without further 
investments by retail customers. Macquarie Telecom submitted that [c-i-c] [c-i-c].125 

It is important to note that the largest service providers with potentially the greatest 
capacity to viably supply equivalent resale services to the LCS and WLR services 
continue to purchase Telstra’s resale services rather than wholly self-supply. The 
access seeker respondents to the ACCC’s market inquiry (the DSLAM-based 
competitors such as Optus, AAPT, iiNet, Macquarie Telecom) acquired the majority 
of WLR services sold by Telstra as at March 2011, accounting for approximately [c-i-
c] [c-i-c] per cent of all WLR SIOs and [c-i-c] [c-i-c] per cent of WLR SIOs in the 
Exempt ESAs.126 As a specific example, Optus acquires WLR for [c-i-c] [c-i-c] per 
cent of its CAN wholesale access services (WLR + ULLS SIOs) in the Exempt 
ESAs.127 This implies that even an access seeker with the alternative supply options 
available to Optus (ULLS, DSLAMs with POTS emulation voice capability, a HFC 

                                                 
121  ibid., pp. 24–25. 
122  ACCC, Inquiry into varying the exemption provisions in the final access determinations for the 

WLR, LCS and PSTN OA services – Issues paper, September 2011, p. 57. 
123  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
124   Optus submission, Conf. p. 17/Pub. p. 15. 
125  Macquarie Telecom submission, pp. 5, 12. 
126  See Appendix F. 
127  Optus, Optus response to ACCC request for market information,. 



 36 

network, fibre network assets) still may require the WLR to service a considerable 
portion of its customer base. 

Optus has submitted that some service providers may retain customers supplied via 
resale services, despite having deployed DSLAMs in the relevant area, because such 
customers do not consider a DSLAM-based service an effective substitute for 
Telstra’s resale services.128  

The ACCC is of the view that access seekers’ inability to provide equivalent services 
may reflect their past infrastructure investment decisions. Many access seekers have 
not invested in DSLAMs with voice capability or in switching equipment with the 
capability to provide ‘enhanced features’ to end-users with traditional analogue 
(legacy) equipment. To service customers requiring these ‘enhanced features’, 
significant investments would be required by access seekers or their retail customers 
to allow the substitution of ULLS for Telstra’s resale services. 

The ACCC considers that the supply of voice services using the ULLS (in particular 
via POTS emulation) is a substitute for Telstra’s resale voice services for supplying 
fixed line voice services and should be taken to be part of the relevant market.  

However, ULLS is not fully substitutable for the resale services for supplying all end-
users. Certain customers, including corporate/government end-users, may require a 
higher quality of service (such as faster fault restoration times) than can currently be 
provided using the ULLS. In addition, ULLS-based supply is not capable of providing 
the full range of features required by certain customers, on the basis of access seekers’ 
current infrastructure. 

In regard to fault restoration times for ULLS and WLR, the ACCC notes that the 
Telecoms (Customer Service Guarantee) Standard 2011 sets retail Customer Service 
Guarantee (CSG) benchmarks for fault restoration. The fault restoration times depend 
on the location of the end-user.129 The CSG benchmarks represent minimum service 
restoration times for retail customers.  

Telstra has submitted that [c-i-c] [c-i-c] The statistics on fault restoration times for 
ULLS and WLR submitted by Telstra show [c-i-c] [c-i-c]130 The ACCC notes that 
Telstra also offers its wholesale customers faster fault restoration times than the CSG 
benchmarks at additional cost. Telstra did not provide statistics on faults restored 
faster than required by the CSG benchmarks.  

The ACCC also notes that the CSG benchmarks do not apply to ‘sophisticated 
business-oriented’ services. 

Alternative fixed networks (HFC, fibre networks) 

Another potential constraint on Telstra’s supply of resale services arises from the 
supply of voice services using alternative fixed line networks. A number of alternative 
fixed networks are in operation (to varying degrees) in the exempted areas, including: 

� Hybrid Fibre Coaxial (HFC) networks operated by Telstra, Optus and TransAct 
(Neighbourhood Cable), and 

                                                 
128  Optus submission, pp. 8–9.  
129  http://www.comlaw.gov.au/Details/F2011L00413, accessed at 14 December 2011. 
130  Telstra, Telstra’s response to access seekers’ submission to the ACCC’s inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
6 December 2011, p. 25. 
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� Geographically-limited fibre networks, serving certain business customers and/or 
business parks or discrete residential areas. 

The ACCC has previously considered that voice (and broadband) services provided 
over HFC networks are substitutable for copper-based voice services from the 
perspective of most end-users. However, it noted that such services were not widely 
available.  

Optus uses its HFC network to provide residential end-users with voice and 
broadband services, as well as pay television services. Optus has previously submitted 
to the ACCC that it does not use the HFC network to provide services to business 
customers as the network is not configured to provide the standard of services 
required by these customers.131 The ACCC understands that additional infrastructure 
investments would be required to provide the SLAs and features required by these 
customers (although it is not clear to what extent these issues may have been 
addressed during Optus’ 2010 upgrade to DOCSIS 3.0 technology on its HFC).132 

Consistent with previous decisions, the ACCC considers that the existence of 
alternative networks does not provide a good substitute for Telstra’s resale services in 
many cases. These networks are often geographically limited and, particularly in the 
case of the HFC networks, are not configured to provide wholesale access services. 
While these networks may be a competitive alternative for the owners of the 
networks, they are limited in the extent to which they provide a suitable supply 
substitute for other access seekers. 

The ACCC has treated the supply of voice services on these alternative networks, 
where available, as within the relevant markets for the purposes of the exemptions 
inquiry. However, the ACCC recognises that in many geographic regions these 
networks do not offer an alternative to Telstra’s resale services.  

Wholesale DSL  

Wholesale DSL can potentially be used by an access seeker as an input to providing a 
‘best efforts’ VoIP service or potentially a carrier-grade VoIP service as an alternative 
to the supply of fixed line voice services. The greater the substitutability at a retail 
level between carrier-grade VoIP and fixed line voice services, the greater will be the 
willingness of retail service providers to switch to acquiring a wholesale DSL service 
rather than a voice-only resale service to supply voice customers. For example, if 
retail customers were indifferent between voice services provided via VoIP and fixed 
line services at prevailing market prices, a retail service provider will choose the 
wholesale service (DSL or voice-only resale) that offers it the lowest cost way to 
service a particular customer.  

To the extent that substitution between these products at a retail level is imperfect (see 
discussion above), this will limit the willingness of retail service providers to switch 
between these wholesale sources of supply.  

                                                 
131  Optus, Optus submission to Australian Competition and Consumer Commission on Telstra’s 

December 2007 exemption application for fixed line services in the Optus HFC area, March 2008, 
p. 7. 

132   Optus, media release, ‘Optus upgrades cable broadband to deliver supersonic speeds in Brisbane, 
Melbourne and Sydney’, 2 August 2010; DOCSIS 3.0 is Data Over Cable Service Interface 
Specification 3.0, an international telecommunications standard that provides higher-speed data 
transfer over an HFC network than previous specifications. 
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There are a number of carriers, including Telstra, Optus and AAPT, which currently 
offer wholesale DSL services. As at 21 November 2011, Telstra offered wholesale 
ADSL2+ in 2,113 ESAs across Australia,133 including all 215 ESAs in the ACCC’s 
Exemption ESA List. This indicates that this supply option is widely available to 
access seekers.  

The ACCC understands, however, that the Telstra wholesale DSL service is not suited 
to providing a naked DSL retail service to an end-user, as Telstra requires the use of 
an underlying PSTN voice service. Optus submitted that [c-i-c] [c-i-c] 134 This would 
limit an access seeker’s ability to provide VoIP as a substitute to a traditional voice 
service. 

An access seeker could still use a wholesale DSL service from a non-Telstra supplier 
(e.g. Optus or AAPT) in order to provide a substitutable VoIP service without an 
underlying PSTN service. It is not clear to what extent this is occurring. For example, 
the ACCC understands that Optus [c-i-c] [c-i-c].135 

The ACCC understands that, from a retail perspective, a number of providers—
including iiNet, TPG and iPrimus—offer end-users bundled Naked ADSL and VoIP, 
although many of these services may be provided using the ULLS, rather than 
wholesale DSL.  

The extent to which a carrier-grade VoIP solution could be deployed over a wholesale 
DSL service, using a third party’s DSLAM infrastructure, depends on how this 
infrastructure is configured. Particularly important will be whether the wholesale DSL 
service enables the prioritisation of different traffic classes across the DSL link. This 
prioritisation is required in order to supply carrier-grade VoIP. It is not clear how 
many of the current wholesale DSL services in the market offer this capability. 

Alternatively, a more generic wholesale DSL service could be used to supply a ‘best 
efforts’ VoIP service.136 However for the purposes of this inquiry, the ACCC does not 
consider ‘best efforts’ or application layer VoIP as a substitute for fixed line voice 
services. 

Wholesale mobile services  

It may be possible for a fixed line service provider to shift to using wholesale mobile 
services as an input for supplying retail voice (and data) services. As for VoIP, the 
willingness of retail service providers to substitute from a wholesale voice-only 
product to a wholesale mobile service will depend on the degree of substitutability at 
a retail level between mobile and fixed line services.  

In recent years, the number of wholesale mobile service acquirers has grown. Mobile 
virtual network operators (MVNOs), such as Virgin Mobile, Dodo and other fixed 
line access seekers, are reselling mobile services purchased from the mobile network 
operators (Telstra, Optus and VHA) to their retail customers. 

                                                 
133   Telstra, ADSL Enabled Exchanges, available at: 

http://www.telstrawholesale.com.au/products/data-broadband/adsl/adsl-reports-plans/index.htm. 
134   Optus, Submission in response to the ACCC’s issues paper, October 2011, Attachment 4: Answers 

to ACCC questions on Wholesale DSL, p.2.  
135  Optus, Optus response to ACCC request for market information. 
136  In contrast to carrier-grade VoIP, a ‘best efforts’ VoIP service does not ensure high Quality of 

Service through the prioritisation of IP packets. 
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A number of mainstream ISPs are offering mobile voice (and mobile data) services 
alongside fixed line VoIP and data services, in which case these providers would have 
an improved ability to respond to a SSNIP in fixed line prices by shifting to mobile 
services (or VoIP services). 

Conclusion 

For the purposes of this inquiry, the ACCC has considered third party supply of voice 
services using the ULLS and other networks (such as the HFC) is part of the relevant 
market for supply of wholesale voice services. However, to the extent that suppliers 
of these services have used their wholesale capability to self-supply rather than supply 
other access seekers, the constraint on Telstra comes indirectly through their retail 
activities. Further, there are particular issues associated with these forms of supply 
that limit their substitutability for Telstra’s wholesale WLR, LCS and PSTN OA 
services, to serve particular customers.  

There is also scope for retail service providers to substitute to acquiring other forms of 
wholesale supply such as wholesale DSL and mobile services. However, this will only 
be economically attractive to the extent that there is strong substitution between fixed 
line voice, VoIP and mobile services at the retail level. The ACCC understands that 
there is significant proportion of residential and corporate/government end-users that 
still require a fixed voice-only service. This will therefore limit the substitutability of 
these alternative sources of wholesale supply.  

2.1.5 ACCC views on the geographic extent of market s 

The second dimension of a market definition typically considered by the ACCC is the 
geographic dimension.  

The opportunity for demand-side substitution at the geographic level may be 
significantly limited because of the cost to end-users of obtaining supply in alternative 
regions. Specifically, the re-location involved in acquiring fixed line services from 
within an alternative region would likely cost far more than any potential cost saving.  

On the supply-side, there are further complications in assessing substitutability at the 
geographic level. For instance, the ACCC has previously noted that it may be difficult 
for service providers to quickly redeploy supply in alternative geographic regions 
because fixed line networks often involve sunk and lumpy investments and long lead 
times.137 

In 2008, the ACCC determined that it was appropriate to use Exchange Service Areas 
(ESAs) as the basic geographic unit for its assessment of competition at the wholesale 
and retail levels.138  

However, access seekers have submitted to the ACCC that the national level is more 
appropriate as corporate/government end-users require integrated service provision, 
where all of their communication needs are provided by the same supplier. Integrated 
service provision delivers advantages relating to convenience to 
corporate/government end-users. Telstra (and potentially other service providers) 

                                                 
137  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications - Final 

decision and class exemption, August 2008, p. 31. 
138  ibid., pp. 57–58. 
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typically offers ‘whole-of-business’ discounts to supply all of a retail customer’s 
business. 

Access seekers have further submitted that, from a supply-side perspective, the 
economies of scale and scope associated with operating networks and providing 
integrated services mean that a national level is a more appropriate geographic 
dimension. 

The ACCC considers that competition can only be accurately assessed by examining a 
geographic region narrower than the national market. As they are, the exemption 
provisions apply to specific ESAs. Diversity in competitive characteristics across 
ESAs, means it may not be appropriate to adopt a broader geographic unit for 
competition analysis. In addition, the ACCC’s empirical data is, in general, 
disaggregated by ESA.139 For these reasons, the ACCC considers that the ESA remains 
the appropriate geographic dimension for the purpose of the current exemptions 
variation inquiry.  

While the ACCC intends to use ESAs as the geographic unit for its assessment of the 
effect of the exemption provisions, it does not imply that each ESA is considered a 
discrete geographic market. As access seekers have submitted to the ACCC, the 
economies of scale involved in the provision of fixed line services suggest that a 
ULLS-based competitor would not enter the retail market in one ESA alone.140 

In particular, the ACCC notes that implications for competition resulting from the 
exemption provisions may extend beyond the boundaries of individual ESAs, 
particularly in the case of competition for integrated service provision to 
corporate/government end-users. These implications have been considered by the 
ACCC in forming its decision. 

2.2 State of competition in the relevant markets  

2.2.1 Approach to assessing the state of competitio n in the 
relevant markets 

Once the relevant markets are defined, the next step is to assess the state of 
competition in the relevant markets. In assessing the state of competition, the ACCC 
notes that it should not be limited to a static analysis entailing a description of current 
conditions and behaviour. The assessment should also account for dynamic factors 
such as the potential for sustainable competition to emerge and the extent to which the 
threat of entry (or expansion by existing suppliers) constrains pricing and output 
decisions. 

The concept of ‘effective competition’ 

At the theoretical level, the concept of ‘perfect competition’ describes a market 
structure in which no producer or consumer has the market power to influence prices. 
Economic theory suggests that perfectly competitive markets have a large number of 
buyers and sellers, goods/services are perfect substitutes, all firms and consumers 

                                                 
139  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications: Final 

decision and class exemption, August 2008, pp. 56-57. 
140  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications: Final 

decision and class exemption, August 2008, p. 58. 
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have complete knowledge about the pricing/output decisions of others and all firms 
can freely enter or exit the relevant market.  

In reality, these conditions are rarely found in any market or industry—even those in 
which competition between rival firms is relatively intense. It is certainly not a 
realistic threshold for fixed line telecommunications markets given that: 

� many services are provided by a small number of providers, in a situation where 
the incumbent as owner of the only ubiquitous local loop remains the predominant 
provider of most (if not all) essential inputs. 

� the industry is characterised by economies of scale, scope and density over large 
ranges of outputs. 

� services are often differentiated from each other. 

� there are constantly evolving service types and network technologies. 

The concept of ‘effective competition’ recognises the practical limitations of the 
theory of perfect competition. Definitions of such standard are always difficult, but 
some characteristics can be highlighted.141 Effective competition: 

� is more than the mere threat of competition—it requires that competitors be active 
in the market, holding a reasonably sustainable market position  

� requires, that, over the long run, prices are determined by underlying costs rather 
than the existence of market power (a party may hold a degree of market power 
from time to time) 

� requires that barriers to entry are sufficiently low and that any degree of market 
power will be competed away in the long run, so that any degree of market power 
is only transitory 

� requires that there be ‘independent rivalry in all dimensions of the 
price/product/service [package]’142, and 

� does not preclude one party holding a degree of market power from time to time, 
but that power should ‘pose no significant risk to present and future 
competition’.143 

These five factors are indicators of the extent to which competition constrains the 
market participants to supply products and services of a given quality at prices that are 
based on efficient costs. 

The OECD has referred to effective competition in telecommunications in the 
following way: 

Effective competition is concerned not only with the ability to control prices and costs for 
products and/or services, but also with consumer benefits such as quality of service, a range of 
services available to consumers, efficient operation of firms in a market and innovative service 
provisions as well.144 

                                                 
141  This is not intended to be an exhaustive characterisation of effective competition. 
142  Re Queensland Co-operative Milling Association Ltd and Defiance Holding Ltd (1976) 25 FLR  

169.   
143  In general, however, market power must not be used in a way that would constitute a ‘misuse of 

market power’.   
144  OECD, Indicators for the Assessment of Telecommunications Competition DSTI/ICCP/TISP, 

2001, p. 6.   
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Factors which are relevant to a competition assessment 

When assessing the effectiveness of competition in a particular market, the ACCC 
examines a range of structural and behavioural characteristics. This includes (but is 
not limited to) factors such as: 

� structural factors, including the level of concentration in the market 

� the potential for the development of competition in the market (including planned 
entry, the size of the addressable market and existence and height of barriers to 
entry, expansion or exit in the relevant markets)  

� the dynamic characteristics of markets, including growth, innovation and product 
differentiation, as well as changes in costs and prices over time, and 

� the nature and extent of vertical integration in the market. 

2.2.2 Competition in the wholesale voice-only marke t 

As noted in section 2.1, the most direct competitive constraint on Telstra’s supply of 
the LCS, WLR and PSTN OA services will come from alternative supply of 
substitutable wholesale resale services. This section considers the state of competition 
in the market for wholesale inputs for voice-only services. 

Previous ACCC views  

In the ACCC’s 2008 decisions regarding the LCS, WLR and PSTN OA exemptions, 
the ACCC considered that the wholesale market for voice-only resale products did not 
display the characteristics of particularly competitive markets because of the 
following factors: 

� Telstra still controlled the infrastructure by which the majority of voice services 
are provided. 

� There are significant barriers to entry in the provisioning of an end-to-end 
wholesale fixed voice bundle or a ULLS-based fixed voice bundle. 

� Telstra’s vertical integration and strong position in retail markets for fixed 
telephony services affects the potential for competitive entry in the wholesale 
market.145  

At the time, however, the ACCC noted the potential for alternative suppliers of 
wholesale services was emerging.146  

The ladder of investment theory 

The ‘ladder of investment’ theory was a key reason given by Telstra in support of its 
applications for exemptions from the standard access obligations (SAOs).147 
According to this theory, which was developed by Professor Martin Cave: 

Competitors challenge an incumbent by offering services which rely, as their market share 
rises, less and less on the incumbent's assets and more and more on their own. Thus, 
competitors progressively build out their networks closer and closer to their customers.148  

                                                 
145  ACCC, Telstra’s LCS and WLR exemptions applications: final decision and class exemption – 

public, August 2008, p. 95. 
146  ibid. 
147  The ‘ladder of investment’ is sometimes referred to as the ‘stepping stone’ theory. 



 43 

Applying this theory, the regulator initially allows entrants to access a resale service 
from the incumbent provider at a regulated price. Once resale-based competition is 
established, and access seekers have begun to invest in their own equipment (for 
example, digital subscriber line access multiplexers (DSLAMs)), the regulator 
withdraws regulated access at the resale level. The removal of regulated access may 
be phased in by gradually increasing the access price of the resale service over several 
years. Alternatively, the regulator may announce that regulated access to the retail 
service will no longer be available from some future date—that is, the service will be 
exempted from regulation (in relevant areas).  

Once regulated access has been removed, all access seekers will be encouraged to 
‘climb’ to the next rung of the ladder by investing in their own equipment. Otherwise, 
they will have to negotiate their own commercial contracts with access providers for 
the supply of wholesale services. The process of ‘climbing’ the ladder may continue 
further if access seekers begin to build their own networks in order to compete with 
the incumbent.  

Professor Cave has recommended that regulators should seek to encourage entry to 
higher ‘rungs’ of the ladder, as long as entry is efficient.149 Professor Cave, and other 
advocates of the ladder of investment approach, considers that facilities-based 
competition is more sustainable than resale-based competition and leads to greater 
benefits for end-users.150 

Consistent with the ladder of investment theory, the ACCC considered that providing 
regulated access to resale services, in the initial stages of competition, would facilitate 
access seekers’ investments in their own infrastructure (that is, DSLAMs). 

The ACCC considered that increased competition at the wholesale level for line 
rental, local carriage and PSTN originating access services (equivalent to Telstra’s 
WLR, LCS and PSTN OA services) was likely once access seekers had established 
the capability to supply fixed line voice services using their own equipment and the 
ULLS. The ACCC believed that ULLS-based competitors would have an incentive to 
provide wholesale services to other access seekers either to exploit unused capacity on 
their networks or to take advantage of economies of scale.151 

                                                                                                                                            
148  M Cave, Statement by Professor Martin Cave of Warwick Business School, University of Warwick, 

UK for Mallesons Stephen Jaques on infrastructure investment consideration in relation to 
Telstra’s request for LCS and WLR exemptions, March 2008, p. 1. This statement is available at: 
http://www.accc.gov.au/content/index.phtml/itemId/801246. 

149  M Cave, Applying the ladder of investment in Australia – Schedule A, Annexure 1 of Telstra’s 
submission in response to Telstra application for fixed line services exemption in Optus HFC 
network areas, December 2007, p. 1. This submission is available at: 
http://www.accc.gov.au/content/index.phtml/itemId/806382. 

150  Body of European Regulators for Electronic Communications (BEREC) (formerly European 
Regulators Group), Revised ERG common position on the approach to appropriate remedies in the 
ECNS regulatory framework – Final version, May 2006, available at: 
erg.eu.int/doc/meeting/erg_06_33_remedies_common_position_june_06.pdf. 

151  ACCC, Telstra’s LCS and WLR exemptions applications: final decision and class exemption-
public, August 2008, p. 6. 
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Submissions 

Telstra submitted that the wholesale market is increasingly competitive, citing the 
decrease in WLR SIOs since September 2007.152 Telstra submitted that the number of 
companies acquiring the ULLS has increased from 11 to 16 since September 2007, 
while the average number of ULLS-based access seekers in each exempt ESA has 
doubled to 4.4 over the same period.153 Telstra noted that the number of ULLS lines 
has tripled since September 2007, reaching [c-i-c] [c-i-c] lines in June 2011, while 
WLR SIOs and PSTN OA and LCS traffic have [c-i-c] [c-i-c].154 

Telstra submitted that there were at least four alternative providers of resale voice 
services in the exempt ESAs and that self-supply of these services was also 
constraining Telstra’s behaviour in relation to the supply of WLR, LCS and PSTN 
OA services.155 Telstra noted that the number of alternative resale service providers is 
not necessarily indicative of the level of competition in the wholesale market.  

Telstra submitted that, since the exemptions came into effect, it has continued to 
commercially supply resale voice services at the same or similar prices that have been 
in place from 2005.156 Telstra stated that this demonstrates the very real competitive 
constraints it faces within the exempt ESAs and is a key reason why extensive entry 
of alternative resale providers to the market has not occurred.157 [c-i-c] [c-i-c], which 
Telstra submits to be evidence of the price competitiveness of its resale services.158  

Telstra submitted that, [c-i-c] [c-i-c].159 

Optus submitted that Telstra is currently charging it [c-i-c] [c-i-c] per month for 
WLR.160 

Optus submitted that the expected restraint on Telstra’s market power from alternative 
wholesale suppliers has failed to materialise. It noted that Telstra is currently charging 
above the current regulated rate for WLR. Optus submitted that Telstra will be even 
less restrained in the exercise of market power in the ‘future with exemptions’ 
scenario, stating that it is highly likely that Telstra will take ‘more extreme action 
once the exemptions are confirmed.’161 

Optus submitted that, to the extent that the alternative resale services are not 
acceptable substitutes, Telstra will have market power in respect of the exempt 
services in the ‘future with exemptions’ scenario.162 

Optus submitted that [c-i-c] [c-i-c] 163164 Optus submitted that it was not able to 
compete effectively with Telstra because of [c-i-c] [c-i-c]165  

                                                 
152  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper, October 2011, Pub. p. 
30/Conf. p. 37. 

153  Telstra submission, Pub. p. 5/Conf. p. 5. 
154  Telstra submission, Pub. p. 30/Conf. pp. 38–39. 
155  Telstra submission, Pub. p. 31/Conf. p. 40. 
156  Telstra submission, Pub. 7/Conf. p. 7. 
157  Telstra submission, Pub. 7/Conf. p. 7. 
158  Telstra submission, Pub. p. 7/Conf. p. 8. 
159  Telstra submission, Pub. p. 33/Conf. p. 42. 
160  Optus submission, Pub. p. 26/Conf. 26. 
161  Optus, Optus submission in response the ACCC’s issues paper - Confidential submission, October 

2011, pp. 26–27. 
162  Optus, Confidential submission, pp. 12–13. 
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Primus submitted that the exemptions provide Telstra with the ability to compromise 
competition. It stated that competition to provide resale services has not emerged 
across the relevant geographic areas.166 Primus submitted that Telstra’s price 
discrimination in relation to exempt services has dampened competition by increasing 
the resellers’ costs and this has had the effect of harming the LTIE.167  

AAPT stated that Telstra is utilising its market power to raise the WLR price in 
Exemption areas above the price in declared areas, despite there being no cost-based 
justification for such differentiation.168 AAPT stated that the price of WLR in exempt 
areas has been raised to [c-i-c] [c-i-c] compared to the efficient price of $22.84 
determined by the ACCC.169 

AAPT stated that there is no competitive market for voice-only services as Telstra is 
the only wholesaler.170 AAPT submitted that the WLR price increases in the exempt 
ESAs [c-i-c] [c-i-c]171 

AAPT submitted that some of the potential adverse effects of geographic deregulation 
on competition identified by the OECD have materialised.172 AAPT submitted that by 
raising the price of WLR in exempt areas, Telstra is cross-subsidising its competitive 
variable charges (such as call charges) with the non-competitive WLR charge.173 
Additionally, AAPT submitted that the exemptions give Telstra the ability to force 
access seekers into whole of business deals for WLR at a blended price higher than 
the regulated price.174 

AAPT submitted that the lack of alternative providers of wholesale resale services 
reflects technical limitations that limit the ability of access seekers to provide resale 
services that are equivalent to Telstra’s.175 

Macquarie Telecom stated that [c-i-c] [c-i-c]176  

Macquarie Telecom submitted that there is effectively no wholesale competition in 
supplying voice-only services and only limited wholesale competition in supplying 

                                                                                                                                            
163  Optus, Attachment 4A, p. 5. 
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165  Optus, Confidential submission, p. 17. 
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167  Primus submission, p. 5. 
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exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
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176  Macquarie Telecom submission, p. 16; Macquarie Telecom, Response to ACCC information 

request, 2 September 2011. 
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broadband and bundled services.177 The primary reason why access seekers invest in 
infrastructure like DSLAMs and MSANs is so that they can provide broadband and 
bundled voice and broadband retail services, not to supply wholesale voice-only 
services.178 

Macquarie Telecom considered that the development of wholesale competition has 
been constrained by a number of factors, including concerns about Telstra’s capacity 
to use its market power to ‘circumvent competition via predatory retail conduct’ and 
its ability to interfere with the provision of ULLS services.179 

In addition, Macquarie Telecom submitted that a retail service provider has little 
incentive to supply its competitors with wholesale products as it would prefer to make 
its own retail sale than facilitate a competitor’s sale.180 Further Macquarie Telecom 
stated that potential wholesale suppliers may choose not to supply wholesale services 
because such activities are viewed as ‘distraction[s] to their core business of selling to 
retail customers’.181 

Macquarie Telecom stated that it has attempted to obtain alternative wholesale supply 
[c-i-c] [c-i-c] 182 

Herbert Geer submitted that the availability of regulated access to both ULLS and 
WLR services promotes greater competition, and provides greater consumer choice, 
than access to only the ULLS.183 

The CCC submitted that Telstra remains the dominant supplier of resale services in all 
markets relevant to the inquiry.184 It submitted that competition for fixed line services 
(or resale services) is not effective in any geographic area.185 

The CCC stated that there is no realistic prospect of new sources of fixed line voice 
services emerging that would have any material impact on Telstra’s market power in 
the supply of resale services.186  

ACN Pacific stated that wholesale markets for resale products, particularly WLR, are 
uncompetitive. It stated that Telstra is the only viable supplier and has demonstrated 
that it can and will raise prices in exempt ESAs relative to prices in non-exempt 
ESAs.187 

Evidence on the state of competition in the wholesale voice-only market 

In considering the state of competition in the wholesale voice-only market, the ACCC 
has considered the following. 
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Level of concentration 

The ACCC notes that Telstra is the main supplier of the wholesale voice-only market. 
The ACCC has not been able to calculate the specific market shares of participants in 
the wholesale voice-only market due to a lack of data.  

The ACCC notes that a number of access seekers indicate that Telstra is the only 
wholesale provider of voice-only resale services.188 The wholesale market for resale 
services was also identified as uncompetitive by a number of access seekers.189  

The ACCC notes that there are few wholesale supply alternatives for voice-only 
services. The ACCC notes that the only potential ULLS-based alternative wholesale 
services available appear to be Optus’ RBT products and AAPT wholesale products 
such as Mid-Band Ethernet (MBE). 

On the basis of figures available, the ACCC notes that Optus has submitted that it has 
[c-i-c] [c-i-c] standalone voice RBT accounts190 and AAPT has submitted that it has 
[c-i-c] [c-i-c].191 Comparing these figures to the number of voice-only lines indicated 
by Telstra’s CAN RKR data—5.608 million at September 2011192—and Telstra’s 
1.21 million wholesale basic access lines (WLR SIOs) as at July 2011,193 it is clear 
that alternative supply of wholesale voice lines represents a tiny proportion of the 
overall wholesale voice-only market. Therefore, the competitive constraint offered by 
MBE and RBT are likely to be very limited.  

The ACCC notes that there is a market for on-selling of Telstra’s resale services to 
retail service providers (RSPs) as ‘re-suppliers of resale PSTN services’.194 Telstra 
submitted that this is evidence of competitively priced resale services. The ACCC 
notes that the presence of resale service resellers does not necessarily indicate 
competitive pricing, for example AAPT has noted that it will pass higher WLR 
charges onto wholesale customers.195 The ACCC does not consider that wholesalers 
using the WLR as a direct input for their wholesale service could provide an effective 
competitive constraint on Telstra’s supply of WLR. 

Number of wholesale suppliers in the exempt ESAs 

Telstra is the dominant provider of resale services in the exempt ESAs, with 
ubiquitous coverage and, as mentioned above, a vast majority market share.  

As noted above, apart from on-sellers of Telstra resale services, Optus and AAPT are 
the only substantial alternative wholesale suppliers using their own infrastructure. The 
coverage of their service is largely concentrated in [c-i-c] [c-i-c].  
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The ACCC notes that at March 2011, [c-i-c] [c-i-c].196  

The ACCC notes that at March 2011, [c-i-c] [c-i-c]197 

Wholesale voice-only price and non-price terms and conditions 

According to submissions, Telstra is charging significantly more in exempt ESAs—
typically, [c-i-c] [c-i-c]—than the cost-based, regulated WLR price of $22.84 
contained in the ACCC’s FADs. While Telstra has stated that its WLR prices are 
generally unchanged from its previous ‘headline’ commercial rates,198 access seekers 
have submitted that rebates have been reduced or withdrawn since the exemptions 
took effect.  

[c-i-c] [c-i-c]199  

Telstra has submitted that it does not place conditions on the supply of voice–only 
resale services, for example, in relation to minimum contract length, minimum 
number of voice lines per address and minimum purchase requirements.200   

AAPT and Optus have submitted examples of prices for their wholesale voice 
services. [c-i-c] [c-i-c]  

The ACCC notes that the monthly charge for Optus’ voice-only RBT product is [c-i-
c] [c-i-c] at March 2011.201 However, Optus has stated that it will only provide voice-
only RBT subject to certain conditions [c-i-c] [c-i-c].202 These conditions are likely to 
significantly increase the effective price of Optus’ alternative voice-only service. 

The ACCC notes that Optus and AAPT generally specify certain terms and conditions 
for their alternative wholesale voice-only services (see Appendix I for more details), 
including: 

� [c-i-c]  

� [c-i-c]. 

These conditions of supply are costs to access seekers seeking an alternative service 
to WLR and may deter these access seekers from purchasing alternative services 
offered by AAPT and Optus.  

The ACCC notes there are differences in quality, functionality and service level 
agreements (SLAs) between WLR and ULLS services which constrain the ability of 
access seekers to offer equivalent wholesale voice-only services. These will be 
discussed further in section 2.2.4. 

Optus has noted that the inferior fault restoration service for the ULLS is ‘not 
acceptable’ to business customers and business customers have a strong preference 
for the much faster restoration times offered by Telstra for WLR services.203  

                                                 
196  ACCC, CAN RKR. 
197  ACCC, CAN RKR. 
198  Telstra submission, Pub. p. 32/Conf. p. 41. 
199  AAPT, Fixed line services geographic exemptions – request for market information, 21 September 

2011. 
200  Telstra submission, Pub. p. 41/Conf. p. 52. 
201  Optus, Optus responses to ACCC request for market information. 
202  Optus, Submission in response to the ACCC’s issues paper, October 2011, p. 14. 
203  Optus, Submission in response to the ACCC’s issues paper, October 2011, Appendix E. 
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Macquarie Telecom also submitted that its customers (many of whom are retail 
businesses) typically require the service quality of a PSTN line combined with the 
low speed capability WLR.204  

These supply issues with ULLS would likely limit the ability of access seekers to 
offer WLR-equivalent wholesale voice-only services using the ULLS. 

 Potential for competition to develop 

The ACCC has given consideration of the potential for competition for the supply of 
wholesale voice-only services to develop. 

Incentives to invest in the supply of voice-only services 

The ACCC notes that there appear to be limited incentives to invest in alternative 
methods to supply voice-only services.  

Submissions for access seekers generally noted the following reasons for not 
investing in voice-only services: 

� margins are too low.205 

� alternatives voice services are not viable substitutes.206 

� it is not economically viable to supply voice-only services on a retail or wholesale 
basis.207 

Optus has submitted that it is not commercially viable for ULLS-based access seekers 
to supply voice-only services in competition at a wholesale level with Telstra. [c-i-c] 
[c-i-c].208 

A key factor in determining the potential for competition to develop in the supply of 
voice-only services is the business case for potential alternative providers to supply 
such services. 

The ACCC notes that many access seekers have installed DSLAMs that cannot 
provide a traditional POTS voice service (as distinct from a VoIP service209) and 
substantial additional investments would be required to provide a traditional voice 
service. As noted in Appendix F, of the total number of DSLAMs owned by access 
seeker respondents to the market information request, only [c-i-c] [c-i-c] per cent of 
these DSLAMs were able to provide POTS emulation services as at March 2011. 
Furthermore, the vast majority of these, [c-i-c] [c-i-c].210 

Access seekers have submitted that DSLAM investments to supply voice-only 
services are not ‘commercially viable’ and that the capital costs of DSLAM 

                                                 
204  Macquarie Telecom, Letter to the ACCC, 16 November 2011, p. 3. 
205  CCC submission, pp. 2–3; Primus submission. 
206  Primus submission; CCC submission, pp. 2–3. 
207  AAPT submission, p. 25; Frontier Economics submission, p. 14; Macquarie Telecom, Letter to the 

ACCC, 16 November 2011. 
208  Optus submission, Pub. p. 13/Conf, p. 13 
209  A POTS (Plain Old Telephone Service) voice service is provided using a traditional analogue 

telephone and power is provided through the telephone line. A VoIP (Voice over Internet Protocol) 
service delivers the voice service over the internet, requires power to be provided by the customer, 
and may require additional equipment at the customer’s premises or at the exchange (eg. certain 
switching equipment). ‘Special services’, such as EFTPOS, alarms, metering, and traffic lights, 
cannot currently be provided using VoIP. 

210  Appendix F. 
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investments can only be recouped within a reasonable payback period when they are 
used to provide broadband or bundled broadband/voice services, which produce 
higher revenues than voice-only services.211  

As discussed in appendix J, Macquarie Telecom submitted detailed modelling 
showing that there is no business case for the required investments.212 Telstra also 
submitted modelling by its consultant (the Sundakov Report) showing that, even on 
more optimistic cost and demand assumptions, there is no business case for access 
seeker investments in DSLAMs to self-supply voice-only services or to offer 
wholesale services at current WLR prices in the exempt areas. 

Both these models produce estimates of the threshold price that would be required to 
induce investment and supply of voice-only services that are above the current WLR 
price in exempt areas.  

On certain assumptions, the Sundakov Report estimated that the WLR price threshold 
would be between [c-i-c] [c-i-c] for an existing supplier of voice and data services to 
[c-i-c] [c-i-c] for a wholesale-only new entrant.213 Macquarie Telecom stated that the 
required investments would become commercially viable only if [c-i-c] [c-i-c].214 

The ACCC has had regard to the results produced by both models. Given the 
assumptions and parameters used in the models, the ACCC considers that Sundakov’s 
model may provide a lower bound estimate of the threshold WLR price that would 
make investment in DSLAM infrastructure for the provision of voice services viable, 
while Macquarie Telecom’s model may provide an upper bound estimate.215 

The ACCC considers that the financial modelling suggests that the business case for 
investment in the supply of equivalent voice-only services does not create strong 
incentives for new wholesalers to enter the market. 

Costs to retailers of sourcing alternative supply 

Furthermore, retailers would face additional costs and scale issues in seeking supply 
from wholesale service providers in addition to Telstra—for example, a retailer will 
face substantial set-up costs to invest in additional Business-to-Business (B2B) 
systems in order to purchase services from a wholesaler (or indeed multiple 
wholesalers in the exemption footprint) other than Telstra. 

Optus has submitted that [c-i-c] [c-i-c]216 

Such costs may restrict a potential wholesaler’s ability to attract retail customers to 
switch to their wholesale products from Telstra resale services. 

                                                 
211  For example, AAPT submission, p. 25; Primus submission; CCC submission, pp. 2–3. 
212  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
213  Telstra submission, Pub. p. 33/Conf. p. 44. 
214  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
215  The ACCC has also identified what appear to be errors and/or inconsistencies in Sundakov’s 

model. For example, the maintenance costs for each type of provider outlined in Sundakov’s 
explanatory document do not seem to be consistent with the maintenance costs in the model. The 
explanatory document and model also appear to be inconsistent with regard to site lease costs. 
However, the effect of these inconsistencies on the model’s overall conclusions may not be 
material. 

216  Optus, Pub. p. 17/Conf. p. 18. 
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Impact of vertical integrating on incentives to provide wholesale voice-only services 

The willingness of service providers to supply wholesale services to other access 
seekers depends on access seekers having incentives to make use of spare capacity or 
obtain economies of scale.  

However, in the case of vertically integrated service providers, the benefits from 
making use of spare capacity or obtaining economies of scale will be weighed against 
the potential costs from providing wholesale services to other access seekers that 
compete with them at the retail level.  

The ACCC considers that vertically integrated service providers will likely have 
incentives to favour their own retail businesses, particularly when the profitability of 
retail supply exceeds that of wholesale supply. This implies that vertically integrated 
service providers may choose not to supply resale services, even when they have 
spare capacity. Alternatively, they may impose terms and conditions on supplying 
resale services to ensure that any expected loss of retail profits as a result of supplying 
a retail competitor will be at least offset by the profits earned from supplying resale 
services.  

Vertically integrated service providers may have incentives to discriminate where 
providing equivalent access to infrastructure services might risk profit contribution, 
that is: 

� when a materially higher return is available on retail supply than from providing 
resale services, and 

� effective competition in retail markets would result in the erosion of excess 
profits. 

Vertically integrated service providers may have the incentive and ability to engage in 
both price and non-price discrimination in favour of their own retail business units. 
Vertically integrated providers may judge that ceasing, or declining, to supply 
competitively-priced resale services to a resale-based competitor (or potential 
competitor) would allow them to obtain at least some of the retail customers currently 
(or potentially) served by that competitor. 

Aside from Telstra, Optus and AAPT are also vertically integrated service providers 
that offer wholesale voice services.  

In response to the ACCC’s issues paper, Optus submitted that the arguments 
regarding the incentives of vertically integrated providers are ‘more likely to be the 
perspective of an incumbent, rather than a challenger wholesaler’ and that 
‘challengers…, which have lower market share and lower margins, are more likely to 
want to voluntarily take on wholesale customers.’217 Optus has submitted that it is a 
committed provider of services to its wholesale customers and currently offers both 
retail and resale ULL services via using its DSLAMs.218 Optus submitted that [c-i-c] 
[c-i-c]219  

                                                 
217  Optus submission, Pub. p. 11/Conf. p. 11. 
218  Optus submission, Pub. p. 11/Conf. p. 11. 
219  Optus submission, Pub. p. 11/Conf. p. 11. 
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Supply of resale services by wholesale-only access seekers 

The ACCC notes that there is a potential alternative to resale service supply by 
vertically integrated access seekers. An access seeker with substantial infrastructure 
investments could decide to become a wholesale-only supplier in competition to the 
incumbent access provider, Telstra. A wholesale-only resale service supplier would 
not have the same incentives as vertically integrated access seekers/providers to 
discriminate as they would not be competing with the resellers in retail markets.  

Submissions from access seekers, however, indicate that a wholesale-only business 
strategy on the copper network is not viable.  

Impact of NBN roll-out on incentives to commence wholesale supply of voice services 

Access seekers have generally noted that the NBN roll-out:220 

� creates uncertainties for wholesale providers, retail service providers and 
investments.  

� increases the risk of investing in voice services. 

The ACCC considers that the NBN roll-out impacts on service providers’ incentives 
to supply resale services in a range of ways, two of which are as follows.  

First, in the transition to the NBN, vertically integrated service providers may have 
greater incentives to build and strengthen their reputations and customer bases. This 
would ensure that they are in a stronger position to take advantage of economies of 
scale and new opportunities to provide services to retail customers. These incentives 
may, in turn, reduce their incentives to offer resale services to resellers that are 
currently competing to build their own reputations and retail customer bases on the 
existing copper network.  

Access seekers have submitted that Telstra is charging higher WLR prices in the 
exempt ESAs. The ACCC notes that this may reflect Telstra’s reduced incentive to 
supply WLR at the cost-based FAD price, in order to constrain the ability of WLR 
resellers to compete at the retail level and allow Telstra to build a larger retail 
customer base on the CAN in preparation for the NBN. 

The ACCC also notes that fixed line telecommunications customers are unlikely to 
switch suppliers on a frequent basis. Establishing a market presence and customer 
base before the NBN deployment is therefore a key imperative for prospective retail 
service providers.221 Access seekers may be disadvantaged in areas where they have a 
limited presence because it is likely that customers will migrate to the NBN with their 
existing retail service providers.  

Second, the roll-out of the NBN increases the risk of investments through asset 
stranding.  

NBN Co released an information guide titled ‘Migrating to the National Broadband 
Network’ in August 2011 detailing procedures and timeframes for the roll-out.222 
NBN Co stated that it will publish a 3 Year Rollout Plan at least annually outlining 
the Region Ready for Service Date (RRFSD). A disconnection date for the 

                                                 
220  Macquarie Telecom submission, p. 12; Frontier Economics submission, p. 14; CCC submission, 

pp. 2–3. 
221  Optus submission, Pub. p. 29/Conf. p. 29 
222  NBN Co: www.nbnco.com.au/assets/documents/migrating-to-the-nbn.pdf. 
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disconnection of services and premises from the legacy copper network follows 18 
months after the RRFSD. In October 2011, NBN Co indicated that it would ‘issue a 
three-year indicative view’ of the roll-out in early 2012.223  

Figure 2.3: Timeline of NBN rollout224 

 
Source: NBN Co 

Access seekers investing to supply wholesale voice services or self-supply voice 
services face the following risks during the NBN roll-out:  

� stranded assets in the form of DSLAMs/MSANs. 

� uncertain and truncated payback periods. 

� partial recovery of investment costs of DSLAMs/MSANs.  

These uncertainties increase the risk of investments and create a barrier for investment 
and entry into the voice-only market. The ACCC further notes that a number of access 
seekers submitted that competition in the wholesale voice market will not develop 
given the NBN rollout.225  

The ACCC notes that access seekers have submitted that DSLAM investment is 
affected by the NBN. Optus has submitted that, [c-i-c] [c-i-c] 226 The ACCC further 
notes that most respondent access seekers to the information request did not invest in 
POTS emulation DSLAMs from March 2010 to March 2011.227 This indicates that the 
majority of access seekers are unlikely to commence wholesale supply of voice 
services given the NBN roll-out. 

Conclusion on competition in wholesale voice-only services 

The ACCC notes that Telstra has significant market power in the wholesale voice-
only market. It is the only wholesale provider of ubiquitous voice-only services. 

                                                 
223  NBN Co, NBN Co releases 12-month national rollout plan, media release, NBN Co, 18 October 

2011, available at: http://www.nbnco.com.au/news-and-events/news/nbn-co-releases-12-month-
national-rollout-plan.html. 

224  NBN Co, Migrating to the National Broadband Network, August 2011, p. 13. 
225  Macquarie Telecom submission,  pp. 12–13; Primus submission, p. 2. 
226  Optus submission, Pub. p. 6/Conf. p. 6. 
227 See Appendix F. 
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Telstra appears able to charge prices higher than the costs of supply (in exempt ESAs) 
and access seekers are unable to access equivalent services to its WLR, LCS and 
PSTN OA services. Further, alternative wholesale voice-only services depend on 
Telstra’s ULLS as inputs and are offered under restrictive terms and conditions for 
their services.  

In addition, the ACCC notes that the exemptions have resulted in an increase in the 
prices of resale services in exempt areas. 

The ACCC notes that the ladder of investment theory suggests that access seekers will 
climb the infrastructure ladder and eventually engage in facilities-based competition. 
In the exempt ESAs, there does not appear to have been significant investment into 
infrastructure capable of providing services equivalent to the resale services. Based on 
responses to the information request, few access seekers have invested in POTS 
emulation infrastructure over March 2010 to March 2011.  

In addition, the ACCC notes that the potential for wholesale competition is muted due 
to: 

� uncertainties and risk from the NBN roll-out 

� the apparent lack of a viable business case for investments required to supply 
wholesale voice-only services, and  

� the potentially weak incentives for vertically integrated suppliers to enter the 
wholesale market. 

The ACCC considers that the wholesale voice-only market does not display 
characteristics of a particularly competitive market. Furthermore, on the basis of 
current information, the ACCC considers that there is little prospect of a wholesale 
market developing in voice-only resale services in the exempt areas. 

2.2.3 Competition in relevant retail markets 

In section 2.1.4 of this decision, the ACCC acknowledged that trends in retail markets 
indicate growing demand-side substitution for fixed line voice services. However, it 
was also acknowledged that demand-side substitution between fixed line voice, 
bundled fixed line voice with internet, VoIP and mobile services is still developing. 

The discussion below examines each of the abovementioned markets, based on 
information contained in appendix H of this decision. 

Take up and usage 

Voice only 

During the period of 2006–07 to 2009–10, fixed line voice SIOs have slightly 
decreased from 10.9 million to 10.6 million.228 While a decrease of approximately 
300,000 SIOs can be seen as nominally significant, it equates to a decrease of just 
under 3 per cent over a four year period. 

It should also be noted that fixed line voice-only SIOs have decreased from 6.8 
million to 6.1 million through the same period.229 This equates to a decrease of just 
over 10 per cent. This decrease of approximately 700,000 voice-only SIOs suggests 

                                                 
228  ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 16. 
229  ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 19. 
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that approximately 400,000 SIOs, or less than 4 per cent of 10.9 million fixed line 
voice SIOs in 2006–07, might be attributable to substitution from voice-only to 
bundled voice and internet services. 

Figure 2.4, as shown below, depicts call minutes using fixed line voice services as 
decreasing. The ACCC has previously expressed the view that this decrease is 
partially attributable to the convenience of mobility and narrowing of the price 
difference between fixed and mobile voice services.230 However, a further explanation 
for this is that dial-up internet subscriptions, a service that utilises fixed line voice 
calls, have decreased from approximately 2.8 million in June 2006 to 0.8 million in 
June 2010.231 

Figure 2.4: RAF reporting companies: fixed and mobile call minutes 2005–06 to 
2009–10232 
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Bundled fixed line voice with internet 

Information specifically referring to bundled fixed line voice with internet services is 
not readily available. However, some relevant inferences can be made from more 
generic information. 

As highlighted earlier, during the period of 2006–07 to 2009–10 there may have been 
substitution from voice-only to bundled voice and internet services of approximately 
400,000 SIOs (less than 4 per cent of fixed-line voice services in operation in 2006–
07). 

From December 2007 to June 2010, the number of DSL subscribers increased by 
approximately 425,000.233  

                                                 
230  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 17. 
231  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 19. 
232  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 17. 
233  ABS, 8153.0 - Internet Activity, Australia, June 2011. 
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VoIP 

As at June 2010, 16 per cent of all persons over the age of 14 years have said that they 
use VoIP at home.234 Despite this, 86 per cent of domestic VoIP calls are made using 
a PC or laptop.235 The majority of VoIP users appear to be using a form other than 
carrier-grade VoIP. 

In addition, only 40 per cent of VoIP users said that they made local calls using VoIP, 
with this number dropping to 20 per cent for calls to mobiles.236 This indicates that 
VoIP users are those with usage preferences that may at present not be representative 
of those that traditionally use fixed-line voice services.  

Mobiles 

Coverage by mobile networks is expanding. As at June 2010, 3G networks provided 
coverage for 99.09 per cent of the population.237 

Mobile voice services are also expanding in both take up and usage. During the period 
of 2006–07 to 2009–10, the number of mobile SIOs increased from 21.3 million to 
26.0 million.238 As highlighted earlier, the number of mobile call minutes is trending 
upwards. 

It should be noted that there is no information readily available that provides guidance 
on the extent to which substitution is presently taking place between fixed line voice 
only and mobile services. 

Concentration 

Voice-only 

There is no readily available information on the market shares of providers of fixed 
line voice-only services. For this reason fixed line voice services have been used as a 
proxy. As only some ISPs offer a de-bundled fixed line voice-only service, this may 
tend to understate the voice-only market share of providers such as Telstra and Optus.  

The market for fixed line voice-only services is highly concentrated. Despite a slight 
decrease in 2009–10, Telstra’s market share only dropped to 70 per cent. Optus has 
maintained its place as the second largest provider with a market share of 
approximately 12 per cent. Other providers account for approximately 17 per cent of 
the market.239 

It should also be noted that during 2009–10, the number of providers in the market for 
fixed line voice services decreased by 85 to 306.240 

                                                 
234  ACMA, Communications report 2009–10 series: Report 2 – Take-up and use of voice services by 

Australian consumers, ACMA, November 2010, p. 14. 
235  Australian Communications and Media Authority, Communications report 2009–10 series: Report 

2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 15. 

236  ibid. 
237  ibid., p. 32. 
238  ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 16. 
239  ibid., p. 20. 
240  ibid. 
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Bundled fixed line voice with internet 

Data specifically referring to market concentration of bundled fixed line voice and 
broadband internet is not readily available. As a result, broadband market share has 
been used as a representation. The sale of products such as naked DSL (a product 
which utilises ULLS to provide DSL broadband without any fixed line voice service) 
and broadband-only HFC may alter the accuracy of this proxy. 

In 2009–10, Telstra’s market share of  the DSL and DSL+HFC markets was 
approximately 40 per cent. While iiNet has become the second largest provider of 
DSL broadband, Optus (when its HFC network is included) is the second largest 
provider of fixed line broadband.241 

Despite being the largest provider of broadband internet, Telstra’s market share is 
approximately 30 per cent lower than in the fixed line voice market. This means that 
market concentration is less in the market for broadband internet services than for 
fixed line voice services. 

VoIP 

Significant information on VoIP market shares is not readily available. 

According to the Australian Bureau of Statistics, 61 per cent of ISPs offered VoIP 
services in June 2011.242 It is unclear whether VoIP in this instance refers to carrier-
grade VoIP or application-layer (‘best efforts’) VoIP services. It should also be noted 
that Telstra does not currently offer a high-volume VoIP service to residential 
customers. 

Mobiles 

In 2009 Vodafone and Hutchinson merged to reduce the number of Mobile Network 
Operators (MNO) from four to three. In 2009–10 the market shares of Telstra, Optus 
and VHA were approximately 40 per cent, 30 per cent and 25 per cent respectively.243 
It should be noted that the effects of the VHA merger and 2011 VHA network service 
disruptions are likely to have altered the MNOs’ market shares. No consolidated 
information on this is readily available at this time.  

The remainder of the market was occupied by Mobile Virtual Network Operators 
(MVNOs) who resell wholesale mobile services that are provided by the MNOs. It 
should be noted that the MVNOs’ collective market share approximately doubled 
between 2008–09 and 2009–10.244 Information of whether this trend has continued is 
not readily available at this time. 

Price trends 

Voice only 

Average real prices for PSTN fixed line voice services decreased by 5.8 per cent in 
2009–10. Since 1997–98, the PSTN fixed line index, as reported by the ACCC, has 
decreased by 38.0 per cent. 

                                                 
241  ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 32, 34. 
242  ABS, 8153.0-Internet Activity, June 2011. 
243  ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 25. 
244  ibid. 
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Consumers have benefited from decreasing real prices for all PSTN service types, 
with the exception of basic access.245 This has resulted in an increase in basic access 
as a proportion of consumer expenditure on all PSTN service types. In 1997–98, basic 
access accounted for 19 per cent of relevant expenditure. By 2009–10, this number 
had risen to 50 per cent.246 

Bundled fixed line voice with internet 

While there is no specific information available on the pricing trends of bundled fixed 
line voice with internet services, their prices should be linked to each of the 
unbundled services. This is because before making a decision to purchase, rational 
consumers will consider the price of the bundled service (including any discounts) 
relative to the cumulative price of purchasing each service independently. 

As identified earlier, prices for PSTN services have been trending downwards. 
Similarly DSL and HFC broadband prices have also been decreasing. 

Table 2.5: Year-on-year percentage changes in price indexes for internet 
services247 

  2007–08 2008–09 2009–10 

DSL –5.2 –0.4 –2.0 

Cable  –5.9 0.5 –1.1 

As a result, the prices of bundled fixed line voice with internet services have likely 
decreased in price. 

VoIP 

VoIP price trend data is not readily available. Prices can vary depending on a number 
of factors. Such factors include whether supply of the VoIP service is on a prepaid or 
contractual basis, a part of a bundle and whether it is carrier-grade or application-layer 
(‘best efforts’) VoIP. 

Mobiles 

Since 1997–98, average prices for mobile phone services decreased by 48.3 per cent. 
In 2009–10, overall prices increased by 1.8 per cent. This slight increase appears to be 
an anomaly and is due to a 10.5 per cent increase in the price of GSM services, which 
itself is a significant turnaround from the 10.8 per cent decrease in 2008–09. In 2009–
10, the price of 3G mobile services decreased by 3.6 per cent.248 
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Other factors 

There are several additional factors that the ACCC considers relevant to its 
examination of competition in relevant retail markets. 

The ACCC understands that for some business customers to switch from a legacy 
PSTN based service to a ULLS based alternative (e.g. POTS emulation), both the 
customer and provider may need to undertake significant investment in their systems. 
Such customers are likely to be those that utilise EFTPOS, fax and alarms249 as well 
as other ‘complex services’, including VPN, ISDN, analogue NT 1 and payphones.250 

In its submissions, Optus indicated that [c-i-c] [c-i-c] 

The need for investment by businesses may create demand-side stickiness within 
these segments. This can be described as a barrier to entry to those providers not 
utilising Telstra’s WLR/LCS/PSTN OA in the provision fixed line voice services. As 
a result, the ACCC believes that competition in some segments of the retail market for 
fixed line voice services is inhibited. 

The ACCC also acknowledges that specific product characteristics of VoIP make it 
unlikely to be seen by many vulnerable and elderly consumers as a substitute for fixed 
line voice services.  

As identified by the ACMA in its advice to consumers, VoIP services will not operate 
when power to the consumer’s building is not present. Further, the ACMA advises 
that a VoIP service is unable to provide emergency services with the location from 
which the call is being made.251 Both of these characteristics are not present in 
Telstra’s PSTN-based services. 

Finally, the ACCC is aware that depending on whether POTS emulation or carrier-
grade VoIP is being utilised, a customer’s decision to switch from a fixed line voice 
service or between VoIP and broadband providers may be influenced by other factors. 
These include: 

� committing to a contract of up to 24 months in length  

� purchasing new modem and/or phone equipment  

� paying a set up fee, and 

� having incomplete information about the range and quality of competitors’ 
services. 

Conclusion on competition in the retail market 

Earlier discussion of VoIP and mobile services indicate that there is both growing 
take up and usage of non-fixed line voice services.  In addition, trends suggest that 
since 1997–98 mobile services have decreased in price by a greater amount than 
PSTN fixed line voice services. This is potentially due to the lower concentration and 
therefore a greater level of competition in the mobile services market when compared 
to that of the fixed line voice services market. 

                                                 
249  Frontier Economics submission, p. 11. 
250  Optus submission, Pub. p. 15/Conf. p. 15. 
251  ACMA, Key issues to consider before getting VoIP, available at: 

http://www.acma.gov.au/WEB/STANDARD/pc=PC_310761.  
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The abovementioned trends suggest that both mobile and VoIP services are acting as 
substitutes for retail fixed voice services which may offer some constraint on fixed 
line voice services. Despite this, fixed line voice SIOs have decreased by less than 3 
per cent over four years. Over the same period, fixed line voice-only SIOs have 
decreased by approximately 10 per cent. The ACCC acknowledges this decline, but 
notes that the number of fixed line voice SIOs is still significant and that the majority 
of total call minutes are still being made using these services. 

Earlier discussion has also highlighted some additional factors that appear to be 
limiting the substitution for fixed line voice services. The ACCC believes that while 
customer inertia is not insurmountable, it does make it more difficult for new and 
existing competitors to gain economies of scale in any market (e.g. fixed line voice, 
bundled voice and internet and VoIP services).  

Further, the ACCC understands that there are some segments of the market for fixed 
line voice services (e.g. businesses that utilise EFTPOS/fax/‘complex services’ and 
elderly and vulnerable domestic customers) that are likely to be more resistant to 
substitution of VoIP and mobile services.  

The above discussion leads the ACCC to the view that with time retail products may 
develop in a way that may address present resistances to substitution. Should the 
uptake, usage and pricing trends for VoIP and mobile services continue, further 
constraint on fixed line voice services may also be evidenced in the future. 

However, the ACCC is of the view that fixed line voice services are still critical to 
servicing domestic and business customers. Different segments of the market for fixed 
line voice services are constrained by VoIP and mobile services to varying degrees. 
The ACCC believes that for some segments of the market, these alternatives are 
unlikely to offer a strong constraint on Telstra’s market power.  

2.2.4 Competition in wholesale services used to sup ply relevant 
retail services 

The ACCC has considered a broad market definition in reviewing the exemptions. In 
section 2.1, the ACCC noted that competition in retail services may act as an indirect 
constraint on the supply of the resale services. A range of wholesale services act as 
inputs into the relevant retail services. The supply side of these relevant retail services 
(broadband and voice) therefore needs to be considered. The ACCC has conducted 
this consideration in terms of the evidence on competition in broader wholesale 
services and the potential for competition to develop. 

Submissions 

Telstra 

Telstra submitted that competitive conditions in the exempt ESAs have ‘exceeded 
expectations’, with strong growth in DSLAM-based investment and more intense 
retail competition. Telstra stated that stronger retail competition has led to lower 
prices, better value and greater choice for end-users.252  

                                                 
252  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues Paper, Pub. p. 5/Conf. p. 5. 
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Telstra stated that since September 2007, access seekers have continued to invest in 
DSLAMs, expand DSLAM capacity, and invest in core network capabilities.253 
Telstra submitted that [c-i-c] [c-i-c]. 254 255 

Telstra submitted that infrastructure-based competition has also expanded beyond the 
380 Attachment A ESAs in the Tribunal’s exemption orders and that subsequent 
inquiries by the ACCC should consider whether additional ESAs meet the Tribunal’s 
exemption conditions to become exempt ESAs.256 

Telstra stated that the number of companies acquiring the ULLS has increased from 
11 to 16 since September 2007, while the average number of ULLS-based access 
seekers in each exempt ESA has doubled to 4.4 over the same period.257 Additionally, 
the number of ULLS lines has tripled since September 2007, reaching [c-i-c] [c-i-c] 
lines in June 2011, while WLR SIOs and PSTN OA and LCS traffic have [c-i-c] 
[c-i-c].258 Nevertheless, [c-i-c] [c-i-c], which Telstra submitted to be evidence of the 
price competitiveness of its resale services.259  

Telstra stated that increased competition in the exempt ESAs had impacted on its 
retail market share, noting that [c-i-c] [c-i-c].260 Telstra submitted that retail PSTN 
voice services were facing greater competition from services such as carrier-grade 
VoIP and mobile services, noting that [c-i-c] [c-i-c].261 The ACCC’s PSTN services 
price index has declined significantly since 1997–98, while Telstra’s analysis—
submitted to the ACCC in July 2011—showed that the price of fixed line voice 
services has declined since 2007.262 

Telstra submitted that the market segment for fixed line voice services is ‘particularly 
competitive’: a large range of competitive alternatives are offered, including services 
offered by ULLS acquirers and services offered over other networks (including 
hybrid-fibre coaxial (HFC) and mobile).263 The market segment for enterprise and 
government customers is also ‘strongly competitive’ and the exemptions have not 
adversely affected access seekers’ ability to compete for customers in this sector.264 

Telstra submitted that [c-i-c] [c-i-c]265  

Optus 

Optus submitted that, to the extent that the alternative resale services are not 
acceptable substitutes, Telstra will have market power in respect of the exempt 
services in the ‘future with exemptions’ scenario.266 

                                                 
253  Telstra submission, Pub. p. 5/Conf. p. 5. 
254  Telstra submission, Pub. p. 18/Conf. p. 18. 
255  Telstra submission, Pub. p. 18/Conf. p. 20. 
256  Telstra submission, Pub. p. 5/Conf. p. 5. 
257  Telstra submission, Pub. p. 5/Conf. p. 5. 
258  Telstra submission, Pub. p. 30/Conf. pp. 38–39. 
259  Telstra submission, Pub. p. 7/Conf. p. 8. 
260  Telstra submission, Pub. p. 6/Conf. p. 6. 
261  Telstra submission, Pub. p. 6/Conf. p. 6. 
262  Telstra submission, Pub. p. 22/Conf. pp. 24–25. 
263  Telstra submission, Pub. p. 6/Conf. p. 6. 
264  Telstra submission, Pub. p. 6/Conf. p. 7. 
265  Telstra, Telstra’s response to access seekers’ submissions to the ACCC’s inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services – 
Issues Paper Confidential Version, 6 December 2011, p. 16. 
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Optus submitted that, for contestable end-users who can be served via ULLS, 
competition from access seekers with DSLAM infrastructure was already vigorous 
before the exemptions were proposed. For these contestable customers the exemptions 
will have no ill effects, but no benefits either. End users who cannot be served 
effectively via the ULLS (because of large pair gain systems or those who require 
‘business grade’ SLAs) will experience less intense competition and higher retail 
prices due to the exemptions.267  

Optus submitted that [c-i-c] [c-i-c] 268 269 

Optus submitted that customers that cannot be effectively serviced via the ULLS must 
continue to be served by Telstra or by an access seeker taking resale services from 
Telstra. Telstra’s ability to exercise market power with respect to these customers will 
not be restrained by the existence of retail service providers or wholesale service 
providers that have made DSLAM investments.270 

Primus 

Primus submitted that the exemptions provide Telstra with the ability to compromise 
competition. It stated that competition to provide resale services has not emerged 
across the relevant geographic areas.271 Primus submitted that Telstra’s price 
discrimination in relation to exempt services has dampened competition by increasing 
the resellers’ costs and this has had the effect of harming the LTIE.272  

AAPT 

AAPT stated that Telstra is utilising its market power to raise the WLR price in 
Exemption areas above the price in declared areas, despite there being no cost-based 
justification for such differentiation.273 AAPT stated that the price of WLR in exempt 
areas has been raised to [c-i-c] [c-i-c] compared to the efficient price of $22.84 
determined by the ACCC.274 

Macquarie Telecom 

Macquarie Telecom submitted that there is effectively no wholesale competition in 
supplying voice-only services and only limited wholesale competition in supplying 
broadband and bundled services.275 The primary reason why access seekers invest in 
infrastructure like DSLAMs and MSANs is so that they can provide broadband and 
bundled voice and broadband retail services, not to supply wholesale voice-only 
services.276 

                                                                                                                                            
266  Optus submission, Pub. p. 12/Conf. pp. 12–13. 
267  Optus submission, Pub. p. 3/Conf. p. 3. 
268  Optus submission, Pub. p. 36/Conf. p. 42. 
269  Optus submission, Pub. p. 36/Conf. p. 42. 
270  Optus, submission, Pub. p. 30/Conf. p. 30. 
271  Primus, Submission by Primus in response to the ACCC’s issues paper, October 2011, pp. 3–4. 
272  Primus submission, p. 5. 
273  AAPT, Submission by AAPT in response to ACCC’s issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 6. 

274  AAPT submission, p. 6. 
275  Macquarie Telecom, Inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services, 14 October 2011, p. 1. 
276  Macquarie Telecom submission, p. 8. 
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Macquarie Telecom considered that the development of wholesale competition has 
been constrained by a number of factors, including concerns about Telstra’s capacity 
to use its market power to ‘circumvent competition via predatory retail conduct’ and 
its ability to interfere with the provision of ULLS services.277 

In addition, Macquarie Telecom submitted that a retail service provider has little 
incentive to supply its competitors with wholesale products as it would prefer to make 
its own retail sale than facilitate a competitor’s sale.278 Further, Macquarie Telecom 
stated that potential wholesale suppliers may choose not to supply wholesale services 
because such activities are viewed as ‘distraction[s] to their core business of selling to 
retail customers’.279 

Macquarie Telecom submitted that [c-i-c] [c-i-c]280 

Macquarie Telecom submitted further that [c-i-c] [c-i-c]281 

Herbert Geer 

Herbert Geer submitted that, in the absence of a competitive wholesale market, 
Telstra could prevent new entry to retail market by raising the price of WLR, thereby 
making it impossible for new entrants using the WLR to compete with Telstra and 
ULLS-based access seekers.282 

Herbert Geer submitted that Telstra will be unconstrained in the wholesale markets 
for voice and bundled voice/broadband services in the ‘future with’ the exemptions.283 

Herbert Geer submitted that the availability of regulated access to both ULLS and 
WLR services promotes greater competition, and provides greater consumer choice, 
than access to only the ULLS.284 

Herbert Geer provided a supplementary submission from Simon Hackett of Internode 
which described an example of how lower service standards for the ULLS, compared 
to the WLR, could inhibit competition in supplying retail services to certain segments 
of the market by ULLS-based access seekers.285  

CCC 

The CCC submitted that Telstra remains the dominant supplier of resale services in all 
markets relevant to the inquiry.286 It submitted that competition for fixed line services 
(or resale services) is not effective in any geographic area.287 

Frontier Economics 

Frontier Economics submitted that it did not agree with Professor Cave’s views on the 
effectiveness of indirect competition from retail markets on the wholesale market for 

                                                 
277  Macquarie Telecom submission, p. 8.  
278  Macquarie Telecom submission, p. 6. 
279  Macquarie Telecom submission, p. 12. 
280  Macquarie Telecom submission, p. 17. 
281  Macquarie Telecom submission, p. 5. 
282  Herbert Geer, Submissions on exemption variation inquiry, 14 October 2011, pp. 4–5. 
283  Herbert Geer submission, p. 5. 
284  Herbert Geer submission, p. 3. 
285  Herbert Geer supplementary submission. 
286  CCC submission, p. 1. 
287  CCC submission, p. 1. 
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resale services.288 Frontier Economics submitted that the benefits to Telstra from 
raising wholesale WLR/LCS prices seem to outweigh the wholesale revenue lost as a 
result of resale customers switching to self-supply or supply of resale services by 
ULLS-based access seekers.289 

Frontier Economics submitted that the ineffectiveness of indirect constraints is 
demonstrated by Telstra’s ability to charge a higher price for business WLR than 
residential WLR although the ACCC has set a single price for WLR in non-exempt 
areas.290 

Evidence on competition in broader wholesale services 

Take-up and usage 

The ACCC notes that ULLS usage has been growing while WLR usage has been 
declining (as noted in Appendix F). Further, the growth in ULLS appears to have 
come at the expense of WLR. From Table 2.6, ULLS SIOs increased from one per 
cent of total fixed line services in 2005–06 to 9 per cent in 2009–10.291 WLR SIOs 
declined from 21 per cent to 13 per cent over the same period. Note that, over this 
period, Telstra’s retail market share of SIOs has stayed fairly constant—between 77 
and 80 per cent of SIOs. 

Table 2.6: Telstra retail and wholesale PSTN and ULLS provided over the 
Telstra copper CAN and total number of fixed voice SIOs—2005–06 
to 2009–10 

Retail/wholesale percentage  2005–06 2006–07 2007–08 2008–09 2009–10 

Telstra total retail SIOs 77% 78% 79% 80% 78% 

Telstra domestic wholesale SIOs 21% 20% 15% 13% 13% 

ULLS SIOs 1% 2% 5% 7% 9% 

Total number of lines on Telstra’s 
CAN (million) 

10.06 10.00 9.90 9.72 9.49 

Total number of fixed line 
telephone SIOs (million)*  – 10.92 11.00 10.67 10.59 

Source: ACCC, Telecommunications competitive safeguards for 2009–10, May 2011, p. 21 and Telstra 
financial reports *Information from ACMA Communications Report 2009-2010. 

ULLS- and LSS-based access seekers 

While Telstra’s DSL network is by far the most comprehensive in Australia, covering 
over 2400 exchanges,292 ISPs have increasingly taken advantage of the regulated 

                                                 
288  Frontier Economics, Reply report on Telstra submissions supporting geographic exemptions from 

access regulation – a report prepared for Macquarie Telecom, AAPT and Optus, November 2011, 
p. 12. 

289  Frontier Economics submission, p. 13. 
290  Frontier Economics submission, p. 13. 
291  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 21. 
292  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 89. 
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access to unbundled services—both the LSS and the ULLS—to provide broadband 
internet.  

The ACCC notes approximately 22 ISPs have invested in their own DSLAM/MSAN 
equipment to provide broadband services as at June 2011.293 At 30 June 2011, [c-i-c] 
[c-i-c] ESAs were enabled to provide ADSL services (access seekers have deployed 
DSLAMs in 575 of these).294 Excluding Telstra, the most expansive DSLAM rollouts 
have been by [c-i-c] [c-i-c].  

Table 2.7 below outlines the ISPs that have installed DSLAM infrastructure in 
exchanges and indicates the number of sites in which each access seeker had entered 
into as at March 2008 compared with December 2010. 

Telstra CAN RKR results for the June 2011 quarter show that unbundled services 
(ULLS and LSS) represent:  

� 18 per cent of all SIOs  

� 17 per cent of all broadband services,295 and 

� 36.5 per cent of DSL lines.296  

The ACCC notes that there were 1,723,320 regulated unbundled services (LSS + 
ULLS) in operation by June 2011.297  

Optus is the main driver of the strong growth in ULLS SIOs. Optus increased its 
ULLS SIOs by [c-i-c] [c-i-c] SIOs between March 2008 and June 2011.298 Optus 
added [c-i-c] [c-i-c] DSLAM sites between March 2008 and June 2011.299 TPG and 
iiNet between them have been responsible for the take-up of [c-i-c] [c-i-c] of LSS 
lines between March 2008 and June 2011.300  

ULLS and LSS take-up is concentrated in metropolitan areas (Band 2 ESAs). In June 
2011, only approximately 115,052 SIOs have been taken up outside of these areas 
compared to 1,608,268 SIOs in Band 2 ESAs.301 

                                                 
293  ACCC, CAN RKR, June 2011. 
294  ACCC, Snapshot of Telstra’s Customer Access Network as at 30 June 2011. 
295  Based on the sum of ULLS and LSS SIOs divided by the total number of broadband connections at 

June 2011 in the ABS 8153.0 Internet activity survey. 
296  ACCC, Snapshot of Telstra’s Customer Access Network as at 30 June 2011. 
297  ACCC, Snapshot of Telstra’s Customer Access Network as at 30 June 2011; Total DSL lines is the 

sum of Total Voice and DSL, Total DSL only, ULLS SIOs, LSS SIOs. 
298  CAN RKR data. 
299  CAN RKR data. 
300  CAN RKR data. 
301  ACCC, Snapshot of Telstra’s Customer Access Network as at 30 June 2011. 
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Table 2.7: DSLAM and ULLS sites at March 2008 and December 2010 

  Mar-08 Dec-10 

  

DSLAM sites 
(number of 

exchanges where 
access seeker is 

present) 

ULLS exchanges 
(Number of 

exchanges where 
the access seeker 

offers ULLS) 

DSLAM sites 
(number of 

exchanges where 
access seeker is 

present) 

ULLS exchanges 
(Number of exchanges 
where the access seeker 

offers ULLS) 

[c-i-c]     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

     

    [c-i-c] 

Source: CAN RKR 
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The ACCC notes that, in the CBD areas, access seekers have significant fibre 
investments, as well as investments in DSLAMs, which they use to supply their 
customers. The ACCC notes that in addition to Optus and Telstra, there are a 
substantial number of smaller fibre network owners (based on information from the 
infrastructure RKR). These networks are mainly located in the CBD areas of capital 
cities and provide point-to-point business services and/or transmission and backhaul 
services between capital cities and major regional centres.  

Accordingly, access seekers are less reliant on purchasing Telstra’s resale services in 
the CBD areas. The ACCC considers that the market share of ULLS/LSS-based 
competitors on Telstra CAN understates the level of competition in Band 1 ESAs as it 
does not take into account the services offered on alternative fibre networks. Since 
fibre networks are more limited in Band 2 ESAs, comparisons of ULLS/LSS-based 
competitors’ market shares in Bands 1 and 2 will not provide a comprehensive picture 
of the state of competition.  

The ACCC notes that Telstra remains the dominant supplier of inputs for DSL 
services.302 The percentage of DSL inputs (wholesale and retail) which Telstra 
provides has fallen between March 2008 and June 2011; Telstra’s share of the DSL 
market decreased from 79 per cent to 64 per cent (figure 2.5).  

Figure 2.5: Market share for DSL inputs for March 2008 and June 2011 
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The ACCC notes that while DSLAM-based access seekers have increased the number 
of SIOs served via DSLAM infrastructure, these access seekers generally continue to 
also use a large number of the resale services. Access seekers with their own 

                                                 
302  The DSL market here is based on the CAN RKR and is the sum of Telstra DSL SIOs, ULLS SIOs 

and LSS SIOs.  
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DSLAMs still acquired the majority of WLR services in March 2011 in exempt areas 
(appendix F).  

As a specific example, Optus acquires WLR for [c-i-c] [c-i-c] per cent of its CAN 
wholesale access services (WLR+ULLS SIOs) in the Exempt ESAs.303 This implies 
that even an access seeker with the alternative supply options available to Optus 
(ULLS, DSLAMs with POTS emulation voice capability, a HFC network, fibre 
network assets) still may require the WLR to service a considerable portion of its 
customer base. 

Wholesale DSL services 

The ACCC notes that there appear to be greater ULLS-based wholesale offerings for 
broadband and bundled voice/broadband than for fixed voice-only services based on 
limited information from the industry. For example, Optus sells data and bundled 
voice and data services to wholesale customers.304 Only [c-i-c] [c-i-c]  per cent of 
Optus’ RBT customer accounts are supplied with voice-only services while Optus has 
[c-i-c] [c-i-c] RBT accounts that involve DSL at March 2011.305  

That said, Telstra reported approximately 2.4 million retail fixed broadband SIOs and 
869,000 wholesale fixed broadband SIOs as at 30 June 2011.306 This indicates that 
Telstra maintains a dominant position in the provision of wholesale DSL services. 

Level of concentration 

The ACCC notes that access seekers have two choices when supplying retail services: 
invest to self-supply or purchase resale services. The self-supply option typically 
requires investments into DSLAMs or DSLAM-equivalents and the accompanying 
infrastructure. 

The ACCC also notes that Telstra still controls the infrastructure by which the 
majority of voice services are provided, with 91 per cent of all fixed voice lines 
supplied over the CAN. The ACCC further notes that Telstra controls access to ULLS 
(which is a potential supply-side substitute to the relevant retail services). Alternative 
wholesale voice and broadband services are dependent upon Telstra for access to the 
regulated ULLS. 

In section 2.2.2, the ACCC noted that Telstra is the main supplier of resale voice 
services. The ACCC understands that Telstra is the only operator of DSL networks in 
approximately 80 per cent of ESAs, serving around 30 per cent of total fixed lines. In 
section 2.2.2, the ACCC noted that AAPT and Optus are the only alternative ULLS-
based suppliers of wholesale voice and broadband services. However, the number of 
customers supplied using their RBT and MBE services is small compared to Telstra’s 
resale services. 

The ACCC understands that, from section 2.1.4, Telstra places restrictive terms and 
conditions on its wholesale DSL service. This condition would prevent an access 
seeker from offering a Naked DSL service using Telstra’s wholesale DSL and limit 

                                                 
303  Optus, Optus response to ACCC request for market information. 
304  Optus, Submission in response to the ACCC’s issues paper, October 2011, p. 13; Optus, Optus 

response to ACCC request for market information  
305  See Appendix F. 
306  Telstra, Annual Report, June 2011. 
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the access seeker’s ability to provide VoIP as an alternative to a traditional voice 
service. 

As noted in section 2.2.2, Optus has submitted that [c-i-c] [c-i-c] 307 

The ACCC notes that access seekers are also investing to self-supply services. From 
Appendix F, the number of ESAs with ULLS/LSS-based access seekers has increased 
since 2007–08 and increasing number of ESAs contain multiple ULLS/LSS access 
seekers. These trends are also reflected in the exempt ESAs. Access seekers’ DSLAM 
coverage has also expanded. From September 2007 to June 2011, the number of ESAs 
with at least one ULLS or LSS SIO increased by 81 ESAs. The largest increase was in 
Band 2 ESAs where DSLAM coverage increased by 58 ESAs.  

Investing in DSLAMs allows access seekers to self-supply a greater number of inputs 
themselves—as well as potentially wholesale inputs to others. This could allow access 
seekers to bypass the WLR and wholesale DSL to some extent using the ULLS, and 
instead, provide competition that could indirectly restrain Telstra’s wholesale pricing 
for resale services.   

Facilities-based competition 

The ACCC is currently unaware of any wholesale voice products being offered over 
alternative fixed networks (such as hybrid-fibre coaxial (HFC) and fibre networks). 

The ACCC notes that Telstra submitted that the market segment for fixed line voice 
services is ‘particularly competitive’: a large range of competitive alternatives are 
offered, including services offered by ULLS acquirers and services offered over other 
networks (including HFC).308  

The ACCC discusses facilities-based competition in more detail in section 2.1.4.  

Number of access seekers in exempt ESAs 

The ACCC notes that the number of access seekers has increased from September 
2007 to June 2011. The number of access seekers with their own DSLAM equipment 
increased from 20 at September 2007 to 22 at June 2011.309 The number of access 
seekers increased in all geographical areas except for Band 4 ESAs as noted in 
Appendix F. 

ULLS price and non-price terms and conditions 

Access seekers have submitted that there are differences in the functionality and the 
terms on which the ULLS is supplied which limit access seekers ability to compete 
for certain retail customers using ULLS vis-à-vis WLR. These include that: 

� Telstra offers superior SLAs for WLR compared to ULLS services, particularly in 
regard to service restoration and the associated costs.310  

� ULLS is not able to provide national coverage or ubiquitous coverage within the 
exempt ESAs.311  

                                                 
307  Optus, Attachment 4A, p. 5 
308  Telstra submission, Pub. p. 6/Conf. p. 6. 
309  ACCC, CAN RKR. 
310  Optus submission, Pub. p. 14/Conf. p. 14; AAPT submission, p. 8. 
311  Optus submission, Pub. p. 13/Conf. p. 13; AAPT submission, p. 8. 
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� ULLS may not be able provide complex services312 and/or ULLS-based services 
may not be compatible with legacy technology employed by corporate and 
government end-users.313 

� ULLS also leaves the wholesale acquirer with additional costs and installation 
time compared to a WLR service because the ULLS access seeker needs to 
undertake wiring and connectivity activities previously undertaken by a Telstra 
technician.314 

Service Level Agreements 

Several access seekers submitted that Telstra offers inferior Service Level 
Agreements (SLAs) for the ULLS compared to the SLAs offered for the WLR 
service.315 Optus submitted that end-users being serviced using ULLS must wait up to 
four times as long as a WLR-based customer for fault restoration (even when the 
access seeker has purchased an improved service option from Telstra).316  

Optus has submitted that the restoration time is much longer for ULLS, and ULLS 
customers will receive no rebates if Telstra fails to restore the service within the 
specified timeframe.317   

Optus stated that, for its WLR services, for which Telstra offers [c-i-c] [c-i-c]318 

Macquarie Telecom has submitted that fault rectification for WLR service occurs 
within the following time frames: 

Table 2.8: Fault rectification time frames for WLR 

Geographic Area Rectification Time Frame 

Urban [c-i-c]  

Rural [c-i-c] 

Remote [c-i-c] 

Source: Macquarie Telecom 

[c-i-c] [c-i-c] In contrast, Macquarie submitted that, regarding ULLS, it has the option 
to purchase [c-i-c] [c-i-c] which provide the following fault rectification standards:319 

                                                 
312  Optus submission, Pub. p. 13/Conf. p. 13. 
313  Optus submission, Pub. p. 14/Conf. p. 14. 
314  Herbert Geer, Witness statement from Simon Hackett, 15 November 2011. 
315   Optus submission, Pub. p. 17/Conf. p. 17; Macquarie Telecom, Letter to the ACCC, 16 November 

2011. 
316   Optus, submission, Pub. p. 17/Conf. p. 17. 
317   Optus submission, Pub. p. 14/Conf. p. 14. 
318  Optus, Confidential submission, Appendix E, pp. 44–45. 
319  Macquarie Telecom, Letter to the ACCC, 16 November 2011, p. 4. 
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Table 2.9: Fault rectification time frames for ULLS 

Package Cost Time Geographic 
Area 

Rectification 
Time Frame 

[c-i-c] [c-i-c] 

[c-i-c] [c-i-c] 

[c-i-c]  [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] [c-i-c]  [c-i-c] 

Source: Macquarie Telecom 

Optus submitted that [c-i-c] [c-i-c]320 

Optus has stated that [c-i-c] [c-i-c]   

Optus submitted that [c-i-c] [c-i-c]321  

The ACCC notes that the differential between Service Level Agreements (SLAs) 
offered by Telstra for WLR and ULLS services appear to be significant, particularly 
for geographic areas outside urban areas. The ACCC also notes submissions that [c-i-
c] [c-i-c].322 Further, the ACCC notes Optus submissions that [c-i-c] [c-i-c]323 

The ACCC notes that, on the basis of the information submitted, the SLAs may affect 
the ability of access seekers to provide certain business grade services using ULLS. 
Therefore this may limit the ability of ULLS-based access seekers to compete against 
Telstra to supply certain corporate and government end-users that require superior 
SLAs. 

Complex services 

Optus has submitted that corporate and government customers require certain 
‘enhanced features’ that cannot be supplied using access seekers’ infrastructure 
without investments by the retail customer.  

Optus submitted that these enhanced features, or complex services, include such 
services as fax duet, huntgroups, voicemail on huntgroups and line hunt.324 

Optus submitted that [c-i-c] [c-i-c] 

[c-i-c] [c-i-c]325 

These ‘enhanced features’ can, however, be supplied using the WLR service without 
further investments by retail customers. Macquarie Telecom submitted that [c-i-c] [c-
i-c].326 

                                                 
320  Optus submission, Pub. p. 36/Conf. p. 43. 
321  Optus submission, Pub. p. 36/Conf. p. 42. 
322  Macquarie Telecom, Inquiry into varying the exemption provisions in the FADs for the WLR, LCS 

and PSTN OA services, 14 October 2011, p. 24 
323  Optus submission, Pub. p. 36/Conf. p. 42. 
324  Optus submission, Pub. p. 15/Conf. p. 15. 
325  Optus submission, Pub. p. 35/Conf. p. 40. 



 72 

The ACCC notes that, while a potentially surmountable issue, there may be 
significant costs involved in providing certain services using the ULLS. This may 
affect a ULLS-based access seeker’s ability to compete for end-users which require 
such services. 

Other issues relating to the supply of ULLS 

The ACCC notes that there are potentially other supply issues which relate to ULLS 
that may not affect WLR or other PSTN based services. 

Herbert Geer (on behalf of Internode) has submitted that ULLS also leaves the 
wholesale acquirer with additional costs and installation time compared to a WLR 
service because the ULLS access seeker needs to undertake wiring and connectivity 
activities previously undertaken by a Telstra technician.327 

Without commenting on this particular circumstance, the ACCC notes that potential 
difference between the way in which ULLS is supplied vis-à-vis WLR may impact a 
ULLS-based access seekers ability to compete effectively against non-ULLS based 
service providers. 

Potential for competition to develop 

In considering the potential for competition to develop, the ACCC has considered the 
following: 

� size of addressable market 

� cost of infrastructure investment 

� non-price barriers to provision of fixed line services 

� impact of NBN roll-out on incentives to roll out further DSLAMs 

Size of addressable market 

The number of SIOs in an ESA is likely to be a useful (and largely fixed) means for 
determining the size of the ‘addressable market’ and appears to be a key factor 
guiding the ‘entry decision’ of an access seeker in supplying wholesale and retail 
services.  

The number of SIOs in an ESA will influence the economies of scale that could (at 
least potentially) be realised by a competitor—and therefore provide an indication of 
the minimum efficient scale necessary to enter a particular ESA. Other things being 
equal, in areas with more SIOs, competitors could expect to recover these costs over a 
broader number of end-users in these areas—thus lowering their per-unit costs as well 
as the a priori risks of investment. 

The ACCC notes that there are various factors which are likely to limit the size of the 
addressable SIOs within an ESA. These relate to the issue of pair gain deployment 
(i.e. small pair gain systems, RIMs and CMUXs) by Telstra precluding ULLS-based 
competition. In addition, the ACCC notes that AAPT identified another factor that 
reduces the size of the addressable market: sub-exchanges. AAPT noted that sub-
exchanges can present a barrier to entry to ULLS-based competitors by:  

                                                                                                                                            
326  Macquarie Telecom, Submission to the inquiry into varying the exemption provisions in the final 

access determinations for the WLR, LCS and PSTN OA services, 14 October 2011, pp. 5 & 12. 
327  Herbert Geer, Witness statement from Simon Hackett, 15 November 2011. 
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� limiting the number of prospective customers that can be gained in an exchange 
service area.328  

� requiring greater costs and installation time for accessing end-users on sub-
exchanges as compared to main exchanges.329  

� some sub-exchanges may be too small to accommodate access seekers’ 
equipment.330 

The deployment of pair gain/RIMs by Telstra within a particular ESA will, in some 
cases, prevent an access seeker from supplying broadband to end-users on these lines. 
Large pair gain systems were put in place where copper connections from the 
exchange were expensive to provide, especially in new housing estates on the fringes 
of an ESA. 

Telstra has previously stated that this problem can be resolved by:331  

� ‘transpositioning’ the line affected by the pair gain system off the pair gain system 
and onto an unbroken copper pair path (unaffected by a pair gain system [should 
such a line be available]). 

� co-locating the DSLAM at the site of the large pair gain system.  

The ACCC has previously noted that it is not aware of Telstra currently providing 
these solutions at the request of access seekers that cannot deploy DSLAMs due to 
Telstra deploying a pair gain system.332 Accordingly, the ACCC considered that pair 
gain/RIMs deployment reduces the addressable SIOs within an ESA.  

The ACCC previously determined that approximately 7 per cent of SIOs within the 
ACCC’s Exemption Footprint (248 ESAs) were unavailable for ULLS use by access 
seekers due to pair gain deployment.333 Telstra Infrastructure RKR data indicates that 
approximately 11 per cent of all CAN lines are currently supplied using RIM or Large 
Pair Gain System (LPGS) technologies.334 

Optus has submitted that, in the case of line-blockers such as large pair gain systems, 
voice-only services are the only fixed line services that can be provided to the retail 
customer and Telstra’s resale services are the only means of supplying these services. 
Optus submitted that, despite being an established service provider with its own 
DSLAM infrastructure, Optus still uses a significant number of Telstra resale services 
which allow Optus to provide a number of business services and services to areas 
where ULLS is not available.335 

While limiting the addressable market in effected ESAs, it is also likely that the 
presence of such line-blockers will impact on the extent to which an access seeker can 
compete for end-user customers in these areas via a ULLS-based service. 

                                                 
328  AAPT submission, p. 3. 
329  AAPT submission, p. 13. 
330  AAPT submission, p. 14. 
331  Telstra, Telstra Witness Statement – Response to the ACCC 17 December 2007 request for further 

information, 14 March 2008.   
332  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 72. 
333  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 72. 
334  Telstra Infrastructure RKR. 
335  Optus submission, Pub. pp. 24–25/Conf.pp. 24–25. 
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Due to the increasing importance of bundling telephony services with broadband 
services, another technical factor that may reduce the addressable SIOs within an ESA 
relates to the pattern of density within an ESA. The distance an end-user is from the 
exchange building is one of the key factors determining the download/upload speeds 
an end-user can achieve over a DSL line. The speeds achievable are highly sensitive 
to end-user distance from the exchange. Beyond 5km from the exchange it becomes 
technically non-feasible to supply DSL services over Telstra’s copper access network 
at all.  

The ACCC has previously examined empirical information (supplied mostly on a 
confidential basis by Telstra) on the extent of pair gain deployment for the 387 ESAs 
nominated by Telstra for exemption.336 This information indicated that within these 
nominated Band 2 ESAs, only [c-i-c] [c-i-c] per cent of SIOs would be serviceable by 
DSL from the exchange.  

Cost of infrastructure investment 

The ACCC notes that investment in the self-supply of services represents a significant 
sunk cost to access seekers. It requires investment into DSLAMs and accompanying 
hardware, software, Telstra facility charges and core infrastructure.  

The ACCC has received submissions on the cost of infrastructure investment and they 
are provided in Appendix J. The ACCC discusses the costs of infrastructure 
investment in section 2.2.2 and notes that they may pose a barrier to entry for access 
seekers. 

Non-price barriers to provision of fixed line services 

The ACCC has considered the following non-price barriers to entry: 

I. exchange capping 

II.  availability of transmission services 

III.  delay and queuing in equipment installation 

IV.  availability of switching capability  

I. Exchange capping 

The ACCC considers that a scenario known as ‘exchange capping’ functions as a 
barrier to entry or expansion for ULLS-based competitors. At 1 July 2011, 
approximately 562 Telstra exchange buildings were Telstra Equipment Building 
Access (TEBA) enabled.337 These exchanges have an area within the exchange which 
has been set aside for access seekers to install their equipment. 

The ACCC understands that Telstra’s TEBA enabled exchange buildings may be 
subject to several physical limits which can impede access seekers from deploying 
services that utilise ULLS. In order to utilise the ULLS, an access seeker must be able 
to install their equipment (DSLAM or MSAN) into the exchange and access the ports 
(terminations) in the main distribution frame (MDF).  

                                                 
336  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, pp. 72–73. 
337  Telstra, Fact sheet – Telstra Equipment Building Access (TEBA) Established sites as at 1 July 

2011. available at: telstrawholesale.com.au/download/document/fixed-facilities-access-
established-sites-1.pdf .  
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Telstra classes exchanges as ‘rack-capped’ if it considers that there is no room 
available for access seekers to install their access equipment into the racks in the 
TEBAspace. Telstra classes exchanges as ‘MDF-capped’ if it considers that there is 
insufficient main distribution frame (MDF) space for access seekers to utilise.  

When an exchange is potentially capped, the ACCC understands that:338
 

room may be available after a full consultation with [Telstra] to determine the scope of works 
required to establish the TEBA area. Scope of works for “Potential” sites may include, but is 
not limited to, works such as converting non-equipment rooms into Equipment rooms, 
removing decommissioned equipment or upgrading major building facilities (e.g. AC 
switchboards, EPP, and central air conditioning plant.). 

The ACCC notes that there are zero exchanges that are MDF-capped and 22 
exchanges that are potentially racks-capped at the end of October 2011.339 

The ACCC notes that an access seeker without existing installed equipment within a 
‘capped’ exchange is unlikely to compete in that exchange utilising the ULLS. 

As noted in the 2008 decision, solutions may be available to alleviate capping issues; 
however, these may be difficult, costly and time-consuming to implement. 

In recognition of this issue, the Tribunal’s Metropolitan Orders specified that the 
exemptions would not have an effect in an ESA in the event that an exchange is 
Capped, Potentially Capped or Constructively Capped.340 These conditions continue 
to apply under the FADs. As the resale services will be available in capped exchanges 
either with the exemptions or without the exemptions, the effect of exchange capping 
on competition will not likely vary between the two cases.  

II.  Availability of transmission services 

The ACCC notes that a key consideration for an access seeker may be whether the 
particular ESA is within an area where an access seeker can access backhaul 
transmission infrastructure from a point of interconnection near the exchange building 
in the ESA at cost-reflective prices, either via its own infrastructure, or supplied by a 
third party.  

In relation to backhaul transmission services the ACCC has previously noted, in the 
2008 Final Decisions, that ESAs subject to the exemption orders will be subject to 
competitive supply of such services.341 

                                                 
338  Telstra, Fact sheet: Telstra equipment building access (TEBA) capped sites for November 2011, 

available at: http://telstrawholesale.com/products/facilities/teba/index.htm#tab-4. 
339  ACCC, Access to Telstra Exchange Facilities Record Keeping Rule 2011– Summary Report 

October 2011 reporting period. 
340  Capped Exchange—an Exchange Building which Telstra has determined is not available for access 

by an access seeker for any reason, including an Exchange Building listed by Telstra in the TEBA 
Capped List [the document published by Telstra that lists each Exchange Building that Telstra 
regards as a Capped Exchange or a Potentially Capped Exchange] as ‘MDF capped’ [Main 
Distribution Frame capped], ‘Racks capped’ or ‘Racks and MDF capped’. Potentially Capped—a 
Telstra Exchange Building which Telstra has determined may be unavailable for access by an 
access seeker for any reason including an Exchange Building listed in the TEBA Capped List as 
‘Potential’. Constructively Capped Exchange—an exchange in respect of which the ACCC has 
determined that Telstra requires, as a condition of access, that the access seeker undertake works at 
their own expense which are out-of-the-ordinary works. 

341  ACCC, Telstra’s LCS and WLR exemptions applications: final decision-– final decision and class 
exemption, August 2008, pp. 83–84. 



 76 

The ACCC notes that the Domestic Transmission Capacity Service (DTCS) is 
currently a declared service, with certain exceptions in routes and locations where it 
faces substantial infrastructure competition.342 In its June 2011 Discussion Paper for 
the DTCS, the ACCC noted transmission services that are not subject to regulation are 
provided in relatively mature markets served by a number of service providers.343 

III.  Delay and queuing in equipment installation 

The capping of exchanges is not the only possible barrier to access seekers seeking to 
migrate customers to the ULLS. Access seekers can also face substantial delays in 
installing their DSLAM or MSAN equipment into exchanges.  

The ACCC notes that there are 21 exchanges with queues at the end of October 
2011.344 

IV.  Availability of switching equipment 

A further potential barrier to entry for firms entering the fixed voice market via ULLS 
is accessing voice switching services.  

An access seeker seeking to enter the voice market through ULLS has two options for 
gaining voice switching services. The access seeker could use traditional switching in 
conjunction with a DSLAM or soft-switching in conjunction with an MSAN.  

Access seekers can purchase voice TDM (time-division multiplexing) switches 
themselves. The ACCC has previously noted that it can be difficult to buy such 
switches as they are rapidly becoming an outdated technology.345 An alternative 
option for an access seeker would be to acquire voice switching services from existing 
service providers. This option would require access seekers to negotiate the terms and 
conditions of purchasing the voice switching services from these providers on a 
commercial basis. However, while such an option may be technically available, the 
ACCC has previously recognised that carriers have not, to date, supplied such 
services via commercial arrangements and that, accordingly, the costs involved in 
obtaining such a service are unknown.346  

A soft-switching option involves the use of the IP network to carry voice traffic, with 
the addition of voice cards at the DSLAM or the use of Voice over DSL. A further 
investment in soft-switches and PSTN gateway infrastructure is also required to route 
calls and connect to Telstra’s and other carriers PSTN switches.347 Apart from the cost 
considerations for such infrastructure outlined in Appendix J and section 2.2.2, the 

                                                 
342  ACCC, Domestic transmission capacity service (DTCS) – an ACCC Discussion Paper for a public 

inquiry into a FAD for the DTCS, June 2011, p. 83.  
343  ACCC, Domestic transmission capacity service (DTCS) – an ACCC Discussion Paper for a public 

inquiry into a FAD for the DTCS, June 2011, p. 6.  
344  ACCC, Access to Telstra Exchange Facilities Record Keeping Rule 2011 – Summary Report 

October 2011 reporting period. 
345  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 84. 
346  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 84. 
347  ACCC, Telstra’s LCS and WLR exemption application – final decision and class exemption, 

August 2008, p. 84. 
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soft-switching option also appears to require economies of scale. As the ACCC notes, 
only [c-i-c] [c-i-c] have been identified as users by Telstra.348  

Accordingly, the ACCC notes that the soft-switching option entails significant sunk 
costs for access seekers and requires economies of scale. It may be a barrier to entry 
for ULLS access seekers. 

Impact of NBN roll-out on incentives to roll out further DSLAMs 

The ACCC considers that the NBN roll-out is likely to reduce access seekers’ 
incentives to invest in DSLAMs and DSLAM-equivalents.  

As noted in section 2.2.2, NBN Co released an information guide titled ‘Migrating to 
the National Broadband Network’ in August 2011 detailing procedures and 
timeframes for the roll-out.349 NBN Co stated that it will publish a 3 Year Rollout 
Plan at least annually outlining the Region Ready for Service Date (RRFSD). A 
disconnection date for the disconnection of services and premises from the legacy 
copper network follows 18 months after the RRFSD.350 In October 2011, NBN Co 
indicated that it would ‘issue a three-year indicative view’ of the roll-out in early 
2012.351 

Access seekers making DSLAM investments face the following risks during the NBN 
roll-out since they may face the prospect of NBN overbuild:  

� stranded assets in the form of DSLAMs/MSANs. 

� uncertain and truncated payback periods. 

� partial recovery of investment costs of DSLAMs/MSANs.  

These uncertainties are likely to increase the risk of investments and create a barrier 
for DSLAM investment. Access seekers have also generally submitted that the NBN 
roll-out is likely to reduce incentives for investing in DSLAMs. 

Optus has submitted that, [c-i-c] [c-i-c]  352 Appendix F shows that, based on CAN 
RKR data, DSLAM investment in new exchanges has slowed, with the number of 
ESAs with at least one ULLS or LSS SIO only increasing by 1.8 per cent over the 
year from March 2010 to March 2011.  

The ACCC notes that NBN Co released its 1 Year Rollout Plan on 18 October 2011 
which lists 28 new locations as part of the national roll-out (passing 485,000 
premises) where construction of the fibre optic network is expected to commence over 
the following 12 months.353 The plan includes areas of overlap with exempt ESAs. 
The ACCC considers that access seekers are unlikely to invest in any further DSLAM 

                                                 
348  Telstra, Fixed line services geographic exemption-request for market information, 2 September 

2011, pp. 9–10. 
349  NBN Co, Migrating to the National Broadband Network, August 2011, available at: 
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350  NBN Co, Migrating to the National Broadband Network, August 2011, p. 13. 
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352  Optus submission, Conf. p. 6/Pub. p. 6. 
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infrastructure in these areas since any such investments will be overbuilt within 12 
months, which would be unlikely to leave sufficient time for the cost of the 
investment to be recovered.  

Conclusion on competition in broader wholesale services 

The ACCC notes that Telstra remains the dominant supplier of wholesale services 
used to supply relevant retail services due to its ownership of the CAN.  

The ACCC considers that ULLS-based competitors are likely to offer some indirect 
constraints via the retail market on Telstra for supply of the resale services. However, 
the ULLS does not appear to provide a viable alternative to the resale services in 
some circumstances due to differences in quality, functionality and service levels.  

This is further complicated by the barriers to entry for supplying ULLS-based 
alternatives such as: exchange capping, delay and queuing in equipment installation 
and availability of switching equipment. These barriers reduce the viability of ULLS-
based services to act as substitutes for Telstra’s resale services by limiting their 
geographical coverage. 

In addition, the ACCC notes that the likelihood of further DSLAM investment is 
reduced by the uncertainties and risk from the NBN roll-out. ULLS-based competitors 
thus face a further constraint in self-supplying wholesale voice and broadband 
services. 

The ACCC therefore considers that there is a lack of competitive wholesale supply 
alternatives due to: 

� Telstra’s continued dominance in supplying voice and broadband services 

� Telstra’s control over the CAN and access to ULLS 

� limited alternative suppliers of wholesale broadband and voice services, and 

� ULLS-based competitors being constrained by the NBN roll-out and the limited 
substitutability and the barriers to entry associated with the ULLS.  

These supply-side constraints, which reduce the availability of good substitutes for 
Telstra’s resale services, and Telstra’s position as the dominant provider of retail 
services (discussed at 2.2.3), significantly limit the effectiveness of indirect retail 
constraints on Telstra’s market power in supplying the WLR, LCS and PSTN OA. 

The ACCC’s analysis of the promotion of competition, in the future ‘with’ or 
‘without’ the exemption provisions, is contained in chapter 5. 
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3 Efficient use of, and investment in, infrastructu re 
 

In determining whether varying the exemption provisions in the FADs will promote 
the LTIE, the ACCC must have regard to the extent to which the variation is likely to 
result in the achievement of the objective of encouraging the economically efficient 
use of, and the economically efficient investment in: 

� the infrastructure by which listed services are supplied; and 

� any other infrastructure by which listed services are, or are likely to become, 
capable of being supplied.354 

In determining the above, regard must be had to: 

� whether it is, or is likely to become, technically feasible for the services to be 
supplied or charged for, having regard to: 

o the technology that is in use, available or likely to become available 

o whether the costs that would be involved in supplying, and charging for, the 
services are reasonable or likely to become reasonable; and 

o the effects, or likely effects that, supplying and charging for the services, 
would have on the operation or performance of telecommunications 
networks. 

� the legitimate commercial interests of the supplier or suppliers of the services, 
including the ability of the supplier or suppliers to exploit economies of scale and 
scope; and 

� the incentives for, including the risks involved with making the355 investment in: 

o the infrastructure by which the services are supplied; and 

o the other infrastructure by which the services are or are likely to become 
capable of being supplied.356 

In the ACCC’s view, the phrase ‘economically efficient use of, and economically 
efficient investment in, infrastructure’ requires an understanding of the concept of 
economic efficiency. This concept consists of three components: 

� Productive efficiency – this is achieved where individual firms produce the goods 
and services that they offer at least cost. 

� Allocative efficiency – that is achieved where the prices of resources reflect their 
underlying costs so that resources are allocated to their highest valued uses (i.e. 
those that provided the greatest benefit relative to costs). 

� Dynamic efficiency – this reflects the need for industries to make timely changes 
to technology and products in response to changes in consumer tastes and in 
productive opportunities. 
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The Australian Competition Tribunal has noted that: 

The inclusion of the term “economically” in s. 152AH(I)(f) suggests that the concepts of 
allocative, productive and dynamic efficiency should be considered. Allocative efficiency will 
be best promoted where the price of a service reflects the underlying marginal cost of 
providing the service.357 

The key question is the extent to which varying the exemption provisions in the FADs 
are likely to encourage productive, allocative and dynamic efficiency. Whether such 
efficiencies will be improved is highly relevant to, but not determinative of, this issue. 
The key issue is whether granting the exemptions will create an environment whereby 
the participants have increased incentives to undertake efficient use of, and efficient 
investment in, infrastructure.358 

As the level of competition in downstream markets increases, whether it is through 
declaration of a service or through market forces, productive and dynamic efficiency 
should increase because competition should stimulate service providers to innovate 
and reduce the costs of providing services. This should also lead to allocative 
efficiency as access providers and access seekers seek to reduce the final prices paid 
by end-users, as a mechanism to compete in the downstream market. 

3.1 Investment environment in the industry 
The ACCC notes that, to date, the industry has been increasingly investing in 
DSLAM infrastructure to supply services. However, the National Broadband Network 
(NBN) roll-out presents a number of developments and uncertainties for the 
investment environment for the provision of carriage services. 

The ACCC notes that the NBN provides a wholesale, ‘Layer Two’ Ethernet bitstream 
access product allowing access seekers to offer nation-wide coverage to end users.359 
The ACCC notes that the NBN provides a service on a similar ‘layer’ as wholesale 
DSL and WLR. 

NBN Co released a 12 month Year Rollout Plan on 18 October 2011.360 At that time, 
NBN Co indicated that it would ‘issue a three-year indicative view’ of the roll-out in 
early 2012.361 The ACCC notes that the indicative nature of the three year roll-out 
schedule, and the potential for it to be revised annually, creates uncertainty for access 
seekers. This uncertainty increases the risks associated with copper-based 
investments, like DSLAMs, due to the potential for a truncated payback period, 
possible asset stranding, and consequent partial recovery of investment costs. 

The recent pattern of investment has reflected these investment uncertainties. The 
ACCC notes that access seekers appear to have slowed the geographic expansion of 
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361  NBN Co, NBN Co releases 12-month national rollout plan, media release, NBN Co, 18 October 
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their DSLAM footprints. The number of ESAs with at least one ULLS/LSS SIO 
increased by only 1.8 per cent from March 2010 to March 2011 (see appendix F). 
Optus submitted that it [c-i-c] [c-i-c]362 The ACCC further notes that Optus’ capital 
expenditure for its ‘Business and Wholesale Fixed’ and ‘Consumer & SMB Fixed’ 
divisions fell by more than 20 per cent between March 2010 and March 2011.363 iiNet 
has also noted an overall slowing of fixed line capital expenditure investment by 
industry.364  

The ACCC notes that Professor Martin Cave has outlined the implications of next 
generation access (NGA) networks for the existing ladder of investment in the 
presence of a current generation network such as Telstra’s copper customer access 
network (CAN). Professor Cave noted that access seekers cannot operate at the same 
network layer in an NGA network as they do on a copper network: the ‘eventual 
removal of unbundled local loop products at the exchange’ that results from an NGA 
network’s bypass of the local exchange means that access seekers must ‘move up the 
ladder….or down a snake to a bitstream product’.365 

Access seekers on the NBN will be offered access at the bitstream level, compared to 
the copper network where lower layer (e.g. ULLS and LSS) services are also 
available. As a consequence of the different layer of operations, the ACCC considers 
that the roll-out of the NBN renders DSLAM investments at local exchanges obsolete. 
In the ACCC’s view, this increases the risks associated with further investments to 
climb the copper-based ‘ladder of investment’ due to the risk of a truncated payback 
period for such investments.  

3.2 Efficient use of existing infrastructure 

3.2.1 Submissions 

Telstra submitted that competition in the retail and wholesale markets will mean that 
the prices of services will better reflect their direct costs and the efficient operation of 
carriage services will be promoted.366 

Macquarie Telecom submitted that it is inefficient to invest in assets that will become 
stranded before the end of their useful lives (even where the investment costs could be 
recovered) when sunk assets with the necessary capacity already exist.367 

AAPT submitted that the exemptions are deterring the efficient use of installed 
infrastructure because, due to the price increases in exempt ESAs, LSS-based services 
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cashflows for the fourth quarter and year ended 31 March 2011, 12 May 2011, p. 56. 
364  iiNet, iiNet in strong position for NBN rollout, 2 February 2011. p. 18. 
365  M Cave, ‘Snakes and ladders: Unbundling in a next generation network’, Telecommunications 

Policy, vol. 34, 2010, pp. 80–85. 
366  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper, October 2011,, Pub. p. 
36/Conf. p. 47. 

367  Macquarie Telecom, Submission by Macquarie Telecom in response to the ACCC’s issues paper, 
October 2011, p. 3. 
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(used in conjunction with WLR and/or other services) are now less competitively 
priced, meaning that existing DSLAMs at exchanges would not be fully utilised.368 

Frontier Economics also referred to inefficient/wasteful investment where sunk assets 
exist, stating that ‘encouraging new investment in assets that will become stranded is 
unlikely to be more efficient than encouraging greater use of Telstra’s existing assets. 
These assets can be used to supply wholesale voice services at very low marginal 
social cost.’369 

3.2.2 ACCC views 

The ACCC is required to assess whether varying the exemption provisions in the 
FADs would affect the efficient use of existing infrastructure. 

The ACCC notes that the technical feasibility of supplying the resale services as well 
as the legitimate commercial interests of Telstra as the supplier of LCS, WLR and 
PSTN OA are relevant.370 

The ACCC notes that it is clearly technically feasible to supply the resale services 
and/or equivalent wholesale voice services, as Telstra already supplies such services. 
As noted in chapter 2, there may be technical issues with providing equivalent 
wholesale voice services over certain types of alternative infrastructure, however 
these technical difficulties are not likely to be insurmountable. 

The ACCC considers that, in relation to the infrastructure currently used to provide 
LCS, WLR and PSTN OA, efficient use will be supported by cost-based pricing, 
including a market return on Telstra’s investment. In this regard, the ACCC’s access 
determinations ensure that price and non-price terms of access are appropriate and 
that Telstra is compensated for its ongoing economic costs of providing these 
services. In this sense, Telstra’s legitimate commercial interests in supplying LCS, 
WLR and PSTN OA are protected. 

If Telstra’s current pricing for WLR services in exempt areas reflect pricing above 
underlying costs, and should the exemptions remain in place, then a continuation of 
this above-cost pricing could artificially reduce demand for these services and result 
in the use of existing infrastructure at a level below the efficient level of use, as well 
as distorting access seeker input choices and scale. 

The ACCC has noted AAPT’s submission that if the exemption provisions remain in 
place, an above-cost WLR price would distort demand for bundled voice/broadband 
services. This could potentially lead to access seekers losing some of their bundled 
customers if they tried to increase their retail prices to pass on the above-cost WLR 
price. This could, in turn, lead to the under-utilisation of access seeker DSLAMs to 

                                                 
368  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 21. 

369  Frontier Economics, Reply report on Telstra submissions supporting geographic exemptions from 
access regulation. A report prepared for Macquarie Telecom, AAPT and Optus, November 2011, 
p. 19. 

370  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications: Final 
decision and class exemption, August 2008, p. 120. 
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supply data services (where access seekers are currently using a WLR/LSS 
combination to supply end-users).371  

If the exemptions are removed, the ACCC notes that where capacity exists to supply 
the LCS, WLR and PSTN OA using existing sunk assets, and access to such services 
is priced in a way which reflects the economic cost of supplying such services, the 
economically efficient use of the relevant infrastructure is likely to be promoted by 
regulated access to these services.  

The regulated provision of Telstra’s resale services in areas where alternative 
infrastructure exists is consistent with the efficiency criteria because of the limitations 
of the alternative infrastructure in supplying the broad range of downstream services 
(discussed in chapter 2). This is true especially where Telstra’s infrastructure is, and is 
likely to remain, the least-cost method of supply for providing many of these services 
for the foreseeable future and during the transition to the NBN. 

3.3 Efficient investment in infrastructure 

3.3.1 Costs of installing voice-capable infrastruct ure 

Submissions to the September 2011 issues paper 

The ACCC received a number of submissions on the costs of providing voice services 
using DSLAM/MSAN infrastructure. Submissions contained a wide range of 
estimated costs of installing and operating a DSLAM/MSAN. Estimates of DSLAM 
installation costs ranged from around $11,700 (excluding some types of costs) to over 
[c-i-c] [c-i-c]. Estimates of other DSLAM costs—such as power, site leasing, 
maintenance and expansion costs—in submissions also varied substantially. Brief 
summaries of submissions on the costs of supplying voice services over voice-capable 
infrastructure are provided below. More detailed summaries are provided in 
appendices C, D, E, F and J. 

Telstra 

Telstra referred to a report on DSLAM costs prepared for it by its consultant, Mr 
Craig Lordan, on 30 May 2011. Lordan estimated that the total cost associated with 
the supply and installation of a 300-port DSLAM is between $11,705 and $13,705, 
consisting of a per port cost of between $30 and $35, and an infrastructure installation 
cost of $2,705.372 In relation to expansion of a DSLAM’s capacity, Lordan, in a report 
prepared for Telstra in October 2011, estimated that it would cost an access seeker 
$900 to expand a DSLAM’s capacity by installing a 24-port voice card.373 Lordan 
estimated that the total annual ongoing cost per DSLAM port in an exchange is 

                                                 
371  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 10. 

372  Telstra, Public inquiry to make Final Access Determinations for the declared fixed line services – 
Part C of Telstra’s response to the Commission’s discussion paper: Schedule C.1 – Update of 
expert opinion on the cost of DSLAM infrastructure, June 2011, p. 3. 

373  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 
determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment H – DSLAM 
voice service delivery costs, October 2011, p. 16. 
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between $10.30 and $35.75,374 which equates to an annual operating cost for a 300-
port DSLAM of between $3,090 and $10,725.375 Telstra submitted that an access 
seeker already supplying DSL services would incur upfront costs of between $32 and 
$67 per service to add voice services.376 

Telstra also submitted that [c-i-c] [c-i-c]377 

Telstra stated that [c-i-c] [c-i-c]378  

Optus 

Optus submitted that the cost of installing a single DSLAM is around [c-i-c] [c-i-c].379 
This figure includes costs associated with: [c-i-c] [c-i-c].380 Optus submitted two 
appendices showing examples of costs it had incurred investing in DSLAMs: the first 
example showed materials costs from vendors of [c-i-c] [c-i-c] and the second 
example showed that Optus incurred [c-i-c] [c-i-c].  

Optus stated that expanding a DSLAM’s capacity by adding a single voice card would 
cost a total of [c-i-c] [c-i-c]. Installing each subsequent card during the same site visit 
would cost [c-i-c] [c-i-c].381 Optus submitted that three types of DSLAM ‘operating 
costs’ are incurred: [c-i-c] [c-i-c].382 

Macquarie Telecom 

Macquarie Telecom submitted that the total capital expenditure needed to supply 
voice services at a new exchange would be [c-i-c] [c-i-c], while total operating 
expenditure would be [c-i-c] [c-i-c] per exchange per annum.383  

AAPT 

AAPT submitted that DSLAM installation costs are unlikely to exceed [c-i-c] [c-i-c], 
although the cost will vary depending on the amount of cabling required at a 
particular DSLAM.384  

                                                 
374  Consisting of $2.40 for supplier support, $0.85 per technician, and [c-i-c] [c-i-c]. Telstra, Response 

to the ACCC’s inquiry into varying the exemption provisions in the final access determinations for 
the WLR, LCS and PSTN OA services – Issues paper, October 2011, confidential p. 50 (public p. 
40). 

375  Lordan (on p. 11) notes that his estimates of DSLAM operating costs exclude the costs of 
backhaul, which may vary considerably depending on an access seeker’s choices regarding 
location and delivery model.  

376  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 
determinations for the WLR, LCS and PSTN OA services – Issues paper, October 2011, 
confidential p. 51 (public p. 40). 

377  Telstra, Telstra’s response to access seekers’ submissions to the ACCC’s inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services – 
Issues Paper Confidential Version, 6 December 2011, p. 13. 

378  Telstra, Telstra’s response to access seekers’ submissions to the ACCC’s inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services – 
Issues Paper Confidential Version, 6 December 2011, p. 13. 

379  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 
35 (public p. 34). 

380  ibid. 
381  ibid., confidential p. 37 (public p. 34). 
382  ibid., confidential p. 36 (public p. 34). 
383  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
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ACCC view on costs of installing voice-capable infrastructure 

The ACCC considers that the costs of installing voice-capable infrastructure are likely 
to vary depending on a number of access seeker-specific factors. The ACCC notes 
that access seekers’ estimates of the costs of voice-capable are likely to differ because 
of differences in the size and location of their customer base. An access seeker’s 
customer base is likely to affect the amount of, and type of, its infrastructure 
investment. The ACCC considers that access seekers’ estimated payback periods for 
infrastructure will depend on the size and location of their customer base and the 
assumptions that have been made regarding expected customer churn.  

The ACCC considers that the costs of investment are substantial and, in some cases, 
may not be recovered prior to the NBN roll-out (see section 3.3.2). While some access 
seekers continue to invest in DSLAMs, these investments are primarily made in order 
to provide data services; in some cases, voice services are provided as a 
supplementary service to the data service. The ACCC considers that, even without the 
NBN roll-out, access seekers do not have a business case to invest in DSLAM/MSAN 
infrastructure in order to provide voice-only capability. 385  

The ACCC recognises that, as noted by Herbert Geer and Telstra (in its response to 
access seekers’ submissions),386 the NBN roll-out may not have extinguished the 
business case for all future DSLAM investments. However, the ACCC considers that, 
where efficient DSLAM investment opportunities remain, access seekers will 
continue to invest in the absence of exemptions.  

The ACCC notes that there may be a business case for access seekers to invest in 
DSLAMs—although the ACCC considers that there is not a business case for 
investment for the provision of voice-only services—because these investments may 
allow them to provide greater service quality and/or differentiation of their products. 
A business case for DSLAM investment may also exist because of the (cost-based) 
price differential between WLR and the ULLS. The provision of WLR requires the 
use of additional assets, such as switching equipment, relative to the ULLS; therefore, 
where access seekers own switching equipment there may potentially be an 
opportunity to invest in a DSLAM and profitably provide data and voice services 
using the ULLS rather than WLR. However, the ACCC considers that DSLAM 
investments that occur only because Telstra has charged a WLR price greater than the 
cost-based WLR price determined in the FADs—that is, where the actual WLR–
ULLS price differential is greater than the cost-based WLR–ULLS price 
differential—could be inefficient. 

3.3.2 Investment uncertainty and risk  

Uncertainty from the exemptions calculation process  

                                                                                                                                            
384  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 23. 

385  The ACCC has reached this view having had regard to the business models provided by Macquarie 
Telecom and Telstra’s consultant (Mr Alexander Sundakov). See appendix J for further details. 

386  Herbert Geer (on behalf of Adam Internet, iiNet and Internode), Submission by the Herbert Geer in 
response to the ACCC’s issues paper, October 2011, p. 3. Telstra, Telstra’s response to access 
seekers’ submission to the ACCC’s inquiry into varying the exemption provisions in the final 
access determinations for the WLR, LCS and PSTN OA services – Issues paper, 6 December 2011, 
confidential pp. 27–28. 
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The Tribunal’s exemption orders, which were incorporated into the FADs in July 
2011, specify that the ACCC should undertake exemption calculations on a six-
monthly basis and publish an updated list of exchanges that meet the exemption 
criteria after each round of exemption calculations. The ACCC considers that certain 
aspects of the Tribunal’s exemption orders lead to instability in the geographic 
coverage of the exemption orders which may increase uncertainty for access seekers 
and, therefore, may deter efficient investment. These aspects are discussed below. 

First, the addition of exempt ESAs every six months means access seekers face 
greater uncertainty over access to regulated WLR, LCS and PSTN OA. Following the 
first round of the ACCC’s exemption calculations, 129 ESAs became exempt on 30 
December 2010. A further 52 and 34 ESAs met the criteria to become exempt ESAs 
following the ACCC’s second and third rounds of exemption calculations. The ACCC 
considers that this uncertainty makes it more difficult for access seekers to plan for, 
and rank, their investment opportunities.  

Second, the exemption calculations were subject to a condition that when the 
exchange building in an exempt ESA becomes capped, the ESA is no longer exempt. 
If an exchange building in an exempt ESA becomes capped, access seekers will have 
faced a short period of deregulation—after the commencement of the exemption 
orders in that ESA—followed by re-regulation (after the exchange becomes capped). 
The ACCC considers that this uncertainty may reduce access seekers’ incentives to 
invest in infrastructure. Further, the ACCC notes that in some instances of exchange 
capping, such as when an exchange is ‘rack capped’, it may be possible to expand the 
TEBA space at that exchange.387 The expansion of TEBA space could be achieved by 
building or leasing a remote structure outside the exchange building; this could have 
the effect of making the exchange no longer capped and thus subject to the exemption 
orders again.  

In summary, the ACCC considers that the exemption calculations create uncertainty 
for access seekers, which may hinder efficient investment in infrastructure that would 
otherwise occur. Discouraging efficient investments would not be in the LTIE.  

Uncertainty around NBN roll-out schedule 

The ACCC notes that NBN Co intends to release a ‘three-year indicative view’ of the 
NBN roll-out in 2012.388 Uncertainty therefore remains around the timing and 
location of the NBN roll-out, which will not be fully resolved by the release of 
indicative plans. NBN Co’s construction plan only provides information on roll-out 
locations for the next 12 months.389 The ACCC considers that an ‘indicative view’ of 
the subsequent construction schedule may not be sufficiently certain to support access 
seeker investments in copper-based equipment. 

The ACCC has had regard to the financial modelling submitted by Telstra and 
Macquarie Telecom on the expected returns from investment in DSLAMs/MSANs to 

                                                 
387  ACCC, Telstra’s PSTN originating access exemption application – CBD and metropolitan areas – 

Final decision and class exemptions, October 2008, p. 99. 
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provide voice services. On the basis of the model results, the ACCC considers that a 
business case cannot be established for infrastructure investment to provide voice-
only services, given current WLR price levels (see appendix J). The NBN roll-out, 
which increases the risks associated with such investments, further reduces the 
likelihood that a business case can be made. 

The ACCC notes that greater uncertainty increases the risks of making these 
investments in infrastructure, which will have the effect of increasing access seekers’ 
required risk-adjusted rate of return and therefore discouraging investments. 

 Macquarie Telecom submitted that access seekers prefer to invest in projects that will 
enable them to compete on the NBN such as content, transmission, data centres and 
cloud computing.390 Since these investments can be used on the copper network as 
well as on the NBN, the risks associated with such investments are not increased by 
the impending NBN roll-out. The ACCC considers therefore that the risk-adjusted 
returns from such investments are likely to have improved relative to the risk-adjusted 
returns from copper-based investments Like DSLAMs that will become redundant 
when the copper network is de-commissioned. 

The ACCC considers that uncertainty arising from the NBN rollout, and the lack of a 
business case to invest in facilities for the provision of voice-only services, make it 
clear that investment in DSLAMs in the presence of exemptions is unlikely to occur at 
any different rate to that which would occur without the exemptions. Accordingly, the 
ACCC considers that retaining the exemption provisions would not promote efficient 
investment in infrastructure and would not be in the LTIE. 
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4 Other considerations 
 

This chapter discusses the exemptions calculation methodology, the conditions and 
limitations included in the exemptions provisions, and the impact of the exemption on 
any-to-any connectivity. It also discusses Telstra’s proposal for differential pricing in 
‘competitive’ areas (that is, the currently exempted ESAs) and the non-exempt areas, 
in the event that the ACCC decided to remove the exemptions. 

4.1 Exemptions calculation methodology 
The exemption provisions include a methodology which requires the ACCC to update 
the list of exempt ESAs every six months. The methodology determines which ESAs 
in the list of Exemption A ESAs meet the conditions and limitations for becoming 
exempt. 

These conditions and limitations were included in the final WLR and LCS individual 
exemption orders handed down by the Tribunal on 24 August 2009.391 On 
9 September 2009, the Tribunal handed down its final PSTN OA individual 
exemption orders.392 The PSTN OA order with respect to metropolitan ESAs had 
conditions and limitations that were substantively similar to those specified for the 
Tribunal’s WLR and LCS orders. 

The Telecommunication Legislation Amendment (Competition and Consumer 
Safeguards) Act 2010 (CACS Act) repealed the ordinary individual and ordinary class 
exemption provisions of the Competition and Consumer Act 2010 (CCA).393 The 
transitional provisions in the CACS Act state that once an access determination in 
relation to a declared service commences, a determination made under the ordinary 
exemption provisions in relation to that service ceases to have effect.394  

However, the ACCC is able to incorporate provisions in access determinations which 
provide that any or all of the standard access obligations (SAOs) are not applicable to 
a carrier or carriage service provider (CSP). These provisions may be either 
unconditional or subject to such conditions or limitations as are specified in the 
determination.395 An access determination may also restrict or limit the application to 
a carrier or carriage service provider of any or all of the SAOs.396 

The Exemption Determinations ceased to have effect from 1 January 2011 after the 
interim access determinations (IADs) took effect.  

In making the interim access determinations (IADs) for the fixed line services in 
March 2011, the ACCC incorporated the exemptions provisions, including the 
conditions and limitations determined by the Tribunal. In the final access 
determinations (FADs) made in July 2011, the ACCC maintained the exemption 
provisions as they stood in the IADs, including the conditions and limitations. 

                                                 
391   Australian Competition Tribunal, Application by Chime Communications Pty Ltd (No 3) [2009] 

ACompT 4. 
392   Australian Competition Tribunal, Application by AAPT Limited (No 2) [2009] ACompT 6. 
393  Repealed sections 152AT (individual exemptions) and 152AS (class exemptions) of the TPA. 
394  Items 202 (class exemptions) and 203 (individual exemptions) of the CACS Act. 
395  Paragraphs 152BC(3)(h) and (i) of the CCA. 
396   Paragraph 152BC(3)(i) of the CCA. 
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The exemption provisions applied to 380 Metropolitan ESAs listed in the orders (and 
known as Attachment A ESAs), in addition to 17 CBD ESAs for PSTN OA. Under 
the provisions, an ESA may become an ‘Exemption ESA’ once all of the following 
conditions are met: 

� the ESA has three or more unconditioned local loop (ULLS)-based competitors 
(excluding Telstra) 

� the ULLS-based competitors have an aggregate market share397 in the ESA equal 
to or greater than 30 per cent, and 

� the aggregate ULLS spare capacity for that ESA is equal to or greater than 40 per 
cent of the aggregate number of WLR SIOs in that ESA.398 

Once an ESA was determined to be an Exemption ESA, it was still subject to further 
conditions and limitations before the exemption took effect. In summary, the 
exemption provisions specified that the exemption would either not have effect in an 
ESA or not apply to specific access seekers in an ESA, if:  

(a) an access seeker is a Queued Access Seeker399 in that Exemption ESA as at 
30 September 2009 

(b) an exchange is a Capped, Potentially Capped or Constructively Capped 
Exchange400 

(c) Telstra ceases to supply the ULLS in that ESA, whether to itself or to another 
person 

(d) the supply by Telstra of the WLR, LCS or PSTN OA service to an access seeker 
is under an agreement that was in force between the access seeker and Telstra as 
at 30 September 2009, for so long as the agreement remains in force, or 

(e) in respect of an end-user, who immediately before 30 September 2009 was 
supplied with a Bundled Fixed Voice and Broadband Service by the access 

                                                 
397  Aggregate market share – in respect of each Attachment A ESA the ULLS-based competitors’ 

aggregated share of SIOs, expressed as a percentage, using the following formula: 
(ULLS + ULLS Spare Capacity + WLR SIOs) / (Total SIOs). 

398  The WLR SIOs only relate to the WLR SIOs of ULLS-based competitors 
399  Queued Access Seeker—in respect of an Attachment A ESA, an access seeker, including a First 

Queued Access Seeker, who before the Practical Commencement Date submitted a PSR 
[Preliminary Study Request: a request by an access seeker to Telstra for access to an Exchange 
Building] in respect of an Exchange Building within the ESA that: (a) is under consideration by 
Telstra; or (b) has not been rejected by Telstra; or (c) has not been withdrawn by the access seeker; 
and (d) has not passed a JCI [Joint Completion Inspection: an inspection of an Exchange Building 
by representatives of Telstra and an access seeker conducted following the completion of 
construction works in that Exchange Building by the access seeker] in relation to the PSR. 

400  Capped Exchange—an Exchange Building which Telstra has determined is not available for access 
by an access seeker for any reason, including an Exchange Building listed by Telstra in the TEBA 
Capped List [the document published by Telstra that lists each Exchange Building that Telstra 
regards as a Capped Exchange or a Potentially Capped Exchange] as ‘MDF capped’ [Main 
Distribution Frame capped], ‘Racks capped’ or ‘Racks and MDF capped’. Potentially Capped—a 
Telstra Exchange Building which Telstra has determined may be unavailable for access by an 
access seeker for any reason including an Exchange Building listed in the TEBA Capped List as 
‘Potential’. Constructively Capped Exchange—an exchange in respect of which the ACCC has 
determined that Telstra requires, as a condition of access, that the access seeker undertake works at 
their own expense which are out-of-the-ordinary works.  
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seeker using the LSS, WLR and LCS supplied by Telstra, until a Prescribed LSS 
to ULLS Migration Process is established for that access seeker. 

The exemption provisions required the ACCC to determine which of the 
380 Attachment A ESAs satisfied the conditions to become Exemption ESAs. The 
ACCC was required to collect the relevant data and perform the calculations—using 
the formula set out in the exemptions provisions—to determine which of the 
Attachment A ESAs satisfied the conditions to become Exemption ESAs. 

The ACCC was required to publish the list of Exemption ESAs on its website on a 
six-monthly basis. The dates the newly exempted ESAs come into effect and the 
number is newly exempt ESAs for each round of calculation is shown below. 

Table 4.1: Dates and the number of exemption ESAs for each round of 
calculation 

 First Round Second Round Third Round 

Date of data 30 March 2010 30 September 2010 31 March 2011 

ACCC publishes list 30 June 2010 30 December 2010 30 June 2011 

No. of exempted ESAs 129 181 215 

Number of newly 
exempt ESAs 

129 52 34 

Newly exempted ESAs 
come into effect 

30 December 2010 30 June 2011 30 December 2011 

Note: Details on the implementation of exemptions calculations are available at 
http://www.accc.gov.au/content/index.phtml?itemId=934407. 

After an ESA became an Exemption ESA, it would remain an Exemption ESA until 
the exemption provisions expired or until the relevant service declarations were 
revoked. This was the case even if the ESA failed to meet any or all of the three 
conditions at a later date.401 

On the basis of the calculations completed to date, the ACCC found that condition 2 
was the most common condition that was no longer met in subsequent rounds of 
calculations after an ESA had become an Exemption ESA. The decrease in market 
share was generally temporary and ESAs that failed to meet condition 2 after 
becoming exempt subsequently satisfied condition 2 in a later calculation round.  

The calculated aggregate market share of ULLS competitors can temporarily decrease 
if an access seeker migrates from WLR to ULLS. The number of WLR SIOs and 
ULLS spare capacity decreases while the number of ULLS SIOs increases. This 
results in a net decrease in the market share calculated. 

Further, there is a risk that once an ESA has become exempt, it may become capped at 
a later date. This increases the uncertainty faced by access seekers in making 
investment decisions. If an ESA were to become capped, the previous business case 

                                                 
401  In undertaking its calculations for the Exemptions ESAs the ACCC has found instances where an 

Exemption ESA would have later failed the Tribunal’s conditions. 
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for making a DSLAM investment may change as a result of the return on a DSLAM 
investments changing relative to purchasing WLR. 

The need to undertake the exemption calculations every six months places a 
regulatory burden on the ACCC. There may also be an increased regulatory burden on 
Telstra and access seekers in providing the ACCC with ULLS spare capacity 
information, the number of ULLS SIOs and the number of WLR SIOs in each ESA.  

If a ULLS-based competitor does not submit its ULLS spare capacity information to 
the ACCC in the form required by the determinations, the ACCC will ‘deem’ the 
spare capacity as provided for in the exemption provisions. The deeming calculation 
is not as accurate as the access seeker’s own spare capacity information and results in 
a source of uncertainty.  

4.2 Varying the exemptions conditions and limitatio ns 
In its reply submission, Telstra submitted that if the ACCC were to vary or remove 
the exemptions then the ACCC must consider whether or not additional conditions 
and limitations would be consistent with the statutory criteria.402 Telstra submitted 
that [c-i-c] [c-i-c] 403 404  

The ACCC notes that Telstra did not propose any substantive changes to the existing 
conditions and limitations. 

AAPT submitted that if the ACCC were to retain the exemptions, it should include 
extra conditions. However, it stated that, if the ACCC concludes that altering the 
conditions or limitations in the exemptions would be complicated, impractical or 
onerous then the current exemptions should be removed completely.405 The ACCC 
notes that a further variation inquiry would be required to vary the non-price terms 
and conditions for the ULLS. Another variation inquiry would increase the 
uncertainty surrounding the exemptions. 

The ACCC has considered whether it could vary the conditions and limitations in the 
exemptions provisions to address the supply-side constraints discussed in section 2.1. 
It has concluded that varying conditions and limitations would be difficult and 
complex. 

In this regard, the ACCC notes that in May 2009, the Australian Competition Tribunal 
decided to impose a ‘pair gain condition’ on the exemption orders. The proposed 
condition would mean that the exemption orders would not apply where a line was 
affected by a pair gain system. However, Telstra submitted that the required upgrades 
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405   AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 11. 
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to billing systems would be complex and costly.406 Telstra further submitted that a 
‘pair gain condition’ would likely lead to regulatory uncertainty and distortions.407 

In September 2009, the Australian Competition Tribunal reviewed and subsequently 
set aside its decision to impose a pair gain condition on the exemption orders on the 
basis that it would be too complex and costly for Telstra to implement the pair gain 
condition.408 

The ACCC considers that the effectiveness of any new conditions that address supply-
side constraints cannot easily be assessed. The ACCC also considers that changing the 
conditions and limitations would not be able to adequately overcome the uncertainty 
and DSLAM investment risks due to the NBN roll-out.  

Furthermore, there appears to be no business case for investment to allow voice-only 
ULLS self supply so varying the non-price terms and conditions would not 
necessarily lead to outcomes that would promote the LTIE and/or satisfy the other 
statutory criteria to which the ACCC must have regard. 

Hence, the ACCC is of the view that it is not possible to construct conditions and 
limitations that would allow the exemptions to satisfy the statutory criteria and the 
LTIE, in the presence of NBN roll-out uncertainty.  

4.3 Any-to-any connectivity 
The ACCC considers that the removal of the exemptions for WLR, LCS and PSTN 
OA would not detract from the objective of ‘any-to-any’ connectivity. 

As discussed in appendix K, a network operator that controls access to the end-users 
on its network is likely to have market power and may price discriminate. The 
network operator may charge a higher price for calls that originate or terminate on 
another network than for calls originating and terminating on its own network. 

If this price discrimination were to occur, the ACCC considers that this would be a 
market failure that would hinder any-to-any connectivity and discourage end-users 
from switching to a non-dominant service provider. 

The ACCC considers that the regulation of the PSTN OA service promotes any-to-
any connectivity.  

4.4 Differential pricing for ‘competitive’ services   
In its 9 December 2011 submission, Telstra submitted that if the ACCC were to 
remove the exemptions, the FAD prices should not apply to the WLR, LCS and PSTN 
OA services supplied in the previously exempt areas. Telstra stated that:  

While the WLR prices in exempt areas are greater than the WLR prices in non-exempt areas, 
there is no correlation between the prices that would be expected (and indeed observed) in 

                                                 
406  Telstra, Telstra’s Submissions in reply to Optus’ Submissions on Pair Gains, 7 September 2009, 

pp. 5-6. Resubmitted by Telstra on 17 October 2011 see appendix C 
407  Telstra, Telstra’s Submissions in reply to Optus’ Submissions on Pair Gains, 7 September 2009, 

p. 9. Resubmitted by Telstra on 17 October 2011 see appendix C 
408   Australian Competition Tribunal, Application by AAPT Limited (No 2) [2009] ACompT 9 (9 

September 2009). 
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competitive markets and the prices in non-exempt areas which are set equal to the average 
accounting costs calculated by the ACCC’s FLSM.409 

Telstra stated that competitive in the currently exempted areas is ‘strong’ and 
‘sufficient to satisfy the ACCC that equivalence is already being provided’.410  

Telstra proposed that the ACCC should issue an IAD for the WLR, LCS and PSTN 
OA services supplied in the currently exempt areas at the prices proposed in the SSU 
and then consult on making an FAD for those services.411  

In the ACCC’s view, prices in competitive markets will reflect costs. An ability to 
charge above-cost prices on a sustained basis indicates that a seller has market power 
and is exercising that power. Chapter 2 sets out the ACCC’s view on the state of the 
competition in the currently exempt areas. 

Further, the ACCC notes that once the exemptions are removed, the FAD price and 
non-price terms and conditions will apply to services supplied in the previously 
exempt areas unless the parties negotiate alternative terms and conditions. The ACCC 
also notes that it cannot vary an FAD without conducting a variation inquiry (unless 
the variation is of a minor nature).  

 

                                                 
409  Telstra, Exemptions for competitive WLR, LCS and PSTN OA services, Letter, 9 December 2011, 

pp. 2-3. 
410  ibid., p. 3. 
411  ibid., p. 4. 
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5 ACCC’s final decision and assessment 
 

The ACCC’s final decision is to remove the exemptions provisions in the Final 
Access Determinations (FADs) for the Wholesale Line Rental (WLR), Local Carriage 
Service (LCS) and Public Switched Telephone Network Originating Access (PSTN 
OA) service. 

The ACCC has decided to vary the relevant FADs in this way, having considered the 
mandatory legislative criteria in sub-section 152BCA(1) of the CCA. 

5.1 Assessment against legislative criteria 
This section sets out the ACCC’s assessment of the ACCC’s decision to remove the 
exemption provisions in the FADs against the applicable legislative criteria. The 
relevant legislative criteria are set out in appendix A of the final report. 

5.1.1 Paragraph 152BCA(1)(a) – Whether the determin ation will 
promote the LTIE 

Pursuant to section 152AB of the CCA, in determining whether a particular thing 
promotes the LTIE, regard must be had to the extent to which the thing is likely to 
result in the achievement of the following objectives: 

- Promoting competition in markets for listed services; 

- Achieving any-to-any connectivity in relation to carriage services that 
involve communications between end-users;  

- Encouraging the economically efficient use of, and investment in, 
infrastructure. 

A detailed discussion of these objectives using the tool of a ‘future with and without’ 
analysis is separately set out under section 5.2. 

The ACCC considers that removing the exemption provisions from the FADs for 
WLR, LCS and PSTN OA services will promote the LTIE for the following reasons: 

� The NBN roll-out uncertainty reduces DSLAM investment incentives through an 
uncertain payback period. Therefore the expected investment and market 
developments of DSLAM based voice-only competition are now unlikely to occur 
with the exemption provisions in place. 

� Access seekers submitted and the ACCC accepts that there is no apparent business 
case for investments in voice-only capability for DSLAMs at current price levels. 
Should the exemptions provisions remain in effect, access seekers may be forced 
to pay a price for WLR that is higher than the cost-based FAD price, potentially 
raising efficiency concerns.  

� Competition for end-users will be promoted by guaranteeing that access seekers 
can obtain WLR, LCS and PSTN OA services at prices that reflect supply costs. 

� Access seekers will be able to provide services on lines where there are technical 
obstacles to using the ULLS. 

� Promoting an efficient level of use of the sunk copper-based assets used by Telstra 
in supplying voice-only services, before they are decommissioned. 
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� Efficient DSLAM investments will continue to be made where they are 
commercially viable, based on the price differential between the ULLS and WLR 
service.412 

The ACCC notes that the WLR, LCS and PSTN OA services are all required for an 
access seeker to provide a PSTN voice service. These services are commonly bought 
in a bundle and failing to remove the exemption provisions for any one service, such 
as WLR, could result in that price rising at the wholesale level for either or both of the 
remaining two wholesale services (LCS and/or PSTN OA). The ACCC considers that 
it will be promoting the LTIE by removing the exemption provisions for all three 
services: WLR, LCS and PSTN OA.  

5.1.2 Paragraph 152BCA(1)(b) – Legitimate business interests of a 
carrier or carriage service provider, and the carri er’s or 
provider’s investment in facilities used to supply the 
declared service 

The ACCC notes that if the exemption provisions are removed, the carrier or provider 
will be able to charge either commercially negotiated prices for the declared services, 
or have recourse to the FAD prices for the declared WLR, LCS and PSTN OA 
services. The FAD prices for the WLR, LCS and PSTN OA reflect the underlying 
costs of providing these services and are set using a building block model (BBM). 

The BBM approach allows the carrier or provider to recover their capital expenditure, 
operating expenditure, an allowance for regulatory depreciation and a return on 
capital. The ACCC has stated previously that the access provider’s legitimate business 
interests are met by adopting a BBM approach.413 In addition, FAD prices set using 
BBM allow for recovery of the carrier’s or provider’s investment in facilities used to 
supply the WLR, LCS and PSTN OA. 

Thus, the ACCC is of the final view that removing the exemption provisions in the 
FADs would not be detrimental to the legitimate business interests of the carrier or 
provider of WLR, LCS and PSTN OA services. 

5.1.3 Paragraph 152BCA(1)(c) – Interests of all per sons who have 
rights to use the declared service 

In appendix A, the ACCC interprets this criterion as to having regard to the interests 
of access seekers. The removal of the exemption provisions will ensure that access 
seekers will have access to the WLR, LCS and PSTN OA in any of the 380 
Attachment A ESAs under the same conditions as the current non-exempt ESAs. This 
means that access seekers will be able to pay the same price for access to the WLR, 
LCS and PSTN OA regardless of the type of ESA. 

This will provide certainty for access seekers regarding the prices paid in all ESAs. 
The uncertainty and risk surrounding investment in the 380 Attachment A ESAs 
becoming potentially exempt ESAs in the future will not occur if the exemption 
provisions are removed. 

                                                 
412   The price differential between the ULLS and WLR service reflects the additional costs of 

supplying the WLR, such as switching costs. 
413   ACCC, Inquiry to make final access determinations for the declared fixed line services – Final 

Report, July 2011, p. 134. 
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In removing the exemption provisions in the FADs the ACCC has taken into account 
the legitimate business interests of access seekers by providing price certainty and 
reducing investment risk. This will promote confidence for access seekers to 
undertake future investments, where it is efficient to do so. 

The ACCC is of the final view that the removal of exemption provisions in the FADs 
is consistent with access seekers’ interests. 

5.1.4 Paragraph 152BCA(1)(d) – Direct cost of provi ding access to 
the declared service 

Telstra submitted that maintaining the exemptions will result in prices that better 
reflect their direct cost of operation of carriage services.414 

The ACCC is of the final view that removing the exemption provisions in the FADs 
for the WLR, LCS and PSTN OA services will not be inconsistent with the recovery 
by the access provider of its direct costs for providing the declared services. 

This is because the BBM approach used for setting prices in the FADs ensures that 
the direct costs of providing access to the declared fixed line services are included in 
the revenue requirement used to calculate prices. The revenue requirement calculated 
using this approach comprises forecast direct and indirect operating costs, a return on 
and of capital, and tax liabilities.  

5.1.5 Paragraph 152BCA(1)(e) – The value to a perso n of 
extensions, or enhancements of capability, whose co st is 
borne by someone else 

The ACCC is of the final view that this criterion is not directly relevant to its decision 
on whether to remove the exemption provisions in the FADs for the WLR, LCS and 
PSTN OA services. 

5.1.6 Paragraph 152BCA(1)(f) – The operational and technical 
requirements necessary for the safe and reliable op eration 
of a carriage service, a telecommunications network  or a 
facility 

This criterion requires the ACCC to consider the operational and technical 
requirements necessary for the safe and reliable operation of a carriage service, a 
telecommunications network or a facility. 

The ACCC is of the final view that the safe and reliable operation of a carriage 
service, a telecommunications network, or a facility will be unaffected by the removal 
of the exemption provisions in the FADs for the WLR, LCS and PSTN OA services. 

5.1.7 Paragraph 152BCA(1)(g) – The economically eff icient 
operations of a carriage service, a telecommunicati ons 
network or a facility 

This criterion requires the ACCC to consider the economically efficient operation of a 
carriage service, a telecommunications network or a facility when deciding whether to 

                                                 
414  Telstra submission, October 2011, Pub. p. 36/Conf. p. 47. 
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remove the exemption provisions in the FADs for the WLR, LCS and PSTN OA 
services. 

The ACCC is of the final view that the economically efficient operation of a carriage 
service, a telecommunications network, or a facility, will be unaffected by the 
removal of exemption provisions in the FADs for the WLR, LCS and PSTN OA 
services. 

5.1.8 Subsection 152BCA(2) 

The ACCC has considered the substitutability of other eligible services supplied by 
Telstra, such as the ULLS and LSS, for the WLR to supply voice services. 

5.1.9 Subsection 152BCA(3) 

The ACCC’s interpretation of subsection 152BCA(3) is discussed in section A.9 of 
appendix A. 

Consistent with its approach to determining the price terms included in the FADs, the 
ACCC considers regulatory certainty and consistency to be an important 
consideration to its assessment of whether to remove the exemption provisions in the 
FADs for WLR, LCS and PSTN OA services. 

5.2 Whether the variation will promote the LTIE: 
Assessment of ‘future with and without’ the exempti ons 

As mentioned earlier in this chapter, paragraph 152BCA(1)(a) of the CCA requires 
the ACCC to consider whether the proposed variation (viz the removal of the 
exemption provisions in the FADs for WLR, LCS and PSTN OA services) will 
promote the LTIE. 415 

Under section 152AB, in determining whether a particular thing promotes the LTIE, 
regard must be had to the extent to which the thing is likely to result in the 
achievement of the following objectives: 

� Promoting competition in markets for listed services; 

� Achieving any-to-any connectivity in relation to carriage services that involve 
communications between end-users;  

� Encouraging the economically efficient use of, and investment in, infrastructure. 

A detailed discussion of these objectives using the tool of a ‘future with and without’ 
analysis is set out below. 

5.2.1 Promotion of competition – wholesale 

Future with exemptions  

Since the exemptions took effect in December 2010, there has been little evidence of 
increased competition for the wholesale supply of resale voice-only services. While 
some alternative suppliers of wholesale voice services do exist, these are only 
supplied under terms and conditions that do not make them effective substitutes for 
Telstra’s resale voice services. Access seekers submitted that it is not commercially 

                                                 
415  This is only one of a number of mandatory statutory criteria set out under sub-section 152BCA(1). 
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viable for ULLS-based access seekers to supply-voice only services at wholesale in 
competition with Telstra. 

The ACCC considers that the limited alternative wholesale supply of resale voice-
only services are unable to effectively provide a direct constraint on Telstra’s pricing 
of the resale services.  

Additionally, the ACCC considers that entry by alternative suppliers of wholesale 
resale services is unlikely to occur, particularly because: 

� information submitted to the ACCC indicates that there is no apparent business 
case for investments in DSLAMs to supply voice-only services at current price 
levels, and 

� the NBN roll-out uncertainty reduces incentives for copper-based investments 
through an uncertain payback period.  

The ACCC received a number of submissions from access seekers stating that 
wholesale services provided using DSLAM/MSAN infrastructure and the ULLS are 
not capable of providing equivalent services to Telstra’s WLR, LCS and PSTN OA. 
These submissions are summarised in appendix C and are discussed in chapter 2. 

The ACCC has considered the submissions received and reached the view that, for a 
range of wholesale customers, resale services supplied by alternative providers are not 
substitutable for Telstra’s WLR service. For example, business customers that require 
business grade SLAs cannot be supplied by access seekers that use the ULLS. Access 
seekers are unable to supply wholesale services with the required SLAs because 
Telstra offers inferior service assurance for the ULLS relative to its WLR service. 

While the Telstra disputed the inferiority of the SLAs for the ULLS and WLR in its 
6 December 2011 submission, the ACCC notes that Telstra only provided information 
in relation to the minimum fault restoration times provided under the Customer 
Service Guarantee (CSG). It did not provide information about the fault restoration 
times available when access seekers pay an additional charge for a higher level of 
service quality than provided by the CSG. 

Wholesale customers with other requirements, such as complex services or national 
network coverage, may be unable to switch to alternative wholesale providers because 
these alternative providers are unable to provide the features offered by Telstra 
without substantial additional investments.  

The ACCC considers that, in addition to the possible detrimental effect on wholesale 
competition from continued exemption provisions in respect of WLR, continued 
exemption provisions in respect of LCS and PSTN OA may also have a negative 
effect on wholesale competition. The ACCC has not received submissions from 
access seekers claiming higher prices or denial of access to Telstra’s LCS and PSTN 
OA services. However, the ACCC notes that these are possible outcomes in the future 
with exemptions, as Telstra is exempt from the SAOs in the exempt ESAs.  

Further, Optus has submitted that the wholesale provision of over-ride and pre-
selection services also requires access to PSTN OA.416 The ACCC considers that if 

                                                 
416  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 

20 (public p. 20). 
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access seekers were denied access to PSTN OA, there may be a detrimental effect on 
competition for the wholesale provision of over-ride and pre-selection services. 

The ACCC considers that the NBN roll-out makes the development of wholesale 
competition in the ‘future with’ exemptions scenario less likely. An access seeker 
attempting to provide a service equivalent to Telstra’s WLR would be required to 
undertake substantial additional expenditure—for example, investing in additional 
DSLAMs to expand its network coverage, or upgrading its existing DSLAMs to 
enable the provision of additional features. However, the ACCC considers that access 
seekers are less likely to invest in copper-based infrastructure due to uncertainty 
created by the NBN roll-out. Access seekers are more likely to have a business case to 
invest in NBN-related projects—such as hosting, transmission and content, which 
enhance the access seeker’s retail service offerings both before and after the NBN is 
rolled out—rather than directing funds towards copper-based infrastructure which will 
become obsolete as the NBN is rolled out.  

As a result, the ACCC considers that wholesale competition for voice-only services is 
unlikely to develop in the ‘future with exemptions’ scenario. 

Future without exemptions  

In the ‘future without exemptions’ scenario, Telstra would be required to comply with 
the SAOs in all ESAs, including the exempt ESAs. That is, Telstra would be required 
to supply WLR, LCS and PSTN OA in compliance with the price and non-price terms 
and conditions set out in the FADs, except if an access agreement exists between 
Telstra and the access seeker. Since the FAD prices are based on the estimated actual 
costs of supply, these prices would allow Telstra to recover its costs and would 
therefore be in Telstra’s legitimate business interests. 

The ACCC considers that regulated access to WLR, LCS and PSTN OA in all ESAs, 
including the exempt ESAs, would enable access seekers operating at the wholesale 
level to provide a full suite of products to their customers. In the ‘future without 
exemptions’ scenario, access seekers are able to provide services such as data and 
hosting services—provided using the access seeker’s own infrastructure—to 
customers with special requirements, such as corporate and government customers.  

The ACCC concludes that, while alternative ULLS-based supply of wholesale voice 
services may still not develop in the ‘future without exemptions’ scenario, access to 
Telstra’s resale services current wholesale competition will not be lessened by in any 
‘future without exemptions’. Furthermore, access to WLR, LCS and PSTN OA at 
regulated prices will assist access seekers to compete for the provision of 
competitively-priced voice services to end-users. 

5.2.2 Promotion of competition – retail 

Future with exemptions 

In the ‘future with exemptions’ scenario, the ACCC considers that it is likely that 
Telstra would continue to supply WLR at higher prices than the cost-based FAD 
prices in the exempt ESAs. 

The ACCC considers that the continued supply of WLR at prices higher than the FAD 
prices in exempt ESAs would likely be detrimental to retail competition. Access 
seekers would face higher wholesale costs than Telstra, which is able to self-supply 
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WLR. The ACCC notes that Telstra is already the dominant provider of retail voice 
services (as noted in chapter 2). 

While submissions by access seekers to the ACCC’s exemption inquiry generally 
focused on the effect of the exemptions on the price of WLR in exempt areas, the 
ACCC considers that the continued exemption provisions in respect of LCS and 
PSTN OA may negatively affect retail competition for voice services. 

The ACCC notes that, in the future with exemptions, a further 34 ESAs will become 
exempt on 30 December 2011, following the ACCC’s third round of exemption 
calculations published on 30 June 2011. The ACCC considers that it is likely that 
further ESAs will become exempt in subsequent rounds of exemption calculations in 
the ‘future with exemptions’. Because the geographic coverage of the exemption 
provisions would be likely to continue to increase in the future with exemptions, the 
resulting negative effects on retail competition would have a detrimental effect on an 
increasing number of end-users. 

With the above analysis, the ACCC concludes that retail competition would not be 
promoted in the future with exemptions and that the retention of the exemption 
provisions in the FADs for WLR, LCS, and PSTN OA services would not promote 
the LTIE. 

In the analysis of the state of competition (in chapter 2), the ACCC considers whether 
developing trends of substitution at the retail level (between voice-only services, and 
bundled voice/broadband, VoIP, and mobile services) could act as an indirect 
constraint upon Telstra’s supply of the resale services. However, the ACCC considers 
that the current level of competition in the retail market and developing trends of 
substitutability would not yet be sufficient to constrain Telstra regarding the supply of 
the resale services. 

Future without exemptions 

In the ‘future without exemptions’, Telstra would be required to supply WLR, LCS 
and PSTN OA in compliance with the price and non-price terms and conditions set 
out in the FADs in all ESAs, including the exempt ESAs unless there is an access 
agreement between Telstra and the access seeker. 

The ACCC considers that access to WLR, LCS and PSTN OA at regulated prices and 
terms and conditions would promote retail competition for the provision of voice 
services to end-users, including end-users with special requirements. Access to WLR 
would promote retail competition for fixed line voice-only customers in exempt 
ESAs: operators at the retail level would be able to obtain WLR from Telstra or, 
alternatively, services from access seekers that relied on Telstra’s WLR, potentially in 
conjunction with their own network equipment or bundled with other services.  

Operators at the retail level of the market would also be better able to compete for the 
provision of services to customers with special requirements—such as customers 
requiring complex services or business grade SLAs—as these services can be 
provided using Telstra’s WLR service. Competition would be promoted because 
WLR would be subject to the price and non-price terms and conditions in the FADs in 
the future without exemptions. 
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Comparison of the future with and future without the exemptions 

With the above analysis, the ACCC concludes that removing the exemption 
provisions in the FADs for WLR, LCS and PSTN OA would be more likely to 
promote retail competition.  

5.2.3 Impact on efficient use of infrastructure 

Future with exemptions  

In the ‘future with exemptions’, Telstra would not be required to comply with the 
price and non-price terms and conditions specified in the FADs in exempt ESAs. 

As a result, Telstra could potentially deny access to, or charge higher prices for, the 
WLR, LCS and PSTN OA services. The ACCC considers that, if either of these 
outcomes were to occur, existing infrastructure would not be efficiently used.  

The ACCC notes that Telstra’s existing infrastructure is a sunk investment and that its 
copper-based infrastructure is set to be de-commissioned when the NBN is rolled out. 
However, the ACCC’s FADs determined efficient cost-based prices for declared 
services that use Telstra’s infrastructure. The prices set in the FADs provide Telstra 
with a market return that is consistent with its legitimate business interests.  

If Telstra’s current pricing for WLR services in exempt areas reflect pricing above 
underlying costs, then a continuation of this above-cost pricing could artificially 
reduce demand for these services and result in use of existing infrastructure at a level 
below the efficient level of use, as well as distorting access seeker input choices and 
scale. 

The ACCC concludes that in the future with exemptions, Telstra’s and access seekers’ 
existing infrastructure may not be used as efficiently because access to competitively-
priced resale services could be unavailable. This would not promote the LTIE. 

Future without exemptions  

In the ‘future without exemptions’, Telstra would be required to comply with the price 
and non-price terms and conditions specified in the FADs in all ESAs, including 
exempt ESAs, unless there is an access agreement between Telstra and the access 
seeker. 

The ACCC considers that existing infrastructure is likely to be used efficiently if 
Telstra is required to comply with the SAOs. The cost-based FAD prices for the 
WLR, LCS and PSTN OA services allow Telstra a market return and protect its 
legitimate business interests. Requiring Telstra to charge access seekers the FAD 
prices and comply with the non-price terms will ensure that its infrastructure is 
efficiently used.  

The efficient use of access seekers’ infrastructure would also be promoted in the 
future without exemptions. Access seekers providing bundled voice and broadband 
services using WLR and LSS (and their own DSLAM) would be provided with 
certainty that they would have access to WLR at the FAD price in all ESAs. This 
would enable access seekers to use their existing DSLAMs, and the LSS, to provide 
the broadband component of the bundled voice and broadband service to end-users. 

Efficient use of other network infrastructure, such as switching equipment and 
transmission, would also be promoted in the future without exemptions. Removal of 
the PSTN OA exemption provisions will provide access seekers with certainty that 
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they are able to access PSTN OA at regulated prices in all ESAs.417 This certainty will 
enable access seekers to use their existing switching and transmission equipment to 
provide voice services, such as Optus’ ‘Switchless Long Distance’ service, at the 
wholesale and/or retail levels of the market. 

Comparison of the future with and future without the exemptions 

The ACCC concludes that the efficient use of Telstra’s and access seekers’ existing 
infrastructure would be better encouraged in the ‘future without exemptions’.  

5.2.4 Impact on efficient investment in infrastruct ure 

Future with exemptions  

In the ‘future with exemptions’, access seekers may face greater uncertainty with 
regard to the future geographic coverage of the exemptions. The Tribunal’s exemption 
orders require the ACCC to complete exemption calculations every six months to 
determine whether any new ESAs meet the Tribunal’s criteria. In section 3.3 and 
chapter 4, access seekers face two main sources of uncertainty with the exemptions 
calculation process.  

First, the number of exempt ESAs potentially increases every six months. The ACCC 
considers that this uncertainty makes it more difficult for access seekers to plan for, 
and rank, their investment opportunities. 

Second, the Tribunal’s orders specify that when the exchange building in an exempt 
ESA becomes capped, the ESA is no longer exempt. If an exchange building in an 
exempt ESA becomes capped, access seekers will have faced a short period of 
deregulation—after the ESA becoming exempt pursuant to the exemption 
calculations—followed by re-regulation (after the exchange becomes capped). The 
ACCC considers that this uncertainty may reduce access seekers’ incentives to invest 
in infrastructure. 

The NBN roll-out creates additional uncertainty for access seekers as DSLAMs and 
other copper-based infrastructure will become obsolete once the NBN is rolled out 
and the copper network is de-commissioned.  

The ACCC considers that even where efficient investment opportunities are 
available—that is, where the access seeker could recover the costs of investment in an 
ESA, before the NBN is rolled out—this investment may not occur because of access 
seekers’ uncertainty over the NBN roll-out date (and therefore potential truncation of 
the payback period for the investment). The ACCC notes that greater uncertainty 
increases the risks of making these investments in infrastructure, which will have the 
effect of increasing access seekers’ required risk-adjusted rate of return and therefore 
discouraging investments. 

As a result of the above analysis, the ACCC concludes that the ‘future with 
exemptions’ would not encourage efficient investment in infrastructure and would not 
promote the LTIE. 

                                                 
417  The ACCC notes that Telstra has not increased the headline prices of resale services in exempt 

ESAs or denied access to PSTN OA. 
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Future without exemptions  

In the ‘future without exemptions’, access seekers would no longer face the 
uncertainty caused by the exemption calculation process specified in the Tribunal’s 
exemption orders. The certainty of regulated access to WLR, LCS and PSTN OA in 
all ESAs would assist access seekers to plan for, and rank, their investment 
opportunities.  

The ACCC considers in the ‘future without exemptions’ scenario, access seekers 
would no longer make inefficient investments in DSLAMs that currently occur 
because Telstra has charged a WLR price greater than the cost-based WLR price 
determined in the FADs—that is, where the actual WLR–ULLS price differential (in 
exempt ESAs) is greater than the cost-based WLR–ULLS price differential.  

The ACCC recognises that the NBN roll-out may not have extinguished the business 
case for all future DSLAM investments. The ACCC considers that, where efficient 
DSLAM investment opportunities remain and access seekers consider there to be a 
business case for investment, access seekers will continue to invest even if the 
exemption provisions were removed. However, the ACCC considers that any future 
DSLAM investments are likely to be made primarily to provide end-users with data 
services. Access seekers may consider there to be a business case to invest because of 
the WLR–ULLS price differential, or because of the potential to improve end-users’ 
service quality by using the ULLS and their own DSLAMs. However, as discussed 
above, investment resulting from the WLR–ULLS price differential may only be 
efficient where the price differential reflected the cost-based differences (as reflected 
in the difference between the ACCC’s WLR and ULLS prices in the FADs). 

Comparison of the future with and future without the exemptions  

As a result of the above analysis, the ACCC concludes that efficient investment in 
infrastructure would be better encouraged in the ‘future without exemptions’.  

5.2.5 Any-to-any connectivity 

Future with exemptions  

In the ‘future with exemptions’ scenario, there will not necessarily be a significant 
effect on the objective of achieving any-to-any connectivity. The ACCC notes, 
however, that in this scenario the terms and conditions for the supply of PSTN OA 
could potentially be varied from those established by the FAD.  

Future without exemptions 

In the ‘future without exemptions’ scenario, there will not necessarily be a significant 
effect on the objective of achieving any-to-any connectivity. The issue raised above 
regarding the terms and conditions of the PSTN OA service would not be likely to 
occur. 

Comparison of the future with and future without the exemptions  

Overall, the ACCC considers there will not necessarily be a significant effect on the 
objective of achieving any-to-any connectivity in the ‘future with exemptions’ or the 
‘future without exemptions’. 
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Appendix A:  Legislative criteria 
 

The ACCC must have regard to the criteria specified in subsection 152BCA(1) of the 
Competition and Consumer Act 2010 (CCA) when making a decision on whether to 
vary an FAD. These criteria are: 

(f) whether the determination will promote the long-term interests of end-users 
(LTIE) of carriage services or of services supplied by means of carriage services 

(g) the legitimate business interests of a carrier or carriage service provider (CSP) 
who supplies, or is capable of supplying, the declared service, and the carrier’s 
or provider’s investment in facilities used to supply the declared service 

(h) the interests of all persons who have rights to use the declared service 

(i) the direct costs of providing access to the declared service 

(j) the value to a person of extensions, or enhancement of capability, whose cost is 
borne by someone else 

(k) the operational and technical requirements necessary for the safe and reliable 
operation of a carriage service, a telecommunications network or a facility 

(l) the economically efficient operation of a carriage service, a telecommunications 
network or a facility. 

Subsection 152BCA(2) sets out other matters that the ACCC may take into account in 
making FADs.  

Subsection 152BCA(3) allows the ACCC to take into account any other matters that it 
thinks are relevant. 

The ACCC set out in detail its views on how the legislative criteria should be 
interpreted in section 3.5 of its April 2011 discussion paper.418 As noted in the 
September 2011 issues paper, the ACCC considers this interpretation remains 
appropriate for this inquiry. The ACCC’s views on how to interpret the legislative 
criteria are summarised below.  

A.1 Paragraph 152BCA(1)(a) 
The first criterion for the ACCC to consider when making or varying an FAD is 
‘whether the determination will promote the long-term interests of end-users of 
carriage services or of services supplied by means of carriage services’. 

In the ACCC’s view, particular terms and conditions in an FAD will promote the 
interests of end-users if they are likely to contribute towards the provision of: 

� goods and services at lower prices 

� goods and services of a high quality, and/or 

� a greater diversity of goods and services.419 

                                                 
418   ACCC, Public inquiry to make final access determinations for the declared fixed line services – 

Discussion Paper, April 2011. 
419  ibid., p. 33. 
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With regard to the interpretation of the phrase ‘long-term’ within the LTIE test, the 
Australian Competition Tribunal has noted: 

The long-term will be the period over which the full effects… will be felt. This means some 
years, being sufficient time for all players (being existing and potential competitors […] to 
adjust to the outcome, make investment decisions and implement growth – as well as entry 
and/or exit strategies.420 

To consider the likely impact of particular terms and conditions on the LTIE, the 
CCA requires the ACCC to have regard to the extent to which the terms and 
conditions are likely to result in: 

� promoting competition in markets for carriage services and services supplied by 
means of carriage services 

� achieving any-to-any connectivity, and 

� encouraging the economically efficient use of, and economically efficient 
investment in: 

− the infrastructure by which listed carriage services are supplied, and 

− any other infrastructure by which listed services are, or are likely to become, 
capable of being supplied.421 

In evaluating the likely promotion of competition in markets for carriage services and 
services supplied by means of carriage services, subsection 152AB(4) requires the 
ACCC to have regard to the extent to which obstacles to end-users of listed services 
gaining access to listed services will be removed. 

In evaluating the likely encouragement of economically efficient use and investment 
in infrastructure by which listed services are supplied, are capable of being supplied 
or are likely to become capable of being supplied, subsection 152AB(6) requires the 
ACCC to have regard to following matters: 

� whether it is, or is likely to become, technically feasible for the services to be 
supplied or charged for, having regard to: 

o the technology that is in use, available or likely to become available 

o whether the costs that would be involved in supplying, and charging for, the 
services are reasonable or likely to become reasonable; and 

o the effects, or likely effects that, supplying and charging for the services, 
would have on the operation or performance of telecommunications 
networks. 

� the legitimate commercial interests of the supplier or suppliers of the services, 
including the ability of the supplier or suppliers to exploit economies of scale and 
scope; and 

� the incentives for, including the risks involved with making the422, investment in: 

o the infrastructure by which the services are supplied; and 

                                                 
420  Australian Competition Tribunal, Seven Network Limited (no 4) [2004] ACompT at [120]. 
421  Paragraph 152AB(2)(e) and subsection 152AB(6) of the CCA. 
422  Subsection 152AB(7A) of the CCA. 
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o the other infrastructure by which the services are or are likely to become 
capable of being supplied.423 

A.2 Paragraph 152BCA(1)(b) 
The second criterion requires the ACCC to consider ‘the legitimate business interests’ 
of the carrier or CSP. 

The ACCC considers that it is in an access provider’s legitimate business interests to 
seek to recover its costs as well as a normal commercial return on investment having 
regard to the relevant risk involved. However, an access price should not be inflated 
to recover any profits the access provider (or any other party) may lose in a dependent 
market as a result of the provision of access.424 

A.3 Paragraph 152BCA(1)(c) 
The third criterion requires the ACCC to consider ‘the interests of all persons who 
have the right to use the declared service’. The ACCC considers that this criterion 
requires it to have regard to the interests of access seekers.  

People who have rights to currently use a declared service will generally use that 
service as an input to supply carriage services, or a service supplied by means of 
carriage service, to end-users. The access seekers’ interests would not be served by 
higher access prices to declared services, as it would inhibit their ability to compete 
with the access provider in the provision of retail services.425 Access seekers’ ability 
to compete for the custom of end-users on the basis of their relative merits could also 
be inhibited if terms and conditions of access favour one or more service providers 
over others, thereby distorting the competitive process.426  

The ACCC does not consider that this criterion calls for consideration to be given to 
the interests of the users of these ‘downstream’ services as end-users’ interests are 
considered under other criteria. 

A.4 Paragraph 152BCA(1)(d) 
The fourth criterion requires that the ACCC consider ‘the direct costs of providing 
access to the declared service’. 

The ACCC considers that the direct costs of providing access to a declared service are 
those incurred (or caused) by the provision of access and include the incremental 
costs of providing access. 

The ACCC interprets this criterion, and the use of the term ‘direct costs’, as allowing 
consideration to be given to a contribution to indirect costs. This is consistent with the 
Tribunal’s approach in an undertaking decision.427 A contribution to indirect costs can 
also be supported by other criteria. 

                                                 
423   Paragraph 152AB(2)(e) and subsection 152AB(6) of the CCA. 
424  ACCC, Access pricing principles—telecommunications, July 1997 (1997 Access Pricing 

Principles), p. 9. 
425  ibid. 
426  ibid. 
427  Australian Competition Tribunal, Application by Optus Mobile Pty Limited and Optus Networks 

Pty Limited [2006] ACompT 8 at [137]. 
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However, the criterion does not extend to compensation for loss of any ‘monopoly 
profit’ that occurs as a result of increased competition.428 

A.5 Paragraph 152BCA(1)(e) 
The fifth criterion requires that the ACCC consider ‘the value to a party of extensions, 
or enhancements of capability, whose cost is borne by someone else’. 

In the 1997 Access Pricing Principles, the ACCC stated:  

This criterion requires that if an access seeker enhances the facility to provide the required 
services, the access provider should not attempt to recover for themselves any costs related to 
this enhancement. Equally, if the access provider must enhance the facility to provide the 
service, it is legitimate for the access provider to incorporate some proportion of the cost of 
doing so in the access price.429 

A.6 Paragraph 152BCA(1)(f) 
The sixth criterion requires the ACCC to consider ‘the operational and technical 
requirements necessary for the safe and reliable operation of a carriage service, a 
telecommunications network or a facility’. 

The ACCC considers that this criterion requires that terms of access should not 
compromise the safety or reliability of carriage services and associated networks or 
facilities, and that this has direct relevance when specifying technical requirements or 
standards to be followed. 

A.7 Paragraph 152BCA(1)(g) 
The final criterion of subsection 152BCA(1) requires the ACCC to consider ‘the 
economically efficient operation of a carriage service, a telecommunications network 
facility or a facility’ when making or varying an FAD. 

The ACCC considers that this criterion calls for a consideration of productive, 
allocative and dynamic efficiency. Further, in applying this criterion, it is relevant to 
consider the economically efficient operation of: 

� retail services provided by access seekers using the access provider’s services or 
by the access provider in competition with those access seekers, and  

� the telecommunications networks and infrastructure used to supply these 
services.430 

A.8 Subsection 152BCA(2) 
Subsection 152BCA(2) provides that, in making or varying an FAD that applies to a 
carrier or CSP who supplies, or is capable of supplying, the declared services, the 

                                                 
428  See Explanatory Memorandum for the Trade Practices Amendment (Telecommunications) Bill 

1996, p. 44: [T]he ‘direct’ costs of providing access are intended to preclude arguments that the 
provider should be reimbursed by the third party seeking access for consequential costs which the 
provider may incur as a result of increased competition in an upstream or downstream market. 

429  1997 Access Pricing Principles, p. 11. 
430  Australian Competition Tribunal, Telstra Corporation Limited [2006] ACompT at [94]–[95]. 
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ACCC may, if the carrier or CSP supplies one or more eligible services,431 take into 
account: 

� the characteristics of those other eligible services 

� the costs associated with those other eligible services 

� the revenues associated with those other eligible services, and 

� the demand for those other eligible services. 

The Explanatory Memorandum states that this provision is intended to ensure that the 
ACCC, in making (or varying) an FAD, does not consider the declared service in 
isolation, but also considers other relevant services.432 The ACCC proposes to 
consider the costs and revenues associated with other services—whether declared or 
not declared—that are provided by relevant carriers and CSPs in assessing the impact 
of the exemptions on the conditions for competition in the exempt ESAs. 

A.9 Subsection 152BCA(3) 
This subsection states the ACCC may take into account any other matters that it 
thinks are relevant when making or varying an FAD.  

Consistent with its approach to determining the price terms included in the FADs, the 
ACCC proposes that regulatory certainty and consistency will be an important 
consideration in relation to its assessment of the exemption provisions.  

The ACCC also considers that it may have regard to: 

� submissions in response to the ACCC’s Public inquiry to make final access 
determinations for the declared fixed line services: Discussion paper, April 2011 
(April 2011 Discussion Paper) 

� additional information requested and received from Telstra and other industry 
participants in relation to current market conditions and other matters relevant to 
the impact of the exemptions  

� information that Telstra provides to the ACCC under record keeping rules 
(RKRs), including: 

− the telecommunications regulatory accounting framework RKR (RAF RKR) 
and  

− the customer access network RKR (CAN RKR) (a summary of which are 
published at www.accc.gov.au) 

� exemption determinations made under the repealed sections 152AS and 152AT of 
the Trade Practices Act 1974. 

These considerations and documents do not limit the matters that the ACCC may have 
regard to when considering whether to vary the FADs in relation to the exemption 
provisions. 

                                                 
431  ‘Eligible service’ has the same meaning as in section 152AL of the CCA. 
432  Explanatory Memorandum, Telecommunications Legislation Amendment (Competition and 

Consumer Safeguards) Bill 2010, p. 178. 
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Appendix B:  Submissions received in response to 
September 2011 issues paper 

 

Submissions received in response to September 2011 issues paper 

AAPT Limited, Submission by AAPT Limited in response to ACCC issues paper titled 
‘Inquiry into varying the exemption provisions in the final access determinations for 
the WLR, LCS and PSTN OA services’ (public and confidential versions), 14 October 
2011. 

AAPT, Statement of [c-i-c] [c-i-c], Witness statement in response to Telstra witness 
statement regarding the technical equivalence of VoIP and traditional fixed line 
PSTN services (public and confidential versions), 28 November 2008. 

ACN Pacific Pty Limited, ACCC inquiry into varying the exemption provisions in the 
Final Access Determinations for the WLR, LCS and PSTN OA services: Submission of 
ACN Pacific Pty Limited (public), 13 October 2011. 

Competitive Carriers’ Coalition Inc., Submission in response to the ACCC Issues 
Paper (public), received 17 October 2011. 

Frontier Economics, Reply report on Telstra submissions supporting geographic 
exemptions from access regulation. A report prepared for Macquarie Telecom, AAPT 
and Optus (confidential), November 2011. 

Herbert Geer (on behalf of iiNet, Internode and Adam Internet), Inquiry into varying 
the exemption provisions in the final access determinations for the WLR, LCS and 
PSTN OA services – Issues paper: Submission by Herbert Geer Lawyers on behalf of 
Adam Internet Pty Ltd, iiNet Limited, and Internode Pty Ltd. (public), 14 October 
2011. 

Herbert Geer, Extract from email 1 November from Simon Hackett to ACCC – 
subject: Telstra Discussion Paper and ACCC Framing Paper (public), 15 November 
2011. 

Macquarie Telecom, Inquiry into varying the exemption provisions in the final access 
determinations for the WLR, LCS and PSTN OA services (public and confidential 
versions), 14 October 2011. 

Macquarie Telecom, Supplementary submission, (confidential), 8 November 2011. 

Macquarie Telecom, Letter to the ACCC (confidential), 16 November 2011. 

Optus, Optus Submission in response to the ACCC’s issues paper ‘Inquiry into 
varying the exemption provisions in the final access determinations for the WLR, LCS 
and PSTN OA services’ (public and confidential versions), October 2011.  

Attachment 1: Minutes of Optus meeting with wholesale customer, 
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November 2010 (confidential).  

Attachment 2: Vendor pricing of DSLAM and transmission equipment 
(confidential).  

Attachment 3: DSLAM investment costs (confidential). 

Attachment 4: Answers to ACCC questions on Wholesale DSL 
(confidential).  

Attachment 5: Map of Castle Hill Exchange (confidential). 

Attachment 6: Optus VoDSL service (confidential). 

Optus, Optus supplementary submission – Exemption provisions in the final access 
determinations for the WLR, LCS and PSTN OA services (public), October 2011. 

Primus Telecom, Primus Telecom response – Issues paper: Inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN 
OA services (public), October 2011.  

Telstra, Telstra’s response to the ACCC’s inquiry into varying the exemption 
provisions in the final access determinations for the WLR, LCS and PSTN OA 
services - Issues Paper (public and confidential versions), October 2011.  

Attachment A: Telstra’s submissions dated 3 June 2011 (June Submissions) 
and the annexures thereto, previously submitted by Telstra in response to the 
ACCC’s Discussion Paper ‘Public inquiry to make final access 
determinations for the declared fixed line services’ (contains public and 
confidential information). 

Attachment B: Telstra’s submissions dated 15 July 2011 (July Submissions) 
and the annexures thereto, previously submitted by Telstra in response to 
access seeker’s submissions to the ACCC’s Discussion Paper ‘Public inquiry 
to make final access determinations for the declared fixed line services’ 
(contains public and confidential information). 

Attachment C: Telstra’s letter to the Commission dated 2 September 2011, 
in response to ACCC’s request for information (confidential). 

Attachment D: all other previous submissions and evidence provided by 
Telstra (and parties acting on behalf on Telstra) in the WLR/LCS 
exemptions application process (contains public and confidential 
information). 

Attachment E: all other previous submissions and evidence by Telstra (and 
parties acting on behalf on Telstra) in the PSTN OA exemption application 
process (contains public and confidential information). 

Attachment F: Professor Martin Cave, The ladder of investment and the 
exemption provisions - A report for Telstra (‘Cave Report’) (public and 
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confidential versions), 28 September 2011. 

Attachment G: Report prepared by Mr Alex Sundakov (‘Sundakov Report’) 
(confidential), 14 October 2011. 

Attachment H: Mr Craig Lordan (Gravelroad consulting), DSLAM voice 
service delivery costs (‘Lordan Report’) (public and confidential versions), 
13 October 2011 

Attachment I: KPMG, Mobile voice services as a substitute for fixed line 
services (‘KPMG Report’) (confidential), 14 October 2011.  

Attachment J: [c-i-c] [c-i-c], Statement of [c-i-c] [c-i-c]:  Witness statement 
in respect of VoIP (public and confidential versions), 23 September 2011.  

Telstra, Exemption Variation Inquiry – Sundakov Report Modelling (confidential), 
1 December 2011. 

Telstra, Telstra’s response to access seekers’ submissions to the ACCC’s inquiry into 
varying the exemption provisions in the final access determinations for the WLR, LCS 
and PSTN OA services - Issues Paper (confidential), 6 December 2011. 

Telstra, Exemptions for competitive WLR, LCS and PSTN OA services – Letter to the 
ACCC, 9 December 2011. 



Appendix C:  Summary of submissions to September 
2011 issues paper 

 

There were submissions in response to the ACCC issues paper from nine parties—
Telstra, Optus, AAPT, Macquarie Telecom, Herbert Geer (on behalf of Adam 
Internet, Internode and iiNet), the Competitive Carriers’ Coalition (CCC), Primus, 
Frontier Economics (on behalf of Macquarie Telecom, AAPT and Optus) and ACN 
Pacific. 

This appendix includes a summary of these submissions. 

C.1 Telstra submissions 

C.1.1 Position on exemption provisions 

Telstra submitted that the exemptions should continue to apply until at least 30 June 
2014: this would align with the declaration period of the relevant services and deliver 
certainty and stability to the industry.433  

Telstra stated that support for maintaining the exemptions is provided by evidence of 
strong growth in DSLAM investment by access seekers in order to self-supply, as 
well as more intense retail competition in the exempt ESAs.434 Telstra submitted that 
these direct and indirect constraints on its market power in wholesale voice-only 
resale services have meant that it has continued to supply these services at the same or 
similar prices that have been in place since 2005.435 

Telstra submitted that maintaining the exemption provisions would satisfy the 
statutory criteria because: 

� there is effective competition in both retail and wholesale markets, as evidenced 
by the decline in WLR services and increase in ULL services 

� the exemptions are in the access provider’s legitimate business interests because 
of the cost savings associated with deregulation 

� the exemptions are in access seekers’ interests because they are able to better 
differentiate their service offerings, and thus better able to compete with Telstra, 
and 

� accordingly, the prices of services will better reflect their direct costs and the 
efficient operation of carriage services will be promoted.436 

Telstra submitted that it is not appropriate for the ACCC to re-regulate these resale 
services at this time, given that the Tribunal only determined to implement the 
exemptions in 2009 and the first ESAs only became exempt in December 2010.437 

                                                 
433  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper, October 2011, p. 5 (5). 
434  Telstra submission, Pub. p. 7/Conf. p. 8. 
435  Telstra submission, Pub. p. 7/Conf. p. 7. 
436  Telstra submission, Pub. p. 36/Conf. p. 47. 
437  Telstra submission, Pub. p. 4/Conf. p. 4. 
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Telstra quoted Professor Martin Cave’s view in his report (prepared on behalf of 
Telstra) that: 

…it is still very early days to expect the consequence of the changes in the marketplace to be 
clearly visible or to make a reliable assessment of them. This makes it very difficult for the 
ACCC to draw any conclusions about the long term effect of the measures on competition and 
investment.438 

Telstra also cited Professor Cave’s view that the exemptions implement the ladder of 
investment theory, which he considers can provide benefits for end-users from greater 
infrastructure investments by access seekers439: 

… in my understanding of the LoI [ladder of investment], the issues of re-instating the 
regulatory status quo ante on lower rungs is appropriate only if the expected progression to 
the higher rung is stalled and if a market review of the lower rung reveals restricted supply, 
high prices or inadequate competition. I see no clear evidence that either of these events is 
occurring. Accordingly, I consider that application in Australia of the Ladder of Investment … 
is in the LTIE.440 

C.1.2 Assessment framework 

Telstra submitted that the ACCC’s analysis of the impact of the exemptions should be 
based on the concept of ‘effective competition’.441 Telstra stated that access regulation 
should not be imposed in markets that exhibit effective competition.442 It submitted 
that the Tribunal’s exemption orders accord closely with the concept of effective 
competition, and that a decision to continue the exemption orders—based on the 
evidence previously put before the Tribunal as well as more recent new evidence—
would be consistent with effective competition and promote the LTIE.443 

Telstra submitted that ‘the majority of the conditions in the Tribunal’s Orders are 
appropriate and should be applied’ in the ACCC’s ‘future with and without’ 
assessment.444 However, Telstra submitted that some conditions—such as the 
condition that a LSS to ULLS migration process must be established—are no longer 
relevant, and any proposed changes to the conditions should be subject to consultation 
with industry.445  

Telstra stated that the ‘future with and without’ assessment should consider evidence 
of the competition impacts in all 215 exempt ESAs.446  

                                                 
438  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment F – The 
ladder of investment and the exemption provisions - A report for Telstra (‘Cave Report’), October 
2011, p. 8. 

439  Telstra submission, Pub. p. 4/Conf. p. 4. 
440  Telstra submission, Attachment F: Cave Report, p. 12 
441  Telstra submission, Pub. p. 12/Conf. p. 12. 
442  Telstra submission, Pub. p. 12/Conf. p. 12. Telstra defines effective competition as the elimination 

of excess profits; discovery of more efficient methods of production; and discovery of what 
customers want. 

443  Telstra submission, Pub. p. 12/Conf. p. 12. 
444  Telstra submission, Pub. p. 35/Conf. p. 46. 
445  Telstra submission, Pub. p. 35/Conf. p. 46. 
446  Telstra submission, Pub. p. 35/Conf. p. 46. 
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C.1.3 Rationale for the exemptions 

Telstra submitted that since the decisions to make exemption orders by the ACCC and 
the Tribunal, investment in infrastructure has grown strongly in exempt ESAs and 
retail competition has intensified.447 

Telstra submitted that the LTIE would be promoted by efficient infrastructure-based 
competition, and therefore that the ladder of investment should form the theoretical 
basis for the ACCC’s decision.448 Professor Cave (on behalf of Telstra) submitted that 
despite the short period during which the exemptions have had effect, the data 
presented in the ACCC’s September 2011 issues paper are consistent with the ladder 
of investment theory.449 Professor Cave submitted that, if the increases in competition, 
the number of ULLS-based competitors and DSLAMs investments seen to date were 
observed over a longer period of time, the outcomes would be consistent with the 
ladder of investment and would be in the LTIE.450 

Regarding the ladder of investment theory, Telstra quoted Professor Cave’s views in 
his report that:451 

� The criticisms of the theory advanced by Bourreau, Dogan and Mananti 
‘misinterpret and exaggerate the role of wholesale markets for resale products in 
ensuring that the goals of the Ladder of Investment policy are realised’. Professor 
Cave states that what is relevant is a broader assessment of competition which 
focuses on the end user.452 

� Xavier and Ypsilanti ‘magnify the difficulties’ associated with segmenting 
regulation on a geographic basis while offering no theoretical or conceptual 
analysis of its benefits against the costs.453 

� While the exemptions have not been in place for a sufficient period of time to 
enable a conclusive assessment, Professor Cave’s provisional view is that the data 
covering the relevant Australian markets ‘is consistent with the view that the 
exemptions are achieving the LoI [ladder of investment] objectives which the 
ACCC looked forward to when it introduced the policy in 2008 and 2009’.454 

C.1.4 Market definition 

Telstra submitted that there are a range of competitive substitutes available to end-
users of fixed line voice services, including fixed broadband, bundled fixed 
broadband and voice, and mobile services.455 Telstra stated that there are a number of 
retail service providers of each of these types of services in the exempt ESAs.456  

                                                 
447  Telstra submission, Pub. p. 4/Conf. p. 4. 
448  Telstra submission, Pub. p. 13/Conf. p. 13. 
449  Telstra submission, Pub. p. 15/Conf. p. 15. 
450  Telstra submission, Pub. p. 16/Conf. p. 16. 
451  Telstra submission, Pub. p. 12/ p. 13. 
452  Telstra submission, Attachment F: Cave Report, pp. 4–6. 
453  Telstra submission, Attachment F: Cave Report, pp. 6–7. 
454  Telstra submission, Attachment F: Cave Report, pp. 9–10. 
455  Telstra submission, Pub. p. 23/Conf. p. 27. 
456  Telstra submission, Pub. p. 23/Conf. p. 27. 
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Self-supply of resale services 

Telstra cited Professor Cave’s view that ‘it is also necessary to recognise the role of 
self-supply by ULLS operators of resale products… The availability to a purchaser of 
WLR of this option (switching to ULLS access) represents a viable form of 
substitution for WLR.’457 

Citing the Sundakov Report (prepared by Mr Alexander Sundakov on behalf of 
Telstra), Telstra submitted that it is ‘uncontroversial’ that DSLAM/ULLS services are 
close substitutes for WLR, LCS and PSTN OA.458 

Substitutability of VoIP services 

Telstra submitted that the ACCC’s view on the substitutability of VoIP services for 
traditional fixed voice services was ‘outdated’ as recent market data show that there is 
strong take-up of VoIP products.459 Telstra submitted that carrier-grade VoIP is 
‘economically and technically substitutable for traditional PSTN voice services’.460 

Telstra submitted that the [c-i-c] [c-i-c] Statement (made on behalf of Telstra) 
explains that carrier-grade VoIP services can provide an equivalent voice service to 
traditional PSTN services, provided the VoIP data information packets transmitted 
over the IP network are afforded priority over other data packets in the network 
(thereby ensuring that voice packets continue to be transmitted when the network is 
congested).461 The [c-i-c] [c-i-c] Statement also stated that ‘an industry-wide agreed 
solution is in place today for calling emergency services on VoIP’ and that ‘the voice 
technology to be used in the NBN is exclusively VoIP.’462 

Substitutability of mobile services 

Telstra stated that mobile voice services have become increasingly substitutable since 
the ACCC’s previous exemption inquiries, with the quality, features and price of 
mobile services ‘improv[ing] significantly’ in recent years.463 Telstra submitted that 
[c-i-c] [c-i-c].464 

Telstra submitted that, as concluded by KPMG and the Sundakov Report, ‘the 
evidence is compelling’ that mobile voice services are a close substitute for fixed line 
voice services in Australia.465 

Substitutability of bundled voice and broadband services 

Telstra submitted that bundled voice and broadband services are a close substitute for 
voice-only services and should fall within the same market.466 Telstra stated that the 

                                                 
457  Telstra submission, Attachment F: Cave report, p. 9. 
458  Telstra submission, Pub. p. 24/Conf. p. 28; Castalia Strategic Advisors, Inquiry into Varying the 

Exemption Provisions in the Final Access Determinations for the WLR, LCS and PSTN OA 
Services (Sundakov Report), 14 October 2011, p. 7. 

459  Telstra submission, Pub. p. 24/Conf. p. 28. 
460  Telstra submission, Pub. p. 28/Conf. p. 32. 
461  Telstra submission, Pub. p. 25/Conf. p. 29; Telstra attachment J, para [22]. 
462  Telstra attachment J, para [44]. 
463  Telstra submission, Pub. p. 28/Conf. p. 33. 
464  Telstra submission, Pub. p. 28/Conf. p. 33. 
465   Telstra submission, Pub. p. 29/Conf. p. 34. 
466  Telstra submission, Pub. p. 29/Conf. p. 35. 
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popularity of fixed voice and data bundles has increased significantly while [c-i-c] [c-
i-c].467 

Corporate and government market 

Telstra submitted that the market for corporate and government customers is ‘strongly 
competitive’. It also submitted that the need for an access seeker to purchase WLR 
did not jeopardise an access seeker’s ability to win contracts to supply these 
customers. This is because an access seeker will only need to service a ‘small 
proportion of a corporate or government customer’s premises with WLR’ and that 
these customers ‘typically require a broad range of telecommunications services and 
the contracts are normally of a high value’.468 

Geographic dimension 

Telstra submitted that the ESA is the appropriate geographic dimension.469 It stated 
that it would be ‘inappropriate and unnecessary for the Commission to identify a 
broader (or narrower) geographic dimension for the relevant markets for corporate 
and government customers’ than for other customer groups.470  

C.1.5 Barriers to entry 

Telstra submitted that the costs of, and barriers to, providing voice services using 
DSLAMs are quite low.471 For example, Telstra submitted that, where an operator had 
spare capacity, it could install a voice port line card for $37.50 per port.472 Telstra 
submitted analysis on the costs of providing voice services using DSLAMs in the 
Lordan Report.473 On certain assumptions, the Lordan Report made the following 
estimates:  

� The operating cost of a DSLAM ranges from [c-i-c] [c-i-c] per port per annum.474  

� The cost of installing a voice port line card to supply retail voice service is 
estimated to be $37.50 per port. Alternatively, to supply a voice service without 
the use of a separate port within the DSLAM, customers can purchase a VoIP 
handset that costs between $50 and $70.475 

� Other costs involved in providing retail voice services, including core network 
infrastructure and billing systems, ranges from $32 and $67 per service.476  

� Assuming a service provider currently provides retail voice services via DSLAM 
and ULLS, additional network equipment and operating costs are not required to 
supply the retail services as wholesale service.477  
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� Business to business interfaces cost $15,000 per reseller to modify an existing 
retail billing system to bill wholesale services.478  

Further details of Telstra’s submission on the costs of, and barriers to, entry are 
available in appendix J.  

Telstra submitted that ‘any barriers to entry are sufficiently covered by the conditions 
in the Tribunal’s Orders and Telstra’s continued provision of resale services in 
exempt areas’.479  

Telstra submitted that potential wholesalers do not find it attractive to supply 
wholesale voice-only services at the price Telstra is currently offering but are likely to 
do so if Telstra attempted to increase its prices significantly.480 Telstra submitted 
analysis by Mr Alexander Sundakov (on behalf of Telstra) on price thresholds for 
viable wholesale resale supply (the Sundakov Report).481 On certain assumptions, the 
Sundakov Report estimated that the WLR price threshold would be between [c-i-c] [c-
i-c] for an existing supplier of voice and data services to [c-i-c] [c-i-c] for a 
wholesale-only new entrant.482 

Telstra stated that it does not agree that vertically integrated access seekers will not 
offer resale services to other access seekers that are expected to ‘cannibalise’ their 
retail customers such that wholesale profits would not compensate for lower retail 
profits.483 Sundakov concluded that the extent of any retail cannibalisation is likely to 
have minimal impact on incentives for new entrants or existing operators to supply 
resale services.484 

C.1.6 State of competition 

Telstra submitted that competitive conditions in the exempt ESAs have ‘exceeded 
expectations’, with strong growth in DSLAM-based investment and more intense 
retail competition. Telstra stated that stronger retail competition has led to lower 
prices, better value and greater choice for end-users.485  

Telstra stated that since September 2007, access seekers have continued to invest in 
DSLAMs, expand DSLAM capacity, and invest in core network capabilities.486 
Telstra submitted that [c-i-c] [c-i-c].487 

Telstra submitted that infrastructure-based competition has also expanded beyond the 
380 Attachment A ESAs in the Tribunal’s exemption orders and that subsequent 
inquiries by the ACCC should consider whether additional ESAs meet the Tribunal’s 
exemption conditions to become exempt ESAs.488 
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Wholesale competition 

Telstra submitted that the number of alternative resale service providers is not 
necessarily indicative of the level of competition in the wholesale market. Telstra 
stated that the wholesale market is increasingly competitive, citing the decrease in 
WLR SIOs since September 2007.489 Telstra stated that there were at least four 
alternative providers of resale voice services in the exempt ESAs and that self-supply 
of these services was also constraining Telstra’s behaviour in relation to the supply of 
WLR, LCS and PSTN OA services.490 

Telstra stated that the number of companies acquiring the ULLS has increased from 
11 to 16 since September 2007, while the average number of ULLS-based access 
seekers in each exempt ESA has doubled to 4.4 over the same period.491 Additionally, 
the number of ULLS lines has tripled since September 2007, reaching [c-i-c] [c-i-c] 
lines in June 2011, while WLR SIOs and PSTN OA and LCS traffic have [c-i-c] [c-i-
c].492 Nevertheless, [c-i-c] [c-i-c], which Telstra submitted to be evidence of the price 
competitiveness of its resale services.493  

Telstra submitted that, since the exemptions came into effect, it has continued to 
commercially supply resale voice services at the same or similar prices that have been 
in place from 2005.494 Telstra stated that this demonstrates the very real competitive 
constraints it faces within the exempt ESAs and is a key reason why extensive entry 
of alternative resale providers to the market has not occurred.495 

Telstra submitted that, [c-i-c] [c-i-c].496 

Retail competition 

Telstra stated that increased competition in the exempt ESAs had impacted on its 
retail market share, noting that [c-i-c] [c-i-c].497 Telstra submitted that retail PSTN 
voice services were facing greater competition from services such as carrier-grade 
VoIP and mobile services, noting that [c-i-c] [c-i-c].498 The ACCC’s PSTN services 
price index has declined significantly since 1997–98, while Telstra’s analysis—
submitted to the ACCC in July 2011—showed that the price of fixed line voice 
services has declined since 2007.499 

Telstra submitted that the market segment for fixed line voice services is ‘particularly 
competitive’: a large range of competitive alternatives are offered, including services 
offered by ULLS acquirers and services offered over other networks (including 
hybrid-fibre coaxial (HFC) and mobile).500 The market segment for enterprise and 
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government customers is also ‘strongly competitive’ and the exemptions have not 
adversely affected access seekers’ ability to compete for customers in this sector.501 

Telstra cites the [c-i-c] [c-i-c] Statement that carrier-grade VoIP services delivered via 
DSLAM infrastructure typically support additional features that are not available on 
the PSTN service today, including: a Do Not Disturb function; call screening or 
selective call rejection; high definition voice; IP video phones, video calls and video 
conferencing; and multiple lines or numbers over a single broadband access.502 

C.1.7 Industry certainty and regulatory burden 

Industry certainty 

Telstra stated that reopening the exemptions inquiry was likely to result in increased 
uncertainty and regulatory risk and that the prospect of re-regulation may have 
distorted access seekers’ investment decisions.503  

In the interests of regulatory certainty, Telstra submitted that the ACCC should not 
re-regulate the declared services in the exempt areas unless the reasons for doing so 
are compelling.504 Telstra submitted that if the ACCC did not follow this approach, it 
would risk undermining the stability of the environment for investment and therefore 
be ‘at odds with’ Part XIC of the CCA.505  

Additionally, Telstra stated that it was inappropriate for the ACCC to consider 
re-regulation only ten months after the exemptions had taken effect.506 Telstra 
submitted that: 

� consistent with various provisions in Part XIC of the CCA, a period of three to 
five years would enable the ACCC to more accurately ascertain the competitive 
impact of the exemptions 

� a review ten months after the exemptions took effect is at odds with the three year 
regulatory period, and 

� the Tribunal’s exemption orders specified a five year duration.507 

Regulatory burden 

Telstra submitted that the exemptions are in the access provider’s legitimate business 
interests because of the cost savings associated with deregulation. More specifically, 
the administrative and compliance burdens of regulation will be removed.508 

C.1.8 Impact of NBN 

Telstra stated that the commencement of the deployment of the NBN had not deterred 
access seekers from investing in DSLAMs, noting that the number of ESAs that meet 
the Tribunal’s exemption conditions is growing.509 Further, Telstra submitted that 
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access seekers, including Internode and iiNet, had made comments to the media 
regarding plans for further DSLAM deployments while recognising the pending NBN 
roll-out.510 

C.1.9 Telstra submission in response to access seek ers’ 
submissions (received 6 December 2011) 

On 6 December 2011, the ACCC received a confidential submission from Telstra in 
response to access seekers’ submissions to the September 2011 issues paper. Telstra’s 
reply submission provided additional information and data on the state of competition 
in exempt ESAs, as well as comments on issues raised in access seekers’ submissions. 
Telstra’s submission reiterated a number of issues raised in its previous submissions, 
including its October submission to the ACCC’s issues paper. Telstra’s submission 
also raised some new issues. 

[c-i-c]511 512 

[c-i-c]513  

[c-i-c]514  

[c-i-c]515 

[c-i-c]516 517 518 519 

� [c-i-c]520 521 522  

� [c-i-c]523 

� [c-i-c]524  

� [c-i-c]525  

� [c-i-c]526  

[c-i-c]527 

[c-i-c]528 529 
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[c-i-c]530 

[c-i-c]531 

C.1.10 Summary of Telstra submission (received on 9  December 
2011) 

[c-i-c] Telstra submitted that, if the ACCC decides to remove the exemptions, the 
terms and conditions in the FADs should not apply to the currently exempt 
services.532 Telstra stated that the ACCC should issue an interim access determination 
(IAD) for the currently exempt services at the prices proposed in the SSU and 
undertake proper consultation in relation to making an FAD for the currently exempt 
services.533 

Telstra submitted that the FAD prices for fixed line services issued in July 2011 are 
less than Telstra’s accounting costs.534  

It stated that the exempt ESAs face a high degree of competitive discipline which has 
become stronger since the exemptions were made.535 Telstra submitted that there is a 
high potential risk of competitive harm if prices are re-regulated in competitive ESAs, 
on the incorrect basis that they constitute an enduring bottleneck.536 Telstra submitted 
that, notwithstanding the competitive nature of the supply of exempt services, the 
ACCC retains power under Part XIC to re-regulate the pricing of services in exempt 
areas in the future and also that the SSU contains measures that deal with prices for 
exempt services.537  

C.2 Optus submission 

C.2.1 Position on exemption provisions 

Optus submitted that there is no longer any valid rationale for the exemptions and that 
the ACCC should remove the exemptions as soon as practicable.538 

C.2.2 Assessment framework 

Optus submitted that the proposed assessment framework is broadly appropriate. It 
stated that, if price and service offerings to end-users were likely to be better in the 
‘future with exemptions’ than the ‘future without exemptions’ scenario, then the 
exemptions should remain in place.539 
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Optus submitted that if Telstra is able to exercise market power, end-users would 
experience reduced competition and pay relatively higher prices in the ‘future with 
exemptions’ scenario.540 

C.2.3 Rationale for the exemptions 

Optus submitted that there is no rationale for the exemptions. It stated that there 
would be no difference in DSLAM investment by access seekers in the ‘future with 
and without’ scenarios, for the following reasons:541 

� Access seekers faced incentives to invest in DSLAMs that were independent of 
the exemptions. Incentives were provided by the ULLS/WLR price differential 
and ability of ULLS-based access seekers to better control service quality and 
product offerings to retail customers. If it was feasible to invest in DSLAMs, 
access seekers will have done so already. 

� Optus’ decision to invest in DSLAMs is not highly sensitive to the availability of 
regulated resale services. 

� Given the extensive DSLAM infrastructure already in exempt ESAs, a new 
entrant would anticipate fierce competition. Further infrastructure investments are 
unlikely to be commercially feasible. 

� The NBN deployment reduces the expected return from DSLAM investments by 
reducing the time recoup investment costs and increasing the risk of such 
investments due to uncertainty about the NBN roll-out schedule.  

Optus submitted that competition will be less intense in the ‘future with exemptions’ 
scenario because:542 

� Some access seekers will absorb the price increase. 

� Some access seekers will go out of business. 

� Some access seekers will switch to alternative ULLS-based wholesale service 
providers. 

As a result of exercising its market power in the exempt ESAs, Telstra’s market share 
and revenue will increase. 

Optus submitted that it is not relevant to look backwards at the ladder of investment 
that has been reached. It stated that a forward looking approach is needed to ensure 
that competition flourishes on the NBN.543 Optus stated that:  

By removing a critical stepping stone for potential service providers, the exemptions will 
discourage entry and reduce the intensity of retail level competition both before and after the 
NBN becomes Australia’s main fixed line access platform.544 

Optus stated further that the ACCC needs to look at whether higher ‘rungs’ on the 
ladder will be ‘prudent’ under the NBN and given that it most likely will not, in order 
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to encourage competition on the new platform, a similar ‘rung’ should be regulated 
now.545  

C.2.4 Market definition 

In regard to the wholesale market for resale services, Optus submitted that resale 
services offered by suppliers other than Telstra have different characteristics. It stated 
that, for some resellers, alternative resale products are not acceptable substitutes, even 
if Telstra were to raise its prices significantly.546  

Optus submitted that alternative services are not a viable substitute for wholesale 
customers that require: voice-only services; a multicast service or complex services; 
national coverage; ubiquitous coverage within the exempt ESAs; or a ‘switchless long 
distance’ service to supply the long distance market. In addition, some resellers are 
not willing to switch away from Telstra due to switching costs.547 

Optus submitted that residential and corporate/government customers have different 
requirements to other customer groups.548 It stated that there are a range of complex 
services (traditionally supplied over Telstra’s PSTN network) which are required by 
its corporate and government customers. Optus offers most of its products using its 
‘Optus Evolve’ IP-based VPN platform delivered via Ethernet or the ULLS. [c-i-c] [c-
i-c]549 

Optus submitted that the nearest equivalent service to the WLR service offered by 
Optus Wholesale is its residential grade, RBT (Residential Broadband and Telephony) 
product.550 Optus submitted that the RBT product is [c-i-c] [c-i-c]551 Optus submitted 
that it generally sells bundled voice and broadband products rather than voice-only 
products to its wholesale customers.552 

C.2.5 Barriers to entry 

Optus identified a number of barriers to entry. It submitted that the cost of DSLAM 
investment is significant and that the ACCC’s estimate of the cost of DSLAMs is 
incorrect. [c-i-c] [c-i-c] 553 554 555 

Optus submitted that integrated product offerings from a single supplier, that is, the 
ability to procure service on a ‘whole of business’ basis, are a critical requirement for 
many business end-users.556 Optus submitted that it does not have the capacity to offer 
national service coverage without relying on Telstra’s resale services to supply 
customers outside its DSLAM footprint.557  
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Optus stated that [c-i-c] [c-i-c]558 Optus also submitted that [c-i-c] [c-i-c] 559 

Optus identified [c-i-c] [c-i-c] 560 

Optus submitted that its IP-based VPN platform named Optus Evolve [c-i-c] [c-i-c] 561  
562 563 564 

Optus submitted that by removing a ‘critical stepping stone’ for potential service 
providers, the exemptions will discourage entry.565 

C.2.6 State of competition 

Optus submitted that the expected restraint on Telstra’s market power from alternative 
wholesale suppliers has failed to materialise. Optus submitted that Telstra is currently 
charging it [c-i-c] [c-i-c] per month for WLR.566 It noted that this is above the current 
regulated rate for WLR. Optus submitted that Telstra will be even less restrained in 
the exercise of market power in the ‘future with exemptions’ scenario, stating that it is 
highly likely that Telstra will take ‘more extreme action once the exemptions are 
confirmed.’567 

Substitutability of alternative wholesale services 

Optus submitted that, to the extent that the alternative resale services are not 
acceptable substitutes, Telstra will have market power in respect of the exempt 
services in the ‘future with exemptions’ scenario.568 

For contestable end-users who can be served via ULLS, competition from access 
seekers with DSLAM infrastructure was already vigorous before the exemptions were 
proposed. For these contestable customers the exemptions will have no ill effects, but 
no benefits either. End users who cannot be served effectively via the ULLS (because 
of large pair gain systems or those who require ‘business grade’ SLAs) will 
experience less intense competition and higher retail prices due to the exemptions.569  

Optus submitted that [c-i-c] [c-i-c] 570 571  

It stated that [c-i-c] [c-i-c]   

Optus contrasted Telstra’s assurance options for ULLS with the options for Telstra’s 
WLR service. Optus stated that, for its WLR services, Telstra offers [c-i-c] [c-i-c] 572 
In contrast, the assurance options for ULLS are as follows: 
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Telstra Business Service Assurance Options for ULLS573 

 CBD Urban Rural Centre Remote 

Availability [c-i-c]  [c-i-c] [c-i-c] [c-i-c] 

Hours of 
Coverage 

[c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Target 
restoration 
time 

[c-i-c] [c-i-c] [c-i-c]  [c-i-c] 

Optus submitted that [c-i-c] [c-i-c] 574 575 

Optus submitted that customers that cannot be effectively serviced via the ULLS must 
continue to be served by Telstra or by an access seeker taking resale services from 
Telstra. Telstra’s ability to exercise market power with respect to these customers will 
not be restrained by the existence of retail service providers or wholesale service 
providers that have made DSLAM investments.576 

Optus’ ability to compete in wholesale market 

Optus submitted that [c-i-c] [c-i-c] 577 578  

Optus submitted:  

� It is not commercially viable for ULLS-based access seekers to supply voice-only 
services at wholesale competition with Telstra. [c-i-c] [c-i-c].579 

� Optus does not proactively offer ULLS-based voice-only wholesale services or 
encourage its wholesale customers to take up ULLS-based voice-only services. 
Optus stated that only [c-i-c] [c-i-c] of its total wholesale services are standalone 
voice-only customers.580 

� Optus will make voice-only services available to customers but only subject to 
certain conditions. [c-i-c] [c-i-c]581 

� [c-i-c] [c-i-c]582 

� [c-i-c] [c-i-c]583 

Conditions relating to wholesale products are discussed further in Appendix I. 

C.2.7 Industry certainty and regulatory burden 

Optus did not make any specific submissions on the impact of the exemptions on 
industry certainty and the regulatory burden. 
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C.2.8 Impact of NBN 

Optus submitted that, [c-i-c] [c-i-c]584  

It submitted that Internode’s stated intention to deploy more ADSL2+ DSLAMs is 
nearly two years old and the NBN deployment has become much more advanced. It 
stated that the economics of DSLAM investment will be less appealing in 2012 
compared to 2010.585 

Optus submitted that fixed line telecommunications customers do not often switch 
suppliers and establishing a market presence and customer base before the NBN 
deployment is a key imperative for prospective retail service providers.586 Optus 
submitted that [c-i-c] [c-i-c] 587 

It submitted that [c-i-c] [c-i-c] 588 

Optus submitted that NBN Co’s 12 month construction plan includes areas of overlap 
with the exemption ESAs. Optus stated that access seekers will not invest in any 
further DSLAM infrastructure in these areas since any such investments will be 
overbuilt within 12 months, leaving insufficient time for the cost of the investment to 
be recovered.589  

Optus stated that NBN Co’s information release demonstrates the unusual degree of 
risk faced by potential investors in DSLAM infrastructure at present and that, due to 
the risk of NBN overbuild, it is unlikely that access seekers will begin significant new 
investments in DSLAMs in the post January 2012 period.590 

C.3 Primus submission 

C.3.1 Position on exemption provisions 

Primus submitted that the exemption provisions should be removed.591 Primus 
submitted that Telstra is the dominant supplier in all relevant markets and is using its 
market power to raise access charges above what would provide an acceptable 
commercial return. Primus stated that competition for resale services has not 
sufficiently emerged and is unlikely to emerge during the NBN roll-out.592  

C.3.2 Assessment framework 

Primus did not make any specific submissions on the assessment framework. 

C.3.3 Rationale for the exemptions 

Primus submitted that the initial rationale for exemptions—promoting infrastructure-
based competition—is no longer relevant given that the NBN stifles the incentives for 
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investing.593 Primus submitted that ‘if the business case existed to develop 
competitive supply, it would occur irrespective of whether or not the exemptions are 
in place’.594  

Primus stated that competitive supply of wholesale services has not emerged because 
ULLS-based competitors cannot provide voice services without significant new 
investment and because these competitors are unwilling to supply wholesale services 
when they also compete in the retail market.595 

C.3.4 Market definition 

Primus submitted that the key market was for fixed line voice services.596 

C.3.5 Barriers to entry 

Primus submitted that while the regulatory regime supported the deployment of 
infrastructure based competition, the absence of regulation creates a barrier to 
entry.597 

Primus submitted that there are economic and commercial reasons why industry does 
not invest in substitutable voice capabilities to provide an alternative to the Telstra 
regulated WLR, PSTN OA and LCS services including: 

� Margins are too low. 

� Alternative services are not a viable substitute due to different supply conditions 
and availability of the underlying ULLS. 

� The uncertainty caused by both the potential for exchanges to be capped and the 
transition to the NBN continue to make DSLAM investments extremely risky. 

� The establishment of necessary wholesale interface processes and systems.598 

C.3.6 State of competition 

Primus submitted that the exemptions provide Telstra with the ability to compromise 
competition. It stated that competition to provide resale services has not emerged 
across the relevant geographic areas.599 Primus submitted that Telstra’s price 
discrimination in relation to exempt services has dampened competition by increasing 
the resellers’ costs and this has had the effect of harming the LTIE.600  

C.3.7 Industry certainty and regulatory burden 

Primus did not submit on industry certainty and regulatory burden. 
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C.3.8 Impact of NBN 

Primus submitted that the transition to the NBN continues to make any possible return 
on investment [in substitutable voice capabilities] extremely risky.601 

C.4 AAPT submission 

C.4.1 Position on exemption provisions 

AAPT submitted that the ACCC should vary the FADs to completely remove the 
exemption provisions.602 AAPT submitted that retention of the exemption provisions 
would result in reduced competition and would not promote the efficient use of, and 
investment in infrastructure.603  

C.4.2 Assessment framework 

AAPT submitted that the key issue for the ‘with and without’ assessment is the extent 
to which access seekers can compete in the retail market for fixed voice services using 
the ULLS in the absence of regulated access to WLR, LCS and PSTN OA.604 AAPT 
submitted that all the conditions and limitations imposed by the Tribunal should be 
retained in the ‘future with’ scenario and additional conditions should also be 
adopted. The additional conditions proposed by AAPT are:  

� The exemptions do not apply to an access seeker when the access seeker is unable 
to retain its old supply sources, unable to enter into an alternative contract, or has 
no business case to invest in its own infrastructure. 

� The exemptions do not apply where an access seeker requires access to five or 
fewer voice lines for an end-user. 

� The exemptions do not apply where an end-user cannot be supplied by way of the 
ULLS. 

� Telstra must inform access seekers about its building of, or intention to build, a 
sub-exchange.605  

C.4.3 Rationale for the exemptions 

AAPT submitted that the exemptions have not met the ACCC’s objective of 
encouraging investment in voice-capable infrastructure and thereby creating a 
wholesale market for resale services that used the ULLS as an input.606  

AAPT stated that wholesale markets for resale services have not developed because 
the ULLS is not capable of providing the same voice functionality as WLR and 
LCS.607 It stated that wholesale markets for resale services are unlikely to develop 
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because the NBN roll-out is likely to discourage investment.608 Additionally, AAPT 
submitted that the exemptions are deterring the efficient use of installed infrastructure 
because, due to the price increases in exempt ESAs, LSS-based services (used in 
conjunction with WLR and/or other services) are now less competitively priced, 
meaning that existing DSLAMs at exchanges would not be fully utilised.609 

AAPT submitted that the ACCC should not give much weight to the ladder of 
investment in its ‘future with and without’ assessment because the theory has flaws 
and is no longer relevant in the NBN environment (because investment in the copper 
network would be inefficient).610 

C.4.4 Market definition 

AAPT submitted that there are four relevant market dimensions: 

� retail markets for voice only services 

� wholesale markets for voice only services 

� retail markets for bundled broadband and voice services, and 

� wholesale markets for bundled broadband and voice services.611 

AAPT submitted that there is no substitutability between bundled voice and 
broadband services and voice-only services.612 AAPT stated that if a customer sought 
a single line voice-only service, access seekers could only supply the customer by 
purchasing WLR.613 AAPT submitted that while VoIP services may be comparable to 
traditional PSTN voice services for residential customers, VoIP is not a substitute for 
business users as they require a higher quality of service and fast restoration times.614 
In addition, AAPT submitted that mobile services are not substitutable for traditional 
PSTN voice services.615  

AAPT submitted a witness statement, in response to Telstra’s witness statement, 
which stated that:  

carrier grade VoIP cannot at this time be considered to be substitutable for POTS due to the 
operational limitations of the ULLS in respect of service restoration, features and other 
technical aspects, from the customers’ perspective or otherwise …[and] cannot be considered 
an economic substitute for a single line POTS service.616 

AAPT submitted that there should be separate markets for residential users and 
corporate/government users because of the different product requirements for 
corporate and government users.617  

AAPT submitted that the ESA was not the appropriate geographic dimension of the 
market. It provided the following reasons to support its view:  
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� A single ESA does not provide the necessary economies of scale to justify an 
access seeker creating a wholesale offering. 

� Even if certain exchanges are competitive, it is not workable for access seekers to 
acquire wholesale inputs on an exchange-by-exchange basis. 

� The removal of regulation in certain areas may have the perverse effect of 
reducing competition in those areas.618 

C.4.5 Barriers to entry 

AAPT submitted that large pair gain systems (LPGS) and sub-exchanges present a 
barrier to entry to ULLS-based competitors by limiting the number of prospective 
customers that can be gained in an exchange service area.619 AAPT submitted that the 
number of LPGS deployed, and the number of sub-exchanges created, are both 
increasing.620  

AAPT stated that access to end-users served by sub-exchanges could take twice as 
long, and cost twice as much, as accessing end-users served by the main exchange.621 
AAPT submitted that this was because access seekers may need to queue and invest at 
both the main exchange and sub-exchange. Further, some sub-exchanges may be too 
small to accommodate access seekers’ equipment.622 

In addition to pair gain systems and sub-exchanges, AAPT submitted that queuing 
and the cost of upgrading power or Telstra Exchange Building Access (TEBA) space 
may deter entry by access seekers.623 AAPT submitted that other barriers to entry 
include the absence of: TEBA space; TEBA power, main distribution frame (MDF) 
cabling; and competitively-priced backhaul.624 AAPT’s submission indicated that 
some of these barriers may be surmountable in some circumstances. For example, 
AAPT stated that it has previously deployed a DSLAM outside the exchange building 
and built fibre to exchanges for backhaul.625  

AAPT submitted that the lack of access to competitively-priced resale services may 
form a barrier to entry. Access to competitively-priced resale services is crucial for 
new entrants in order to allow them to gain market share and build their reputation.626 
AAPT submitted that access to competitively-priced resale services is also important 
for existing access seekers—who may use WLR, in conjunction with the LSS and 
DSLAMs, to provide a bundled voice and broadband service to end-users—as the 
WLR price impacts on decisions regarding DSLAM investments.627  

AAPT submitted that [c-i-c] [c-i-c] 628 
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AAPT stated that, as it is not economically viable for AAPT to provide a voice-only 
resale service on a single-line, standalone basis, it has little or no incentive to supply a 
single-line, voice-only resale services on a wholesale or retail basis.629 

AAPT stated that [c-i-c] [c-i-c]630 

AAPT submitted that [c-i-c] [c-i-c] 631 

C.4.6 State of competition 

AAPT stated that Telstra is utilising its market power to raise the WLR price in 
Exemption areas above the price in declared areas, despite there being no cost-based 
justification for such differentiation.632 AAPT stated that the price of WLR in exempt 
areas has been raised to [c-i-c] [c-i-c] compared to the efficient price of $22.84 
determined by the ACCC.633 

AAPT stated that there is no competitive market for voice-only services as Telstra is 
the only wholesaler.634 AAPT submitted that the WLR price increases in the exempt 
ESAs [c-i-c] [c-i-c]635 

AAPT submitted that some of the potential adverse effects of geographic deregulation 
on competition identified by the OECD have materialised.636 AAPT submitted that by 
raising the price of WLR in exempt areas, Telstra is cross-subsidising between its 
competitive variable charges (such as call charges) and the non-competitive WLR 
charge.637 Additionally, AAPT submitted that the exemptions give Telstra the ability 
to force access seekers into whole of business deals for WLR at a blended price 
higher than the regulated price.638 

AAPT submitted that the lack of alternative providers of wholesale resale services 
reflects technical limitations that limit the ability of access seekers to provide resale 
services that are equivalent to Telstra’s. These limitations include: 

� AAPT’s DSLAMs being incapable of supplying equivalent PSTN voice services 

� potential loss of service due to a power failure at the customer’s premises 

� the need for both the customer and access seeker to purchase additional 
equipment, and  
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� inferior quality of service, service level agreements and ubiquity associated with 
ULLS (relative to WLR).639 

C.4.7 Industry certainty and regulatory burden 

AAPT submitted that ‘if broad, complicated, impractical or onerous conditions’ are 
required in order for the ACCC to be satisfied that the exemptions should continue, 
the exemptions should be removed completely.640  

C.4.8 Impact of NBN 

AAPT submitted that ‘the NBN creates an additional reason to support the removal of 
the Exemptions’, because further investments in the copper network would ‘clearly be 
inefficient’.641  

AAPT submitted that the NBN will have a positive impact on its ability to offer 
wholesale services as AAPT will no longer be competing against a vertically-
integrated carrier.642 However, AAPT submitted that the ‘full impact of the NBN will 
not be felt for a number of years’.643 

C.5 Macquarie Telecom submission 

C.5.1 Position on exemption provisions 

Macquarie Telecom submitted that the exemptions should be removed. It stated that 
‘the geographic exemptions are a leftover of the pre-NBN environment and have no 
place in the transition to the NBN’.644 Macquarie Telecom stated that regulated access 
to WLR, LCS and PSTN OA services should be provided until Telstra’s copper 
network is completely decommissioned.645 

Macquarie Telecom stated that [c-i-c] [c-i-c] Without exemptions, Macquarie would 
be paying the regulated price of $22.84 per month.  

C.5.2 Assessment framework 

Macquarie Telecom submitted that it supports the proposed ‘future with and without’ 
framework. Macquarie Telecom submitted that: 

the “future with” exemptions scenario should be aligned with the existing conditions and 
limitations as set out in the Tribunal’s Metropolitan Orders and the Fixed FADs.646  

C.5.3 Rationale for the exemptions 

Macquarie Telecom submitted that the ladder of investment theory should not be 
given any weight in the ‘with and without’ assessment as investments in 
DSLAMs/MSANs are of no use in the NBN environment. Macquarie Telecom stated 
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that it is inefficient to invest in assets that will become stranded before the end of their 
useful lives (even where the investment costs could be recovered) when sunk assets 
with the necessary capacity already exist.647  

C.5.4 Market definition 

Macquarie Telecom submitted an appropriate market construct is: 

� the downstream supply of fixed voice-only services 

� the downstream supply of bundles of voice and data services 

� the upstream supply of inputs to fixed voice-only services and 

� the upstream supply of inputs to bundles of voice and data services.648 

Macquarie Telecom submitted that there is a market for voice-only services that is 
distinct from a market for bundled voice and broadband services. It stated that 
bundled offerings meet the needs of some, but not the majority of, end-users. 

Macquarie Telecom submitted that 60 per cent of Telstra’s fixed lines in operation are 
voice-only.649 It stated that some voice-only customers purchase lines for alarms and 
point of sale equipment [c-i-c] [c-i-c] For these customers, bundled voice and 
broadband services are not effective substitutes for voice-only services.650  

Macquarie Telecom stated that mobile services are not adequate substitutes for fixed 
line voice services because of service quality differences including call clarity, 
network reliability and the personal, mobile nature of mobile services.651  

It submitted that VoIP services are not effective substitutes for reasons including 
inability to trace a caller’s location, vulnerability to a loss of power and call quality 
variation.652 

Macquarie Telecom submitted that there are separate residential and 
corporate/government market segments for retail voice services. Residential 
consumers choose a service based on price and service performance whereas 
corporate/government consumers are most interested in service performance, 
reliability and responsiveness. Residential consumers require discrete service 
offerings, which they purchase ‘off-the-shelf’, while corporate/government consumers 
require a total service solution which they purchase using tenders.653 

Macquarie Telecom submitted that the geographic market is national. Differentiated 
services do not exist to meet the needs of customers located in specific geographic 
areas. Moreover, a business /government customer is likely to require services in 
multiple ESAs.654 
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C.5.5 Barriers to entry 

Macquarie Telecom stated that supplying a retail voice-only service using the ULLS 
and its own DSLAM/MSAN infrastructure is likely to be uneconomic because of [c-i-
c] [c-i-c].655 

Macquarie Telecom submitted a detailed business case for meeting its existing use of 
WLR with self-supply of voice services via DSLAMs. The modelling indicated that it 
was uneconomic for Macquarie Telecom to make such investments. Such investments 
would become commercially viable only if [c-i-c] [c-i-c] 656 

Macquarie Telecom stated that scale economies and uncertainty around the NBN 
rollout are ‘material barriers to entering the voice-only market’.657  

It stated that the existence of only one wholesale supply option, in conjunction with 
the price difference between exempt and non-exempt ESAs, also poses a barrier to 
market entry.658659  

C.5.6 State of competition 

Wholesale competition 

Macquarie Telecom submitted that there is effectively no wholesale competition in 
supplying voice-only services and only limited wholesale competition in supplying 
broadband and bundled services.660 The primary reason why access seekers invest in 
infrastructure like DSLAMs and MSANs is so that they can provide broadband and 
bundled voice and broadband retail services, not to supply wholesale voice-only 
services.661 

Macquarie Telecom considers that the development of wholesale competition has 
been constrained by a number of factors, including concerns about Telstra’s capacity 
to use its market power to ‘circumvent competition via predatory retail conduct’ and 
its ability to interfere with the provision of ULLS services.662 

In addition, Macquarie Telecom submitted that a retail service provider has little 
incentive to supply its competitors with wholesale products as it would prefer to make 
its own retail sale than facilitate a competitor’s sale.663 Further Macquarie Telecom 
stated that potential wholesale suppliers may choose not to supply wholesale services 
because such activities are viewed as ‘distraction[s] to their core business of selling to 
retail customers’.664 

Macquarie Telecom stated that it has attempted to obtain alternative wholesale supply 
[c-i-c] [c-i-c].665 
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Retail competition for corporate and government customers 

Macquarie Telecom submitted that, by setting a price for WLR in excess of $30 per 
month in exempt ESAs, Telstra has shown that it can ‘effectively increase prices by 
much more than a SSNIP’ without constraint from the retail or wholesale level.666  

Macquarie Telecom submitted that Telstra currently charges it [c-i-c] [c-i-c] per 
month for WLR in exempt ESAs.667 [c-i-c] [c-i-c] 668 

Macquarie Telecom submitted further that [c-i-c] [c-i-c] 669 

Service standards for wholesale services 

Macquarie Telecom submitted information regarding the service standards provided 
by Telstra in respect of the WLR and ULLS. Macquarie stated that fault rectification 
for WLR service occurs within the following time frames: 

Geographic Area Rectification Time Frame 

Urban [c-i-c]  

Rural [c-i-c] 

Remote  [c-i-c] 

[c-i-c] [c-i-c] In contrast, Macquarie submitted that, regarding ULLS, it has the option 
to purchase [c-i-c] [c-i-c] which provide the following fault rectification standards: 670 

Package Cost Time Geographic 
Area 

Rectification 
Time Frame 

[c-i-c] [c-i-c] 

[c-i-c] [c-i-c] 

[c-i-c]  [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] [c-i-c]  [c-i-c] 

PSTN OA services 

Macquarie Telecom submitted that [c-i-c] [c-i-c] 671 

C.5.7 Industry certainty and regulatory burden 

Macquarie Telecom did not make a specific submission on the impact of the 
exemptions on industry certainty and the regulatory burden. 
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C.5.8 Impact of NBN 

Macquarie Telecom submitted that, faced with scarce resources for investment, access 
seekers now prefer to invest in NBN related projects, such as content, transmission, 
data centres and cloud computing, rather than in DSLAMs/MSANs.672 

Macquarie Telecom stated that the importance of resale services is heightened by the 
transition to the NBN because retail service providers need a customer base for 
migration to NBN services. Macquarie Telecom stated that it is concerned that the 
exemptions will constrain the capacity of non-Telstra retailers to ‘take advantage of 
the opportunities afforded by the NBN’.673 It stated that Telstra has an incentive to 
maximise its retail market share before transition to the NBN and that Telstra can 
achieve this by increasing its resale prices.674 

Macquarie Telecom stated that the NBN is now ‘well underway and enshrined in 
legislation’.675 Accordingly, the threat of wholesale self-supply provides little 
constraint on Telstra’s prices for its resale services.676 

Macquarie Telecom submitted that transition to the NBN has created an uncertain 
environment for retail service providers. It stated that investor certainty is essential for 
the development of wholesale competition because it reduces the riskiness of 
investments.677  

C.6 Herbert Geer submission (on behalf of Adam Inte rnet, 
Internode and iiNet) 

C.6.1 Position on exemption provisions 

Herbert Geer submitted that the exemptions should be removed as they are not in the 
LTIE.678 

C.6.2 Assessment framework 

In support of its submission, Herbert Geer submitted a brief ‘with’ and ‘without’ 
assessment that identified the effects on competition, investment in infrastructure, 
consumers, regulatory burden and regulatory uncertainty.679  

C.6.3 Rationale for the exemptions 

Herbert Geer submitted that the underlying rationale for the exemptions appeared to 
have been: 

� The exemptions would encourage competition based on the ULLS. 

� ULLS based competition in retail markets is superior to resale based competition. 

� The exemptions are consistent with the ‘ladder of investment’ theory. 
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Herbert Geer stated that these underlying justifications are problematic.680 

C.6.4 Market definition 

Herbert Geer submitted that there are separate wholesale and retail markets for voice 
services and bundled voice/broadband services.681 

C.6.5 Barriers to entry 

Herbert Geer submitted that, in the absence of a competitive wholesale market, 
Telstra could prevent new entry to retail market by raising the price of WLR, thereby 
making it impossible for new entrants using the WLR to compete with Telstra and 
ULLS-based access seekers.682 

C.6.6 State of competition 

Herbert Geer submitted that Telstra will be unconstrained in the wholesale markets 
for voice and bundled voice/broadband services in the ‘future with’ the exemptions.683 

Herbert Geer submitted that the availability of regulated access to both ULLS and 
WLR services promotes greater competition, and provides greater consumer choice, 
than access to only the ULLS.684 

Herbert Geer provided a supplementary submission from Simon Hackett of Internode 
which described an example of how lower service standards for the ULLS, compared 
to the WLR, could inhibit competition in supplying retail services to certain segments 
of the market by ULLS-based access seekers.685  

C.6.7 Industry certainty and regulatory burden 

Herbert Geer submitted that the exemptions increase regulatory uncertainty because 
the exemption footprint may increase every six months.686 

Herbert Geer stated that the exemptions increase the regulatory burden as the ACCC 
is required to monitor the scope of the exemption footprint and, although not 
compelled to, Telstra and the access seekers collect and provide data to the ACCC 
regarding service numbers and DSLAM capacity.687 

C.6.8 Impact of NBN 

Herbert Geer submitted that:  

While … the NBN has not yet totally extinguished every conceivable business case for 
continued investments in ULLS based infrastructure, there will come a point when all ULLS 
based infrastructure investment is no longer viable due to the fact that NBN will make ULLS 
based infrastructure obsolete. 688 
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Herbert Geer stated that the ACCC is required to take a long term view and the 
negative impact of the NBN roll-out on the viability of DSLAM investments must be 
given sufficient weight.689 It stated the NBN will have a major impact on determining 
when it ceases to be efficient to invest in new ULLS based infrastructure in any given 
case.690 

Herbert Geer submitted that the exemptions create a risk that access seekers may be 
forced into inefficient investment in ULLS based infrastructure, despite the NBN roll-
out making these investments redundant.  

C.7 Competitive Carriers’ Coalition submission 

C.7.1 Position on exemption provisions 

The Competitive Carriers’ Coalition (CCC) submitted that the ACCC should remove 
the exemptions at the earliest opportunity.691 

The CCC submitted that there has been serious harm to the interests of competitors as 
a result of Telstra’s ability to use the exemptions to increase prices above the ACCC’s 
price determinations for services that competitors have no choice but to acquire. 

C.7.2 Assessment framework 

The CCC did not make a specific submission regarding the proposed assessment 
framework for the inquiry. 

C.7.3 Rationale for the exemptions 

The CCC stated that it is ‘concerned that there has been a continual shifting of the 
goal posts by the ACCC as to the intentions of the exemptions and the conditions that 
would justify them.’692 The CCC submitted that:  

… while the ACCC is entitled to have new objectives on which it can rely to maintain and 
potentially extend the exemptions, the objective of stimulating investment by access seekers 
for self-supply only is … doomed to fail.693 

C.7.4 Market definition 

The CCC submitted that there is a separate market for fixed line voice-only 
services.694 

C.7.5 Barriers to entry 

The CCC stated that its members do not plan to make investments in voice 
capabilities to provide alternatives to the WLR, PSTN OA and LCS services because: 

� retail margins are too low 
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� the alternative services would be unable to provide a substitute to the Telstra 
services because of the different supply conditions and availability pertaining to 
the underlying ULLS, and 

� the uncertainty caused by both the potential for exchanges to become capped and 
the transition to the NBN makes payback too unpredictable.695 

C.7.6 State of competition 

The CCC submitted that Telstra remains the dominant supplier of resale services in all 
markets relevant to the inquiry.696 It submitted that competition for fixed line services 
(or resale services) is not effective in any geographic area.697 

The CCC stated that there is no realistic prospect of new sources of fixed line voice 
services emerging that would have any material impact on Telstra’s market power in 
the supply of resale services.698  

C.7.7 Industry certainty and regulatory burden 

The CCC did not make a specific submission on the impact of the exemptions on 
industry certainty and the regulatory burden. 

C.7.8 Impact of NBN 

The CCC submission questioned why anyone would invest in copper infrastructure 
when industry is moving to the NBN, even if a business case could be made for such 
investment.699 

The CCC submitted that Telstra retains market power in an environment where the 
transition to the NBN creates a powerful incentive for it to exploit its market 
power.700 The CCC also stated that it is clear that Telstra has a strategy to retain its 
fixed line customer base with a view to migrating customer to the NBN and at the 
same time weaken the position of competing retail service providers.701 

C.8 Frontier Economics submission (on behalf of AAP T, 
Macquarie Telecom, and Optus) 

Frontier Economics was commissioned by Macquarie Telecom, AAPT and Optus to 
prepare a response to Telstra’s submission to the issues paper. Frontier Economics 
was asked to assess if Telstra or its experts provided new evidence or information on 
the ladder of investment theory and if Telstra and its experts overlooked any relevant 
information that would assist the ACCC in its exemptions variation inquiry. 
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C.8.1 Position on exemption provisions 

Frontier Economics submitted that the exemptions are likely to hinder, rather than 
promote, competition in the relevant downstream retail voice market.702 

C.8.2 Assessment framework 

Frontier Economics did not make any specific submissions on the proposed 
assessment framework. 

C.8.3 Rationale for the exemptions 

Frontier Economics submitted that Professor Cave’s claims that prices in exempt 
areas have not been raised by Telstra is incorrect. The WLR prices charged to 
Macquarie Telecom and AAPT have increased, in part due to the withdrawal of 
previous rebates.  

Frontier Economics submitted that Professor Cave’s analysis of European regulators’ 
exemptions policies relates to Wholesale Broadband Access rather than to wholesale 
voice services. Frontier Economics further submitted that nearly all other European 
regulators still regulate thee equivalent WLR (narrowband) services.703 It referred to a 
recommendation by the European Commission that countries that do not regulate 
WLR should reconsider their decision.704 

C.8.4 Market definition 

Frontier Economics submitted that voice-only services are distinct from bundled 
services. Regulation of the ULLS has benefited retail customers who purchase a 
bundle of ADSL and fixed line voice services. Serving retail consumers of voice-only 
services still requires the purchase of WLR, LCS and PSTN OA services.705 

Frontier Economics further submitted that the voice market is still significant. It stated 
that, based on Telstra data, the number of voice-only services in the 
380 Attachment A ESAs could be between [c-i-c] [c-i-c] 

In relation to the substitutability of VoIP services, Frontier Economics submitted that 
Telstra’s submission overlooked small to medium enterprises (SMEs).706 Some of 
these businesses require a fixed voice line for services such as EFTPOS, fax machines 
and alarms. For these services VoIP is not a suitable substitute.707 

Even when VoIP is a technical substitute for PSTN voice, it may not be an economic 
substitute. Frontier Economics submitted that there does not seem to be any evidence 
of retail supply of stand-alone VoIP. Frontier Economics submitted that it is likely to 
be economic only to supply both voice and data services using the ULLS.708 

Frontier Economics stated that retail purchases of bundled voice and broadband 
services indicates that many end-users still place value on receiving a traditional 
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PSTN voice service.709 In addition, Frontier Economics submitted that Telstra 
requires a customer to purchase a PSTN voice service in order to obtain a Telstra 
fixed line broadband service. Since they are required to take a PSTN voice service, 
they are unlikely to gain value from substituting a VoIP service for the PSTN voice 
service.710 

C.8.5 Barriers to entry 

Frontier Economics submitted on barriers to entry in its June 2011 submission. It 
stated then that the three main reasons why switching to ULLS-based supply was 
implausible were: 

� New entry is uneconomic, given the scale of existing entry and customer 
distribution in existing exemption areas. 

� Suppliers of services using ULLS will not find it economic to supply wholesale or 
retail voice-only services 

� The NBN creates a substantial risk that new investments will become stranded 
before a reasonable return has been recovered.711 

Frontier Economics further noted that Telstra has reportedly stated that the ‘average 
payback time for new DSLAMs… was four to five years’.712 Frontier Economics 
stated that the payback period would be longer if voice-only services were provided 
because these services provide only around half the revenue per line that can be 
obtained compared with the supply of both broadband and voice services.713 

C.8.6 State of competition 

Frontier Economics submitted that it did not agree with Professor Cave’s views on the 
effectiveness of indirect competition from retail markets on the wholesale market for 
resale services.714 Frontier Economics submitted that the benefits to Telstra from 
raising wholesale WLR/LCS prices seem to outweigh the wholesale revenue lost as a 
result of resale customers switching to self-supply or supply of resale services by 
ULLS-based access seekers.715 

The ineffectiveness of indirect constraints is demonstrated by Telstra’s ability to 
charge a higher price for business WLR than residential WLR although the ACCC has 
set a single price for WLR in non-exempt areas.716 

Consumers that wish to purchase voice-only services remain dependent on Telstra 
access seekers that acquire WLR, LCS and PSTN OA services.717 
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C.8.7 Industry certainty and regulatory burden 

Frontier Economics did not make a specific submission on the impact of the 
exemptions on industry certainty and the regulatory burden. 

C.8.8 Impact of NBN 

Frontier Economics submitted that Telstra’s claims that DSLAM investment is not 
being negatively affected by the deployment of the NBN are based on out-of-date, 
backward-looking evidence. Further, Frontier Economics submitted that even if some 
further DSLAM investments occur, there is no evidence that any access seekers have, 
or will, invest to supply services to voice-only wholesale or retail customers.718 

C.9 ACN Pacific submission 
ACN Pacific submitted that the exemptions have a materially adverse impact on 
competition in retail markets, and in particular, on smaller service providers.719 

It submitted that retail prices are higher than they would otherwise be if there were no 
exempt ESAs. In addition, it stated that there has been ‘no discernible effect on 
product range or quality of service’. Thus, the overall impact on end-users has been 
negative.720 

ACN Pacific stated that wholesale markets for resale products, particularly WLR, are 
uncompetitive. It stated that Telstra is the only viable supplier and has demonstrated 
that it can and will raise prices in exempt ESAs relative to prices in non-exempt 
ESAs.721 
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Appendix D:  Summary of resubmitted Telstra 
submissions 

 

In response to the issues paper, Telstra resubmitted a large number of documents. 
Telstra provided these documents to the ACCC on three CDs. The documents 
resubmitted by Telstra are: 

� Attachment A – Telstra’s submissions dated 3 June 2011 and annexures 

� Attachment B – Telstra’s submissions dated 15 July 2011 and annexures 

� Attachment C – Telstra’s letter to the ACCC dated 2 September 2011 in response 
to the ACCC’s request for market information 

� Attachment D – all other previous submissions and evidence made in the 
WLR/LCS exemptions application process 

� Attachment E – all other previous submissions and evidence made in the PSTN 
OA exemptions application process. 

Telstra has stated in its 17 October 2011 letter to the ACCC that it is relying on all 
these documents in its submission to the issues paper.  

This appendix summarises the information provided in these documents under the 
following sections: barriers to entry, market definition, indirect constraints from retail 
level competition, incentives on vertically integrated firms and strength of 
competition. 

D.1 Barriers to entry 
Telstra has previously provided information relating to the barriers to entry via self-
supply, including the costs of installing DSLAMs and obtaining access to 
infrastructure.  

D.1.1 DSLAM cost 

Telstra submitted that there are no material barriers to competitor entry and expansion 
using DSLAM-based infrastructure for the following reasons:722 

� Entrants do not face materially higher sunk costs than Telstra in relation to 
investments in DSLAMs, for the following reasons: 

- DSLAMs have short asset lives 

- DSLAMs can be redeployed 

- the cost of DSLAMs form a relatively small part of total costs 

- access to switching and transmission infrastructure can be purchased from a 
range of network operators such as Optus, Primus, AAPT, Soul and Telstra  

- advertising and marketing costs are minimal as wholesalers can readily 
identify and directly approach their potential customers. 
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� Entrants do not face materially higher minimum efficient scale barriers than 
Telstra, in investing in DSLAMs, as long as they have access to financing.723 

� There are no technical constraints on DSLAM-based competitors providing a 
standard telephone service (STS) of an equivalent quality to Telstra’s STS. 

� Entrants do not face materially higher backhaul transmission costs than Telstra, in 
relation to investment in DSLAMs. This is because the backhaul transmission 
market is mature and new entrants are able to purchase backhaul transmission 
from a number of providers. 

� Non-price impediments to DSLAM-based entry and expansion do not pose 
material barriers to competitors. Telstra would potentially breach the CCA, 
standard access obligations and Operational Separation Requirements if it were to 
impose any impediments through non-price conduct (e.g. providing a lower 
quality service than that provided to itself or intentionally delaying the provision 
of the service).  

Telstra stated that the number of DSLAM-based operators can grow within an ESA 
once the initial conditions for deployment of a single non-Telstra DSLAM are met.724 
It stated that the presence of a single DSLAM-based network operator in an ESA 
proves there are no material barriers to entry and provides a sufficient competitive 
constraint on its PSTN OA, WLR and LCS products.725 

Telstra submitted that Chime took a relatively short time to plan and built its DSLAM 
network. Chime built a national DSLAM-based network, spanning some 300 ESAs, in 
less than two years. Chime took no more than six months to build out its entire 
DSLAM-based network in any given state.726 

Telstra further submitted that once a DSLAM investment has been made, the cost of 
connecting an extra customer is limited to connection costs.727 

D.1.2 Estimates of DSLAM investment costs 

In 2007, Telstra stated that the costs of DSLAM investment comprised728: 

Equipment purchase costs 

� $30 per port for data-only equipment 

                                                 
723  Supporting data is provided in Paterson, Report on the economic considerations for LCS and WLR 

exemptions - Annexure A to Telstra's Supporting Submission, 9 July 2007, p. 33. 
724  Telstra, Telstra’s PSTN Originating Access Exemption Applications – supporting submission, 

5 October 2007, p. 23. 
725   Telstra, Telstra’s PSTN Originating Access exemption applications – supporting submission, 

5 October 2007, p. 31; Telstra’s Local Carriage Service and Wholesale Line Rental exemption 
applications – supporting submission, July 2007, p. 23. 

726  Telstra, Telstra’s outline of submissions in reply, 17 April 2009, p. 19.  
727   Telstra, Telstra’s response to access seekers’ submissions regarding the public inquiry to make 

final access determinations for the declared fixed line services, July 2011, p. 19. 
728  Telstra, Telstra Response to Questions from ACCC Discussion Paper of October 2007 in respect 

of the PSTN Originating Access Service, 14 December 2007, pp. 29-30; Telstra’s written outline of 
submissions, 3 April 2009, pp. 14–17; More detailed cost estimates are provided in Telstra, Costs 
and revenues for the supply of ULLS and LSS, revised Annexure I to Telstra’s PSTN Originating 
Access Exemption Applications – supporting submission, undated, pp. 1-2.  
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� $35 per port for voice and data capable equipment, rising to approximately $60 
per port where less than 25 services in operation (SIOs) are serviced.729 

Installation costs 

� $2500 to install a 300 port DSLAM 

� $9000 to install a 1200 port DSLAM.730 

Voice switching and transmission 

� $4.55 and $4.74 per SIO per month for an access seeker providing ULLS-based 
services in Band 1 and Band 2 respectively.731  

Marketing and billing costs 

� The ongoing cost of marketing broadband via ULLS is likely to be $15.20 per SIO 
per month 

� The voice transformation cost (including the avoidable retailing cost of the voice 
products and the network non-originating/terminating access cost) is likely to be 
$12.39 per ULLS-based SIO per month 

� Accordingly, the total cost of marketing and billing voice and data services is 
likely to be $28 per ULLS-based SIO per month 

� For LSS, the broadband on-going retail cost is likely to be $15.20 per SIO per 
month.732 

ULLS/LSS access charges and minimum efficient scale 

At the time of Telstra’s 2007 submission, the ULLS rental charge per SIO, per month 
was [c-i-c] [c-i-c] for Band 1 and [c-i-c] [c-i-c] for Band 2. The LSS rental charge per 
SIO, per month was $3.20.733 734 

In the 2011 final access determinations for the fixed line services, the ACCC set a 
Band 1 to 3 price of $16.21 per SIO, per month for the ULLS and a line rental charge 
of $1.80 per SIO, per month for LSS.735 

Tables D.1 and D.2 show Telstra’s estimates of the total monthly cost per service in 
operation (SIO) for ULLS-based and LSS-based services respectively. Monthly costs 
vary according to the number of access seeker SIOs in the exchange and the band in 
which the exchange is located. Costs are higher when fewer customers are serviced in 
an exchange and when the exchange is located in a less densely populated band. 
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Table D.1: Telstra’s estimate of total costs per month for a ULLS-based SIO 736 

 Band 1 Band 2 Band 3 Band 4 

Number of SIOs in 
exchange 

$ per month $ per month $ per month $ per month 

30 SIOs [c-i-c]   [c-i-c]  [c-i-c]  [c-i-c]  

60 SIOs [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

90 SIOs [c-i-c]  [c-i-c]  [c-i-c]   [c-i-c]  

Table D.2: Telstra’s estimate of total costs per month for an LSS-based SIO 737 

 Band 1 Band 2 Band 3 Band 4 

Number of SIOs in 
exchange 

$ per month $ per month $ per month $ per month 

30 SIOs [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

60 SIOs [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

90 SIOs [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

120 SIOs [c-i-c]  [c-i-c]  [c-i-c]   [c-i-c]  

Telstra estimated that revenue per month was [c-i-c] [c-i-c] for a ULLS-based SIO 
and [c-i-c] [c-i-c] for an LSS.-based SIO. 

These cost and revenues estimates suggested that DSLAM deployment would be 
profitable when a competitor is able to service a minimum of [c-i-c] [c-i-c] ULLS-
based SIOs or [c-i-c] [c-i-c] LSS-based SIOs within a given ESA. These numbers of 
SIOs represented the minimum efficient scale for DSLAM investments using the 
ULLS and LSS respectively.738 

Telstra’s consultant, Dr Paterson, noted that Frontier Economics’ estimate of [c-i-c] 
[c-i-c] and Optus’ estimate of [c-i-c] [c-i-c] were higher than Telstra’s estimates of the 
minimum efficient scale. However, Dr Patterson considered that Frontier Economics’ 
and Optus’ estimates still fell short of an insurmountable barrier to entry. He noted 
that the number of SIOs in an exemption ESA ranged from 1,308 to 32,633 and the 
average number of SIOs was nearly 14,000. Consequently, even if the highest 
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estimate of minimum efficient scale was accepted, an entrant would only need to 
capture less than [c-i-c] [c-i-c] of lines in an average sized ESA to justify entry.739 

Dr Paterson further stated that there should be no distinction made between ULLS 
DSLAMs and LSS DSLAMs as the incremental cost of upgrade is small.740 

Updated costs 

Telstra’s consultant, Mr Lordan, updated Telstra’s cost estimates for equipment and 
installation. Lordan considered that a $30 to $35 cost per port is still valid. To reflect 
the increase in the cost of labour since October 2007, Lordan applied an 8.2 per cent 
increase to the cost of installation. The estimated price for a 300 port DSLAM/MSAN 
(multi-service access node) sub-rack is now between $11,705 and $13,705.741  

D.1.3 Pair gain systems 

A pair gain system is an electronic device that enables several subscribers to share a 
single physical telephone line. An access-seeker is unable to supply an end-user with 
a ULLS-based service when there is a pair gain system at some point along the 
metallic path. The presence of a pair-gain system on a line creates a barrier to entry to 
ULLS-based supply of services on that line. 

In May 2009, the Australian Competition Tribunal decided to impose a ‘pair gain 
condition’ on the exemption orders. As a result, the exemption orders would not apply 
where a line was affected by a pair gain system.  

Telstra considered a pair gain condition unworkable, unnecessary and inappropriate. 
A ‘pair gain condition’ would be inconsistent with, and undermine, the WLR/LCS 
Exemption Orders and would likely lead to regulatory uncertainty and distortions. 
Telstra submitted that the required upgrades to billing systems would be even more 
complex and costly than they would have been in the WLR/LCS Proceeding. Telstra 
estimated that the work required for the implementation of a billing system would be 
at least two and a half times more expensive than the implementation cost as 
submitted in the WLR/LCS Proceeding. That is, at least $5 million.742  

While Telstra submitted that ‘there is limited evidence on the magnitude of the costs 
relating to the implementation of a billing system to effect a pair gain condition’,743 it 
maintained the required upgrades to billing systems would be complex and costly.744  
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Dr Paterson submitted that the deployment of RIMs/LPGS (remote integrated 
multiplexers/large pair gain systems) would not materially affect competitive 
conditions in exemption areas for the following reasons: 

� In most cases, only a small number of customers are affected 

� Exemption ESAs are defined by entrant DSLAM deployment. This demonstrates 
that scale has not been a prohibitive entry issue in any of these ESAs, even those 
with a relatively large proportion of customers serviced by RIMs/LPGS lines.745 

In September 2009, the Australian Competition Tribunal reviewed and subsequently 
set aside its decision to impose a pair gain condition on the exemption orders. The 
Tribunal considered that Telstra had demonstrated that the imposition of such a 
condition would be overly complex and costly.746 

In its submissions to the ACCC’s 2011 inquiry into making FADs for the declared 
fixed line services, Telstra stated that the New Zealand Commerce Commission had 
proposed that there is no distinction between cabinetised and non-cabinetised lines 
which are akin to pair gain systems.747 

Telstra noted that, as at the end of March 2011, approximately seven per cent of lines 
were affected by pair gain systems in the 380 Exemption ESAs.748 

D.1.4 Capped exchanges 

Telstra submitted that, as at 2 January 2008, a total of 506 Telstra exchanges were 
enabled as Telstra exchange building access (TEBA) sites. Of these 463 were not 
capped and 43 were on the January capped list. There were 33 other exchanges, which 
were not then TEBA sites, but were listed as being capped in some way.749 

At that time, there was an average of five carriers in each TEBA enabled exchange 
utilising a total of eight equipment racks per site. 

D.2 Market definition 
In its previous submissions, Telstra stated that there are four types of markets: the 
product, geographic, temporal and functional markets.750 
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D.2.1 Product market 

Telstra agreed with the view expressed by the ACCC in its 2006 draft decision that, in 
the case of the LCS, there are no overwhelming efficiencies from vertical 
integration.751 Therefore, it is appropriate to distinguish between wholesale and retail 
markets.752  

Retail product market 

Telstra submitted that ‘the relevant retail market includes the full bundle of fixed 
voice services: local, long-distance, international and fixed-to-mobile calls; it also 
potentially includes broadband services’.753  

In regard to supply-side substitution, Telstra stated that barriers to substitution across 
call types were relatively low and that there was a trend of substituting PSTN-based 
voice services with VoIP services, which were experiencing substantial growth. 

In regard to demand side substitution, Telstra submitted that fixed line consumers 
have an increasing preference for bundled products. This constrains a ‘hypothetical 
monopolist’ offering just one voice product from imposing a price increase as 
consumers could switch to bundled offerings, rendering the price increase 
unsustainable.  

Telstra stated that there was likely to be a cluster market for a full bundle of retail 
fixed line voice services. It submitted that a cluster market for two (or more) products 
exists when there are strong demand and/or supply-side unbundling costs within the 
group of products, with the result that unbundled supply is not a close substitute for, 
or competitive constraint on, bundled supply.754  

Telstra’s consultant, Dr Paterson, stated that customers’ unbundling costs may include 
the inconvenience of receiving multiple bills from splitting voice services between 
multiple providers and, more generally, having to deal with multiple providers.755 On 
the supply-side, unbundling costs may relate to the customer-specific economies of 
scope associated with billing, as well as customer acquisition and retention costs. Dr 
Paterson also stated that many underlying network costs are shared by one or more 
customers and do not change with call types and volumes. By pursuing economies of 
scope in retailing costs, retail service providers have a commercial incentive to sell as 
many fixed-voice products as possible.756 
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Wholesale product market 

Telstra submitted that there is a relatively broad wholesale market, which includes at 
least the ULLS, Optus HFC network and other competing fixed line networks. 

Retailers without their own network could consider a range of wholesale options from 
which to obtain the necessary input services. These included, in order of increasing 
sophistication: a full resale suite from Telstra; resale broadband to provide VoIP; 
LSS/ULLS, together with other inputs, to provide VoIP; ULLS, together with other 
inputs, to provide STS; and self-supply of all network facilities.757 

D.2.2 Geographic markets 

Metropolitan areas 

Telstra considered an exchange-based approach was suitable. However, broader 
geographic markets could also be defined based on ESAs with similar competitive 
characteristics and possibilities for supply-side substitution.758 

CBD areas 

Telstra considered an exchange-based approach was suitable, but that a CBD-wide 
definition was also a possibility. 

D.2.3 Temporal markets 

Telstra considered that three years is a useful period within which the likely 
emergence of substitution possibilities may be assessed. 

D.2.4 Functional markets 

Telstra considered the exemption provisions should be based on discrete retail and 
wholesale markets.  

Telstra submitted that there were two broad markets appropriate for assessing 
exemptions in respect of WLR/LCS:759 

� downstream markets that encompass the supply of all fixed voice services and 
broadband data services 

� upstream markets that encompass the supply of upstream inputs for the supply of 
fixed line voice services and potentially broadband and mobile services. 

Downstream markets 

The downstream market includes at least the full bundle of POTS or PSTN equivalent 
voice services (basic access, local calls, national long distance, international long 
distance and fixed-to-mobile calls) and potentially broadband, VoIP and mobile 
services.  

                                                 
757   Telstra, Telstra Response to Questions from ACCC Discussion Paper of October 2007 in respect of 

the PSTN Originating Access Service, 14 December 2007, p. 7. 
758   Telstra, Telstra Response to Questions from ACCC Discussion Paper of October 2007 in respect of 

the PSTN Originating Access Service, 14 December 2007, p. 8. 
759  Telstra, Telstra’s Written Outline of Submissions, 3 November 2008, pp. 10-12. 
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Upstream markets 

The upstream market includes the WLR/LCS, as well as a range of other means of 
providing equivalent services, that is, a full resale suite from Telstra; resale broadband 
to provide VoIP; LSS/ULLS, together with other inputs, to provide VoIP; ULLS, 
together with other inputs, to provide STS; and self-supply of all network facilities.  

D.2.5 Alternative networks 

Telstra submitted that a variety of competing networks constrained the pricing and 
supply of its PSTN OA service. These include: fibre-based networks; fixed wireless 
networks; HFC networks; mobile networks; and satellite. Professor Cave considered 
microwave links were also a substitute.760 

Telstra submitted that several operators offered substitutes to the wholesale PSTN OA 
service. For example, Optus offered wholesale access and local calling products 
throughout its DSLAM-based ULLS network in direct competition with Telstra’s 
PSTN offerings. AAPT, Powertel, Nextep and Optus offered a range of wholesale 
products on their own DSLAM-based networks across Australia. 

These products enabled resellers to provide high speed broadband services, access 
services and fixed voice services (using VoIP) which were competitive substitutes to 
retail products. Telstra also stated that mobile substitution for fixed voice calls was a 
growing trend. Therefore, mobile networks would increasingly provide a constraint on 
the price of fixed voice services.761 

VoIP 

Telstra submitted that VoIP telephony products were increasingly being offered as 
fully featured substitutes to traditional PSTN telephony. It was estimated that there 
was more than 260 VoIP providers throughout Australia. The figure of almost 
100,000 VoIP services in operation was predicted to climb to more than 2.8 million 
services by 2011.762 

Dr Paterson distinguished between carrier-grade and application-layer VoIP. It was 
submitted that, given the likelihood of demand-side substitution, carrier-grade VoIP 
should be considered in the relevant market. Conversely, because application-layer 
VoIP requires a particular handset or software installed on a computer, it was not a 
strong substitute.763 

                                                 
760   Statement by Professor Martin Cave of Warwick Business School, University of Warwick, UK for 

Mallesons Stephen Jaques on Infrastructure Investment Consideration in relation to Telstra's 
Request for a PSTN Originating Access (OA) exemption, Attachment to Telstra further 
submission - Response to ACCC information request dated 12 March 2008, p. 6. 

761  Telstra, Telstra’s PSTN Originating Access Exemption Applications – supporting submission, 
5 October 2007, p. 39. 

762  Telstra, Telstra’s PSTN Originating Access Exemption Applications – supporting submission, 
5 October 2007, p. 36.  

763  Paterson Telstra’s PSTN originating access service exemption applications -  Annexure 1 to 
Telstra submission to the ACCC – PSTN OA Exemption applications response to ACCC Draft 
Decision’, 26 September 2008, p. 6. 
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Mobile networks 

Telstra submitted that mobile calls were increasingly a substitute for fixed voice 
telephony services and provided data on fixed-to-mobile substitution.764 

Other issues 

Telstra submitted that the current state of competition in downstream markets was of 
little relevance. Rather, the fundamental point was that barriers to entry, in relation to 
quasi-facilities and facilities-based supply, are surmountable such that there are viable 
substitutes in the upstream market.765 

Telstra stated that WLR and LCS no longer constituted the kind of ‘enduring 
bottleneck’ to which the declared access provisions of Part XIC were originally 
intended to apply.766 

D.3 Indirect constraints from retail level competit ion 
Telstra submitted that the presence of only one alternative DSLAM-based network 
would act as a competitive constraint on Telstra.767 Telstra further submitted that the 
economics of DSLAM-based infrastructure were such that there were no material 
barriers to entry and expansion of competition in the exemption areas. Almost every 
ESA in the exemption areas contained multiple alternative infrastructure networks. 

Telstra’s consultant, Dr Paterson, submitted that if the retail price were to fall, this 
would reduce the percentage of viable ULLS-based voice-only customers available to 
Telstra’s competitors. The reduction in viability would reflect an increase in 
competitive constraints.768 

D.4 Incentives of vertically integrated firms 
On the basis of information provided by Dr Paterson, Telstra submitted that for a 
vertically integrated firm to be able to leverage a competitive advantage in a 
downstream market, it must have substantial market power over the supply of inputs 
necessary for downstream rivals to compete.  

Dr Paterson considered that the vertically integrated firm would not be able to engage 
in such behaviour where the upstream market was competitive. If any one of the 
upstream firms attempted to foreclose the wholesale market, the downstream 
operators were likely to migrate to an alternative supplier.769 

                                                 
764  Telstra, Telstra Response to Questions from ACCC Discussion Paper of October 2007 in respect of 

the PSTN Originating Access Service, 14 December 2007, pp. 24-25. 
765  Telstra, Telstra’s outline of submissions in reply, 17 April 2009, p. 6. 
766  Telstra, Telstra’s Local Carriage Service and Wholesale Line Rental Service Exemption 

Applications – Supporting Submission, 12 October 2007, p. 2. 
767  Telstra, Telstra’s Local Carriage Service and Wholesale Line Rental Service Exemption 

Applications – Supporting Submission, 9 July 2007, p. 23. 
768   Paterson, Report on the economic considerations for LCS and WLR exemptions - Annexure A to 

Telstra's Supporting Submission, , 9 July 2007, pp. 45-46. 
769  P Paterson, ‘Economic Considerations for a PSTN Originating Access Exemption’, Annexure A to 

Telstra’s PSTN Originating Access Exemption Applications – supporting submission, 5 October 
2007, pp. 50-51. 
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Telstra submitted that it did not have sufficient market power to leverage any 
competitive advantage in downstream markets. This was because facilities-based 
competition in the exemption areas was strong and there were no barriers to entry.770 

Telstra submitted that there was adequate protection against anti-competitive vertical 
pricing behaviours in the Australian telecommunications sector. This included: 

� regulatory monitoring of margins between Telstra’s retail and wholesale prices 

� legal risks to Telstra of ‘price squeeze’ behaviour and 

the operational separation aspect of the telecommunications regulatory regime.771 

D.5 Strength of competition 
Telstra’s consultant, Dr Paterson, submitted that the retail market was workably 
competitive based the following evidence: 

� Telstra’s loss of market share 

� increasing substitution to alternative technologies (mobile voice, VoIP, SMS, 
email) 

� low retail switching costs 

� significant churn away from Telstra in retail fixed voice and broadband 
services.772 

Dr Paterson submitted that facilities-based competition is the form of competition that 
best promotes efficiency because it allows for greater innovation and more robust 
price competition. He stated that access regulation dampens efficient levels of 
infrastructure investment by truncating investment returns and creating the potential 
for arbitrage and regulatory dependence. He considered competition was a better 
stimulant for efficient investment than access regulation.773 

He submitted that the markets in which the LCS and WLR were supplied were 
contestable and workably competitive, as evidenced by: changes in market shares; the 
existence of viable substitution possibilities; and the lack of meaningful barriers to 
entry.774 

In its 2011 submission, Telstra stated that its retail market share in the currently 
exempt ESAs was lower than across the CAN as a whole. From September 2007 to 
March 2011, Telstra’s market share in exempt ESAs declined by [c-i-c] [c-i-c].775 
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Telstra submitted that customers have benefitted from increased DSLAM-based 
competition. Since September 2007, the prices paid by end-users for voice-only and 
bundled plans have decreased.776 

Telstra submitted that in the wholesale market there are a number of competitors 
offering wholesale services in exempt ESAs. Telstra’s consultant, Mr Sundakov, 
submitted that substantial self supply of WLR by DSLAM-based operators is 
evidence that the current prices are competitive. Therefore, it is not attractive for 
ULLS acquirers to wholesale line rental and local calls to other suppliers.777 

Telstra submitted that the corporate and government customer market is highly 
competitive. Whole-of-business supply by an access seeker is not threatened by 
having to purchase WLR because fixed line voice services constitute a small 
proportion of the services supplied to these customers. Telstra stated that it intends to 
continue to supply LCS, WLR and PSTN OA services in exempt areas.778 

                                                 
776  Telstra, Telstra’s response to access seekers’ submissions regarding the public inquiry to make 

final access determinations for the declared fixed line services, July 2011, p. 11. 
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Seekers’ submissions regarding the public inquiry to make final access determinations for fixed 
line services, July 2011, p. 11. 
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Appendix E:  Summary of resubmitted Optus 
submissions 

 

This appendix summarises the exemptions-related documents that were resubmitted 
by Optus on 22 June 2011. These documents include specified attachments from the 
September 2008 PSTN OA and WLR/LCS exemptions decisions that Optus requested 
the ACCC have regard to in its current inquiry. 

E.1 Barriers to entry 

E.1.1 Long distance market 

Optus submitted that the barriers to entry in the long distance market were quite low. 
Pre-selection, the availability of wholesale transmission and switch-less 
interconnection meant that new entry is relatively low cost. As a result, there were a 
large number of competitive telecommunications companies providing long distance 
services.779 

Optus submitted that the ACCC’s draft decision on Telstra’s PSTN OA exemption 
applications did not take adequate account of investments that were made in reliance 
upon the availability of regulated access to preselected long distance 
telecommunication services by carriage service providers and by their customers. The 
proposed exemption was likely to reduce the efficient use of these investments and 
deter future investments for these services.780 

E.1.2 DSLAM infrastructure 

Optus submitted that entry into the market for provision of bundled 
telecommunications services would involve significant investment in DSLAM 
infrastructure and other business costs not required for competition in the long 
distance market. Optus estimated that the minimum efficient scale required for 
DSLAM based entry by a competitor was around [c-i-c] [c-i-c] SIOs. Capacity 
constraints and other issues also impeded entry into the market as a ULLS provider.781 

Optus submitted that Telstra’s analysis understated the minimum efficient scale 
because it appeared to: 

� overstate the average revenue per customer. Optus stated that Telstra’s 
assumptions were not supported by the results of its own imputation test 
reports. 

� understate the costs associated with supporting ULLS-based supply, 
particularly the costs associated with the back-end support systems. 

                                                 
779   Optus, Submission to the ACCC on Telstra’s PSTN OA Service Exemption Application, December 
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� overstate customer tenure and the life of the asset.782 

Optus submitted that a number of actual or potential issues could limit or adversely 
impact access seekers’ use of ULLS. Optus stated that: 

� There were ongoing regulatory and legal proceedings in relation to ULLS access 
and pricing. 

� Access disputes could limit access seekers ability to compete with ULLS based 
services. 

� Lines with pair gains systems or a RIM between the exchange and the customer 
premise are not serviceable via the ULLS. 

� Limitations on access to space within exchanges can prevent the deployment of 
DSLAM equipment. 

� Telstra had announced plans to upgrade or augment its network in ways that could 
prevent access to the ULLS.783 

E.1.3 Payback period 

Optus submitted that an efficient access seeker would require longer than two years to 
make a return on its investment. It stated that while an efficient access seeker could 
make a return, on an incremental investment in DSLAM equipment in an individual 
exchange, within two to three years, this was not the relevant question.  

Optus submitted that the costs of switching to DSLAMs were more than the costs of 
the electronics in an exchange. It stated that, even if backhaul could be leased, new 
provisioning systems and network management systems would still be required. 
Optus’ payback period for its own consumer DSLAM rollout in its entirety was [c-i-c] 
[c-i-c].784 

Optus stated that it was unlikely that any access seeker contemplating making an 
investment, as a result of the exemption application, would have sufficient time to 
recoup their investment before that investment was stranded by the deployment of 
fibre.785 

E.1.4 Complex features 

Optus stated that the investments required to enable complex features on its own 
network were very costly. Relevant costs included software and hardware costs, 
licensing fees paid to the switch vendor, development costs and changes to billing and 
IT provisioning systems. 

Optus submitted that the 2004-2006 BNP Enhancement project introduced four new 
features and cost [c-i-c] [c-i-c]. The revenue-generating phase of the project took [c-i-
c] [c-i-c] to complete. The expected payback period for the project was [c-i-c] [c-i-c]. 
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As some features were already available for some Optus projects, Optus considered 
the BNP Enhancement project to have been a relatively simple project.786 

Optus gave details on the migration of [c-i-c] [c-i-c] as an example of a typical 
migration of a corporate customer to a new platform.787 

E.2 Market definition 

E.2.1 Modes of infrastructure based competition 

Optus submitted that, to be considered a viable mode of infrastructure-based 
competition, an alternative to Telstra’s resale services must: 

� allow an access seeker to provide its customers with the relevant services via fixed 
line voice telephony 

� address the competitive impact of the exemption application at both the wholesale 
and retail level, and 

� allow service provision to all customers in each exchange area via fixed line voice 
telephony.788 

E.2.2 Corporate and government  

Optus submitted that either a separate retail market can be defined for the provision of 
services to corporate and government customers or there is a very significant market 
segment, made up of corporate and government customers with particular service 
requirements, that is distinct from the mass market. 

Optus submitted that in the product dimension, corporate and government customers 
typically require distinct services delivered using specialised technologies. Mass 
market offerings are not substitutable for those services.789 

The boundaries of a market may be defined using the ‘hypothetical monopolist’ test, 
which employs a SSNIP analysis to investigate substitution possibilities. 

Optus further submitted that if the monopolist chose to implement a SSNIP, that 
SSNIP could not be defeated by potential competitors operating in the mass market. 
This was because complex features are provided using specialised technologies which 
are not required for mass market service provision.790 

E.3 Incentives of vertically integrated firms 
Optus submitted that the availability of ULLS within the ACCC’s exemption footprint 
did not provide an adequate substitute for the WLR service in the corporate and 
government market. In the event the exemptions were granted, Optus considered that 
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Telstra would be free from competitive constraint when pricing WLR and LCS 
services for carriage service providers supplying services to corporate and 
government customers. The exemptions would allow Telstra to grow its market share 
at the expense of its competitors through a refusal to supply the affected services. 
Optus submitted that Telstra would entrench its dominant position in fixed line 
telecommunications as the new NBN environment approached.791 

E.4 Incentives of a fibre to the node (FTTN) operat or 
Optus submitted that the ESAs within the ACCC’s exemption footprint were those 
most commercially attractive to telecommunications providers. This was due to the 
size of the addressable market and the number of existing ULLS competitors. These 
ESAs would be the most attractive to the FTTN operator for the same reason.792 

Optus further submitted that ULLS-based competition, compared to resale 
competition, has a substantial negative impact on Telstra’s profits since ULLS prices 
are based on cost, rather than on what the market will bear. Optus submitted that this 
gave Telstra an incentive to eliminate ULLS-based competition. If Telstra was the 
preferred FTTN operator, Optus stated that it was likely to prioritise FTTN rollout to 
the ESAs where there was most ULLS-based competition.793 

E.5 Impact on competition 
Optus submitted that the PSTN OA exemptions would restrict competition to a 
smaller number of DSLAM infrastructure suppliers and restrict the ability of pure 
long distance operators to participate in the market. Optus submitted that granting the 
PSTN OA exemptions would reduce the efficient use of the existing long distance 
network and switching infrastructure.794 

Optus submitted that given constraints on ULLS based access and the limitations of 
other options, it was concerned about whether infrastructure-based competition was 
sufficient to ensure that the retail market for the bundle of telecommunications 
services, including line rental and long distance services, was sufficiently contestable 
and workably competitive. Optus submitted that the ULLS is potentially a viable 
mode of competition, subject to caveats. However, the LSS and alternative 
technologies, such as HFC and mobile, are subject to limitations that render them 
unable to exert an effective competitive constraint on Telstra’s pricing.795  

Optus submitted that resellers exert competitive pricing pressure at the margin which 
extends beyond the number of customers they supply. Optus further submitted that 
resellers supply a large number of end-users. The total number of end-users supplied 
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with long distance services via Optus Wholesale was [c-i-c] [c-i-c], the majority of 
which are located in [c-i-c] [c-i-c].796  

Where ULLS-based competition was insufficient to constrain Telstra, the PSTN OA 
would remain an enduring bottleneck because it is essential to providing services to 
end-users in downstream markets. 

Optus submitted that it was already investing in IP-based technologies, independent of 
Telstra’s exemption application. Despite this, high switching costs would prevent 
existing customers from making the transition to IP for some years since their systems 
were configured for legacy technologies.  

Optus submitted that the migration must therefore be gradual. It stated that it required 
access to Telstra’s legacy network during the migration period. If there were 
exemptions, Optus would have to invest in old technology or lose customers who are 
unable to migrate rapidly to IP. This would reduce the viability of Optus’ investment 
in IP. Consequently, Optus considered that the exemptions would impede, rather than 
drive, investment in new technology.797 

E.5.1 Impact on competition in long distance servic es 

Optus submitted that the PSTN OA service plays a role in promoting competition in 
long distance telecommunications services (including international services). If the 
requested exemption was granted, infrastructure-based competitors could not entirely 
substitute for that role.798 In the context of a stand-alone market for long distance 
services, the relevant bottleneck infrastructure is the individual customer’s line. 

Optus submitted that ULLS is potentially a viable mode of competition, subject to 
caveats. However, the LSS and alternative technologies such as HFC and mobile are 
each subject to limitations and so could not exert an effective competitive constraint 
on Telstra’s pricing. 

E.5.2 Competition in the mass market 

Optus stated that the limitations on the exemption, as imposed by the ACCC, would 
not do much to mitigate the exemption’s impact on competition in the mass market. 
Optus considered that removing regulated access to LCS and WLR would not 
encourage access seekers to invest in their own infrastructure. This is because the 
imminent deployment of NBN would promptly strand any such investment. 

Optus submitted that a refusal to supply by Telstra would result in some access 
seekers being unable to compete in the mass market in at least some ESAs. [c-i-c] [c-
i-c]799 
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E.5.3 Competition in the corporate and government m arket 

Optus submitted that granting the exemptions would likely weaken competition in the 
corporate and government market and entrench Telstra’s dominance leading into the 
new NBN environment. The exemptions would not provide a competitive constraint 
on Telstra and prevent it raising the price of WLR and LCS used to supply corporate 
and business customers.800 

Optus submitted that the revenue it received from managed services contracts with 
large corporate and government customers that are supplied using WLR and LCS was 
substantial. If the services were deregulated and Telstra stopped supplying, Optus’ 
annual revenue at risk was estimated to be [c-i-c] [c-i-c]. This estimate was based on 
Optus receiving a total of [c-i-c] [c-i-c] of revenue from Managed Services customers 
that are supplied using WLR and LCS. Optus estimated that [c-i-c] [c-i-c] of these 
customers would be lost if Optus was unable to obtain the resale services.801 

                                                 
800  Optus, Confidential Submission to the ACCC in response to Draft Decision on Telstra’s LCS and 

WLR Exemption Applications, June 2008, p. 4. 
801   Optus, Confidential Submission to the ACCC in response to Draft Decision on Telstra’s LCS and 

WLR Exemption Applications, June 2008, pp. 26-27 



 161 

Appendix F:  Information on the state of competitio n in 
wholesale markets 

 

To inform itself of the state of competition in wholesale markets, the ACCC has 
considered information contained in: 

� the Customer Access Network Record Keeping Rule (CAN RKR) 

� the Regulatory Accounting Framework (RAF) reports 

� information submitted to the ACCC’s six-monthly exemptions calculation 
processes 

� Telstra annual financial reports 

� submissions to the ACCC’s September 2011 issues paper and 

� responses to the ACCC’s 18 August 2011 request for market information relevant 
to the current state of competition in exempt and non-exempt areas. 

Responses to the ACCC’s request for market information were received from Telstra, 
Optus, AAPT, Macquarie Telecom, Aussie Broadband, iiNet and M2. The ACCC 
requested, on an ESA-by-ESA basis, information on:802 

� the respondent’s supply of retail and wholesale fixed line services 

� the number of digital subscriber line access multiplexers (DSLAMs), multi-
service access nodes (MSANs), DSLAMs with voice ports and DSLAMs without 
voice ports that can be upgraded to provide voice capability 

� the respondent’s purchases of wholesale fixed line voice-only services (that is, 
resale services) 

� the supply of resale services by access providers other than Telstra, the prices 
charged for those services (and any rebates or discounts offered) and terms and 
conditions of supply for those services  

� whether the terms and conditions on the supply of wholesale resale products are 
also imposed on the retail products sold by that wholesale service provider, and 

� the charges and any past and/or current rebates paid by access seekers for resale 
services.  

Where available, information is provided for the Band 1 ESAs and the 215 Band 2 
ESAs that have met the criteria to be exempted from the Standard Access Obligations 
(SAOs) in relation to the LCS, WLR and PSTN OA services. 

F.1 General trends 
From the available information, the ACCC identified a number of general trends in 
the wholesale market for fixed line services.  

                                                 
802  Further details on the ACCC’s information request are available at: 
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Access seekers are increasingly self-supplying some of the inputs for retail voice and 
data services. This is done by using the ULLS in conjunction with their own 
infrastructure investments. Table F.1 shows that from 2006–07 to 2010–11, ULLS 
SIOs increased at a compound annual growth rate of 43.1 per cent, although growth 
slowed to around 20 per cent over the last two years.  

Over the same period, sales of wholesale voice-only services provided by Telstra have 
fallen. WLR SIOs and PSTN OA call minutes decreased at an annual rate of 11.6 per 
cent and [c-i-c] [c-i-c] respectively. The ACCC also notes that demand for LCS 
decreased significantly between 2006–07 and 2010–11.803  

Table F.1:  Number of Telstra wholesale services, 2006–07 to 2010–11 (in 
millions) 

 2006-07 2007-08 2008-09 2009-10 2010-11 

Compound 
Annual 

Growth Rate 
2006-07 to 

2010-11  

WLR SIOs a 1.981 1.496 1.285 1.253 1.212   

Annual 
change  -24.5% -14.1% -2.5% -3.3% -11.6% 

ULLS SIOs a 0.239 0.527 0.698 0.831 1.001  

Annual 
change  120.5% 32.4% 19.1% 20.5% 43.1% 

PSTN OA 
call minutesb [c-i-c]   [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]   

Annual 
change [c-i-c]   [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]   [c-i-c]  

Source: 
a  Based on information from Telstra annual financial reports. 

b 
Based on information from Schedule 8 of 

RAF reports. 

Responses to the ACCC’s information request indicates support for these trends. The 
respondent access seekers acquire more than 50 per cent of total WLR SIOs and 
around 80 per cent of ULLS SIOs.804 

Respondent access seekers, as a whole, continued to make infrastructure investments 
in the year to March 2011. The total number of DSLAMs, and the number of 
DSLAMs able to provide a POTS emulation voice service, increased by [c-i-c] [c-i-c] 
respectively between March 2010 and March 2011 (see table F.2). 

The ACCC notes that the information provided by the respondent access seekers 
indicates that less than half of their infrastructure investments are capable, without 
further significant further investment, of providing a traditional POTS voice service. 

                                                 
803  Telstra, Pricing principles supplementary response to the ACCC’s draft report-Schedule 2 

(confidential), November 2010; Response to the ACCC’s inquiry into varying the exemption 
provisions in the FADs for the WLR, LCS and PSTN OA services-issues paper (confidential), 
October 2011, p. 39.  

804  Based on respondent access seeker data, CAN RKR and Telstra’s annual financial reports.  
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Table F.2:  Number of DSLAMs installed by respondent access seekers, 
March 2010 to March 2011  

 March 2010 March 2011 Change 
Percentage 

change 

Total number of DSLAMs a [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Number of DSLAMs able to 
provide a POTS emulation 
voice serviceb [c-i-c]  [c-i-c]  [c-i-c]   [c-i-c] 

Notes: 
a Based on responses from AAPT, iiNet, Macquarie and Optus. 

b Based on responses from AAPT, iiNet and 
Optus. The ACCC considers the following infrastructure is capable of providing a POTS emulation service: 
MSANs, DSLAMs with voice ports and DSLAMs without voice ports upgradeable to provide voice services. 

F.2 Purchases of resale services 
As noted in section F.1, purchases of resale voice-only services have been declining.  

Information submitted to the ACCC’s exemptions calculation process indicates that 
the largest declines in WLR SIOs between March 2010 to March 2011 occurred in the 
[c-i-c] [c-i-c] (see table F.3). In contrast, the number of WLR SIOs increased in [c-i-c] 
[c-i-c]. 

Table F.3:  Number of WLR SIOs by band, as at March 2010 and March 2011  

 March 2010 March 2011  
Change in WLR 

SIOs 
Percentage 

change  

Band 1 [c-i-c]   [c-i-c]  [c-i-c]  [c-i-c]  

Band 2 [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Band 3 [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Band 4 [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Total [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Band 1 ESAs 
and 
exempted 
Band 2 ESAs  

[c-i-c]  [c-i-c]  [c-i-c]  [c-i-c] 

Information submitted by Telstra shows that there were [c-i-c] [c-i-c] WLR resellers 
as at March 2011. Most resellers were not significant acquirers of WLR services; [c-i-
c] [c-i-c] per cent of WLR resellers acquired less than [c-i-c] [c-i-c] SIOs each. 

Respondents to the ACCC’s information request reduced their purchases of WLR 
services by a greater percentage than the overall decline in WLR SIOs. This suggests 
that other access seekers are still growing their retail customer bases by purchasing 
WLR services from Telstra. 

Overall the respondent access seekers have reduced the number of ESAs in which 
they acquire WLR services (see table F.5).  
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Table F.5:  Change in number of ESAs where WLR is acquired by respondent 
access seekers, March 2010 to March 2011 

 Change in the number of ESAs 

Respondent 
access seekers Band 1 Band 2 Band 3 Band 4  Total  

   Exempt 
Non-

exempt Total    

AAPT [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Aussie BB / 
Wideband [c-i-c] [c-i-c]  [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

iiNet [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Macquarie [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Optus [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Total [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Note: [c-i-c] 

Nevertheless, the respondent access seekers still acquired the majority of WLR 
services in March 2011, with approximately [c-i-c] [c-i-c] per cent of all WLR SIOs 
and [c-i-c] [c-i-c] per cent of Exempt WLR SIOs. 

The decline in WLR purchases by the respondent access seekers, and investment in 
their own DSLAM networks, was reflected by a decline in purchases of LCS and 
PSTN OA services:  

� In the year to March 2011, the total number of PSTN OA minutes acquired by 
Optus Wholesale from Telstra decreased by [c-i-c] [c-i-c] and the number of 
services using PSTN OA decreased by [c-i-c] [c-i-c]. 

� Macquarie Telecom’s response indicated the number of LCS calls declined by [c-
i-c] [c-i-c] in the year to March 2011. 

F.3 DSLAM investments 
Using the CAN RKR data, the presence of a ULLS or LSS SIO in an ESA can be 
used as an indication of the presence of a DSLAM or MSAN. Table F.6 shows the 
number of ESAs with DSLAM investments by band and whether the ESA is exempt.  
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Table F.6:  Access seekers’ DSLAM presence by band, June 2011 

  

Band 1 
ESAs 

(exempt)  
Non-exempt 
Band 2 ESAs  

Exempt 
Band 2 
ESAs  

Band 3 
ESAs 

Band 4 
ESAs 

Number of ESAs 16 585 215 749 3717 

Number of ESAs with 
access seeker 
DSLAM presence 16 458 215 89 12 

Number of ESAs with 
at least 3 access 
seekers  16 327 215 8 0 

Number of access 
seekers with a 
DSLAM presence  [c-i-c] [c-i-c] [c-i-c] [c-i-c]  [c-i-c]   

Source: CAN RKR June 2011; Telstra, Response to the ACCC’s information request, September 2011. 

Figure F.1 shows that the number of ESAs with ULLS/LSS-based access seekers has 
increased since 2007-08. The figure also indicates that an increasing number of ESAs 
contain multiple ULLS/LSS access seekers. Figure F.2 shows that an increasing 
number of exempt ESAs contain five or more ULLS/LSS-based access seekers. These 
trends reflect increasing investments in DSLAMs. 

Figure F.1:  Number of ESAs with ULLS/LSS access seekers, by number of 
access seekers  
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Figure F.2:  Number of Exempt ESAs with ULLS/LSS access seekers, by 
number of access seekers  
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Source: CAN RKR. 

Access seekers’ DSLAM footprint has expanded. From September 2007 to June 2011, 
the number of ESAs with at least one ULLS or LSS SIO increased by 81 ESAs, as 
shown in table F.7. The largest increase was in Band 2 where DSLAM coverage 
increased by 58 ESAs.  

Table F.7:  Number of ESAs with at least one ULLS/LSS SIO, by band and 
currently exempt ESAs, September 2007 to June 2011 

 September 2007  June 2011  Change 

Band 1  17 16 -1 

Band 2  400 458 58 

Band 3  65 89 24 

Band 4  12 12 0 

Total 494  575 81 

Band 1 ESAs 
and currently 
exempt Band 2 
ESAs 231 231 0  

Source: CAN RKR. 

Expansion of the DSLAM footprint seems to have slowed. The CAN RKR data shows 
that the number of ESAs with at least one ULLS or LSS SIO grew by only 1.8 per 
cent in the year to March 2011. This suggests that access seekers are investing in 
ESAs with existing DSLAM investment rather than expanding into ESAs without 
previous infrastructure investment. 

From September 2007 to June 2011, the number of access seekers with their own 
DSLAM equipment increased in all ESAs except for Band 4 ESAs. This is shown in 
table F.8. 
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Table F.8:  Number of access seekers with DSLAM investments in each band 
and in exempt ESAs, September 2007 to June 2011  

 September 2007 June 2011 

Band 1  [c-i-c] [c-i-c] 

Band 2  [c-i-c] [c-i-c] 

Band 3  [c-i-c] [c-i-c] 

Band 4  [c-i-c] [c-i-c] 
Band 1 ESAs and 
currently exempt 
Band 2 ESAs [c-i-c] [c-i-c] 

Source: CAN RKR. 

Increased access seeker investment in DSLAMs has resulted in a growing number of 
SIOs provided by access seeker infrastructure. From September 2007 to June 2011, 
the number of SIOs served by access seeker infrastructure increased by 167.4 per cent 
to 1,723,320 SIOs, as shown in table F.9. Most of this gain—[c-i-c] [c-i-c]—occurred 
in the currently exempt ESAs.  

Table F.9:  Number of SIOs served by access seeker DSLAMs (ULLS/LSS 
SIOs), by band, September 2007 to June 2011 

 
September 

2007 June 2011 Change 
Percentage 

change 

Band 1  38,044 69,318 31,274 82.2% 

Band 2  596,578 1,608,268 1,011,690 169.6% 

Band 3  9,112 44,476 35,364 388.1% 

Band 4  714 1,258 544 76.2% 

Total 644,448  1,723,320 1,078,872 167.4% 

Band 1 ESAs 
and currently 
exempt Band 2 
ESAs [c-i-c]  [c-i-c] [c-i-c]  [c-i-c] 

Source: CAN RKR. 

F.4 Investment in voice-capable DSLAMs 
There are several methods access seekers can self-supply voice services through 
MSAN and DSLAM infrastructure: 

� The combination of a voice card/MSAN, soft switching and the ULLS enables the  
provision of a POTS emulation service. Depending on the end-user, a POTS 
emulation service may or may not be substitutable for traditional voice services. 
End-users of voice services are not required to change their standard PSTN 
telephony equipment as the voice service remains analogue from the end-user 
premises to the infrastructure within an exchange. 
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� The combination of internet access device (IAD), soft switching and the ULLS805 
enables the provision a VoIP service. The VoIP service can be carrier-grade, 
which is similar in quality to a POTS service. Alternatively, the VoIP service can 
be a ‘best efforts’ or application-layer VoIP service, which provides a lower 
quality of service than a POTS service. 

In addition to voice services, access seekers that have invested in DSLAMs can self-
supply a range of services such as standalone broadband and bundled voice and 
broadband services. The majority of access seekers with infrastructure investment are 
vertically integrated where the infrastructure is used to self-supply the wholesale 
services needed to supply retail services. 

F.4.1 POTS emulation 

Using the POTS emulation method requires the access seeker to install MSANs or 
DSLAMs with voice ports at the exchange. Other types of DSLAMs are not capable 
of providing a POTS emulation voice service. 

In its 18 August 2011 request for market information, the ACCC sought information 
on the number of MSANs, DSLAMs with voice ports and DSLAMs upgradeable to 
provide voice services that the respondent access seekers currently have installed in 
exchanges. The ACCC considers this equipment represents DSLAMs able to provide 
POTS emulation services.  

The information provided by respondent access seekers on their investment in 
DSLAMs able to provide POTS emulation services is summarised in table F.12. The 
number of DSLAMs able to provide POTS emulation services increased by 
approximately [c-i-c] [c-i-c] per cent to [c-i-c] [c-i-c] in the year to March 2011. The 
majority of the growth is was in [c-i-c] [c-i-c] The data also suggests that some 
existing DSLAMs were upgraded to provide voice services during the period. 

                                                 
805  An access seeker would also be able to supply VoIP via the LSS. However an LSS-based service 

can only be supplied when a traditional voice service is already being supplied to the premises. As 
a result, VoIP services are unlikely to be supplied in addition to a traditional LSS-based voice 
service. 
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Table F.12:  Number of DSLAMs able to provide POTS emulation services 

DSLAMs able to 
provide voice 
service 

MSAN 

 

DSLAM with voice 
ports 

 

DSLAM 
upgradeable to 
provide voice 

 

Total 

  Mar-10 Mar-11 Mar-10 Mar-11 Mar-10 Mar-11 Mar-10 Mar-11 

Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Total [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 
Band 1 ESAs and 
currently exempt 
Band 2 ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Of the total number of DSLAMs owned by respondent access seekers, the proportion 
of DSLAMs able to provide POTS emulation services increased slightly from [c-i-c] 
[c-i-c] per cent to [c-i-c] [c-i-c] per cent between March 2010 and March 2011. [c-i-c] 
[c-i-c] per cent of DSLAMs able to provide POTS emulation services are in Band 1 
ESAs and currently exempt Band 2 ESAs.  

As at March 2011, Optus owned [c-i-c] [c-i-c] per cent of respondent access seeker 
owned DSLAMs with POTS emulation capability. [c-i-c] [c-i-c] Optus advised that 
[c-i-c] [c-i-c] in the year to March 2011. 
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Table F.13:  Change in Optus DSLAMs able to provide POTS emulation 
service from March 2010 to March 2011 

ESAs No. of DSLAMs with voice ports  
No. of DSLAMs upgradeable to 

provide voice services 

 Mar-10 Mar-11 Mar-10 Mar-11 

Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Total [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 1 ESAs and 
currently exempt 
Band 2 ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

F.4.2 Carrier-grade and application-layer VoIP 

Carrier-grade and application-layer VoIP can be supplied using the ULLS and a 
DSLAM. Based on CAN RKR data on the take-up of ULLS and LSS, the following 
conclusions about DSLAM investments can be drawn: 

� There has been significant DSLAM investment by access seekers (from figures 
F.1 and F.2). These DSLAMs are capable of providing carrier-grade or 
application-layer VoIP. 

� DSLAM coverage, and the number of ESAs where VoIP services can potentially 
be supplied to, expanded by [c-i-c] [c-i-c] from September 2007 to June 2011. 

� the number of ULLS and LSS SIOs, and therefore the number of SIOs served by 
DSLAMs, increased by 167.4 per cent to 1,723,320 SIOs from September 2007 to 
June 2011. 

AAPT was the only respondent access seeker to provide information on its use of 
DSLAMs to provide VoIP services. AAPT submitted that, [c-i-c] [c-i-c] AAPT has 
submitted that [c-i-c] [c-i-c] 806 

The ACCC notes that AAPT [c-i-c] [c-i-c] 

                                                 
806  AAPT submission, pp. 23 & 25. 
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Table F.14:  Number of ESAs served by AAPT DSLAMs capable of providing 
voice services 

  ESAs with Hatteras DSLAMs Number of Hatteras DSLAMs  

 ESAs 
March 
2010 

March 
2011 

Percentage 
change 

March 
2010 

March 
2011 

Percentage 
change 

Band 1 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 2 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 3 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Band 4 [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Total [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 
Band 1 ESAs 
and currently 
exempt Band 2 
ESAs [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

F.4.3 Alternative measures of the ability to self-s upply voice 
services 

Telstra stated that, rather than focusing on the number of access seeker DSLAMs, the 
number of ULLS or LSS ports access seekers have installed is a more relevant 
measure of the capacity to self-supply fixed line services. Telstra considered a 
suitable proxy for these ports is the number of interconnect pairs access seekers have 
connected to the Telstra MDF in an exchange. Telstra submitted that: 

� [c-i-c] [c-i-c] 

� [c-i-c] [c-i-c] 

The number of interconnect pairs measures the capacity to provide fixed line voice 
and/or data services using the ULLS or LSS but it does not provide information on 
whether a POTS emulation voice service can be provided. The presence of 
interconnect pairs indicates that an access seeker could provide VoIP services, but not 
whether the service would be carrier-grade or application-layer VoIP. 

F.5 Alternative wholesale voice services 
Several access seekers supply wholesale voice and broadband services for resale to 
retail customers. This section summarises information on wholesale suppliers and the 
type of resale products they offer. 

F.5.1 Optus 

Optus provides wholesale voice and broadband products. It supplies a residential 
grade ULLS-based resale product called Residential Broadband and Telephony (RBT) 
and a [c-i-c] [c-i-c]. Optus submits that the RBT product is its ‘nearest equivalent to a 
Telstra [WLR] service’ [c-i-c] [c-i-c]807  

Optus stated that [c-i-c] [c-i-c] 

                                                 
807  Optus, Submission in response to the ACCC’s issues paper, October 2011, Pub. p. 11 & 17/Conf. 

p. 11 & 17. 
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The number of wholesale RBT accounts increased by [c-i-c] [c-i-c] 

Table F.17:  Number of wholesale Optus RBT accounts by type 

Type of RBT service March 2010 March 2011  

[c-i-c]  [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] [c-i-c] 

The majority of RBT services consist of bundled offerings. In March 2011, standalone 
telephony accounted for [c-i-c] [c-i-c] of Optus’ RBT accounts. Optus submitted that 
[c-i-c] [c-i-c]  808. 

Optus submitted that charges for RBT services are [c-i-c] [c-i-c]809 (Supply conditions 
are discussed further in appendix I.)  

F.5.2 AAPT 

In its response to the ACCC’s information request, AAPT provided information on 
the following wholesale products: [c-i-c] [c-i-c].810 AAPT stated that [c-i-c] [c-i-c]811 

[c-i-c]  

�  

� [c-i-c] 

Table F.18:  Provision of MBE services  

  Band 1 Band 2 Band 3  Band 4 

    Exempt 
Non-

exempt Total     

Number of ESAs 
where MBE is 
supplied [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Number of MBE retail 
service providers [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

Number of MBE 
service addresses [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] [c-i-c] 

[c-i-c] [c-i-c] 

AAPT’s [c-i-c] [c-i-c]812 

                                                 
808  Optus, Appendix A: Optus responses to ACCC request for market information, 6 September 2011. 
809  Optus, Appendix A: Optus responses to ACCC request for market information, 6 September 2011. 
810  AAPT, Fixed line services geographic exemptions – requestion for market information, 21 

September 2011. 
811  AAPT submission, p. 23 & 25. 
812  AAPT, Fixed line services geographic exemptions – requestion for market information, 

21 September 2011. 



 173 

F.5.3 Other wholesale products 

Telstra submitted that at least four service providers supply resale voice services: 
AAPT, People Telecom, Primus and Optus.813 Telstra also submitted that iTelecom 
offers wholesale voice-only, wholesale broadband-only and bundled broadband/voice 
services. Telcoinabox and M2 offer wholesale voice-only and bundled 
broadband/voice services.814  

The ACCC notes that there is a wholesale ‘sub-market’ of access seekers selling 
Telstra’s resale services. [c-i-c] [c-i-c] 815 816 

                                                 
813  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the FAD for the 

WLR, LCS and PSTN OA services – Issues Paper, October 2011, p. 31 (public) p. 40 
(confidential). 

814  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the FAD for the 
WLR, LCS and PSTN OA services – Issues Paper, October 2011, p. 31 (public) p. 40 
(confidential). 

815  Email from M2 on 5 September 2011: ‘Re: letter from ACCC’. 
816  AAPT, Fixed line services geographic exemptions – requestion for market information, 

21 September 2011; email from iiNet on 2 September 2011: ‘Re: letter from ACCC’. 



Appendix G:  Retail price comparisons 
 

This appendix describes the retail market analysis undertaken by the ACCC to inform 
its consideration of the relevant market definition. The ACCC also had regard to the 
retail market information collected for this analysis in assessing the state of retail 
competition. 

The first section of the appendix describes the purpose and provides a broad overview 
of the ACCC’s analysis. It is followed by a description of the methodology and 
assumptions used by the ACCC. Finally, the results of the comparisons are presented.  

G.1 Purpose 
The ACCC has analysed the availability and prices of different retail voice services to 
determine the demand-side substitutability of these alternative services in the event of 
a small but significant and non-transitory increase in price (SSNIP) of a retail fixed 
line voice service. The ACCC compared prices and product offerings for the 
following services: 

� fixed line voice-only 

� bundled fixed line voice and broadband 

� bundled broadband and voice over internet protocol (VoIP), and 

� mobile.817 

An end-user is able to make and receive calls if they acquire any of these products. 
While an end-user may have a preference for a particular product because of its 
underlying characteristics—for example, the mobility they may enjoy with a mobile 
service—an end-user may choose to switch to an alternative product if the price 
differential between their preferred product and another suitable product is 
sufficiently large (for example, due to a SSNIP for fixed line voice-only services). 

The ACCC’s focus in this analysis is on the substitution possibilities for a fixed line 
voice-only user. Accordingly, the ACCC’s analysis is focused on the voice 
component of different products. The benefits an end-user obtains from other product 
features, such as the data allowance, have not been taken into account in analysing the 
potential substitutes for fixed line voice services. The end-user is assumed to simply 
select the cheapest plan from each provider, given their assumed call usage.818  

                                                 
817  The ACCC’s analysis only includes post-paid mobile services. The ACCC considers that post-paid 

services may be more comparable to the other types of products assessed. However, the ACCC 
recognises that for users with very low usage, where the user primarily receives calls and makes 
very few calls, the optimal plan may be a prepaid service. These users may select a cheap mobile 
handset and a plan such as Vodafone’s ‘365 day’ recharge option, which allows them to make $20 
of calls over a one-year period. 

818  The ACCC recognises that, in practice, end-users select a plan based on its overall features, and 
some end-users will be willing to select a plan that costs an extra few dollars per month if this plan 
will provide them with a significantly greater data allowance. However, the ACCC has simply 
selected the cheapest plan for each end-user from each provider, given the call usage assumptions 
for that end-user. The ACCC has focused on the voice component of plans because the three 
declared services subject to this variation inquiry are all voice services.  
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The ACCC recognises that, in practice, an end-user will weigh up a number of factors 
in choosing a suitable telecommunications service.  

The results of this analysis have informed the ACCC’s market definition (see 
chapter 2). The following section outlines the ACCC’s methodology and assumptions 
in conducting its retail price comparisons. 

G.2 Methodology and assumptions 

G.2.1 Selection of retail service providers 

The ACCC selected a range of retail service providers (RSPs) to include in its 
analysis. The ACCC initially gathered a list of RSPs by viewing several plan 
comparison websites.819 The ACCC selected a smaller number of providers from this 
list to include in its analysis.  

The providers selected were broadly representative of the retail market. The ACCC 
focused on relatively large RSPs since these providers serve most end-users but 
included some smaller RSPs for a broader comparison.  

In addition, the ACCC included RSPs operating at all levels of the market, that is: 
providers that completely self-supply (where the RSP has its own network which it 
uses to supply retail voice services); providers that use the unconditioned local loop 
service (ULLS) and their own digital subscriber line access multiplexer (DSLAM) to 
provide services; and providers that resell wholesale services purchased from Telstra, 
an access seeker or a mobile network operator.  

Based on these criteria, the ACCC selected the following RSPs of fixed line services: 

� Telstra 

� Optus 

� TPG 

� Dodo 

� iPrimus 

� Internode 

� iiNet 

� Exetel, and 

� Southern Cross Telco. 

The ACCC selected the following RSPs of mobile services: 

� Telstra 

� Optus 

� Vodafone 

� Virgin Mobile 

                                                 
819  The ACCC used the following comparison websites: http://youcompare.com.au/; http://mobile-

phones.smh.com.au/MobilePhones; http://www.phonesandplans.com.au/; and 
http://www.phonechoice.com.au/. 



 176 

� Amaysim 

� TPG 

� Savvytel, and 

� iiNet. 

After selecting the RSPs to include in its comparisons, the ACCC gathered 
information from the RSPs’ websites about the plans available to residential end-users 
and selected the optimal plan for each type of user. 

G.2.2 Usage Assumptions 

Usage assumptions for fixed line voice services 

The ACCC made usage assumptions for three ‘typical’ types of residential end-
users—low, medium and high users of voice services. There is insufficient 
information available, and too much diversity between these users, to conduct the 
analysis for business and government end-users. 

The ACCC derived its usage assumptions from regulatory accounting framework 
(RAF) data reported by Telstra for the 2009–10 financial year.820 The RAF includes 
information on the number of connected calls and the number of call minutes—for 
each of local, national, international and fixed to mobile (FTM) calls—as well as the 
total number of end-user access lines. The ACCC calculated the average number of 
calls of each type per month by dividing the annual number of connected calls by the 
number of lines and dividing this figure by 12. The average length of each call was 
calculated by dividing the total number of call minutes by the total number of 
connected calls.  

The ACCC assumed that a medium user would make the same number of calls of 
each type as the RAF averages for that call type. A low user was assumed to make 
half as many calls (of each type) as a medium user; a high user was assumed to make 
twice as many calls as a medium user. The ACCC assumed that all user types made 
calls with the same call duration: the RAF average duration for each call type.  

The ACCC also made some other specific assumptions: 

� The number of calls to 13 or 1300 numbers will be an additional ten per cent as 
many as the number of national calls.  

� International calls are assumed to be to the USA to simplify the calculations. 

                                                 
820  While the ACCC receives RAF data from a number of other providers—Optus, AAPT, Primus and 

VHA—it decided to only use Telstra’s RAF data to derive usage assumptions. There is significant 
variation in the average number of calls made per month among different carriers, which may be 
due to alternative business models. For example, some providers may focus on serving business 
customers rather than residential customers: the call structure and length of calls for business 
customers may be quite different relative to residential customers’ call structure and call length. 
The ACCC considers that Telstra’s usage figures are likely to be most representative of a typical 
residential end-user.  
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� In the absence of RAF data on the number of on-net and off-net calls to mobiles 
(from fixed lines), the ACCC assumed that half of all fixed to mobile calls are 
made on-net and half are made off-net.821  

� VoIP users are assumed to make fewer calls to mobiles than other fixed line users. 
A medium VoIP user is assumed to make one on-net and one off-net FTM call per 
month while low and high users make half and twice as many calls as a medium 
user, respectively. 

� Finally, the ACCC did not include a call duration for local calls and calls to 13 or 
1300 numbers because these calls are untimed.  

Table G.1 shows the ACCC’s usage assumptions for fixed line voice services. 

Table G.1:  Assumed number of calls and call duration for fixed line voice 
services 

 Call type 

 Local National  International  13, 
1300 

FTM 
on-net a 

FTM 
off-net a 

 Number of calls per month (by user type)  

Low [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

Medium [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

High [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

 Length of calls (for all user types)  

Call 
duration 
(minutes)  

[c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  [c-i-c]  

a A VoIP user is assumed to make fewer calls to mobiles than other fixed line users. A 
medium VoIP user is assumed to make a total of 2 FTM calls per month, divided equally 
between on-net and off-net. Low users make half as many calls as a medium user per month, 
and high users make twice as many calls as a medium user per month. 

Usage assumptions for mobile voice services 

While the ACCC recognises that, in practice, mobile users may have different calling 
patterns relative to fixed line users, the ACCC has assumed that an end-user of a 
mobile voice service makes the same number of calls per month as a fixed line voice 
service end-user. The ACCC has made this assumption because the purpose of its 

                                                 
821  A call is on-net when it is made to a receiving party on the same network. Several RSPs offer 

discounted rates for on-net fixed to mobile calls.  
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analysis is to assess the potential substitutability of mobile voice services for fixed 
line voice services.822  

Unlike fixed line voice services, mobile plans offered by RSPs do not distinguish 
between local and national calls. Therefore, the ACCC assumed that a medium user of 
mobile services makes [c-i-c] [c-i-c] domestic (that is, within Australia) calls per 
month—the sum of local, national, fixed to mobile and 13 or 1300 calls for a medium 
fixed line voice user. A medium mobile user is assumed to make [c-i-c] [c-i-c] 
international calls per month, the same as a medium fixed line user. As with fixed line 
voice services, a low user is assumed to make half as many calls per month as a 
medium user while high users are assumed to make twice as many calls per month as 
a medium user.  

Some mobile RSPs offer discounted on-net mobile calls. However, the ACCC has not 
taken into account these discounts in its analysis. Because the market shares of the 
mobile RSPs vary significantly, it would be too difficult to estimate the number of 
calls made by a customer on each network at an on-net rate since this would likely 
depend on the total number of customers served by that RSP.  

The ACCC also made the assumption that the average call duration of domestic calls 
is equal to the average call duration of local, national and FTM call types for fixed 
line services.823 The call duration of domestic calls was calculated as follows: 

CallsFTMCallsNationalCallsLocal

MinutesCallFTMMinutesCallNationalMinutesCallLocal
DurationCallDomestic

++
++=

The duration of mobile international calls was assumed to be the same as for fixed 
line international calls. International calls are assumed to be made to the USA.824 
Table G.2 shows the ACCC’s usage assumptions for mobile voice services. 

                                                 
822  The ACCC has cross-checked these usage assumptions against sample customer bills for 3G and 

GSM mobile services provided to the ACCC under the Division 12 record keeping rule. The 
sample bill data suggest that the ACCC’s usage assumptions are not substantially different to 
actual usage of mobile voice services. 

823  As noted above, the ACCC considers that this assumption is reasonable, since the purpose of the 
analysis is to compare the substitutability of mobile voice services for fixed line voice services. 
The ACCC recognises that, in practice, mobile users may have different calling patterns because 
they use their mobile phone to make different types of calls than they would on a fixed line voice 
service.  

824  Some mobile plans allow international calls to be made as part of the plan’s included value, while 
others do not. The ACCC has altered the relevant formulas in its spreadsheet—used to calculate 
the total monthly bill for each plan—to reflect this.  
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Table G.2:  Assumed number of calls and call duration for mobile voice 
services 

 Call type 

 Domestic International 

 Number of calls per month (by user type) 

Low [c-i-c]  [c-i-c]  

Medium [c-i-c]  [c-i-c]  

High [c-i-c]  [c-i-c]  

 Length of calls (for all user types)  

Call duration (minutes)  [c-i-c]  [c-i-c]  

G.2.3 Other assumptions  

Treatment of up-front costs 

Many plans in the ACCC’s price comparisons contain up-front (set-up) charges. 
Examples of these charges include: connection charges; charges for a modem/router 
(for broadband services); and charges for a VoIP-capable handset or modem/router, or 
an analogue telephone adapter (to enable the provision of VoIP services). Where a 
plan has a contract for a certain length—typically, 6, 12, 18 or 24 months—the ACCC 
has amortised up-front costs over the length of the contract; where a plan does not 
have a contract, the ACCC has amortised the cost over 12 months.  

The ACCC selected the cheapest option for up-front charges.825 For example, some 
plans offer a standard modem/router for free but allow a user to upgrade to 
modem/router with greater features for a higher price. The ACCC has selected the 
cheapest option that enables an end-user to use the service. Where mobile handsets 
are not included in post-paid plans, the ACCC has assumed that an end-user simply 
purchases the cheapest handset available: the ACCC used a $10 handset such as those 
available from some Coles supermarkets.  

Capped call rates  

Some RSPs offer capped rates for calls up to a certain length. Where the capped rate 
is cheaper than the variable charge that would be incurred, given the assumed call 
duration, the ACCC has used the capped rate. This charge is entered into the 
spreadsheet as a flagfall, or connection, charge for the purpose of calculating the total 
monthly bill. 

                                                 
825  The ACCC used .the equipment prices of equipment supplied by the RSP of each plan. In practice, 

end-users may prefer to source equipment from other suppliers for price and/or technological 
reasons.  
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G.3 Results of the ACCC’s retail price comparisons 
This section begins with a description of the results of the ACCC’s retail price 
comparisons. It is followed by an analysis of substitution possibilities for fixed line 
voice-only users. 

G.3.1 Results  

Table G.3 compares the average monthly bills for a low, medium and high user of a 
voice-only service and a bundled fixed voice and broadband service. The cheapest 
and most expensive voice-only plans cost less than the cheapest and most expensive 
bundled fixed voice and broadband plans, for all user types. However, for each user 
type, at least one bundled voice and broadband offering is available that is cheaper 
than the average voice-only bill.  

Table G.3:  Comparison of monthly bills for residential customers—fixed voice 
and bundled fixed voice and broadband  

 Fixed voice-only  Bundled fixed voice and broadband  

User 
type a 

Ranking b Service 
provider 

Monthly 
bill c 

Ranking b Service 
provider 

Monthly 
bill c 

Data allowance 

Low Lowest Optus $29.95 Lowest Dodo $43.82 2.5GB peak + 
2.5GB off-peak 

 Highest Southern 
Cross 

$63.65 Highest Southern 
Cross 

$112.73 5GB  

  Averaged  $48.05 Averaged  $79.37  

        

Medium Lowest Optus $49.95 Lowest Dodo $60.94 2.5GB peak + 
2.5GB off-peak 

 Highest TPG $74.68 Highest Southern 
Cross 

$114.42 5GB  

 Averaged  $62.21 Averaged  $90.93  

        

High Lowest Optus $49.95 Lowest Dodo $60.94 2.5GB peak + 
2.5GB off-peak 

 Highest Telstra $107.74 Highest Exetel $129.34 50GB  

 Averaged  $83.11 Averaged  $106.91  

Notes: a Defined as low, medium and high on the basis of assumptions about the number of voice 
calls made. See table G.1. b Based on total bill spend per month. c Bundled plan prices include 
equipment and set-up costs (including switching costs), amortised over the length of the contract, 
or 12 months. d Average prices are the average of all plans included in the ACCC’s analysis. 

Table G.4 compares the average monthly bills for a low, medium and high user of a 
voice-only service and a bundled VoIP and broadband service. The average price of a 
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VoIP service is more expensive than a voice-only service for low and medium users. 
However, for a high user, the average price of a VoIP service is lower than the 
average price of a fixed line voice-only service. For a low user, the cheapest voice-
only service is cheaper than the cheapest bundled VoIP and broadband service. A 
medium user would pay less for the cheapest VoIP service than he/she would for the 
cheapest voice-only service. 

Table G.4:  Comparison of monthly bills for residential customers—fixed voice 
and bundled VoIP and broadband  

 Fixed voice-only  Bundled VoIP and broadband  

User 
type a 

Ranking b Service 
provider 

Monthly 
bill c 

Ranking b Service 
provider  

Monthly 
bill c 

Data allowance 

Low Lowest Optus $29.95 Lowest Dodo $39.15 2.5GB peak + 
2.5GB off-peak 

 Highest Southern 
Cross 

$63.65 Highest iiNet $90.64 50GB peak + 
50GB off-peak 

  Averaged  $48.05 Averaged  $70.04  

        

Medium Lowest Optus $49.95 Lowest Dodo $44.46 2.5GB peak + 
2.5GB off-peak 

 Highest TPG $74.68 Highest iiNet $95.17 50GB peak + 
50GB off-peak 

 Averaged  $62.21 Averaged  $73.34  

        

High Lowest Optus $49.95 Lowest Dodo $55.09 2.5GB peak + 
2.5GB off-peak 

 Highest Telstra $107.74 Highest iiNet $104.22 50GB peak + 
50GB off-peak 

 Averaged  $83.11 Averaged  $81.35  

Notes: a Defined as low, medium and high on the basis of assumptions about the number of voice 
calls made. See table G.1. b Based on total bill spend per month. c Bundled plan prices include 
equipment and set-up costs (including switching costs), amortised over the length of the contract, 
or 12 months. d Average prices are the average of all plans included in the ACCC’s analysis. 

Table G.5 compares the average monthly bills for a voice-only service and a mobile 
service for a low, medium and high user. The lowest, highest and average prices for 
mobile services are significantly cheaper than the corresponding prices for voice-only 
services for all user types.  
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Table G.5:  Comparison of monthly bills for residential customers—fixed voice 
and mobile  

 Fixed voice-only  Mobile 

User 
type a 

Ranking b Service 
provider 

Monthly 
bill c 

Ranking b Service 
provider 

Monthly 
bill c 

Low Lowest Optus $29.95 Lowest TPG $10.82 

 Highest Southern 
Cross 

$63.65 Highest Telstra $50.82 

  Averaged  $48.05 Averaged  $26.06 

       

Medium Lowest Optus $49.95 Lowest TPG $18.82 

 Highest TPG $74.68 Highest Telstra $51.82 

 Averaged  $62.21 Averaged  $36.80 

       

High Lowest Optus $49.95 Lowest Virgin 
Mobile 

$30.31 

 Highest Telstra $107.74 Highest Amaysim $90.94 

 Averaged  $83.11 Averaged  $61.99 

Notes: a Defined as low, medium and high on the basis of assumptions about the number of 
voice calls made. See tables G.1 and G.2. b Based on total bill spend per month. c Mobile plan 
prices include equipment and set-up costs, amortised over the length of the contract, or 12 
months. d Average prices are the average of all plans included in the ACCC’s analysis. 

Figure G.1 shows the information presented in tables G.3 to G.5 graphically. Each 
column in the chart shows the range of prices for a given service, for a given user 
type.  
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Figure G.1:  Ranges of prices for voice-only, bundled voice and broadband, 
VoIP and mobile services 
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G.3.2 Substitution possibilities  

This section outlines the substitution possibilities for a fixed line voice-only end-user. 
The substitution possibilities focus on price and ignore any differences in features or 
quality of service of the different types of services (for example, the benefits of a 
broadband connection).  

In identifying substitution options, the ACCC has not taken into account the impact of 
fixed term contracts—which may require an end-user to commit to a period of up to 
24 months—on an end-user’s decision to switch to a different type of service. Most 
bundled voice and broadband services in the ACCC’s comparisons have a contract 
length of 24 months. The locked-in nature of fixed term contacts may be seen as a 
significant negative feature of such plans by some end-users, such as lower-income 
end-users who see such features as imposing financial risk. 

Low users 

A low user of a fixed line voice-only service pays an estimated average bill of $48.05 
per month. In the event of a SSNIP, this user could: 

� switch to Dodo’s bundled voice and broadband service, which would save them 
over $4 per month. 

� switch to Dodo’s bundled VoIP and broadband service, which would save them 
almost $8 per month, or 

� switch to TPG’s mobile service, which would save them over $37 per month. 
Almost every mobile service in the ACCC’s selection of mobile plans for low 
users is cheaper than the average bill for a low voice-only user. 
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Medium users 

A medium user of a fixed line voice-only service pays an estimated average bill of 
$62.21 per month. In the event of a SSNIP, this user could: 

� switch to Dodo’s bundled voice and broadband service, which would save them 
over $1 per month. 

� switch to Dodo’s bundled VoIP and broadband service, which would save them 
almost $18 per month, or 

� switch to TPG’s mobile service, which would save them over $43 per month. 
Every mobile service in the ACCC’s selection of mobile plans for medium users 
is cheaper than the average bill for a medium voice-only user. 

High users 

A high user of a fixed line voice-only service pays an estimated average bill of $83.11 
per month. In the event of a SSNIP, this user could: 

� switch to Dodo’s bundled voice and broadband service, which would save them 
over $22 per month. 

� switch to Dodo’s bundled VoIP and broadband service, which would save them 
over $28 per month, or 

� switch to Virgin Mobile’s mobile service, which would save them almost $53 per 
month. Almost every mobile service in the ACCC’s selection of mobile plans for 
high users is cheaper than the average bill for a high voice-only user. 

In practice, a retail consumer’s choice between different types of voice services, and 
his/her assessment of the substitutability of different types of services, will depend on 
a range of factors, including the value obtained from the features of the product 
(including data allowances, ability to send and receive SMS messages and/or emails, 
and mobility), the terms and conditions associated with the product (such as contract 
length and any exit fees), and personal preferences. 



Appendix H:  Information on the state of retail mar ket 
competition 

 

H.1 Take up and usage 

H.1.1 Voice-only 

In recent years, the number of fixed line voice-only SIOs has decreased. As shown in  
table H.1, the number of fixed line voice SIOs has decreased from 10.9 million in 
2007 to 10.6 million in 2010. Similarly, the number of fixed line voice-only SIOs has 
decreased from 6.8 million in September 2007 to 6.1 million in June 2010. 

Table H.1:  Number of fixed voice and fixed voice-only SIOs, 2006–07 to 2009–
10 

 2006–07 2007–08 2008–09 2009–10 

Fixed voice SIOs (millions)826 10.9 11 10.7 10.6 

Fixed line voice-only SIOs 
(millions)827 

6.8 6.5 6.2 6.1 

Percentage 62% 59% 58% 58% 

It should also be noted that here the absolute numbers of fixed line voice-only SIOs 
may be overstated. This is because there may be customers who obtain internet 
services by means of dial-up, HFC or wireless that separately connect to a fixed voice 
service. 

When combining CAN RKR data with ABS statistics on broadband usage, the ACCC 
has previously estimated that the number of voice-only services account for at least 
40 per cent of all fixed network services.828 

As shown in figure H.1, the voice call minutes or usage of fixed line voice services 
appears to be decreasing. However, one explanation for this is that dial-up internet 
subscriptions have decreased from approximately 2.8 million in June 2006 to 
0.8 million in June 2010.829 Despite this, fixed line voice minutes are still significantly 
greater than mobile voice minutes.  

                                                 
826  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 16. 
827  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 19. 
828  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 6. 
829  CCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 19. 
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Figure H.1:  RAF reporting companies: fixed and mobile call minutes 2005–06 
to 2009–10830 
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H.1.2 Bundled with broadband 

In the table in ‘voice-only’ the number of fixed line voice-only SIOs, as a proportion 
of fixed line voice SIOs, has been slowly decreasing (62 per cent in 2006-07 to 58 per 
cent in 2009-10). This implies that there is a shift toward bundled fixed line voice and 
broadband internet services.  

ACMA consumer survey data indicates that 52 per cent of Australian households have 
elected to take up bundled communications services. Of those, 95 per cent included a 
fixed line voice service and 84 per cent included internet in that bundle. 831 

On the basis of these figures, it is reasonable to consider take-up and usage of 
broadband services to be an approximation of these figures for bundled voice and 
broadband services (noting that such figures will also include figures for broadband 
only or broadband that is bundled with a non-fixed line voice service).  

The ABS statistics on broadband take-up indicate that DSL connections have been 
steadily growing year on year at about 4 per cent between December 2007 and June 
2011 to from 3.78 million (2007) to 4.49 million subscribers (2011). 

                                                 
830  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 17. 
831  ACMA, Communications report 2009–10 series: Report 2 – Take-up and use of voice services by 

Australian consumers, ACMA, November 2010, p. 26. The ACMA considers a range of 
communications services that may form part of a bundle, including fixed line voice, internet, 
mobile and pay TV. 
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Table H.2:  Number of fixed broadband subscribers for DSL and Cable, for 
ISPs with more than 1,000 subscribers (in thousands)832 

 
Dec 
2007 

Jun 
2008 

Jun 
2009 

Jun 
2010 

Jun 
2011 

 

DSL 3,787 3,936 4,171 4,212 4,493  

DSL  
Growth  

3.93% 

 

5.97% 

 

0.98% 

 

6.67% 

 
4.37% 
(average) 

Cable na na na na 881  

H.1.3 VoIP 

According to Roy Morgan research, as referred to by ACMA, use of VoIP has been 
steadily increasing. In June 2008 10 per cent of all persons aged over 14 years said 
they used VoIP at home. By June 2010, this had increased to 16 per cent.833 The 
ACMA does not breakdown this percentage into carrier-grade and/or other types of 
VoIP. However, as discussed below, the ACMA also states that 86 per cent of VoIP 
calls are made using PC/laptops,834 indicating a form of VoIP other than carrier-grade.  

                                                 
832  ABS, 8153.0 - Internet Activity, Australia, June 2011. 
833  Australian Communications and Media Authority, Communications report 2009–10 series: Report 

2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, p. 14. 
834  ACMA, Communications report 2009–10 series: Report 2 – Take-up and use of voice services by 

Australian consumers, ACMA, November 2010, p. 18. 
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Figure H.2:  Household consumers using VoIP at home (ACMA) 835 

 

Although 80 per cent of broadband users were aware of VoIP in June 2010, only 
23 per cent of broadband users with access to it had taken up a service.836 One 
explanation for the low, but growing, take-up rate is that 47 per cent of those who 
elected not to use a VoIP did not know enough about it.837 This indicates that deeper 
consumer education may be required before awareness of VoIP will develop into en 
masse adoption.  

In April 2010, 64 per cent of VoIP users indicated they made international calls. By 
contrast, only 40 per cent of VoIP users said that they made local calls, with a 
reduction to 20 per cent in the case of calls to mobiles838. This implies that VoIP users 
are those with usage preferences that may at present not be representative of those that 
traditionally use fixed line voice services. 

Further, consumption of VoIP is frequently facilitated by using a PC or laptop. As 
shown below, the traditional methods of making a phone call (i.e. home phone and 
mobile) are not being utilised at this time.839 This could suggest VoIP users are 
predominantly early adopters. 

                                                 
835  ACMA, Communications report 2009–10 series: Report 2 – Take-up and use of voice services by 

Australian consumers, ACMA, November 2010, p. 14. 
836  Australian Communications and Media Authority, Communications report 2009–10 series: Report 

2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 16. 

837  Australian Communications and Media Authority, Communications report 2009–10 series: Report 
2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 16. 

838   Australian Communications and Media Authority, Communications report 2009–10 series: Report 
2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 15. 

839  Australian Communications and Media Authority, Communications report 2009–10 series: Report 
2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 19. 
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Figure H.3:  Device used by consumers to access VoIP services at home 
(ACMA) 840 

 

H.1.4 Mobiles 

Mobile voice services are expanding, both in take up (see below) and usage (see 
earlier ‘fixed and mobile minutes’ chart). Coverage by mobile networks is also 
expanding with GSM and 3G networks, as at June 2010, providing coverage for 
96.22 per cent and 99.09 per cent of the population.841  

ACMA has indicated that the large number of mobile SIOs suggests that penetration 
in Australia has exceeded the level of saturation. Despite this, take up of mobile 
phones has increased by 4.7 million SIOs during the period of 2006-07 to 2009-10. 
Further, 85 per cent of people over the age of 14 have a mobile service, which leaves 
potential for mobile SIOs to rise further. 

Table H.3: Fixed voice and mobile SIOs 

 2006–07 2007–08 2008–09 2009–10 

Fixed voice SIOs (millions)842 10.9 11 10.7 10.6 

Mobile SIOs843 21.3 22.1 24.2 26.0 

                                                 
840  Australian Communications and Media Authority, Communications report 2009–10 series: Report 

2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 15. 

841  Australian Communications and Media Authority, Communications report 2009–10 series: Report 
2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 32. 

842  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 16. 
843  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 16. 
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Although there is a preference toward post-paid plans, 32 per cent of all adult mobile 
phone users engage their mobile services on a pre-paid basis. As shown below, 
consumers in the younger and older age groups tend to have the highest take up for 
pre-paid plans. These age groups are often associated with lower income levels and 
seek to avoid unexpected bills.844 

Figure H4:  Type of mobile phone plan, by age, April 2010 

 

H.2 Concentration 

H.2.1 Voice-only 

During 2009-10, the level of concentration in the provision of fixed voice services 
decreased slightly. However, Telstra continues to dominate the retail fixed voice 
market with its market share remaining at 70 per cent. Optus is the second largest 
provider and has maintained its market share at approximately 12 per cent. Other 
providers account for approximately 17 per cent of the market. 

                                                 
844  Australian Communications and Media Authority, Communications report 2009–10 series: Report 

2 – Take-up and use of voice services by Australian consumers, ACMA, November 2010, viewed 
29 November 2011, p. 10-11. 
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Figure H.5: Fixed voice service shares by subscriber numbers 2006–07 to 
2009–10845 
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During the same period, the total number of providers in the market for fixed voice 
services reduced by 85 to 306.846 

Consistent with this is that while Telstra continues to dominate the provision of fixed 
voice services over its copper CAN, its retail share has decreased. This is attributable 
to the proportion of ULLS SIOs growing. 

H.2.2 Bundled with broadband 

Data specifically referring to market concentration of bundled fixed line voice and 
broadband internet is not readily available. As a result, broadband market share 
should be used as a representation.  

It should be noted that the sale of products such as naked DSL (a product which 
utilises ULLS to provide DSL broadband without any fixed line voice service) and 
broadband-only HFC may alter the accuracy of this proxy. 

Shown below is the DSL and DSL+HFC market shares of ISPs. In 2009-10, Telstra 
had a market share of approximately 40 per cent. While iiNet has become the second 
largest provider of DSL broadband, Optus (when its HFC network is included) is the 
second largest provider of fixed line broadband. 

There is less market concentration for provision of broadband services than for fixed 
line voice-only services. 

                                                 
845  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 20. 
846  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 20. 
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Figure H.6: DSL broadband share 2007–08 to 2009–10847 
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Figure H.7: Fixed broadband (DSL plus HFC) market share 2007–08 to 2009–
10848 
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847  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 32. 
848  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 34. 
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H.2.3 VoIP 

Detailed information on VoIP market shares is not readily available.  

According to the Australian Bureau of Statistics, 61 per cent of ISPs offered VoIP 
services in June 2011.849 It is unclear whether VoIP in this instance refers to carrier 
grade VoIP or application-layer (‘best efforts’) VoIP services. It should also be noted 
that Telstra does not currently offer a high-volume VoIP service to residential 
customers. 

H.2.4 Mobiles 

In 2009 Vodafone and Hutchinson merged to reduce the number of Mobile Network 
Operators (MNO) from four to three. As depicted below, the market shares of the 
three remaining MNOs (Telstra, Optus and VHA) have converged. 

Figure H.8: Market shares of major mobile carriers 2006–07 to 2009–10850  
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Another noticeable trend is that of the small increases in market share of the Virtual 
Mobile Network Operators (VMNO). In 2009-10, VMNOs accounted for 6 per cent 
of the mobile market, which was an increase from 2 per cent in the previous year.851 
VMNOs (e.g. Dodo, TPG, Amaysim, AAPT and Woolworths) are resellers of 
wholesale mobile services that are provided by the MNOs. 

H.3 Price trends 

H.3.1 Voice-only 

Average real prices for PSTN fixed line services decreased by 5.8 per cent in 
2009-10. Since 1997-98, the PSTN fixed line index, as reported by the ACCC, has 
decreased by 38.0 per cent. 

                                                 
849  ABS, 8153.0-Internet Activity, June 2011. 
850  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 25. 
851  ACCC, Telecommunications competitive safeguards for 2009-10, May 2011, p. 25. 
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Figure H.9: PSTN services index by residential and business consumer group, 
1997–98 to 2009–10852 
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Consumers have benefited from decreasing real prices for all PSTN service types, 
with the exception of basic access.853 This has resulted in an increase in basic access 
as a proportion of consumer expenditure on all PSTN service types. In 1997-98, basic 
access accounted for 19 per cent relevant expenditure. By 2009-10, this number had 
risen to 50 per cent.  

                                                 
852  ACCC, Changes in the prices paid for telecommunications services in Australia 2009-10, May 

2011, p. 97. 
853  ACCC, Changes in the prices paid for telecommunications services in Australia 2009-10, May 

2011, p. 97. 
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Figure H.10: Comparison of share of total consumer PSTN expenditure by 
service, 1997–98 and 2009–10854 
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H.3.2 Bundled with broadband 

As identified earlier, prices for PSTN services have been trending downwards. Shown 
below, the real prices of unbundled DSL and HFC based broadband have been 
decreasing through the period of 2007-08 to 2009-10. 

Table H.4: Year-on-year percentage changes in price indexes for internet 
services855 

  2007–08 2008–09 2009–10 

Dial-up –11.0 –13.8 13.1 

DSL –5.2 –0.4 –2.0 

Cable  –5.9 0.5 –1.1 

Wireless N/A –18.5 –14.7 

Overall –6.2 –4.6 –4.9 

The prices of bundled fixed line voice and broadband services should be assumed to 
be effectively linked to the prices of both unbundled services. This suggests that with 

                                                 
854  ACCC, Changes in the prices paid for telecommunications services in Australia 2009-10, May 

2011, p. 98. 
855  ACCC, Changes in the prices paid for telecommunications services in Australia 2009-10, May 

2011, p. 119. 
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real prices of PSTN, DSL and HFC services decreasing, bundled fixed line voice and 
broadband services prices are expected to have decreased by a similar amount. 

H.3.3 VoIP 

VoIP price trend data is not readily available. Prices can vary depending on a number 
of factors. Such factors include whether supply of the VoIP service is on a pre-paid or 
contractual basis, a part of a bundle and whether it is carrier grade or application-layer 
(‘best efforts’) VoIP. 

H.3.4 Mobiles 

Since 1997-98, average prices for mobile phone services decreased by 48.3 per cent. 
In 2009-10, overall prices increased by 1.8 per cent. This slight increase appears to be 
due to a 10.5 per cent increase in the price of GSM services, a significant turnaround 
from the 10.8 per cent decrease in 2008-09. In 2009-10, the price of 3G mobile 
services decreased by 3.6 per cent. 

Figure H.11: Overall mobile services index, 2000–01 to 2009–10856 
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856  ACCC, Changes in the prices paid for telecommunications services in Australia 2009-10, May 

2011, p. 112. 
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Appendix I:  Conditions on wholesale supply of voic e-
only services 

 

This appendix identifies conditions placed by access providers on supplying 
wholesale voice-only services. Such conditions may increase the effective cost of 
purchasing a wholesale voice-only service from the access provider. 

On 18 August 2011, the ACCC wrote to Telstra and a number of access seekers 
requesting market information relevant to the current state of competition in exempt 
and non-exempt areas. In its letter, the ACCC requested information about conditions 
on the supply of voice-only resale services, specifically any conditions on minimum 
contract length, minimum number of voice lines per address, and minimum purchase 
requirements. The ACCC received responses from AAPT857, Optus858 and Telstra.859 

Access seekers also made submissions that identified conditions placed on the 
wholesale supply of resale voice-only services. 

I.1 AAPT 
In AAPT’s response to the ACCC’s request for information, AAPT submitted that it 
offers various wholesale voice-only products that are not based on reselling Telstra 
resale products.860 These products are: SIP [session initiation protocol] Trunks using 
VoIP; ISDN, which is a time-division multiplexing voice offering; and Access 
Advantage POTS and basic rate interface (BRI). Conditions are placed on the supply 
of these services: 

� [c-i-c] [c-i-c] 

[c-i-c] [c-i-c]861  

AAPT’s ULLS-based voice service requires the customer to purchase [c-i-c] [c-i-c]  862 

AAPT submitted that [c-i-c] [c-i-c]863  

I.2 Optus 
Optus’ closest equivalent to WLR is a residential grade service called Optus 
Wholesale Residential Broadband/Telephony (RBT). Optus’ wholesale customers 

                                                 
857  AAPT, Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 21 September 2011.  
858  Optus, Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 6 September 2011. 
859  Telstra Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 2 September 2011. 
860  AAPT, Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 21 September 2011, pp. 4-5. 
861  AAPT, Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 21 September 2011, p. 4.  
862  AAPT, Submission, October 2011, p. 29. 
863  AAPT, Submission, October 2011, p. 6. 
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have the option to purchase voice-only services but these services must be purchased 
[c-i-c] [c-i-c].864  

Optus provides [c-i-c] [c-i-c]865 866 

Optus Wholesale customers that purchase a business plan are charged [c-i-c] [c-i-c]  

Optus imposes conditions on the supply of retail voice-only products, which [c-i-c] 
[c-i-c] 

I.3 Telstra 
Telstra submitted that [c-i-c] [c-i-c] 867 

Telstra does impose other wholesale customer terms.868 Telstra wholesale customers 
must have a centralised help desk to handle enquiries from end-users and perform 
initial diagnosis for end-users’ service difficulties. Access seekers are charged $50 if 
an end user incorrectly contacts Telstra’s help desk. 

Telstra wholesale customers may also have to pay a utilities tax charge in relation to 
the infrastructure used to provide services to the customer. Some Telstra plans are 
available to customers only if they preselect Telstra such as Telstra’s various 
HomeLine plans.869 

I.4 Macquarie Telecom 
Macquarie Telecom noted that the conditions imposed on the supply of wholesale 
services by alternative suppliers to Telstra, [c-i-c] [c-i-c]. Macquarie Telecom stated: 
[c-i-c] [c-i-c]870 

I.5 Primus 
Primus submitted that ‘alternative services cannot provide a viable substitute to 
Telstra services due to different supply conditions and availability relevant to the 
underlying ULLS’.871 

                                                 
864  Optus, Submission, October 2011, p. 14. 
865  Optus, Submission, October 2011, pp. 18-19. 
866  Optus, Submission, October 2011, pp. 32-33. 
867  Telstra Fixed line services geographic exemptions – request for market information, Letter to the 

ACCC (confidential), 2 September 2011. 
868  The full set of wholesale customer terms and conditions is at http://www.telstra.com.au/customer-

terms/. 
869  Telstra, Our customer terms: wholesale services, p. 5, available at 

http://www.telstra.com.au/customer-terms/download/document/hf-fixed-homeline.doc.  
870  Macquarie Telecom, Submission, October 2011, p. 10.  
871  Primus, Submission, October 2011, p. 4.  
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Appendix J:  Cost of infrastructure investments 
 

This appendix outlines information submitted in response to the ACCC’s September 
2011 issues paper and during previous inquiry processes on the costs of, and barriers 
to, infrastructure investment.  

The first section of this appendix summarises parties’ views on the costs of 
infrastructure investment. The second section identifies other potential barriers to 
infrastructure investments identified by access seekers. The final section sets out the 
parties’ estimates of payback periods for infrastructure investments. 

J.1 Costs of infrastructure used to provide voice s ervices 
This section summarises the information submitted on digital subscriber line access 
multiplexer (DSLAM) installation costs, associated costs and expansion costs. It also 
includes information on other costs incurred in providing voice services. 

J.1.1 DSLAM installation costs 

Information received in previous exemption inquiries 

In its supporting submission to its application for exemption in relation to public 
switched telephone network originating access (PSTN OA) in October 2007, Telstra 
submitted that the sunk costs faced by access seekers investing in DSLAMs are not a 
material barrier to entry.872 Telstra submitted that access seekers did not face material 
barriers to entry for several reasons: 

� Entrants do not face materially higher sunk costs than Telstra in relation to 
investments in DSLAMs—a significant proportion of the costs associated with 
DSLAM investments is unlikely to be sunk.  

� Entrants do not face materially higher minimum efficient scale barriers than 
Telstra in relation to investments in DSLAMs—DSLAMs are becoming 
increasingly scalable and access seekers are able to supply both voice and data 
services over their network infrastructure. Therefore, access seekers will not face 
prohibitive difficulty in reaching minimum efficient scale. 

� There are no technical constraints on DSLAM-based competitors providing a 
standard telephone service (STS) of an equivalent quality to Telstra’s STS. 

� Entrants do not face materially higher backhaul transmission costs than Telstra in 
relation to investment in DSLAMs—backhaul transmission can be purchased 
from a number of providers in Telstra’s proposed exempt exchange service areas 
(ESAs).  

� Non-price impediments to DSLAM-based entry and expansion do not pose 
material barriers to competitors—Telstra must comply with the standard access 
obligations in relation to the ULLS and LSS, and would be constrained under 

                                                 
872  Telstra, Submission to the ACCC: Telstra’s PSTN originating access exemption applications – 

Supporting submission, October 2007, p. 41. 
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Part XIB of the Trade Practices Act 1974 from engaging in anti-competitive 
conduct.873 

In October 2007, Telstra submitted a report by Mr Craig Lordan estimating the costs 
of DSLAM materials and installation. In this report, Lordan estimated that the total 
cost of installing a 300-port DSLAM would be $13,000, based on a per port charge of 
$35 and an installation cost of $2,500.874 Telstra submitted Lordan’s updated cost 
estimates in June 2011, which are summarised below, and in sections J.1.2 and J.1.3. 
A more detailed summary of Telstra’s past submissions to exemption inquiries, 
including Lordan’s previous report, is provided in Appendix D. 

Submissions to the September 2011 issues paper 

AAPT submitted that DSLAM installation costs are unlikely to exceed [c-i-c] [c-i-c], 
although the cost will vary depending on the amount of cabling required at a 
particular DSLAM. However, backhaul costs could increase installation costs 
significantly.875  

Optus submitted that the ACCC had underestimated the costs of installing a DSLAM. 
It estimated that the cost of installing a single DSLAM is around [c-i-c] [c-i-c].876 
This figure includes costs associated with: [c-i-c] [c-i-c].877 Optus submitted that 
further costs must be considered when investing in DSLAMs. Optus makes the 
following cost assumptions per DSLAM: [c-i-c] [c-i-c].878 Optus submitted two 
examples of costs it had incurred in investing in DSLAMs: the first example showed 
materials costs from vendors of [c-i-c] [c-i-c] and the second example showed that 
Optus incurred [c-i-c] [c-i-c]. 

Telstra referred to a report on DSLAM costs prepared for it by its consultant, Mr 
Lordan, on 30 May 2011. Lordan estimated that the total cost associated with the 
supply and installation of a 300-port DSLAM is between $11,705 and $13,705, 
consisting of a per port cost of between $30 and $35, and an infrastructure installation 
cost of $2,705.879 Lordan stated that the estimated cost includes the cost of equipment 
and labour but excludes other costs such as third party site costs, costs of network 
management, power cabling to rack, backhaul transmission infrastructure, carrier 
management and service activation.880 

Macquarie Telecom submitted a detailed model on the business case for investing in 
DSLAMs to replace the PSTN and ADSL resale services it acquires. Macquarie 
submitted that the model shows that [c-i-c] [c-i-c]. It submitted that the total capital 

                                                 
873  ibid. 
874  Telstra, Public inquiry to make Final Access Determinations for the declared fixed line services – 

Part C of Telstra’s response to the Commission’s discussion paper: Schedule C.1 – Update of 
expert opinion on the cost of DSLAM infrastructure, June 2011, p. 2. 

875  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 23. 

876  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 
35 (public p. 34). 

877  ibid. 
878  ibid., confidential p. 38 (public p. 34). 
879  Telstra, Public inquiry to make Final Access Determinations for the declared fixed line services – 

Part C of Telstra’s response to the Commission’s discussion paper: Schedule C.1 – Update of 
expert opinion on the cost of DSLAM infrastructure, June 2011, p. 3. 

880  ibid. 
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expenditure needed to supply these services at a new exchange would be [c-i-c] [c-i-
c].881  

J.1.2 Other costs associated with DSLAM investments  

Submissions to the September 2011 issues paper 

Optus submitted that there are three types of ‘operating costs’ incurred ‘per DSLAM 
build’: Telstra fees; site establishment fees; and common build costs.882 Optus 
submitted that the average cost of power per DSLAM per year was [c-i-c] [c-i-c]. The 
annual fee for rental of a first rack in an exchange in 2010–11 was [c-i-c] [c-i-c]. The 
rental cost of subsequent racks in an exchange building was around [c-i-c] [c-i-c] of 
the cost for the first rack. Optus submitted that the total interconnect cable cost per 
DSLAM was [c-i-c] [c-i-c] in 2010–11.  

Telstra referred to a report prepared for it by Mr Craig Lordan on the ongoing 
operating costs of a DSLAM.883 Lordan estimated that the total annual ongoing cost 
per DSLAM port in an exchange is between $10.30 and $35.75,884 which equates to 
an annual operating cost for a 300-port DSLAM of between $3,090 and $10,725.885  

Macquarie Telecom submitted that total operating expenditure would be [c-i-c] [c-i-c] 
per exchange per annum.886 Macquarie submitted that [c-i-c] [c-i-c]. 

J.1.3 DSLAM expansion costs 

Submissions to the September 2011 issues paper 

Optus stated that expanding a DSLAM’s capacity by adding a single voice card would 
cost a total of [c-i-c] [c-i-c]. Installing each subsequent card during the same site visit 
would cost [c-i-c] [c-i-c].887 

Telstra referred to Lordan’s report on DSLAM costs and submitted that the costs of 
expanding supply of carrier-grade voice services would depend on the method used to 
provide the services. Lordan estimated that it would cost an access seeker $900 to 
expand a DSLAM by installing a 24-port voice card, assuming that the access 
seeker’s equipment has sufficient space to accommodate the new card.888 The 
provision of a carrier-grade VoIP service would require the purchase of analogue 

                                                 
881  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
882  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 

36 (public p. 34). 
883  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment H – DSLAM 
voice service delivery costs, October 2011, p. 12. 

884  Consisting of $2.40 for supplier support, $0.85 per technician, and [c-i-c] [c-i-c]. Telstra, Response 
to the ACCC’s inquiry into varying the exemption provisions in the final access determinations for 
the WLR, LCS and PSTN OA services – Issues paper, October 2011, p. 50 (40). 

885  Lordan (on p. 11) notes that his estimates of DSLAM operating costs exclude the costs of 
backhaul, which may vary considerably depending on an access seeker’s choices regarding 
location and delivery model.  

886  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
887  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 

37 (public p. 34). 
888  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment H – DSLAM 
voice service delivery costs, October 2011, p. 16. 
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telephone adapter equipment by a customer: Lordan submitted that this cost was 
typically passed on to customers by providers of carrier-grade VoIP services.889  

J.1.4 Other costs incurred in providing voice servi ces 

Submissions to the September 2011 issues paper 

Telstra submitted that an access seeker already supplying DSL services would incur 
upfront costs of between $32 and $67 per service to add voice services.890 This range 
of costs was based on calculations by Lordan, based on assumptions about the number 
of customers served, the size of the access seeker’s core network, and the billing 
system used by the access seeker.891  

Lordan submitted that if an access seeker already supplied retail carrier-grade voice 
services, it would not need to incur any additional network equipment costs to supply 
wholesale resale voice services.892 However, the access seeker’s retail voice billing 
system would require modification for each third-party wholesale customer, which 
Lordan estimated would cost around $15,000 for each wholesale customer.893 

In a report prepared for Telstra, Mr Alex Sundakov estimated the cost for an 
alternative wholesale provider to commence providing resale fixed line voice 
services. Sundakov used cost estimates from Lordan’s report, where available, and 
estimates of other costs that may be incurred in providing resale fixed line voice 
services.894 Estimated costs comprised: [c-i-c] [c-i-c].895  

Sundakov estimated costs for four different types of providers: an existing voice and 
data provider; an existing data operator; a new entrant, entering at both the wholesale 
and retail levels; and a new entrant, entering as a wholesale provider only. Existing 
providers were assumed not to incur additional costs associated with installing 
DSLAMs, billing systems, set-up of the business, accommodation and switching, 
since these costs were already incurred for their existing operations. New entrants 
were assumed to incur these costs when they commence supplying voice services. 
Some types of costs were assumed to be common to all providers, such as the costs of 
connecting new services, the cost of acquiring the ULLS, and costs associated with 
local call termination. 

Macquarie Telecom submitted that the cost of providing a voice service—consisting 
of a SIP PSTN/voice network channel, backhaul and the cost of ULLS—would be [c-
i-c] [c-i-c]per annum.896 The cost of providing backhaul for an additional data service 
would be [c-i-c] [c-i-c] per annum. 

                                                 
889  ibid. 
890  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper, October 2011, 
confidential p. 51 (public p. 40). 

891  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 
determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment H – DSLAM 
voice service delivery costs, October 2011, p. 22. 

892  ibid., p. 23. 
893  ibid., p. 24. 
894  Telstra, Response to the ACCC’s inquiry into varying the exemption provisions in the final access 

determinations for the WLR, LCS and PSTN OA services – Issues paper: Attachment G, October 
2011. 

895  ibid., pp. 64–66. 
896  Macquarie Telecom, PSTN voice replacement – business model, November 2011. 
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The models submitted by Telstra (model prepared by Sundakov) and Macquarie 
Telecom are not directly comparable. The models make fundamentally different 
assumptions, both in terms of the business model pursued by the access seeker, and in 
terms of the cost inputs. While Sundakov’s model assumes that the access seeker 
continues to serve customers until [c-i-c] [c-i-c], Macquarie Telecom’s model only 
assesses the period until [c-i-c] [c-i-c].  

The assumptions the two models make with regard to the number and location of 
customers served are also significantly different. Macquarie Telecom’s model 
assumes that a total of [c-i-c] [c-i-c] PSTN services are provided to customers in [c-i-
c] [c-i-c] ESAs. By contrast, Sundakov’s model generally assumes a much greater 
level of demand for services from the access seeker: the low demand scenario 
assumes that [c-i-c] [c-i-c] customers are served, while the high demand scenario 
assumes that [c-i-c] [c-i-c] customers are served.  

Importantly, Sundakov’s model assumes that DSLAMs are fully utilised in serving 
the access seeker’s customers, while Macquarie Telecom’s model assumes that 
DSLAMs are rolled out to all ESAs—even those containing a limited number of 
customers that require a voice service. For example, to serve 1,200 customers, 
Sundakov’s model assumes that four 300-port DSLAMs would be required, whereas 
Macquarie Telecom’s model assumes that the 1,200 customers are spread out across a 
number of ESAs. This necessarily means DSLAM installation costs and associated 
costs—such as leasing and maintenance—are incurred in more locations under 
Macquarie Telecom’s assumptions. 

As noted earlier in this appendix, submitting parties have provided substantially 
different estimated costs of infrastructure. The differences are also reflected in the two 
models’ estimated costs. The ACCC also notes that a number of costs that appear to 
be relevant to the provision of services, and appear in Macquarie Telecom’s model, 
are not included in Sundakov’s model. 

The ACCC has had regard to the results produced by both models. The ACCC 
considers that Sundakov’s model may provide a lower bound estimate of the threshold 
WLR price that would make investment in DSLAM infrastructure for the provision of 
voice services viable, while Macquarie Telecom’s model may provide an upper bound 
estimate.897 The ACCC notes that both models produce estimates of the threshold 
price that are above the current WLR price in exempt ESAs. 

J.2 Barriers to infrastructure investment 
This section summarises barriers to infrastructure investment identified by access 
seekers. Barriers identified include: pair gain systems and minimum efficient scale; 
capped exchanges, sub-exchanges and queuing; and other barriers, such as power 
restrictions and barriers to resale-based entry. 

                                                 
897  The ACCC has also identified what appear to be errors and/or inconsistencies in Sundakov’s 

model. For example, the maintenance costs for each type of provider outlined in Sundakov’s 
explanatory document do not seem to be consistent with the maintenance costs in the model. The 
explanatory document and model also appear to be inconsistent with regard to site lease costs. 
However, the effect of these inconsistencies on the model’s overall conclusions may not be 
material. 
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J.2.1 Pair gain systems and minimum efficient scale  

Information received in previous exemption inquiries 

Pair gain systems were identified as a barrier to ULLS-based provision of services by 
several access seekers during the ACCC’s inquiry to make PSTN OA exemptions in 
2008.898 While the Tribunal initially considered that a ‘pair gain condition’ should 
apply—that is, that the exemptions should not apply to a service in operation (SIO) in 
respect of which an end-user cannot be supplied by way of the ULLS899—the 
Tribunal did not include a pair gain condition in either of its final decisions (for 
LCS/WLR and PSTN OA) because it would be ‘complex and costly’ for Telstra to 
implement900 and because the ‘benefit to be derived from the condition would be 
outweighed by those costs and difficulties [of implementing it]’.901 

Access seekers discussed pair gain systems in the context of the barrier they presented 
to reaching minimum efficient scale (MES): MES is the minimum number of 
customers than must be served to make entry viable. In its submission to the ACCC’s 
October 2007 Discussion Paper on PSTN OA exemptions, Telstra submitted that the 
MES for ULLS-based entry is at most [c-i-c] [c-i-c] SIOs in an ESA and may be as 
low as [c-i-c] [c-i-c] SIOs.902  Optus submitted that the MES was significantly higher, 
at around [c-i-c] [c-i-c] SIOs, and questioned the validity of some of the assumptions 
used by Telstra in its MES analysis.903 

Submissions to the September 2011 issues paper 

AAPT submitted that the number of large pair gain systems deployed by Telstra was 
increasing and this was significantly reducing the number of prospective customers 
which access seekers could gain in an ESA.904 AAPT submitted that, if the 
exemptions are to continue, the ACCC should impose conditions specifying that the 
exemptions do not apply where an end-user cannot be supplied by way of the ULLS 
as a result of pair gain systems (or other factors).905  

Macquarie Telecom submitted that there were material barriers to entering the voice-
only market, including achieving MES and commercial uncertainty as a result of the 
NBN.906  

                                                 
898  ACCC, Telstra’s PSTN originating access exemption application – CBD and metropolitan areas – 

Final decision and class exemptions, October 2008, p. 173 (ACCC PSTN OA Decision). The 
PSTN OA final decision is available at: 
http://www.accc.gov.au/content/index.phtml?itemId=800826. 

899  Australian Competition Tribunal, Application by Chime Communications Pty Ltd (No 2) [2009] 
ACompT 2, at [156]. 

900  Australian Competition Tribunal, Application by AAPT Limited (No 2) [2009], at [9]. 
901  Australian Competition Tribunal, Application by Chime Communications Pty Ltd (No 3) [2009] 

ACompT 4, at [24]. 
902  Telstra, Telstra response to questions from ACCC discussion paper of October 2007 in respect of 

the PSTN Originating Access Service, December 2007, p. 27. 
903  Optus, Optus Submission to the Australian Competition and Consumer Commission on Telstra’s 

PSTN OA Service Exemption Application, December 2007, p. 9. 
904  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 3. 

905  ibid., p. 13.  
906  Macquarie Telecom, Submission by Macquarie Telecom in response to the ACCC’s issues paper, 

October 2011, p. 12. 
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Optus submitted that the presence of pair gain systems caused Optus to rely on resale 
services purchased from Telstra in some areas.907 Optus also referred to its submission 
to the April 2011 discussion paper during the FAD inquiry, where it had submitted 
that the exemptions should not apply to lines affected by a pair gain system.908 

J.2.2 Capped exchanges, sub-exchanges and queuing 

Information received in previous exemption inquiries 

Capped exchanges and queuing were identified as barriers to entry by several access 
seekers in the ACCC’s previous exemption inquiries. In its 2008 final decision on 
LCS and WLR exemptions, the ACCC recognised that capped exchanges presented a 
significant barrier to entry: ‘if an exchange is classed by Telstra as capped…then that 
exchange is currently effectively closed to new DSLAM entrants. In addition, access 
seekers with existing deployments…will be precluded from deploying further 
equipment in that exchange.’909  

During the LCS and WLR exemption inquiry in 2007–08, both Chime and Adam 
Internet submitted that ESAs with ‘unreasonable queues’ should also be excluded 
from the list of exempt ESAs for the same reasons as ESAs with capped exchanges 
should be excluded.910 

Submissions to the September 2011 issues paper 

AAPT submitted that Telstra’s creation of sub-exchanges911 was resulting in major 
delays in accessing Telstra’s Telstra Exchange Building Access (TEBA) space.912 
AAPT stated that access seekers potentially have to queue, and invest, twice in order 
to serve customers serviced by a sub-exchange. AAPT submitted that Telstra should 
be required to inform access seekers about the building of, or intention to build, sub-
exchanges, in order to avoid access seekers queuing at the wrong building.913  

AAPT also submitted that sub-exchanges were reducing the number of prospective 
customers that an access seeker could serve.914 Access seekers are unable to reach 
customers when a sub-exchange is too small to accommodate access seekers’ 

                                                 
907  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, confidential p. 

25 (public p. 25). 
908  Optus, Submission by Optus in response to the ACCC’s discussion paper: Public inquiry to make 

final access determinations for the declared fixed line services, June 2011, p. 40. 
909  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications – Final 

decision and class exemptions, August 2008, p. 81 (ACCC LCS and WLR Decision). The LCS 
and WLR final decision is available at: 
http://www.accc.gov.au/content/index.phtml/itemId/801246. 

910  ibid., pp. 65–66.  
911  The creation of a sub-exchange involves Telstra re-allocating a geographic portion of an existing 

ESA’s customers to a new sub-exchange. Customers re-allocated to the sub-exchange are no 
longer served by the main exchange in the ESA. 

912  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 
exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 3.  

913  ibid.  
914  AAPT, Submission by AAPT in response to ACCC issues paper titled inquiry into varying the 

exemption provisions in the final access determinations for the WLR, LCS and PSTN OA services, 
October 2011, p. 3. 
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equipment.915 AAPT submitted that the number of sub-exchanges was increasing, 
which was serving as an impediment to ULLS-based supply. 

J.2.3 Other barriers to entry 

Information received in previous exemption inquiries 

During the LCS and WLR exemption inquiry in 2007–08, Optus submitted that 
additional barriers to entry included: uncertainty over ULLS access and pricing; non-
price issues subject to access disputes; and Telstra augmentation of its network, which 
could impact on access seekers’ use of the ULLS.916 

Submissions to the September 2011 issues paper 

AAPT submitted that several supply factors—such as access to TEBA space, power, 
main distribution frame (MDF) cabling and access to backhaul—were important in 
determining whether it was viable to offer services using its own equipment. AAPT 
stated that it had deployed DSLAMs in outdoor cabinets and commercial buildings in 
order to supply services in the absence of some of these factors.917 AAPT submitted 
that in some cases access seekers were required to carry out extensive power or TEBA 
space upgrades before they were able to deploy infrastructure.918 AAPT stated that 
power restrictions imposed by Telstra have prevented it from expanding its 
infrastructure in ESAs where it already has a presence.919  

Macquarie Telecom submitted that investment in infrastructure was subject to risk 
arising from Telstra’s market power.920 Macquarie Telecom submitted that Telstra 
could potentially harm competition after access seekers have invested by reducing its 
retail prices (price squeeze behaviour) or by interfering with the provision of ULL 
services.921  

Macquarie Telecom submitted that the absence of wholesale resale services would 
create significant market entry barriers because entrants would need to replicate 
network infrastructure.922 Additionally, the absence of alternative wholesale suppliers 
(that is, other than Telstra) was a barrier to entry by reselling services as the lack of 
wholesale competition allows Telstra to charge different prices in exempt and non-
exempt areas.923  

Optus submitted that resale services are ‘a critical stepping stone’ for potential service 
providers. It considered, therefore, that maintaining the exemptions would discourage 

                                                 
915  ibid., p. 14.  
916  Optus, Optus Submission to the Australian Competition and Consumer Commission on Telstra’s 

PSTN OA Service Exemption Application, December 2007, pp. 21–22.  
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October 2011, p. 22. 

918  ibid., p. 28.  
919  ibid.  
920  Macquarie Telecom, Submission by Macquarie Telecom in response to the ACCC’s issues paper, 

October 2011, p. 8. 
921  ibid.  
922  ibid., p. 5.  
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entry and reduce the intensity of retail competition, both before and after the NBN 
roll-out.924  

J.3 Time taken to recover investments in infrastruc ture 
This section summarises submissions received on the time taken to recover 
investments in infrastructure or ‘payback periods’. For each type of network 
infrastructure, access seekers’ submissions on the impact of the National Broadband 
Network (NBN) on payback periods are also provided  

J.3.1 Payback periods for DSLAMs 

Information received in previous exemption inquiries 

During the LCS and WLR exemption inquiry in 2007–08, Optus commented on the 
ACCC’s view that an efficient access seeker could make a return on its DSLAM 
investment within two years.925 Optus submitted that an efficient access seeker may 
take two years to earn a return on an incremental DSLAM investment but it would 
take longer than two years for an efficient resale-based access seeker to make a return 
on the full cost of investments needed to self-supply voice services.926 Costs 
associated with backhaul, provisioning systems and network management systems 
would be incurred in addition to the DSLAM costs.927 Optus stated that its own 
consumer DSLAM roll-out payback period was [c-i-c] [c-i-c] years.928  

Optus submitted that the considerable uncertainty about the timing of the (then fibre 
to the node) NBN roll-out meant that access seekers increased the risk that they would 
not earn a return on their infrastructure investments.929 

Submissions to the September 2011 issues paper 

The Competitive Carriers’ Coalition submitted that several factors—including the 
potential for exchanges to become capped and uncertainty over the transition to the 
NBN—were making it difficult to forecast payback periods and therefore deterring 
investment.930 

Herbert Geer (on behalf of Adam Internet, iiNet and Internode) submitted that the 
NBN had ‘not yet totally extinguished every conceivable business case for continued 
investments in ULLS based infrastructure’, noting iiNet’s statement that it would 
continue rolling out regional DSLAMs where it could identify a positive business 
case.931 However, Herbert Geer submitted that at some point in the future, investment 

                                                 
924  Optus, Submission by Optus in response to the ACCC’s issues paper, October 2011, p. 13. 
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in ULLS-based infrastructure would no longer be viable because the NBN will make 
ULLS-based infrastructure obsolete.932 

Macquarie Telecom submitted that it was unlikely that access seekers would be able 
to recover investment costs of DSLAMs/MSANs before the NBN was rolled out.933 It 
also stated that it may be inefficient to invest in these assets given that they would 
have no use in the NBN environment and therefore would be stranded before the end 
of their useful lives.934 

Optus submitted that the NBN had influenced its recent investment decisions, noting 
that [c-i-c] [c-i-c].935 Optus submitted that the ACCC may have underestimated the 
time necessary to recover DSLAM investments as it had not considered the long lead 
times involved in DSLAM investment.936 Optus stated that the lead time for DSLAMs 
in ESAs where it already had a presence was in excess of [c-i-c] [c-i-c], due to factors 
such as planning, funding approval and construction. The lead time would be longer 
for DSLAM deployment in ESAs where Optus did not already have a presence.937  

In its supplementary submission on 24 October 2011, Optus submitted that access 
seekers would not invest in any of the ESAs included in NBN Co’s 12 month 
construction schedule as there would be insufficient time to recover the DSLAM 
investment costs.938 Optus also submitted that access seekers were unlikely to invest 
in other ESAs in the post-January 2012 period because of uncertainty about NBN 
Co’s construction plan for the following 12 months.939 
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Appendix K:  Declaration of the LCS, WLR and PSTN 
OA services 

 

This appendix summarises the service descriptions for the local carriage service 
(LCS), wholesale line rental (WLR) and public switched telephone network 
originating access (PSTN OA) services. The complete service descriptions are 
available on the ACCC’s website. It summarises the ACCC’s reasons for declaring, 
and subsequently granting exemptions for, these services. 

K.1 LCS and WLR 

K.1.1 Definition of LCS and WLR services 

Local carriage service 

The LCS provides end-to-end voice-grade carriage of telephone calls between two 
points within a standard zone.940 The declaration for the LCS excludes local carriage 
services that originate from exchanges located within a Central Business District 
Area941 of Sydney, Melbourne, Brisbane, Adelaide or Perth and terminate within the 
standard zone that encompasses the originating exchange.942 The Central Business 
District Areas of Sydney, Melbourne, Brisbane, Adelaide and Perth are equivalent to 
the Band 1 exchange service areas (ESAs).  

The LCS is a resale service. It is used by access seekers to supply end-users with local 
telephone calls without having to invest in their own infrastructure for delivering the 
end-to-end call service to end-users. The access provider supplies the call service 
between the caller and the called party on behalf of the access seeker.943 However, 
access seekers may choose to provide additional elements or services in conjunction 
with the LCS, such as long distance calls and line rental.944 Generally, access seekers 
purchase the LCS in combination with the WLR service.945  

Access to the LCS facilitates competition in downstream retail markets for fixed line 
voice services. Such competition may result in lower retail prices, improved customer 
service, and other benefits to end-users. Access to the LCS also enables service 
providers to supply local telephone calls as part of a bundle of local and long distance 

                                                 
940  ACCC, Inquiry to make final access determinations for the declared fixed line services – Final 

Report, July 2011, p. 169, available at: 
http://www.accc.gov.au/content/index.phtml/itemId/990530. 

941  Central Business District (CBD) Area means the exchange service areas that are classified as CBD 
for the purposes of the ordering and provisioning procedures set out in the Telstra Ordering and 
Provisioning Manual as in force on the date of effect of the renewed declaration. 

942  ACCC, Fixed services review declaration inquiry for the ULLS, LSS, PSTN OA, PSTN TA, LCS 
and WLR – Final decision, July 2009, p. 134, available at: 
http://www.accc.gov.au/content/index.phtml/itemId/719844. 

943  ACCC, Telstra’s local carriage service and wholesale line rental exemption applications – Final 
decision and class exemption, August 2008, p. 13, available at: 
http://www.accc.gov.au/content/index.phtml/itemId/840467. 

944  ibid. 
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telephony services to end-users who prefer to purchase both telephony services from a 
single provider.946 

Wholesale line rental 

The WLR service allows access seekers to resell Telstra’s basic line rental service 
which provides end-users with access to the traditional voice network,947 a telephone 
number and the ability to make and receive 3.1 kilohertz bandwidth voice calls 
(subject to any conditions that might apply to particular types of calls). The 
declaration for the WLR service excludes wholesale line rental telephone services 
supplied within the Central Business District Areas of Sydney, Melbourne, Brisbane, 
Adelaide and Perth.948 

As with the LCS, the WLR service is a resale service. It is used by access seekers to 
supply end-users with access to the traditional voice network without having to invest 
in their own infrastructure. Access seekers may seek to provide other elements or 
services in conjunction with the line rental service, such as local and long distance 
telephone calls and broadband services.949 

K.1.2 Declaration of LCS and WLR services 

The LCS was first declared by the ACCC in August 1999, following a public inquiry 
into whether to declare, under Part XIC of the Trade Practices Act 1974, particular 
wholesale local telecommunication services.950  

The WLR service was first declared by the ACCC, as part of the Local Services 
Review, for a period of three years commencing on 1 August 2006. At the time of 
declaration, the ACCC noted that ‘[w]hile not currently declared, the line rental 
service is at present provided and priced through the supply of the LCS, and thus is 
effectively declared on a de facto basis’.951 The ACCC considered that explicit 
declaration would promote competition in downstream retail markets by providing 
access seekers with certainty over the supply and pricing of the WLR service.  

The declarations of the LCS and WLR services addressed a market failure resulting 
from the natural monopoly characteristics of bottleneck telecommunication facilities. 
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decision and class exemption, August 2008, p. 13. 
950  ACCC, Declaration of local telecommunications services – A report on the declaration of an 

unconditioned local loop service, local PSTN originating and terminating services, and a local 
carriage service under Part XIC of the Trade Practices Act 1974, July 1999, p. 1. 

951  ACCC, Local services review, July 2006, p. 47, available at:  
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The ACCC found that the wholesale supply of both the LCS and WLR services was 
not effectively competitive.952 Moreover, the LCS and WLR services were essential 
inputs for the supply of fixed-voice services in downstream retail markets, for which 
no effective substitute was available outside of the major CBD areas.953  

Without declaration, access seekers may have been unable to obtain access to WLR 
and LCS services on reasonable terms and conditions, which could impede 
competition in downstream retail markets.954 The ACCC considered that declaration 
of the LCS and WLR services would reduce the vulnerability of retail service 
providers to suppliers of the LCS and WLR services and facilitate competition in 
downstream markets for local telephony services.955  

The LCS and WLR declarations were also expected to encourage economically 
efficient infrastructure usage and investment, by allowing access seekers to obtain 
market information, establish a customer base and generate a steady cash flow prior to 
infrastructure deployment. This would reduce the risks associated with making sunk 
infrastructure investments and reduce the barriers to market entry.956 Consistent with 
the ‘ladder of investment’ theory, the declarations were expected to encourage the use 
of resale services as a ‘stepping stone’ to facilities-based competition.957 Increased 
facilities-based competition was expected to result in lower prices and greater choice 
for end-users.958 

In July 2002, the ACCC granted Telstra an individual exemption from the standard 
access obligations (SAOs) in relation to the LCS in the Central Business Districts 
(CBDs) of Sydney, Melbourne, Brisbane, Adelaide, and Perth. The ACCC also 
granted a class exemption for all other carriers and carriage service providers.959 The 
ACCC considered there was sufficient alternative local access infrastructure and 
declared services (local PSTN OA and ULLS) for originating local calls in these areas 
to provide an effective constraint on Telstra’s prices. As a result of the CBD 
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exemption for LCS, the existing de facto declaration of WLR was also effectively 
removed.960 

K.1.3 Reasons for LCS and WLR exemptions 

In August 2008, in response to an application by Telstra for LCS and WLR 
exemptions, the ACCC decided to grant individual and class exemptions in 248 of the 
387 metropolitan ESAs for which Telstra had originally sought exemption.961 These 
were ESAs which, as of 30 June 2008, had 14,000 or more addressable SIOs or four 
or more ULLS-based competitors (including Telstra); these were the threshold 
conditions.962 

The ACCC’s decision to grant these exemptions was consistent with its general 
approach that access regulation should focus on the elements of a fixed line network 
that represent ‘enduring bottlenecks’. An enduring bottleneck generally refers to a 
network element or facility that exhibits natural monopoly characteristics and is 
essential for providing services in downstream markets.963 Monopoly control of 
enduring bottlenecks is a market failure that is commonly addressed through access 
regulation.  

The ACCC determined that the LCS and WLR services no longer represented 
enduring bottlenecks in those ESAs that met one of the threshold conditions. This was 
because competitive service providers could access Telstra’s copper access network 
through the declared ULLS and deploy their own digital subscriber line access 
multiplexer (DSLAM) or multi-service access node (MSAN) equipment to provide 
fixed line voice and broadband services in downstream markets, rather than relying on 
regulated access to the LCS and WLR services.964  

Also underpinning the ACCC’s decision to grant the exemptions was the view that 
facilities-based competition would better promote the LTIE than would resale-based 
competition.965 The ACCC considered that ULLS-based provision of voice services 
would be in the LTIE as service providers could ‘dynamically innovate’ and compete 
on greater dimensions of their retail services.  

The ACCC recognised that, while regulated access to resale services such as the LCS 
and WLR can facilitate investment in equipment such as DSLAMs and thereby 
promote ULLS-based competition, ongoing regulation has the potential to hinder the 
transition to this method of supply.966  
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The ACCC concluded that granting the exemption orders would promote competition 
and encourage the efficient use of, and investment in, infrastructure and thus promote 
the LTIE.967  

The Australian Competition Tribunal considered similar factors in reviewing its 
original decision to set aside the ACCC’s exemption orders. This followed the full 
Federal Court’s decision in March 2009 to set aside the Tribunal’s original decision 
and remit the matter back to the Tribunal for further hearing.  

Following its reconsideration of whether individual exemption orders would be in the 
LTIE, the Tribunal decided to make exemption orders, subject to several conditions 
and limitations. These conditions and limitations were designed to ensure that there 
were enough competitive providers supplying services via the ULLS to impose a 
competitive constraint on Telstra’s supply of services, including the LCS and WLR 
services, upon the removal of regulated access.968 

K.2 PSTN Originating Access 

K.2.1 Definition of PSTN OTA services 

The PSTN OA service is the carriage of telephone calls from the calling party to a 
point of interconnection (POI) within an access seeker’s network. The PSTN TA 
service is the carriage of telephone calls from a POI within an access seeker’s network 
to the party receiving the call. Access seekers may use PSTN OA and PSTN TA 
services (together PSTN OTA) to provide the following retail services: 

� local calls969 

� national long-distance calls 

� international calls 

� mobile network to fixed network calls, and 

� fixed network to mobile network calls. 

The PSTN OA service is a wholesale input used in supplying fixed line voice 
services. To provide an end-to-end service, access seekers need to acquire other inputs 
(such as switching) and services (such as transmission and terminating access) in 
addition to PSTN OA.  

Three broad categories of access seekers may use PSTN OA: (i) over-ride operators; 
(ii) pre-selection providers; and (iii) voice resellers. Pre-selection providers and over-
ride operators use PSTN OA as an input into the supply of national long distance, 
international and fixed-to-mobile services to customers. The customer’s telephone 
line is connected with one provider but mobile, national and international calls are 

                                                 
967  ibid., p. 27. 
968  Australian Competition Tribunal, Application by Chime Communications Pty Ltd (No 2) [2009] 

ACompT 2, at [157]. 
969  PSTN OA can be used by an access seeker to provide a local call when the receiving party is in the 

same standard zone as the caller. PSTN OA is used by the access seeker to carry a call from the 
calling party to the POI on its network. The access seeker’s switching equipment directs the call to 
the receiving party. If the receiving party is not on the access seeker’s network, it will need to use 
PSTN TA to carry the call to the receiving party. Alternatively, an access seeker can purchase the 
LCS from Telstra to provide local calls. An access seeker does not require any network equipment 
of its own when it uses the LCS to provide local calls. 
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provided by another provider—the over-ride operator or pre-selection provider—that 
uses the PSTN OA to connect the customer to its network.970 Voice resellers use the 
PSTN OA service, along with the LCS and WLR services, to provide customers with 
a full suite of voice services including long distance, fixed-to-mobile and local call 
services. 

In contrast to the LCS and WLR, the PSTN OTA services are access services rather 
than resale services. When a call originates on a network other than the service 
provider’s network, PSTN OA must be purchased to allow the service provider to 
carry the call. If the call terminates on a network other than the service provider’s 
network, PSTN TA must be purchased to terminate the call on that network. 

Access to PSTN OA and TA can enable competition to develop between service 
providers that operate long distance transmission networks but do not have their own 
customer access networks. In this case, the service provider could purchase PSTN 
OTA services and either use its own transmission network between the relevant 
exchanges or purchase a transmission service from another provider. 

In declaring PSTN OTA in 1999, the ACCC noted that competition for the provision 
of transmission services had developed since 1997. It considered that declaring the 
PSTN OTA services would assist future entry and competition in the provision of 
transmission services.971 The ACCC noted that: 

[d]ue to the limited roll out of alternative customer access infrastructure to date, in order to 
supply end-to-end long distance services, it is currently necessary for service providers to 
acquire originating services from their competitors. In addition, they will need to acquire 
terminating services to achieve any-to-any connectivity.972 

Two-sided markets 

As Cave, Stumpf and Valletti have observed, ‘there is no market for call origination 
without call termination, and vice versa. This is because of the perfect 
complementarity between origination and termination’.973 The authors note that end-
users do not specifically demand originating or terminating access; instead, they 
demand the ‘exchange of communications’ with other end-users. In this context, a 
network operator can be viewed as providing a ‘platform’ that enables communication 
between two end-users, rather than simply providing originating or terminating 
access. 

Originating and terminating access form a two-sided market, or two-sided platform. A 
two-sided market is defined as follows:  

a market is two-sided if the platform can affect the volume of transactions by charging more to 
one side of the market and reducing the price paid by the other side by an equal amount; in 

                                                 
970  Mobile, national and international calls are automatically directed through a pre-selection provider. 

By contrast, a customer must dial an access code to make these calls through an over-ride operator. 
Pre-selection providers and over-ride operators do not generally provide local calls or basic access 
but may offer ADSL or other products to end-users. 

971  ACCC, Deeming of telecommunications services, June 1997, p. 34. 
972  ibid., p. 64. 
973  M Cave, U Stumpf and T Valletti, A review of certain markets included in the Commission’s 

recommendation on relevant markets subject to ex ante regulation, July 2006, p. 22, available at: 
http://ec.europa.eu/information_society/policy/ecomm/library/ext_studies/index_en.htm. 
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other words, the price structure matters, and platforms must design it so as to bring both sides 
on board.974  

The operator of a two-sided platform may price discriminate—that is, charge the two 
sides of the market different prices. In Australia, the calling party typically pays both 
the originating and terminating costs for fixed line calls and there is no charge to 
receive a call. 

The implications of two-sided markets are important for the terms and conditions of 
access to PSTN OTA.975  

A network operator is likely to have market power because it controls access to the 
end-users on its network. In the absence of regulation, a network operator would set 
its own prices for originating and terminating access. In setting these charges, a 
network operator could set higher prices for (that is, price discriminate against) calls 
that originate or terminate on another network. For calls originating on another 
network, the terminating access charge could be set higher than the terminating access 
charge for calls that originate on its own network. For calls terminating on another 
network, the originating charge could be set higher than for calls that remain on-
net.976 Such price discrimination would represent a market failure that hinders any-to-
any connectivity and discourages end-users from switching to service providers other 
than the dominant service provider (generally the incumbent). 

The market failure is greater for terminating access. While end-users can choose the 
network on which they make calls, they have no choice over the terminating network 
(apart from not calling the other party). Because terminating access is required to 
connect a caller with the receiving party, regulation of terminating access is important 
in promoting any-to-any connectivity and the LTIE. Any-to-any connectivity requires 
that an end-user ‘is able to communicate…with other end-user who is supplied with 
the same or similar service whether or not the end-users are connected to the same 
telecommunications network’.977  

In the absence of regulated terminating access, a network operator could potentially 
deny access to the customers on its network in order to force callers on other networks 
to join its network. The detrimental effect on competition may be larger in the 
presence of a dominant network—that is, a network with a large customer base—as 
denial of access to the customers on its network would limit other (non-dominant) 
networks’ ability to attract customers, thus reinforcing the dominant network’s 
position in the market.  

Thus, in the absence of regulated terminating access, a calling party could be denied 
access to, or forced to pay a high price in to order to access a receiving party who was 
on another network. 

For these reasons, some expert commentators have stated that two-sided markets 
should be subject to more, rather than less, regulation:  

                                                 
974  J Rochet and J Tirole, ‘Two-sided markets: a progress report’, RAND Journal of Economics, 

vol. 37 (3), 2006, pp. 664–665. 
975  In contrast, retail services provided using WLR and the LCS are bought and consumed by the same 

end-user, so the markets for these services are not two-sided. 
976  M Cave, U Stumpf and T Valletti, 2006, p. 24. 
977  Subsection 152AB(8) of the CCA.   
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In two-sided markets, … privately chosen prices…will differ from socially optimal prices. An 
appropriate intervention [by a regulator] can increase consumer and social welfare. Therefore 
there is an argument to say that 2SPs [two-sided platforms] are to be subject to more rather 
than less regulatory oversight.978  

K.2.2 Declaration of PSTN OTA services 

The domestic PSTN OTA services were deemed to be declared services in June 
1997.979 The ACCC concluded that deeming these services would promote 
competition, discourage inefficient infrastructure development and improve any-to-
any connectivity.  

The local PSTN OTA services were declared in July 1999.980 The ACCC concluded 
that this would improve competition in the long distance telephony services market 
and also lead to lower prices for end-users.981  

The main difference between domestic PSTN OTA and local PSTN OTA relates to 
the POI. The domestic PSTN OTA’s interconnection is associated with a gateway 
exchange; the local PSTN OTA’s interconnection is associated with the local switch 
closest to the end-user. The ACCC combined the service descriptions of domestic and 
local PSTN OTA into a single service description in the July 2006 declaration inquiry 
for the Unconditioned Local Loop Service, PSTN OTA and Conditioned Local Loop 
Service.   

The ACCC considered that the PSTN OTA services should be declared because 
Telstra’s customer access network (CAN) is a bottleneck facility.982 A bottleneck 
facility associated with a natural monopoly may result in a market failure without 
regulated third party access. In the absence of regulated access, there may be reduced 
competition—potentially leading to losses in efficiency and innovation—or inefficient 
and unnecessary duplication of costly facilities.983 

The ACCC considered that there were significant economies of scale and scope 
associated with operating the CAN, such that it may not be feasible to duplicate it. It 
concluded that declaration of the PSTN OTA services would be ‘likely to provide 
significant benefits to end-users through the promotion of competition in related 
markets for carriage services’.984 In addition, the ACCC considered that declaring the 
PSTN OTA services would encourage efficient use of existing local infrastructure and 
discourage inefficient investment in additional infrastructure. 

The PSTN OTA services were again declared in July 2006985 and July 2009.986 The 
following sections describe the ACCC’s reasons for declaring the PSTN OA and 
PSTN TA services in July 2009. 

                                                 
978  M Cave, U Stumpf and T Valletti, 2006, p. 28. 
979  ACCC, Deeming of Telecommunication Services, 30 June 1997, p. 30. 
980  ACCC, Declaration of local telecommunications services – A report on the declaration of an 

unconditioned local loop service, local PSTN originating and terminating services, and a local 
carriage service under Part XIC of the Trade Practices Act 1974, July 1999.  

981  ibid., p. 102. 
982  ACCC, Deeming of telecommunications services, June 1997, p. 18. 
983  ibid., p. 1. 
984  ACCC, Deeming of telecommunications services, June 1997, p. 18. 
985  ACCC, Declaration inquiry for the ULLS, PSTN OTA and CLLS – Final determination, July 2006. 
986  ACCC, Fixed services review declaration inquiry for the ULLS, LSS, PSTN OA, PSTN TA, LCS 

and WLR – Final decision, July 2009. 
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PSTN Originating Access 

In its decision to continue declaration of PSTN OA in 2009, the ACCC considered 
that ‘[t]he PSTN OA service is an essential input in the provision of resale fixed voice 
services by access seekers.’987 In reaching its decision, the ACCC considered that 
continued declaration of PSTN OA would enable access seekers to use their own 
billing and customer service equipment, along with existing network infrastructure, to 
provide local and long distance voice services at the wholesale and/or retail levels of 
the fixed line voice market. Because fixed line voice is an essential component of 
bundled fixed line voice and broadband services, the ACCC considered that continued 
declaration of PSTN OA would promote competition and therefore the LTIE in this 
market. 

The ACCC noted that the unconditioned local loop service (ULLS) gave access 
seekers an alternative method of providing fixed voice services that did not require 
PSTN OA. However, the ACCC recognised that the viability of the ULLS as an 
alternative to PSTN OA depended on there being low barriers to ULLS entry. The 
ACCC considered that barriers to entry would be surmountable in some ESAs—those 
covered by the exemption orders—but that ‘genuine barriers to ULLS entry’, such as 
exchange capping, existed in other ESAs.988 Therefore, the ACCC considered that the 
ULLS was not a viable alternative to PSTN OA across all of Australia and that 
continued declaration of PSTN OA would be in the LTIE. 

PSTN Terminating Access  

In its decision to continue declaration of PSTN TA in 2009, the ACCC noted that 
termination of calls is an important input into the provision of voice services. 
Terminating access is required in order to allow interconnection between competing 
networks. It is required to ensure that end-users on other networks—both fixed line 
and mobile—can reach end-users on Telstra’s PSTN. This is important in ensuring 
that the LTIE objective of any-to-any connectivity is achieved.  

A provider of call termination has direct control over access to end-users on its 
network; therefore, termination is an essential bottleneck facility.989 In previous 
decisions, the ACCC recognised that regulating PSTN TA is necessary because of 
‘the ability of the access provider to engage in vertical market power abuses, such as 
foreclosure and price squeezes, by exploiting its control of essential bottleneck 
facilities to the advantage of its own retail operation’.990 The ACCC noted that this 
problem is exacerbated because the competing networks are of different sizes—the 
coverage of Telstra’s and Optus’ HFC networks are ‘significantly less’ than Telstra’s 

                                                 
987  ibid., p. 83. 
988  ibid., p. 85. 
989  The Organisation for Economic Co-operation and Development (OECD) notes that the problem of 

‘terminating network monopolies’ arises when five different conditions apply. (1) When there is 
no competition for termination to a particular subscriber; (2) When the calling party pays the entire 
cost of the call; (3) When users care primarily about the price of the calls they originate and not the 
calls made to them; (4) It is not possible or desirable to impose reciprocity; and (5) When retail 
end-user charges for a call from A to B do not depend directly on the level of the termination 
charges of the terminating network B. OECD, Access Pricing in Telecommunications, 2004, p. 
102. 

990  ACCC, Declaration inquiry for the ULLS, PSTN OTA and CLLS – Final determination, July 2006, 
p. 42. 



 218 

CAN991—and have asymmetric traffic flows. As a result, there is a disparity in 
negotiating power between the competing networks over the charge for terminating 
access.  

The ACCC concluded that:  

… continued PSTN TA regulation would promote competition in the provision of voice 
services. This is due to the asymmetry between the size and reach of networks still evident on 
a national scale. The ACCC notes that even where competitive infrastructure is available, the 
competing network will still need to interconnect with other networks to terminate services.992 

K.2.3 Reasons for the PSTN OA exemptions 

Fixed line voice services can be provided without using the declared PSTN OA 
service if competing infrastructure is present. Competing infrastructure may include 
alternative access networks, such as Telstra’s or Optus’ HFC networks; or equipment 
such as DSLAMs, switching equipment and transmission capacity, used in 
conjunction with the ULLS.  

2006 and 2009 PSTN OA declaration inquiries 

In its submission to the ACCC’s July 2006 fixed line services review position paper, 
Telstra submitted that ongoing regulation of PSTN OA was no longer necessary in all 
areas of Australia.993 In particular, Telstra submitted that there was effective 
competition in relation to PSTN OA in CBD and metropolitan areas via alternative 
technologies. Telstra stated that: 

… continued regulation of PSTN OA in CBD and metropolitan areas where effective 
competition and the capability to supply IP based services already exists will distort efficient 
investment decisions (particularly in relation to the latest technologies) and efficient build/buy 
choices in these areas, which is clearly not in the LTIE. Where competitive access options 
exist for end users, only the PSTN Terminating Access service (PSTN TA) is required in order 
to ensure the competing service can be provided end-to-end. 994 

In the 2006 PSTN OA declaration inquiry, the ACCC recognised that fixed line voice 
services could be provided using competing infrastructure. It noted that ‘competitors 
are increasingly investing in alternative infrastructure for the provision of traditional 
and next generation services’, but it is necessary to ensure that ‘these developing 
strategies are not frustrated by premature removal of the PSTN OTA declaration in 
those areas where effective and sustainable competition is yet to emerge’.995 
However, the ACCC recognised that ‘[a]n access provider could lodge an application 
under the ordinary exemption provisions of the TPA (s152AT)…[which would] 
provide a mechanism for targeted and timely withdrawals from regulation in sub-
regions of the national market that are found to be effectively competitive.’996 

                                                 
991  ibid., p. 91. The November 2008 Discussion Paper on declaration stated that Telstra’s retail market 
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In the 2009 PSTN OA declaration inquiry, the ACCC decided to continue declaration 
of PSTN OA. The ACCC recognised that the exemption orders in relation to PSTN 
OA had taken effect in certain ESAs (subject to conditions and limitations), but 
concluded that:  

there are not currently sufficient competitive constraints on Telstra to ensure that the PSTN 
OA service or an effective substitute would be provided on a national basis on reasonable 
terms and conditions to access seekers absent declaration.997  

2007 exemption orders 

Telstra’s submission 

On 8 October 2007, Telstra submitted an application for exemptions from the 
SAOs in 17 CBD ESAs and in 387 metropolitan ESAs across Australia. Telstra 
submitted that regulated access to PSTN OA in these areas was not necessary 
because: 

� Competing infrastructure was present in each of the 404 ESAs in Telstra’s 
application. Each ESA had at least one DSLAM-based competitor and alternative 
networks (HFC, fixed wireless and mobile) were also available in many ESAs.  

� The market for the provision of PSTN OA is workably competitive. Market shares 
of competitors had changed over time and new products had become available. In 
addition, Telstra submitted that end-users could substitute to other services such as 
VoIP and mobile, and that barriers to entry for potential competitors were not 
material.  

� The exemptions would not reduce competition at the downstream level of the 
market for fixed voice services. Barriers to self-supply using the ULLS were not 
material. The potential exit of operators using PSTN OA to provide ‘pre-selection’ 
and ‘call over-ride’ services would have little impact on downstream competition 
because these providers did not have a large presence. 

� Regulation of PSTN OA is costly. The ACCC summarised Telstra’s application as 
follows: 

1. Regulated access prices tend to truncate the reward of a successful investment without 
reducing losses from unsuccessful investments, thereby reducing incentives to invest.  
2. Regulation would ‘provide a crutch to passive competitors unwilling or unable to invest in 
infrastructure and to commit to the rigours of a competitive market.’ 
3. Regulation creates arbitrage possibilities for access seekers where access prices are set by 
regulators as opposed to the prices that would occur in an efficient and competitive market. 
Such arbitrage possibilities would distort the market.  
4. The likelihood of regulatory error is asymmetrical – that is, regulated prices will tend to be 
lower than the efficient level, rather than higher than the efficient level.998 

Given the above factors, Telstra submitted that granting exemptions would promote 
the LTIE by promoting competition and encouraging the efficient use of, and 
investment in, infrastructure. 
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ACCC’s decision 

In its decision to grant PSTN OA exemptions in October 2008, the ACCC 
considered that granting exemptions, subject to conditions and limitations, would 
be likely to promote competition and encourage the efficient use of, and 
investment in, infrastructure in the exempt ESAs.999 The ACCC considered that 
removing regulated access to PSTN OA would encourage access seekers to 
compete using their existing infrastructure and the ULLS, as well as encouraging 
investment in new infrastructure. This was expected to result in improved price 
and product outcomes for consumers in the retail voice and bundled broadband 
and voice markets.  

The ACCC granted the exemptions subject to conditions and limitations.1000 The 
Tribunal’s subsequent decision to make exemption orders also imposed conditions 
and limitations.1001 The conditions and limitations were imposed to ensure that 
regulation of PSTN OA only ceased in ESAs where any barriers to entry were 
expected to be surmountable.  

The ACCC considered that granting exemptions from the SAOs in these ESAs (the 
Attachment A ESAs) would encourage access seekers to invest in their own 
infrastructure and compete using the ULLS (which continued to be available at the 
regulated price). In addition, the ACCC noted that actual and potential wholesalers of 
a suite of fixed line voice services (PSTN OA, WLR and LCS) were present in these 
ESAs. Based on the presence of alternative suppliers, and the feasibility of self-
supply, the ACCC concluded that there would be a competitive constraint on PSTN 
OA suppliers and that regulated access to PSTN OA in these ESAs was no longer 
necessary. 
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