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1 Introduction

In its Inquiry to make final access determinations fordieelared fixed line services:
Final report released on 21 July 2011, the Australian Competitind Consumer
Commission (ACCC) stated that the issue of theréutyperation of the exemptions
relating to the Wholesale Line Rental (WLR), LoCarriage Service (LCS) and
PSTN Originating Access (PSTN OA) services requitether investigation and
consideration.

Section 152BCN of th€ompetition and Consumer Act 20Q0CA) allows the
ACCC to vary a final access determination (FAD)vied certain procedures are
followed. Except in limited circumstances, the Coission is required to hold a
public inquiry under Part 25 of thieelecommunications Act 199¥elco Act)about a
proposal to vary a final access determination.

This issues paper commences the public inquiryvatging the FADs for the WLR,
LCS and PSTN OA services in respect of the exempgirovisions of those FADs.
Specifically, the inquiry will consider whether tegemption provisions in the FADs
should be varied, revoked or maintained. The inquitl not consider varying or
revoking any other provisions in the FADs that @b relate to exemptions.

The ACCC recognises that its decision to make tied; including the exemption
provisions, was made recently. It also recognisasthe first round of exemptions
only took effect from 30 December 2010 and as altrdse evidence on the
competition impacts of those exemptions is curyeimiited. However, the ACCC
considers that further examination of the mattez>amptions is warranted by,
among other considerations, the change in thel#iyis framework (discussed in
chapter 2) and the rapidly evolving competitiveiemvment (referred to in chapters 5
and 6).

This issues paper sets out the matters, and destiss issues, on which the ACCC is
seeking information and industry views. It calls $obmissions by industry
participants and other interested parties.

This paper meets the requirement under sectionbart 25 of the Telco Act to
issue a discussion paper as part of a public igquir

1.1 Background

On 20 July 2011, the ACCC decided to proceed talia its decision on pricing for
the six declared fixed line services and to mak®$for those servicésThe FADs
expire on 30 June 2014. The ACCC noted that prigages had been subject to
extensive consultation and consideration by the 8Gce December 2009.
Finalising prices would provide industry with cents and stability.

ACCC,Inquiry to make final access determinations fordleelared fixed line services — Final
report, July 2011. The Final Report is available at: wawec.gov.au/content/
index.phtml/itemld/990530.

The six declared fixed line services are: theomddtioned local loop service (ULLS), the
wholesale line rental (WLR) service, the line shgrservice (LSS), the local carriage service
(LCS), and the PSTN originating access (PSTN OAl) tenminating access (PSTN TA) services.
The two final services are known together as PSTM.O



In regard to the issue of exemption provisions AG€C noted that exemptions had
only been the subject of public consultation siApel 2011. Submissions received
during the previous consultation on making the FAU@se extensive and raised a
number of complex and contentious issues. The AG€sded that it needed further
information to be in a position to properly assiesissue of exemptions.

To avoid delaying the finalisation of price termghe FADs, the ACCC decided for
the purpose of making the FADs to maintain the gxe@mn provisions in the same
form as in the interim access determinations (IAD&e ACCC considered that
maintaining the exemptions in the FADs would proen@tgulatory certainty and
stability until the ACCC concluded its further amere detailed consideration of
whether the exemptions should continue in the &itur

This approach balanced the need for pricing cdstaith ensuring the ACCC has
adequate time to consider thoroughly these sigmtiexemptions issues.

1.2 Consultation process

As noted above, except in limited circumstancesAGEC is required to conduct a
public inquiry about a proposal to vary an FAD. @@acpublic inquiry commences,
the ACCC has six months to release a report ateitssion. However, the ACCC
may extend or further extend this period, provitlet the extension or further
extension is for a period of not more than six rhenif the ACCC publishes a notice
explaining the reasons for the extension.

In considering the exemptions issue, the ACCC hélle regard to the extensive
submissions and information on the issue of examptreceived during its
consultation on making the FADs.

The ACCC will also have regard to information paed in response to an
information request to Telstra and a number of s&seekers made on 18 August
2011. Details of the information sought and theiparsubject to the request are
available on the ACCC's website.

After receiving submissions to the issues paperAGCC may seek further
information from industry prior to the release draft report.

The ACCC has included question boxes in the ispapsr to assist industry
participants in structuring their responses anensure that the ACCC receives
detailed information on the matters relevant ts thquiry. However, the ACCC
invites submissions on any matters relevant tekenption provisions. As noted
above, this inquiry will not consider other prowaiss in the FADs that do not relate to
the exemption provisions.

1.3 Related processes

The ACCC is concurrently assessing Telstra’s StrattSeparation Undertaking
(SSU). The SSU contains interim equivalence antsparency measures in relation
to the supply by Telstra of regulated services ¢iwhinclude the WLR, LCS and
PSTN OA services)to apply until Telstra’s structw@paration is completed. If the

¥ Section 152BCK of the CCA.
*  The information request is available at:
http://www.accc.gov.au/content/index.phtml?item|&6930.



ACCC accepts the SSU, these measures would commanuartantly for current
purposes, however, Telstra has indicated thatd@ggsed ‘non-price’ equivalence
measures would apply to declared services thatampt from the Standard Access
Obligations, but that its price equivalence measureuld not

The ACCC will consider the implications of the exgans in the context of its
assessment of the SSU.

1.4 Submissions

The ACCC seeks submissions to this issues papeo bater than 5:00 pm on
30 September 2011.

Any submissions received after this date may natdmesidered.

The ACCC prefers to receive electronic copies dhsissions. Electronic
submissions should be in either PDF or MicrosoftréMormat and allow for
searchable text.

Please forward submissions and enquiries by em#ilet contact officer:

Kevin Cheung

Communications Group

Australian Competition and Consumer Commission
Email: kevin.cheung@accc.gov.au

Phone: (03) 9290 1852

Please copy email correspondencest@mptions@accc.gov.au

To allow for an informed and consultative procedlssubmissions will be considered
as public submissions and will be posted on the 88Qvebsite. If interested parties
wish to submit commercial-in-confidence materiatie ACCC, they should submit
both a public and a commercial-in-confidence versibtheir submission. The public
version of the submission should replace the comialen-confidence material with
an appropriate symbol orcqi-c]'. The commercial-in-confidence version of the
submission should clearly identify the commerciatonfidence material by
highlighting the confidential material and identifg it with an appropriate symbol or
‘[ c-i-c]'. Alternatively, the commercial-in-confidence reatl may be provided in a
separate commercial-in-confidence document prowdédthe public version of the
submission.

The ACCC-AER information policy: the collection, uselahsclosure of information
sets out the general policy of the ACCC and thetralian Energy Regulator (AER)
on the collection, use and disclosure of informati&d copy of the guideline can be

downloaded from the ACCC websitgww.accc.gov.au

1.5 Structure of this issues paper
This report is structured as follows:
Chapter 2 summarises the history of exemptions.

®  Details on Telstra’s structural separation amdACCC’s consultation process on this issue are

available on the ACCC'’s website at: www.accc.goicantent/index.phtml/itemld/1003999.



Chapter 3 sets out the relevant legislative framework andctiteria the ACCC must
have regard to in relation to its decision to vaey,oke or maintain the exemption
provisions in the FADs.

Chapter 4 summarises the reasoning behind the granting ajrgebic exemptions
by the ACCC and the Australian Competition Tribunal

Chapter 5 examines current evidence on the effects of gebgragxemptions on the
state of competition in fixed line service markets.

Chapter 6 sets out the ACCC'’s initial thinking on the keytfars influencing the
state of competition in the exempt exchange seisieas.



2 History of exemptions

This chapter summarises the history of the exemgtiocorporated in the final access
determinations (FADSs) for the declared fixed lieevices (sections 2.1 and 2.2).
Section 2.3 describes the method used to detenviieéher an exchange service area
(ESA) becomes exempt.

2.1 Exemption determinations under the previous
legislative framework

Prior to the passage of thelecommunication Legislation Amendment (Compatitio
and Consumer Safeguards) Act 2QOCACS Act), exemptions determinations could
be made under the ordinary individual and ordirdags exemption provisions of the
Competition and Consumer Act 20Q0CA) (see section 2.2 below).

Before the interim access determinations (IADs) c@nced on 1 January 2011, there
were eight exemption determinations which affe¢kedwholesale line rental (WLR),
local carriage service (LCS) and public switchddgbone network originating access
(PSTN OA) services:

Tribunal’s Metropolitan Orders
=  Tribunal's 2009 WLR Individual Exemption Order maale 24 August 2009
= Tribunal’'s 2009 LCS Individual Exemption Order mawe24 August 2009

=  Tribunal's 2009 PSTN OA Metropolitan Individual Erption Order made on
9 September 2009 (in relation to the supply ofREEN OA in metropolitan
ESAS)

PSTN OA CBD Orders

= ACCC’s Individual Exemption Order No. 6 of 2008 reamh 30 October 2008,
affirmed and varied by the Tribunal’s 2009 PSTN OBD Individual Exemption
Order made on 9 September 2009 (in relation tctipply of the PSTN OA in
17 CBD ESAS)

ACCC's Class Orders

= ACCC'’s Class Exemption Determination No. 2 of 20@&de on 22 August 2008
(in respect of WLR)

= ACCC'’s Class Exemption Determination No. 1 of 20@&de on 22 August 2008
(in respect of the LC39)

= ACCC'’s Class Exemption Determination No. 3 of 20@&de on 29 October 2009
(in respect of PSTN OA&)

This determination was subsequently varied bydMBEC’s Class Exemption (Variation)
Determination No. 1 of 2009.
This determination was subsequently varied bydMBEC’s Class Exemption (Variation)
Determination No. 2 of 2009.
This determination was subsequently varied byAMG€C’s Class Exemption (Variation)
Determination No. 3 of 2009.

10



(together, the Exemption Determinations).

2.1.1 ACCC's decision to make exemption orders

On 9 July 2007, Telstra provided the ACCC with ppleation for exemption from
the standard access obligations (SAOSs) in respebed.CS and WLR in 371 ESAs
across metropolitan Australia. On 8 October 20@fstfa provided the ACCC with
an exemption application from the SAOs in respé&ITN OA in 17 ESAs in
central business districts (CBDs). Telstra also/joied a second exemption
application on this date in respect of PSTN OA8&7 ESAs across metropolitan
Australia. On 12 October 2007, Telstra providedAECC with two further
applications for exemption from the SAOs in respgd¢he WLR and LCS in an
additional 16 ESAs across metropolitan Australia.

Following a period of consultation, the ACCC madeimary individual exemption
orders in respect of the WLR, LCS and PSTN OA sewin certain metropolitan
ESAs, and PSTN OA services in CBD ESAs, subjecettain conditions and
limitations. These orders were made in August 20@8WLR and LCS) and October
2008 (for PSTN OA}°

The ACCC also made ordinary class exemption ongieder the now repealed

section 152AS of th&rade Practices Act 197@ PA) in substantively the same terms
as the individual exemption ordérsThe effect of the class orders was to make the
exemption apply to all access providers (not juedsifa, which lodged the individual
exemption applications).

2.1.2 Tribunal's final decision on the ACCC’s exemp  tion orders

Access seekers sought review of the ACCC'’s indaidxemption orders by the
Tribunal. In December 2008, the Tribunal set ag@eACCC’s WLR and LCS
exemption order¥’ Telstra then sought judicial review of the Triblmaecision in
the Full Federal Court and on 11 March 2009 therCset aside the Tribunal’s
decision and remitted the matter back to the Tréor further hearing®

On 24 August 2009, the Tribunal handed down italfiWLR and LCS individual
exemption orders, subject to conditions and lirateg which were different to those
originally imposed by the ACCE'".

On 9 September 2009, the Tribunal handed dowmidé PSTN OA individual
exemption orders’ The PSTN OA order with respect to metropolitan E®ad

Copies of all the Exemption Determinations arailable on the ACCC's website:
www.accc.gov.au.

A copy of these orders can be found on the AC@@&Bsite: www.accc.gov.au.

1 ACCC's Class Exemption Determination No. 1 of @08ade on 22 August 2008 (in respect of the
LCS); ACCC's Class Exemption Determination No. 2008 made on 22 August 2008 (in
respect of WLR); ACCC's Class Exemption DetermimatNo. 3 of 2008 made on 29 October
2009 (in respect of PSTN OA). A copy of these osdwm be found on the ACCC'’s website:
www.accc.gov.au.

Australian Competition TribunaGhime Communications Pty LfA008] ACompT 4.

Federal Court of Australia — Full CouTelstra Corporation Limited v Australian Competitio
Tribunal [2009] FCAFC 23.

Australian Competition Tribunalpplication by Chime Communications Pty (&b 3)[2009]
ACompT 4.

> Australian Competition Tribunahpplication by AAPT Limite¢No 2)[2009] ACompT 6.

10
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conditions and limitations that were substantivdbntical to those specified for the
Tribunal’'s WLR and LCS orders. The Tribunal’s PSDR order with respect to the
17 CBD ESAs effectively affirmed the ACCC's origirSTN OA order with respect
to CBD areas.

The Tribunal’s Metropolitan Orders applied to aited number of metropolitan
ESAs (380 in total) that are listed in the ordéwrsofvn as Attachment A ESAS). The
Tribunal found that it was in the LTIE for eachtbbse 380 Attachment A ESAs to
become ‘Exemption ESAS’, but only once certain ¢tmals and limitations were
satisfied. The Tribunal’'s Metropolitan Orders set a process for the ACCC to
calculate which ESAs should be exempt at a spguifict in time.

On 18 November 2009 the ACCC varied certain aspddtsee ACCC'’s Class Orders
in respect of the WLR, LCS and PSTN OA, includihgit geographic scope, in order
for the class exemptions to be consistent withlifileunal’s orders made in relation to
metropolitan and CBD ESAS.

Content of the Tribunal’s Metropolitan Orders

The Tribunal’s Metropolitan Orders provided thay afi the 380 Attachment A ESAs
may become an ‘Exemption ESA’ if all of the follawg three conditions are met:

= the ESA has three or more unconditioned local k&pice (ULLS)-based
competitors (excluding Telstra)

» the ULLS-based competitors have an aggregate msieeé’ in the ESA equal
to or greater than 30 per cent, and

= the aggregate ULLS spare capacity for that ESAjisEto or greater than 40 per
cent of the aggregate number of WLR SIOs in thak ES

Once an ESA was determined to be an Exemption ESWas still subject to further
conditions and limitations before the exemptiorkteffect. In summary, the
Tribunal’'s Metropolitan Orders specified that themmption would either not have
effect in an ESA or not apply to specific acceskses in an ESA, in the event that
(capitalised terms are defined in the Tribunal’sidgolitan Orders):

(@) an access seeker is a Queued Access Séakénat Exemption ESA as at
30 September 2009

16 ACCC's Class Exemption (Variation) Determinatign. 1 of 2009 (in relation to WLR); ACCC'’s

Class Exemption (Variation) Determination No. 2609 (in relation to the LCS); ACCC's Class

Exemption (Variation) Determination No. 3 of 2008 (elation to PSTN OA). These

determinations can be found on the ACCC’s websitew.accc.gov.au.

Aggregate market share—in respect of each AttaciiA ESA the ULLS-based competitors’

aggregated share of SIOs, expressed as a percemsatgethe following formula:

(ULLS + ULLS Spare Capacity + WLR SIOs) / (Total(33)).

8 The WLR SIO®nlyrelate to the WLR SIOs of ULLS-based competitors

¥ Queued Access Seeker—in respect of an Attachm&8A, an access seeker, including a First
Queued Access Seeker, who before the Practical @meement Date submitted a PSR
[Preliminary Study Request: a request by an aceesiser to Telstra for access to an Exchange
Building] in respect of an Exchange Building withive ESA that: (a) is under consideration by
Telstra; or (b) has not been rejected by Telstrg¢cphas not been withdrawn by the access seeker;
and (d) has not passed a JCI [Joint Completioneletsgn: an inspection of an Exchange Building
by representatives of Telstra and an access seekducted following the completion of
construction works in that Exchange Building by #tteess seeker] in relation to the PSR.

17
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(b) an exchange is a Capped, Potentially Capped ortCiotisely Capped
Exchangé’

(c) Telstra ceases to supply the ULLS in that ESA, tveto itself or to another
person

(d) the supply by Telstra of the WLR, LCS or PSTN OAvg=e to an access seeker
is under an agreement that was in force betweeadtess seeker and Telstra as
at 30 September 2009, for so long as the agreemmrains in force, or

(e) inrespect of an end-user, who immediately bef@&8ptember 2009 was
supplied with a Bundled Fixed Voice and Broadbaad/tee by the access
seeker using the LSS, WLR and LCS supplied by fieelsintil a Prescribed LSS
to ULLS Migration Process is established for thatess seeker.

The Tribunal’s Metropolitan Orders required the AC® determine which of the
380 Attachment A ESAs satisfied the conditionsh@a Orders to become Exemption
ESAs. The ACCC was required to collect the relevata and perform the
calculations—using the formula set out in the Osdeto determine which of the
Attachment A ESAs satisfied the conditions to beedimemption ESAs. The ACCC
was required to publish the list of Exemption ESASts website on a six-monthly
basis.

Under the Tribunal’s Orders, once an Exemption B4 published on the ACCC'’s
website, the exemption in relation to that ESA cambe effect six months after the
publication date. For example, the Exemption ESésiphed by the ACCC on

30 December 2010 became exempt on 30 June 2011.

After an ESA became an Exemption ESA, it remaime&x@emption ESA until the
Tribunal’'s Metropolitan Orders expired or until tedevant service declarations were
revoked, whichever date was earlier. This was #se even if the ESA failed to meet
any or all of the three conditions at a later datdowever, an Exemption ESA ceased
to be an Exemption ESA when the Exchange Buildmtpat ESA first became a
Capped, Potentially Capped or Constructively Cagpethange—that is, when
Telstra notified access seekers that the exchamtpirig was unavailable for access.
An Exemption ESA also ceased to be an Exemption E$AIstra ceased to supply
the ULLS in that ESA. (The Tribunal's conditionsddimitations were incorporated
into the FADs.)

The Tribunal’'s WLR and LCS Orders were specifie@xpire on 24 August 2014,
and the PSTN OA Order was specified to expire @eptember 2014.

20 Capped Exchange—an Exchange Building which Telsais determined is not available for access

by an access seeker for any reason, including ahdige Building listed by Telstra in the TEBA
Capped List [the document published by Telstralthtt each Exchange Building that Telstra
regards as a Capped Exchange or a Potentially @dppzhange] as ‘MDF capped’ [Main
Distribution Frame capped], ‘Racks capped’ or ‘Raakd MDF capped’. Potentially Capped—a
Telstra Exchange Building which Telstra has deteadimay be unavailable for access by an
access seeker for any reason including an ExchBuiling listed in the TEBA Capped List as
‘Potential’. Constructively Capped Exchange—an exge in respect of which the ACCC has
determined that Telstra requires, as a conditicacoéss, that the access seeker undertake works at
their own expense which are out-of-the-ordinaryksor

In undertaking its calculations for the ExempsidSAs, the ACCC has found instances where an
Exemption ESA would have later failed the Tribusalonditions.

21
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Content of the Tribunal's PSTN OA CBD Orders

The Tribunal’'s 2009 PSTN OA CBD Individual Exempti@rder affirmed the
ACCC’s PSTN OA CBD Individual Exemption Order, sedyj to a variation relating
to the expiry date of the ACCC'’s Order.

The ACCC’s PSTN OA CBD Individual Exemption Ordeeenpted Telstra from the
SAOs in respect of the supply of the PSTN OA withihCBD ESAS, subject to the
following conditions and limitations:

= the exemption ceases to apply within an ESA froendite which Telstra first
ceases to be an access provider of the ULLS witt@melevant ESA, and

= the exemption will not apply in respect of PSTN @ryvided under an agreement
which is in force as at the commencement dateeoCitder for so long as that
agreement remains in forée.

The exemption commenced on 29 October 2009 anéx@essed to expire on
9 September 2014, or upon the revocation of ettiePSTN OA declaration or the
ULLS declaration, whichever occurred first.

Content of the ACCC's Class Orders

Following the Tribunal’s decision to vary the ACGQhdividual Exemption Orders,
the ACCC held an inquiry into varying the ACCC’ss$ exemptions. After a period
of consultation, the ACCC varied certain aspect$soClass Orders, including their
geographic scope, so that they were consistenttiéf ribunal’s Metropolitan
Orders and the PSTN OA CBD Orders. In effect, ti@skers made the exemption
applicable to all access providers, not just Talsthey were expressed to expire at
the same time as the respective Individual Exempficders.

2.2 Exemption provisions under the new legislative
framework

TheTelecommunication Legislation Amendment (Competdind Consumer
Safeguards) Act 20@ACS Act) repealed the ordinary individual andioedly class
exemption provisions of th@ompetition and Consumer Act 20(OCA) 23

The transitional provisions in the CACS Act stditattonce an access determination in
relation to a declared service commences, a detatioh made under the ordinary
exemption provisions in relation to that servicases to have effet.

The Exemption Determinations ceased to have €fifect 1 January 2011 after the
IADs took effect. Under the new regime, the ACCQle to incorporate provisions
in access determinations which provide that arsllasf the SAOs are not applicable
to a carrier or carriage service provider (CSPesEhprovisions may be either
unconditional or subject to such conditions or tations as are specified in the
determinatiorf> An access determination may also restrict or ltrétapplication to a
carrier or carriage service provider of any orélthe SAO<?®

22 ACCC's Individual Exemption Order No. 6 of 2008.

% Repealed sections 152AT (individual exemptioms) 852AS (class exemptions) of the TPA.
2 ltems 202 (class exemptions) and 203 (indivigxamptions) of the CACS Act.

% paragraphs 152BC(3)(h) and (i) of the CCA.

% paragraph 152BC(3)(i) of the CCA.

14



The Explanatory Memorandum to the CACS Bill stdles:

the need for ordinary class exemptions is remoesdibise the ACCC will be able to
incorporate provisions in access determinationslwhémove or limit the obligation of
carriers or CSPs to comply with some or all ofstendard access obligations (see proposed
paragraphs 152BC(3)(h) and 7))

at the time when the ACCC is making the first asaetermination, it will be able to include
provisions under the proposed paragraphs 152BQ(8)(fi) limiting the application of the
standard access obligations. Such provisions meg aaimilar effect to exemptioR.

2.2.1 Exemption provisions in the Interim Access De  terminations

The ACCC decided to incorporate and continue thecebf the exemption
determinations into the IADs for the WLR, LCS arfslTiN OA services. The ACCC
considered that continuing the effect of the exeéomptleterminations would promote
regulatory consistency in the transition to the r@esess regime. The ACCC also
considered that to do so would be consistent wghTiribunal’s assessment that the
exemption determinations in relation to those s&viwere in the LTIE. To do
otherwise would have effectively led to the ‘reukdion’ of those services in the
exempt ESAs without a detailed consideration oftimbie‘re-regulation’ was
appropriate.

When it released the IADs, the ACCC noted thatatild consult with industry on
incorporating the exemption determinations intofad®s for the WLR, LCS and
PSTN OA services.

2.2.2 Exemption provisions in the Final Access Dete  rminations

In its final report on the FADSs for the WLR, LCSABRSTN OA services, released on
21 July 201F° the ACCC stated that the issue of the future djmeraf the
exemptions required further investigation and cdesition. It stated that it would
commence a further inquiry to seek further inforimrabn whether the exemptions
should continue.

The ACCC identified the impact on industry of tied-out of the National Broadband
Network (NBN), and the apparent absence of anytanhbal alternative wholesale
provider of voice-only services over the PSTN,sss1€s requiring further
investigation in terms of the rationale for the mypgions. The ACCC considered that
additional information was required in relationth@se and a number of other issues
concerning the state of the market for the WLR, 1808 PSTN OA services.

In addition, submissions in response to the A@il2 Discussion Paper raised
complex and contentious issues. The ACCC considesgipropriate that interested
parties be given a chance to respond to these saloms during a further
consultation process.

27 Explanatory Memorandum, Telecommunications Legjish Amendment (Competition and

Consumer Safeguards) Bill 2010, p. 170.

% jbid., p. 215.

2 ACCC,Inquiry to make final access determinations fordleelared fixed line services — Final
report, July 2011. The Final Report is available at: wasec.gov.au/content/
index.phtml/itemld/990530.
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Consequently, the ACCC considered that it did rvehsufficient information before
it, at the time of making the FADs, to determineet¥ter the current WLR, LCS and
PSTN OA exemptions should be removed. The ACCCdéelcio maintain the
exemptions as they stood in the IADs to promotelegry certainty and stability
until it has concluded its inquiry into whether #gseemption provisions in the FADs
should be varied.

2.3 ACCC's calculation of Exemption Exchange Servic e
Areas

The Tribunal’s Metropolitan Orders required the AT determine which of the
380 Attachment A ESAs satisfy the conditions in @relers to become Exemption
ESAs by completing a three step calculation pratess

The ACCC completed two rounds of exemption calooiet prior to the change in the
legislative framework, using data as at 31 March@énd 30 September 2010. Since
the IADs incorporated the effect of the Tribun@eders, the ACCC was required to
continue to undertake the exemption calculationa six-monthly basis while the
IADs were in force. The ACCC completed a third rdui exemption calculations
using data as at 31 March 2011.

Since the FADs currently incorporate the effecthaf Tribunal’s Orders, the ACCC is
scheduled to conduct another round of calculatimnsg data as at 30 September
2011.

The results of the first three rounds of calculatiwe set out below.
First round of exemption calculations (March 2010)

The ACCC calculated that 129 ESAs were ExemptioA€& that point in time. The
list of 129 Exemption ESAs is published on the AC@ebsite®

The exemption of these 129 ESAs took effect fronb83ember 2010. As the IADs
incorporated the effect of the Exemption Determoret, the exemption in relation to
those 129 ESAs continued after the IADs commencetl éanuary 2011.

Second round of exemption calculations (Septembet @)

The ACCC calculated that a total of 181 ESAs werteription ESAs as at

30 September 2010. An additional 52 new ESAs hasfiga the conditions in the
Tribunal’s Metropolitan Orders to become Exemptt®As. The 52 new Exemption
ESAs are published on the ACCC’s website.

The exemption of the 52 new Exemption ESAs tookaffrom 30 June 2011. As the
FADs incorporate the effect of the Exemption Deteations, the exemption in
relation to all 181 Exemption ESAs continued after FADs commenced on 1 July
2011.

% The three step calculation process is descriélei ACCC's April 2011 Discussion Paper (see

section 21.4.1). The Discussion Paper is availablesww.accc.gov.au/content/
index.phtml?itemld=990530.

A spreadsheet containing all Exemption ESAs &lakle at: www.accc.gov.au/content/
index.phtml/itemld/934407.
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Third round of exemption calculations (March 2011)

The ACCC undertook its third round of exemptioncaédtions using data current as
at 31 March 2011. The ACCC calculated that a wi@15 ESAs were Exemption
ESAs at that date. An additional 34 ESAs had satighe conditions in the
Tribunal’s Metropolitan Orders to become ExemptAs. The ACCC published
the 34 new Exemption ESAs on its website on 30 2Mi4..

The exemption in relation to these additional 3/AE&re scheduled to commence on
30 December 2011.
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3 Assessment framework

This chapter sets out the relevant legislative &awork and the criteria the ACCC
intends to have regard to when making a decisiowtwether to vary the final access
determinations (FADs) for WLR, LCS and PSTN OA atation to the exemption
provisions. It also outlines the approach the AGZgposes to take to assist in
assessing the state of competition in the relevernkets and whether the exemptions
promote the long term interests of end-users.

3.1 Legislative framework

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the
Competition and Consumer Act 20Q0CA) when making a decision on whether to
vary an FAD. These criteria are:

(@) whether the determination will promote the longrtenterests of end-users
(LTIE) of carriage services or services suppliedrisans of carriage services

(b) the legitimate business interests of a carrieraoriage service provider (CSP)
who supplies, or is capable of supplying, the dedaervice, and the carrier’s
or provider’s investment in facilities used to slypibe declared service

(c) the interests of all persons who have rights tothealeclared service
(d) the direct costs of providing access to the dedlasgvice

(e) the value to a person of extensions, or enhanceai@aipability, whose cost is
borne by someone else

(H the operational and technical requirements necgésathe safe and reliable
operation of a carriage service, a telecommuninatietwork or a facility

(g) the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

Subsection 152BCA(2) sets out other matters tlaABCC may take into account in
making FADSs.

Subsection 152BCA(3) allows the ACCC to take intoaant any other matters that it
thinks are relevant.

The ACCC set out in detail its views on how thadktdive criteria should be
interpreted in section 3.5 of the April 2011 Dissios Papef? The ACCC considers
this interpretation remains appropriate for thiguimy. The ACCC'’s views on how to
interpret the legislative criteria are summarisebbb.

3.1.1 Paragraph 152BCA(1)(a)

The first criterion for the ACCC to consider wheakmg or varying an FAD is
‘whether the determination will promote the longrtenterests of end-users of
carriage services or of services supplied by meénarriage services’.

32 ACCC,Public inquiry to make final access determinatifmsthe declared fixed line services —

Discussion Paperpril 2011.
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In the ACCC's view, particular terms and conditioam&n FAD will promote the
interests of end-users if they are likely to cdnite towards the provision of:

= goods and services at lower prices
= goods and services of a high quality, and/or
= a greater diversity of goods and servites.

To consider the likely impact of particular ternmglaconditions on the LTIE, the
CCA requires the ACCC to have regard to the extenthich the terms and
conditions are likely to result in:

= promoting competition in markets for carriage seegiand services supplied by
means of carriage services

= achieving any-to-any connectivity, and

= encouraging the economically efficient use of, andnomically efficient
investment in:

- the infrastructure by which listed carriage sersiaee supplied, and

— any other infrastructure by which listed services ar are likely to become,
capable of being suppli€d.

3.1.2 Paragraph 152BCA(1)(b)

The second criterion requires the ACCC to consitierlegitimate business interests’
of the carrier or CSP.

The ACCC considers that it is in an access proigdegitimate business interests to
seek to recover its costs as well as a normal camateeturn on investment having
regard to the relevant risk involved. However, acess price should not be inflated
to recover any profits the access provider (or@hgr party) may lose in a dependent
market as a result of the provision of acc@ss.

3.1.3 Paragraph 152BCA(1)(c)

The third criterion requires the ACCC to considée’‘interests of all persons who
have the right to use the declared service’. Th€BConsiders that this criterion
requires it to have regard to the interests of s&ceekers.

People who have rights to currently use a declseedice will generally use that
service as an input to supply carriage servicea,sarvice supplied by means of
carriage service, to end-users. The access seékingsts would not be served by
higher access prices to declared services, asuldwiohibit their ability to compete
with the access provider in the provision of resaitvices’® Access seekers’ ability to
compete for the custom of end-users on the basiseofrelative merits could also be

¥ ibid., p. 33.

3 Subsection 152AB(2) of the CCA.

% ACCC,Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing
Principles), p. 9.

% ibid.
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inhibited if terms and conditions of access favone or more service providers over
others, thereby distorting the competitive procéss.

The ACCC does not consider that this criterionscldl consideration to be given to
the interests of the users of these ‘downstreamiass as end-users’ interests are
considered under other criteria.

3.1.4 Paragraph 152BCA(1)(d)

The fourth criterion requires that the ACCC consitlee direct costs of providing
access to the declared service'.

The ACCC considers that the direct costs of prangdiccess to a declared service are
those incurred (or caused) by the provision of se@ad include the incremental
costs of providing access.

The ACCC interprets this criterion, and the us¢hefterm ‘direct costs’, as allowing
consideration to be given to a contribution to iadi costs. This is consistent with the
Tribunal’s approach in an undertaking decisioA contribution to indirect costs can
also be supported by other criteria.

However, the criterion does not extend to compémsdbr loss of any ‘monopoly
profit’ that occurs as a result of increased coriitipet®

3.1.5 Paragraph 152BCA(1)(e)

The fifth criterion requires that the ACCC consitthe value to a party of extensions,
or enhancements of capability, whose cost is bbyngomeone else’.

In the 1997 Access Pricing Principles, the ACCQesta

This criterion requires that if an access seekbapeces the facility to provide the required
services, the access provider should not attemgcimver for themselves any costs related to
this enhancement. Equally, if the access providestranhance the facility to provide the
service, it is legitimate for the access provideintcorporate some proportion of the cost of
doing so in the access prite.

3.1.6 Paragraph 152BCA(1)(f)

The sixth criterion requires the ACCC to considbe ‘operational and technical
requirements necessary for the safe and relialdeatipn of a carriage service, a
telecommunications network or a facility’.

The ACCC considers that this criterion requires thems of access should not
compromise the safety or reliability of carriagevéges and associated networks or
facilities, and that this has direct relevance wggecifying technical requirements or
standards to be followed.

¥ ibid.

3 Australian Competition Tribunafpplication by Optus Mobile Pty Limited and Optustworks

Pty Limited[2006] ACompT 8 at [137].

See Explanatory Memorandum for fiiede Practices Amendment (Telecommunications) Bill
1996 p. 44: [T]he ‘direct’ costs of providing access intended to preclude arguments that the
provider should be reimbursed by the third pargkégg access for consequential costs which the
provider may incur as a result of increased cortipatin an upstream or downstream market.
1997 Access Pricing Principles, p. 11.
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3.1.7 Paragraph 152BCA(1)(g)

The final criterion of subsection 152BCA(1) reqsitee ACCC to consider ‘the
economically efficient operation of a carriage s&ya telecommunications network
facility or a facility’ when making or varying anAb.

The ACCC considers that this criterion calls faoasideration of productive,
allocative and dynamic efficiency. Further, in appd this criterion, it is relevant to
consider the economically efficient operation of:

= retail services provided by access seekers usagabess provider’s services or
by the access provider in competition with thoseeas seekers, and

= the telecommunications networks and infrastructised to supply these
services™

3.1.8 Subsection 152BCA(2)

Subsection 152BCA(2) provides that, in making awyiway an FAD that applies to a
carrier or CSP who supplies, or is capable of supg) the declared services, the
ACCC may, if the carrier or CSP supplies one orevaigible service&’ take into
account:

= the characteristics of those other eligible sewsice

= the costs associated with those other eligibleisesv

= the revenues associated with those other eligééces, and
= the demand for those other eligible services.

The Explanatory Memorandum states that this promig intended to ensure that the
ACCC, in making (or varying) an FAD, does not caesithe declared service in
isolation, but also considers other relevant sesfit The ACCC proposes to consider
the costs and revenues associated with other ssriwhether declared or not
declared—that are provided by relevant carriers@88's in assessing the impact of
the exemptions on the conditions for competitiothim exempt ESAs.

3.1.9 Subsection 152BCA(3)

This subsection states the ACCC may take into adcany other matters that it
thinks are relevant when making or varying an FAD.

Consistent with its approach to determining thegterms included in the FADSs, the
ACCC proposes that regulatory certainty and coasdt will be an important
consideration in relation to its assessment okttemption provisions.

The ACCC also considers that it may have regard to:

= submissions in response to the ACCEisblic inquiry to make final access
determinations for the declared fixed line servid@scussion paperApril 2011
(April 2011 Discussion Paper)

L Australian Competition TribunaT,elstra Corporation Limited2006] ACompT at [94]-[95].

2" ‘Eligible service’ has the same meaning as inised52AL of the CCA.

43 Explanatory Memorandum, Telecommunications Lagjish Amendment (Competition and
Consumer Safeguards) Bill 2010, p. 178.
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= additional information requested and received fiitetstra and other industry
participants in relation to current market condis@and other matters relevant to
the impact of the exemptions

= information that Telstra provides to the ACCC unabzord keeping rules
(RKRS), including:

- the telecommunications regulatory accounting fraor&VRKR (RAF RKR)
and

— the customer access network RKR (CAN RKR) (a sumraawhich are
published atvww.accc.gov.au

= exemption determinations made under the repeatdbss 152AS and 152AT of
theTrade Practices Act 1974.

These considerations and documents do not limitniagters that the ACCC may have
regard to when considering whether to vary the FAD®lation to the exemption
provisions.

3.2  ‘Future with and without’ test

As noted at section 3.1.1, one of the mattersttieaACCC is required to take into
account in deciding whether to vary the exemptimvigions in the FADs is whether
the determination will promote the LTIE of carriaggrvices or of services supplied
by means of carriage services. In determining hdred thing will promote the LTIE,
regard must be had to the matters in section 152AB{cluding the extent to which
the thing is likely to result in the achievementlod objectives of promoting
competition in markets for listed services.

Accordingly, the ACCC will consider whether incorpting the effect of the
Exemption Determinations in the FADs for the WLRE® and PSTN OA services is
likely to promote competition in the relevant magke

To assist it in determining whether varying or rewng the exemption provisions in
the FADs will promote the LTIE, the ACCC intendsuiadertake a ‘future with and
without’ assessment. Under this approach, the tiondifor competition in the
relevant markets will be assessed and compareH tivit exemptions’ and ‘without
the exemptions'.

The ACCC considers that the concept of promotingmetition refers to whether the
opportunities and environment for competition Wil better with exemptions than
they would be absent of the exemptions, rather thavhether competition will in
fact ‘increase”’

The ACCC will conduct a ‘future with’ assessmenséxon a scenario where there is
no regulated access to WLR, LCS and PSTN OA in @xé&BAs. The ‘future with’
exemptions scenario will also involve consideratdthe impact of the conditions
and limitations incorporated in the Tribunal’'s Orslésee section 2.1.2).

*  See Australian Competition Tribun&lydney International Airpof2000] ACompT 1 at [106];
Australian Competition Tribuna§even Networks Limited (No [2004] ACompT 11 at [123]-
[124]; and Australian Competition Tribun@pplication by Chime Communications Pty (&b 2)
[2009] ACompT 2.
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The ACCC will conduct a ‘future without’ assessmbased on a scenario where
regulated access to WLR, LCS and PSTN OA servigppl®ed by Telstra are
available. In doing so, the ACCC will take into aant evidence of the competition
impacts of the exemptions that took effect fronCgember 2010.

In undertaking the ‘“future with and without’ assessit, the ACCC will identify the
relevant markets, that is the markets that arejoad be, affected by the granting of
exemptions. It will then assess the state of, amdlitions for, competition within
those markets. Finally it will assess whether pand service offerings to end-users
in those markets are likely to be better with otheut the exemptions.

Questions

3.1 | Do interested parties have any comments on the proposed ‘future with
and without’ assessment?

3.2 | Should the ‘future with’ exemptions scenario incorporate the existing
conditions and limitations, as set out in the Tribunal’s Metropolitan
Orders and FADs? If any variation is proposed, alternative conditions or
limitations should be specified.
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4 Rationale for geographic exemptions

This chapter summarises the reasoning behind trgigg of geographic exemptions.
Section 4.1 outlines the ladder of investment theSection 4.2 summarises the
reasons set out by the ACCC and the Australian @titign Tribunal (Tribunal) in
their respective decisions to make Exemption Ord&estion 4.3 identifies some
concerns that have been raised about the effeetsgeof the ladder of investment
approach in promoting competition and efficientastment.

The purpose of this chapter is to provide backgdanformation to assist interested
parties in making submissions on the rationaleggfanting exemptions. Chapter 6 sets
out the ACCC'’s initial thinking in this regard.

4.1 The ladder of investment theory

A key reason given by Telstra in support of itslegpions for exemptions from the
standard access obligations (SAOs) was the ‘ladbievestment’ theory®
According to this theory, which was developed bgf@ssor Martin Cave:

Competitors challenge an incumbent by offering isesswhich rely, as their market share
rises, less and less on the incumbent's assetnarand more on their own. Thus,
competitors progressively build out their netwocksser and closer to their custométs.

Applying the ladder of investment theory, the redaoit initially allows entrants to
access a resale service from the incumbent progideregulated price. Once resale-
based competition is established, and access seefee begun to invest in their own
equipment (for example, digital subscriber lineesmscmultiplexers (DSLAMS)), the
regulator withdraws regulated access at the résadd. The removal of regulated
access may be phased in by gradually increasingdtess price of the resale service
over several years. Alternatively, the regulatoyraanounce that regulated access to
the retail service will no longer be available freome future date—that is, the
service will be exempted from regulation (in reletvareas).

Once regulated access has been removed, all amssss will be encouraged to
‘climb’ to the next rung of the ladder by investimgtheir own equipment. Otherwise,
they will have to negotiate their own commerciahtracts with access providers for
the supply of wholesale services. The processlioiting’ the ladder may continue
further if access seekers begin to build their omtworks in order to compete with
the incumbent.

Professor Cave has recommended that regulatorsédsbeek to encourage entry to
higher ‘rungs’ of the ladder, as long as entryficient.*” Professor Cave, and other
advocates of the ladder of investment approachsidenthat facilities-based

45
46

The ‘ladder of investment’ is sometimes refert@ds the ‘stepping stone’ theory.

M Cave,Statement by Professor Martin Cave of Warwick BassirSchool, University of Warwick,
UK for Mallesons Stephen Jaques on infrastructak@stment consideration in relation to
Telstra’s request for LCS and WLR exemptidharch 2008, p. 1. This statement is available at:
http://www.accc.gov.au/content/index.phtml/itemi@1246.

M Cave,Applying the ladder of investment in Australia -h&tule A, Annexure 1 of Telstra’s
submission in response to Telstra application ifoed line services exemption in Optus HFC
network areasDecember 2007, p. 1. This submission is available
http://www.accc.gov.au/content/index.phtml/itemi@é382.
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competition is more sustainable than resale-bagegbetition and leads to greater
benefits for end-usefé.

4.2 Reasons for making the Exemptions Orders

This section summarises the reasoning set ouei@CC’s decision to make
Exemption Orders in 2008. It then gives a summath® Tribunal’s reasoning in its
decision to set aside the ACCC’s Exemption Orde008, as well as the Tribunal’s
subsequent decision to make Exemption Orders i a@@r the Full Federal Court
had set aside the Tribunal’'s 2008 decision (septeha for a history of the
exemptions).

4.2.1 ACCC'’s decision to make exemption orders

In August 2008, the ACCC made Individual Exempt@mers and Class Exemption
Orders in respect of the WLR service and the LC34i® metropolitan exchange
service areas (ESAs) across Australim October 2008, the ACCC made an
Individual Exemption Order and Class Exemption @ideespect of the PSTN OA
service in 248 metropolitan ESAs, and an Individeeémption Order in respect of
the PSTN OA service in 17 CBD ESAs, providing sanileasons to its WLR and
LCS decisior?”

An important factor in the ACCC'’s decision wasvisw that facilities-based
competition was preferable to resale-based conmetiBpecifically, the ACCC
considered that ULLS-based competition was likelpé in the long term interests of
end-users (LTIE) as access seekers could compeajeeater dimensions of supply to
end-users and would be encouraged to ‘dynamiaafiguiate’ their services.
Because ULLS-based access seekers rely less oretitorg) network assets, the
ACCC considered that ULLS-based competition wowddriore sustainable in the
long run.

However, consistent with the ladder of investmérbty, the ACCC considered that
providing regulated access to resale servicesannitial stages of competition,
would facilitate access seekers’ investments iir then infrastructure (that is,
DSLAMS). For example, in respect of the 2006 rela@tion of the LCS, the ACCC
stated:

Continued declaration of the LCS under current macknditions is also likely to encourage
efficient investment in infrastructure used to dypgpcal telecommunications (and possibly
other) services. It will continue to facilitate rkat entry and enable service providers to
obtain information about demand characteristicsthrdikely responses of competitors. This

8 Body of European Regulators for Electronic Comiwations (BEREC) (formerly European

Regulators GroupRevised ERG common paosition on the approach toogpjate remedies in the
ECNS regulatory framework — Final versjdviay 2006, available at:
erg.eu.int/doc/meeting/erg_06_33 remedies_commaitigo_june_06.pdf.

ACCC,Telstra’s local carriage service and wholesale lneatal exemption applications — Final
decision and class exemptioisigust 2008 (ACCC LCS and WLR Decision). The L&l WLR
final decision is available at: http://www.accc.gmvcontent/index.phtml/item|d/801246.
ACCC,Telstra’s PSTN originating access exemption apfibce— CBD and metropolitan areas —
Final decision and class exemptio@xctober 2008 (ACCC PSTN OA Decision). The PSTN OA
final decision is available at: http://www.accc.gmy/content/index.phtml|?itemIid=800826.

®l ACCC, LCS and WLR Decision, p. 6.
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information will reduce the risks associated witfrastructure deployment and thereby
promote ULLS and other facilities-based provision.

In reaching its decisions, the ACCC was satisfied granting exemptions from the
SAOs would promote the LTIE. While the ACCC consatkthat granting
exemptions would have little impact on the achiegetof the objective of
encouraging any-to-any connectivity, it considettest the objectives of promotion of
competition and encouraging the efficient use nfl mvestment in, infrastructure
would be promoted.

Promoting competition

An important consideration in the ACCC'’s assessmémthether granting the
exemptions would promote competition was the exiemthich access seekers could
compete in the downstream market for fixed linecea@ervices via the ULLS. The
ACCC was satisfied that the ULLS is capable of mimg the same voice
functionality as the resale services.

The ACCC considered that increased competitioheattholesale level for line

rental, local carriage and PSTN originating acsessices (equivalent to Telstra’s
WLR, LCS and PSTN OA services) was likely once asseekers had established
the capability to supply fixed line voice servieesng their own equipment and the
ULLS. The ACCC believed that ULLS-based competitauild have an incentive to
provide wholesale services to other access seekbes to exploit unused capacity on
their networks or to take advantage of economiesalie>®

The ACCC also considered that the National Broadidéetwork (NBN) would not
negatively affect the state of competition in td& Exemption ESAs as these ESAs
already had several ULLS-based competitors. The @G€Elieved that this would
ensure that ‘competitively-priced alternative WLR/&-type services are likely to be
available in the event of a price rise by Telstfa’.

Efficient use of, and investment in, infrastructure

The ACCC was satisfied that granting exemptiorth@248 metropolitan ESAs
would encourage efficient use of, and investmeniniinastructure. Efficient use of
existing infrastructure would be promoted if ULL&ded access seekers were to use
their DSLAM or multi-service access node (MSAN)radtructure to provide
wholesale voice services to other access seekers.

The ACCC noted that the removal of regulated acte#se WLR, LCS and PSTN

OA services in these ESAs could potentially leathtoexit of some access seekers at
the retail level if they were unable to commergialegotiate a contract on reasonable
terms. However, the ACCC considered that the bengfiend-users from increased
take-up of the ULLS—and associated investmentsShAMs and MSANs—would
outweigh any potential costs from the exit of s@neess seekers.

The ACCC recognised that the NBN—and the associatedrtainty (in 2008)
surrounding its implementation—may impact on aceeskers’ incentives to invest
in infrastructure. However, the ACCC considered Hraefficient access seeker

2 ACCC,Local Services Review — Final Decisjdnly 2006, p. 8. The Local Services Review Final

Decision is available at: http://www.accc.gov.amtemt/index.phtml?itemld=763380.
3 ACCC, LCS and WLR Decision, p. 6.
* ibid., p. 7.

26



would be able to earn a return on its DSLAM investimwithin two years, which
would limit the impact the NBN would have on invesnt. In addition, the ACCC
considered that a ‘relatively small amount of add@l investment’ in infrastructure
was likely to be necessary because most of theeE&#& already had multiple ULLS-
based competitors.

4.2.2 Tribunal's initial decision to set aside the ACCC'’s exemption
orders

Following an application by Chime Communicationhé&ve the ACCC’s decision
reviewed by the Australian Competition Tribunak ffribunal published its decision
to set aside the ACCC’s Exemption Orders on 22 Bxaez 2008° In its decision,
the Tribunal provided some discussion on the ladflewvestment theory.

The Tribunal recognised that greater infrastructavestment would help achieve
contestability in the relevant markets, which imtaould reduce the need for
regulation. The Tribunal considered that it is agulator’s task to:

= signal to access seekers that the terms and comslibf access will change,
meaning that access seekers will need to inveakein own infrastructure and rely
less on the incumbent’s infrastructure

= ensure that the path to facilities-based compatisdeasible and commercially
achievable

= understand the market ‘in terms of firm numbersjrtbompetitive options,
changes in market shares, capacity in the matkelpnhg term-interests of end-
users and in developments in technology and itsogieent®®, and

= ensure that at least one of the following four searof supply remains available
to access seekers following deregulation: (1) natgiold supply sources and
conditions of supply; (2) entering into contracihmalternative suppliers; (3)
investing in their own facilities; or (4) using ess capacity of other providers
operating on the next rung of the ladder.

The Tribunal stated that, if it decided to withdreagulatory protection at a lower
rung of the ladder, the regulator would need tadidident that access seekers will
have equality of opportunity to compete on the maryg of the ladder. However, the
Tribunal considered that equality of opportunityymat occur for two reasons, both
related to barriers to entry.

First, the incumbent may decide not to providegteviously regulated service, thus
forcing new access seekers to enter at a highgratithe ladder. If this occurred, it
may deny potential entrants the opportunity to reabel learn about the market
through a simpler form of entry, such as resellpripr to deciding to invest.

> ibid., p. 77.

6 Australian Competition Tribunalpplication by Chime Communications Pty [2008] ACompT
4.

" ibid., at [44] to [53].

% ibid., at [49].

% ibid., at [52].
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Second, the incumbent access provider may contopsvide the previously
regulated service but at a higher price than tegipus regulated price. Any such
price rise would increase the cost of initial erdtya lower rung of the ladder.

If these barriers to entry were substantial, aq@esource of future competition
could be lost.

In addition, the Tribunal criticised the ACCC’s @®an to use a numerical ‘rule of
thumb®° to determine which ESAs should become exempt EBdting that this was
a static indicator of the market that failed to idier market trends or dynamics. The
Tribunal considered that entry by ULLS-based acses&ers did not necessarily
demonstrate that the incumbent was constraineaimpetition from those access
seekers. In order to be ‘competitively significamiccording to the Tribunal, an
entrant needed to be both willing to confront theumbent—through offering end
users better services and/or lower prices—andtaldapply any customers it wins
from the incumbent:

4.2.3 Tribunal's decision to grant exemption orders

Telstra sought judicial review of the Tribunal’scdeon in the Full Federal Court and
on 11 March 2009 the Court set aside the TriburtEsion and remitted the matter
back to the Tribunal for further hearing. The Tnllureconsidered the matter and
published its WLR and LCS decision on 27 May 2009.

In making its decision, the Tribunal recognised theregulating resale services
before sufficient entry had occurred at a highegroould be harmful. It stated that:

The withdrawal of a mandated service, if undertdikefore competitors individually or
collectively have established the critical masthatnext rung of the ladder that gives them the
ability to compete effectively with the incumbewuld also have very adverse effects on the
promotion of competitiofi?

The Tribunal noted that the cost of a DSLAM waskety to be a ‘prohibitive barrier
to competitively significant entry’”> However, it considered that while some barriers
to entry had been identified in Telstra’s applicatand the ACCC’s decision—such
as sunk costs, scale economies, product diffetertiand switching costs—other
barriers to entry, such as end-user inertia, hadheen fully investigated.

Accordingly, the Tribunal deemed that it was neagsto impose conditions and
limitations prior to deregulation to ensure tharthwere enough ULLS-based access
seekers willing and able to supply WLR- and LCSetgprviceS? The imposition of

% The ACCC granted exemptions in ESAs where: thene 14,000 or more addressable SIOs (i.e.,
the number of customers that can potentially beesefrom the exchange building(s) in the ESA)
and/or there were four or more ULLS-based compstifimcluding Telstra).

Australian Competition Tribunalpplication by Chime Communications Pty [2008] ACompT

4, at [68].

Australian Competition Tribunaljpplication by Chime Communications Pty Ltd (N¢2Z2)09]

ACompT 2, at [154].

8 ibid., at [144].

The Tribunal states that ‘In the Tribunal’s vidtis also necessary by an appropriate condition t
ensure that...: (a) there are a sufficient numbercogss seekers who can supply services through
the ULLS to provide a competitive restraint on iteumbent (Telstra) in its supply of services,
including the supply of WLR/LCS; and (b) their pasn in the market (ie in each nominated ESA)
is sufficiently consolidated so that it is likelyat if deregulation is ordered, the entrants will
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conditions and limitations would help to ensure #acess seekers would climb to the
next rung of the ladder—and therefore constrairattimns of Telstra—rather than
exiting the market.

On the objective of efficient use of, and investimaninfrastructure, the Tribunal
considered that:

...if competition is promoted then, in a case sucthas efficient investment is encouraged.
That is to say, promoting competition in an ESA Mfiso facto, encourage efficient
investment by encouraging access seekers to invelil S-based DSLAM infrastructure. It
is only to this extent that the Tribunal goes al@vith the principles of Professor Cave’s
ladder of investment hypothe$rs.

4.3 Concerns about the ladder of investment theory and
geographic exemptions

The rationale for geographic exemptions, and tddaof investment theory in
particular, has been examined by a number of cortates. Some commentators
have raised concerns about the effectiveness dgatlier of investment in promoting
competition and investment.

Xavier and Ypsilanti consider that assessing theefies of geographic deregulation—
that is, assessing if deregulation has promotecpetitton and efficient use of, and
investment in, infrastructure—requires assessmifti@nature and extent of
sustainable competitive conditiorf&’They note that an increase in the number of
competitors in a market is not sufficient to ensingg end-users have benefited.

Bourreau et al consider that late entry—that igrahe withdrawal of regulated
access—into a market may be challenging. By attiexgpd enter after the
withdrawal of regulated access, potential entramdy find it more difficult to enter
onto the first rung of the ladder, either becahserésale service may no longer be
supplied at the regulated price or it may not hgpad at all. In the latter case, if the
potential entrant decides to enter, they will heventer at a higher rung, before
having had an opportunity to learn about the maokéiuild a reputatiofi’

However, Professor Cave considers that regulatdeyvention may not be necessary
once there are several competitors operating attimesale level of the mark&t.

This view is based on an assumption that acce&eisewith spare capacity on their
own infrastructure (DSLAMs or MSANSs) may be willing use this spare capacity to
supply resale services to other access seekeffesBoo Cave has stated that:

...later entrants will have the opportunity to seekess either from the initially dominant firm
or from earlier entrants, which may have excesad#pwhich they are eager to sell. Indeed

undertake the necessary investment, so that ULIsBebaupply will constrain the actions of
Telstra'. ibid., at [157].

Australian Competition Tribunaljpplication by Chime Communications Pty Ltd (N¢2Z2)09]
ACompT 2, at [165].

P Xavier and D Ypsilanti, ‘Geographically segnehtegulation for telecommunications: lessons
from experience’The Journal of Policy, Regulation and StrategyTefecommunications,
Information and Mediavol. 13 (2), 2011, p. 12.

M Bourreau, P Dgan and M Mananti, ‘A critical review of the “laddef investment” approach’,
Telecommunications Policyol. 34, 2010, pp. 683-696.

M Cave, ‘Encouraging infrastructure competitioa the ladder of investment’,
Telecommunications Policyol. 30, 2006, pp. 223-237.
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competition may even have become ‘effective’ intdlevant market, precluding any sort of
regulatory interventiofi’

However, doubts have been raised about whetheiotesdle market will emerge
following deregulation, and, if it does, whetheistmarket will be competitivé
Several commentators suggest that the incentivesctiess seekers (that have their
own infrastructure) to supply resale services w patrants may be wedkln
particular, vertically integrated access seeke¥aatikely to offer resale services
when they expect the wholesale profits from resaleices to be less than the retalil
profits lost to the resellers (of the wholesalevees purchased from those vertically
integrated access seekers). The resellers wilbb®eting for retail customers with
those access seekers.

Bourreau et al note that a potential entrant mayibig to enter the market by
investing in their own infrastructure if they expéz make large profits at the retail
level.”?

These issues, and the ACCC'’s initial views on fifecéveness of the ladder of
investment in promoting competition and investmarihe exempt areas, are
discussed further in chapter 6. Questions on wiiielACCC is seeking submissions
are set out in that chapter.

Questions

4.1 | How much weight, if any, should the ACCC give to the ladder of
investment theory in its ‘with and without’ assessment?

4.2 | If the ladder of investment theory is accepted, how long should regulated
access to the lowest ‘rung’ of the ladder (that is, resale services) be
provided?

% ibid., p. 233.

0 See Bourreau et al., 2010, op. cit., p. 692.

™ See studies cited in Bourreau et al.: J Ordomdr@ Shafer, ‘Wholesale access in multi-firm
markets: when is it profitable to supply a compett, International Journal of Industrial
Organization vol. 25 (5), 2007, pp. 1026-1045; D Brito andd?dira,Access to bottleneck inputs
under oligopoly: a prisoners’ dilemmaPortuguese Competition Authority Working Pap@&0&,
available at: http://www.concorrencia.pt/download’¥s_Bottleneck_Feb_2008.pdf; M Bourreau,
J Hombert, J Pouyet and N Schutipstream competition between vertically integrdieus,
Ecole Polytechnique Centre National De La Reche8tdientifique Paper, 2009, available at:
http://halshs.archives-ouvertes.fr/docs/00/44/0/BR&/2009-54. pdf.

2 Bourreau et al., op. cit., p. 692.
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5 Information on effects of geographic exemptions

This chapter examines current information on tliect$ of geographic exemptions on
the state of competition in fixed line service medsk

Section 5.1 sets out current information on theesthcompetition in fixed voice and
bundled voice and broadband markets in Austrakati®n 5.2 examines the limited
evidence currently available on overseas jurisointi experiences in implementing
geographic exemptions. Section 5.3 summarisesxam@@ions-related submissions
received during the ACCC's consultation on makimglfaccess determinations
(FADSs) for the declared fixed line services.

5.1 The state of competition in the relevant market s

In its 2008 market analysis, the ACCC had regatabtt the level of competition in
the markets and the potential for the developmenompetition in a market

In relation to the actual level of competition imarket, this section provides
information on:

= market concentration
= the number of ULLS competitors in an exchange serarea (ESA), and
= the number of full-facilities based competitoramESA.

In relation to the potential for development of getition in a market, this section
provides information on:

= the amount of spare capacity in access seekealdggibscriber line access
multiplexers (DSLAMS)

= the sunk costs involved in DSLAM/multi-service ass@ode (MSAN)
deployment, and

= the risk of asset stranding.

5.1.1 Market concentration

Telstra remains the dominant provider of fixed ecservices over its copper network
(that is, its customer access network (CAN)). 1a@€aL1, 74 per cent of all end-users
supplied with fixed voice services over the CAN e/@elstra’s retail customef?.
However, Telstra’s share of the retail fixed vomarket fell four percentage points
from its 2009—10 share of 78 per céht.

3 ACCC,Telstra’s local carriage service and wholesale Ineatal exemption applications — Final

decision and class exemptio#gjgust 2008 (ACCC LCS and WLR Decision), p. 68; ACC
Telstra’s PSTN originating access exemption appilice— CBD and metropolitan areas — Final
decision and class exemptigi@ctober 2008 (ACCC PSTN OA Decision), p. 88.

TelstraFull year 2011 financial results — CEO/CFO analisiefing presentationp. 23, available
at: http://www.telstra.com.au/abouttelstra/downldadument/tls789-fy-2011-financial-results-
ceo-cfo-analyst-briefing-presentation.pdf.

ACCC,Public inquiry to make final access determinatiforsthe declared fixed line services —
Discussion paperApril 2011, p. 230.
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In the 380 Attachment A ESAs, the ACCC estimateldtf&s share of retail fixed
voice services in operation (SI0s) as 72 per ceMarch 2011, down one percentage
point from September 2010. It is difficult to detene an accurate percentage of retail
fixed voice SIOs in the 17 central business dis{@BD) ESAs due to the presence

of competing networks over which services are gtedti(that is, networks other than
Telstra’s CAN).

The percentage of lines controlled by ULLS acceskers in the nominated ESAs
provides an indication of these access seeker&kehahare. The increasing trend of
ULLS SIOs within the Attachment A ESAs is shownthg following graph.

Figure5.1: ULLS SIOsin the Attachment A ESAs
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Source: Telstra CAN RKR data, September 2008 tebder 2010.

As at March 2011, the percentage of lines contidbyg ULLS access seekers in the
Attachment A ESAs was around 16 per c@rfthis increased to 17 per cent in June
2011.

ULLS-based access seekers now acquire more ULLS ®&h WLR SIOs in the
Attachment A ESAs. The ratio of ULLS SIOs to WLROSI in respect of ULLS-
based access seekers, in the Attachment A ESA®rmhiV2011 was approximately
3 ULLS SIOs for one WLR SIO'

5.1.2 Number of ULLS-based competitors in an ESA

The number of SIOs controlled by ULLS access seshkas grown since June 2008.
By June 2011, ULLS access seekers controlled appeat&ly 10 per cent of SIOs
nationally.

® " ACCC,CAN RKR Snapshavlarch 2011, available at:
http://www.accc.gov.au/content/index.phtml/itemBi3523.
7 ACCC,CAN RKR Snapshovarch 2011; Telstra, WLR SIO data, March 2011.
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The number of Attachment A ESAs with less than gl S-based competitors
decreased between December 2010 and June 201&,thdthumber of ESAs with
more than eight competitors increased in that time.

Number of ULLS-based competitors in each exchange
Date 1 2 3 4 5 6 7 8+
Dec 10 40 41 50 70 69 55 34 21
Mar 11 38 41 50 69 70 52 39 17
Jun 11 35 35 51 63 66 49 28 29

In March 2011, the average number of ULLS-basedpatitors in the Attachment A
ESAs was 4.3. By June 2011, this figure had readhad

In March 2011, the exempt CBD ESAs had on avera@&JZLS-based competitors
per exchange, with at least six ULLS-based compstin each exchange. This had
increased to 9.3 competitors by June 2011, witbast seven ULLS-based
competitors in each exchange.

5.1.3 Full facilities-based competition

In the April 2011 Discussion Paper, the ACCC nateat Optus’ hybrid-fibre coaxial
(HFC) network is available in parts of the 380 Attment A ESAS® The ACCC
considered that retail fixed voice services ovelFL network were likely to be
substitutable for similar services provided ovelsira’s copper network (CAN),
although there may be switching costs for end-udeesto the different technology of
the HFC.

The ACCC also noted that the Tribunal stated thene six competing fibre
networks within the CBD ESAs at the time of makitsgexemption order§.

5.1.4 Sunk costs of DSLAM/MSAN deployment

There are various costs associated with entrytiregaetail fixed voice market via
ULLS-based competition. These costs may includelgpoyment of DSLAMS or
MSANS, co-location, backhaul transmission and ugsitl and retailing costs.

On the basis of the most recent information beflioecACCC (obtained for the
purpose of the 2008 exemption applications), th&€&&stimated that the fixed costs
of the DSLAM/MSAN infrastructure were in the ord#r$12,000-$14,000 per
DSLAM. This included the DSLAM/MSAN sub-rack anccks, the DSLAM itself,
alarm and power distribution units, power cabliodhe racks, and signal and cabling
to the rackg’

8 ACCC,Public inquiry to make final access determinatiforsthe declared fixed line services —

Discussion paperApril 2011, p. 233.

9 Australian Competition Tribunalpplication by AAPT Limitef2009] ACompT 5, 24 August
2009, at [63].

8 ACCC, LCS and WLR Decision, August 2008, p. 7&@C, PSTN OA Decision, October 2008,
p. 90.
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The ACCC considered that an efficient access see&silikely to make a return on a
DSLAM investment within two years of deploymé&hfThe potential asset life of a
DSLAM (or MSAN) was likely to be greater than twears.

The ACCC is seeking information on the other co$®ntry into the retail fixed
voice market via ULLS-based competition.

5.1.5 Spare DSLAM capacity

In March 2011, ULLS-based access seekers’ instaljfage capacity was greater than,
or equal to, total ULLS-based access seekers’ WIFs $ 86.8 per cent of
Attachment A ESAs. Access seeker installed spagraaity was greater than, or equal
to, 40 per cent of their aggregate WLR SIOs in @&6cent of Attachment A

ESAs® If ULLS-based access seekers’ installed sparedityyia measured against
total WLR SIOs, that is WLR services purchased o bJLLS-based and resale-
based access seekers, the relevant compariso#3 pez cent and 84 per cent
respectively.

This suggests that access seekers consider ibppssiobtain additional market share
from Telstra and other competitors (that is, nst juansfer their existing WLR
customers to a ULLS-based service).

Between September 2010 and March 2011, accessseBkt AM spare capacity
increased by approximately 11 per cent in the Attaent A ESAs. Actual ULLS
SIOs in Attachment A ESAs also increased by 10cpat over the same period.
These trends imply that access seekers have cedtiounvest in additional spare
capacity.

5.1.6 Risk of asset stranding

Continuing growth in DSLAM investments suggests tha risk of asset stranding
has not been a significant deterrent to infrastmgcinvestments to support ULLS-
based competition. Between December 2010 and Jukie 254 DSLAMSs were
installed in the Attachment A ESAS, representir@ydaper cent increase on the
December 2010 total. The average number of ULL®sseekers per ESA also
increased by approximately 9 per cent to 5.9 ovard to June 201%,

In March 2010, Internode announced it had instatked ADSL2+ equipment at
seven exchanges in Tasmania. It had previouslyexffeustomers with ADSL2+
services using Telstra wholesale equipment. Intienmmted that its new
infrastructure would enable it to transfer 3,008tomers from slower wholesale
broadband systems to its dedicated high-speed banadservices over two montHs.
Internode stated that the customer migration madel ¢pusiness sense as
‘Internode’s own ADSL2+ equipment gives our custosrgetter performance and it
costs us less to provide these servies'.

8 ibid, p. 74; ibid, p. 91.

8  ACCC,CAN RKR Snapshalune 2011.

83
ibid.

8 Internode media releadextreme ADSL2+ presence boosted in Tasmaaylarch 2010,
available at http://www.internode.on.net/news/2080171.php.

85 ihi
ibid.

34



More recently, in March 2011, Westnet announcetlithead invested in new
DSLAM infrastructure in Geraldton as a result afeav fibre link built between Perth
and Geraldtofi® Westnet noted that it had ‘installed extra spaacity to allow new
customers to join up and enjoy the choice of batlv plans and ...customer

service’®’

Investments in ULLS-based provision of fixed vosegvices prior to a fibre upgrade
may allow access seekers to build their reputaimhcustomer base through the
ability to provide differentiated products. Thesdnformation to suggest that industry
participants are bolstering their customer repatatn preparation for the National
Broadband Network (NBN) roll-out. In relation taémnode’s March 2010 DSLAM
investments in Tasmania, an Internode represeatatated in an interview with
Computer World Australia:

We intend to keep deploying more ADSL2+ DSLAMs ardAustralia in parallel to being an

active participant in the ongoing development @ NBN. ... We don't see these as

conflicting things. Our customers need the bestisemwe can build for them today, as well as

being able to access the best service tomorrowtlfeidNBN) as and when that becomes an
option for various geographic regions around Alistraver time®®

Ongoing DSLAM investment suggests that, despiteerttamty surrounding the NBN,
access seekers intend to continue to invest in D&FMSAN equipment where they
consider it efficient to do so. The ACCC notes s$@ne of these DSLAM
investments may have been in response to the Radddackbone Blackspots
Programt®

5.1.7 Information request

On 18 August 2011, the ACCC sent a request forinédion to Telstra and a number
of access seeket$The information request asked the carriers toigeinformation

to assist the ACCC in assessing the effect on cttigmefrom the geographic
exemptions, including details on:

= the use of ULLS and the carrier's own DSLAM/MSANrastructure or resale
services to provide retail services

= any resale services purchased by the carrier @najuocation, price, supply
conditions, and rebates), and

= any resale services supplied to other carriersu@eg location, price, supply
conditions, and rebates).

8 Westnet Media Releask&,new Westnet broadband network for Geraldton. &sarothing faster,

o 11 March 2011, available at: http://www.westnet.caunpress/.

ibid.
8 Computerworld|nternode continues ADSL2+ roll-out despite NBN oatment 25 March 2010,
available at: http://www.computerworld.com.au/defi840925/internode_continues_adsl2_roll-
out_despite_nbn_commitment/.
Department of Broadband, Communications and flggdD Economy National Broadband
Network: Regional Backbone Blackspots Progragh August 2011, available at:
www.dbcde.gov.au/funding_and_programs/national_diivead network/national_broadband_net
work_Regional_Backbone_Blackspots_Program.
ACCC, Fixed line services geographic exemptions — redoesharket information18 August
2011, available at: http://www.accc.gov.au/confade#x.phtml?itemld=990530.
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5.2 International experience

Since 2007, several countries have implementedrgpbirally segmented regulation
in telecommunications markets. These include Aas@anada, Finland, Portugal,
Spain, the United Kingdom and the United States.

A recent study by Xavier and Ypsilanti examinecetintaitional experiences in
implementing geographic exemptiotisThe authors identified significant
implementation difficulties and costs because tlegsses used to determine whether
to grant exemptions were complex and contentioddethto ‘more uncertainty and
less stability and predictability in the regulatoegime’®* Geographic segmentation
was found to place increased regulatory burdengguiators and industry and to
reduce regulatory transparency.

Xavier and Ypsilanti stated that there is considieraincertainty about how to ensure
that deregulation (in exempt areas) will promotmpetition and the more efficient
use of, and investment in, infrastructure. Thetestahat:

It is not enough to demonstrate that the numbeoofpetitors has increased or even that
competition has increased. To ensure that the sadhas benefited, the requirement is for
thorough comprehensive assessment of sustainatvigetdive conditions and persuasive
evidence tabled that outcomes are in the consurtenest’

They highlighted that ‘[the impact on consumera iritical consideration’ and that
the effects on the long term interests of end-usersins ‘uncertain’ They stated
that:

The usual indicators used to monitor effects orsaarers include lower prices, improved
quality of service, enhanced technology and grezteice (including effective choice
empowered by ease of switching from one operatantaiiher). Would end-users in markets
deemed competitive or non-competitive benefit frgengraphic separation of markéfs?

Xavier and Ypsilanti concluded that there are ‘¢desable uncertainties about the
extent to which this would occut®.

As noted by Xavier and Ypsilanti, there is litthidence available to assess whether
granting exemptions in a range of countries has lbethe long-term interests of end-
users (LTIE). The ACCC is not aware of any inteiova! studies that have assessed
the impacts of exemptions on competition, the effituse of and investment in
infrastructure, and the LTIE.

5.3 Summary of submissions

Submissions to the April 2011 Discussion Paper aking FADs for the declared
fixed line service¥ included extensive comments on geographic exemptad

P Xavier and D Ypsilanti, ‘Geographically segnezhtegulation for telecommunications: lessons
from experience’The Journal of Policy, Regulation and StrategyTefecommunications,
Information and Mediavol. 13 (2), 2011, pp. 3—18. The paper drawshenQECD paper
Geographically Segmented Regulation for Telecomoations,OECD Digital Economy Papers,
no. 173, 2010.

2 ibid., p. 13.
% ibid., p. 14.
* ibid., p. 15.
% ipid.
% ibid.
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raised complex and contentious issues. This sestiormarises the key issues raised
in those submissions.

The ACCC will have regard to those submissionssseasing whether to vary, revoke
or maintain the exemption provisions in the FADSs.

Inclusion of exemptions in the final access detemations

Telstra submitted that the effect of the ExempDaterminations should be
incorporated into the FADs. Telstra stated thafTthibunal had ruled that the long
term interests of end-users (LTIE) were promotethieyexemption® Telstra also
submitted that the Tribunal had accepted that catigpewould likely be promoted
in an environment where market participants hadntiges to ‘climb the ladder of

investment®®

Telstra submitted that the ACCC’s exemptions caliboihs—to determine which
ESAs meet the three criteria outlined in the TrédismMetropolitan Orders to become
Exemption ESAs—should be extended to all ESAseasbf limiting the

calculations to the 380 Attachment A ESAs. ThaalsESAs should potentially
become exempf?

Herbert Geer submitted that the PSTN OA CBD Ordbmild be incorporated into
the PSTN OA FAD! but opposed the inclusion of the Tribunal’s Metfitan
Orders in the FAD$%

AAPT, Frontier Economics, Macquarie Telecom anduS@ubmitted that the effect
of the Exemption Determinations should not be ipooated into the FADs. Optus,
AAPT, and Macquarie Telecom submitted that maimgitnhe exemptions were
actually, or likely to be, detrimental to competitior not in the LTIE.

Competition in the relevant markets

Telstra submitted that it agrees with the Tribunalssessment of the promotion of
competition. It stated that ULLS-based competii®an effective substitute and more
likely to achieve a better price-product-servicelzaye for end-users than resale-
based competition.

Telstra submitted further that it has incentivesiintain a viable resale business and
to respond to competitive dynamics. It stated ithewmpetes with other wholesale
providers in relation to bundled services and piesicompetitive offers for those
services. Telstra submitted that it has rebalaitsgatices to obtain a more efficient
pricing structure by setting lower variable char@gsh as call charges) and
recovering a higher component of fixed costs thiohigher fixed charges (such as
the WLR charge). It stated therefore that it isaympropriate to consider the charge
for WLR in isolation to prices for other servica®ywded as part of a bundle. In

% ACCC,Public inquiry to make final access determinatiforsthe declared fixed line services —

Discussion paperApril 2011.

Telstra Public inquiry to make Final Access Determinatidar the declared fixed line services —

Part C of Telstra’s response to the Commissionssuision papef3 June 2011, p. 3.

% ibid., p. 4.

190 ibid., p. 3.

191 Herbert GeerSubmission by Herbert Geer on behalf of Adamriet Pty Ltd, Aussie Broadband
Pty Ltd, iiNet Limited, and Internode Pty Lfijne 2011p. 20.

192 ibid.,, p. 25.
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addition, Telstra submitted that its commerciatiog structure was negotiated and
agreed with almost all wholesale customérs.

Telstra submitted that competition in relevant E®&Asroadening and deepening, as
demonstrated by the increase in the number of Att@nt A ESAs where Telstra’s
ULLS-based competitors have a market share aboyeBtent.’*

Telstra submitted that ULLS-based competitors’ stieent in spare capacity
indicates that they consider it possible to winitoldal market share from Telstra or
other access seekers, rather than merely tramgjagxisting WLR services onto a
ULLS-based service. Telstra stated that the gromthLLS SIOs is not reducing
access seekers’ spare capacity, and that accéssseensider it efficient to continue
rolling out DSLAMSs and investing in spare capadityAttachment A ESAS%

The ACCC received submissions from a number ofssceeekers stating that the
exemptions are detrimental to competition. OptusPA, Herbert Geer and
Macquarie Telecom submitted that the exemptionkaldw Telstra to raise the price

of resale services in the exempt areas withouttcaing'®®

AAPT submitted that it is common knowledge thatsiml is using its market power
to raise the WLR price in exemption areas abovetloe in regulated areas, with no
cost-based justification for such differentiatittralso submitted that the exemptions
allow Telstra to force access seekers to committole-of-business deals for WLR
(in exempt and non-exempt areas) at a blended pigter than the regulated price
for WLR in non-exempt ared§’

Maddocks (on behalf of Macquarie Telecom) submitted Telstra is already raising
WLR prices above efficient levels in exempt ar€4$rontier Economics (on behalf
of Macquarie Telecom) stated that ULLS-based eatpyrovide fixed voice services
IS uneconomic, given the scale of existing entry emstomer distribution in the
existing exempt areas, and it is uneconomic for 8ldased competitors to supply
wholesale or retail voice only servics.

Optus submitted that a number of factors would Ilpcerthe possibility of any
positive impact of competition from the exemptions:

= The exemptions will allow Telstra to raise pricaghwut constraint in exempt
exchanges.

= There is a lack of alternative suppliers of thevaht wholesale product able to
place a real competitive constraint upon Telstrdnenwholesale market.

103 Telstra submission, Part §. 14.

1% “ibid., p. 6.

195 ipid., p. 9.

196 Optus,0Optus Submission in response to the ACCC's dismugsiper: Public Inquiry to make
Final Access Determinations for the Declared Fixétke Services3 June 2011, p. 33; AART
Submission to Public Inquiry — Final Access Deteiatipns — Fixed Line Services June 2011p.
8; Herbert Geer submissign. 25; Macquarie Telecor§ubmission to Public Inquiry — Final
Access Determinations — Fixed Line Servige¥.

107 AAPT submissionpp. 8-10.

198 MaddocksExemption determinations — final access determimati-submission on behalf of

Macquarie Telecomjune 2011p. 12.

Frontier EconomicsGeographic exemptions for WLR, LCS and PSTN OAcssrv a report

prepared for Macquarie Telecqune 2011, p. 13.
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= Significant sectors of the relevant markets wiffeudisproportionate damage to
competition, including the corporate sector, presteld long distance voice
customers and customers on pair gain systems.

= The exemptions are unlikely to cause any signiticlianges in the use of or
investment in DSLAM infrastructure?

Optus submitted that Telstra is charging a higheedor WLR services in exempt
areas than in non-exempt aréds.

Development of wholesale competition in resale sss

The ACCC received a number of submissions statiagdn alternative to the WLR
service supplied by Telstra had not developed. i3éaecess seekers submitted either
that they could not, or would not, offer a viableemative to the WLR service, or
could not obtain a viable alternative to the WLRvE®, for a number of reasons
including:

= Self supply may be uneconomical.

= Infrastructure may be deployed solely for acces&es’ own use in providing
services to their own retail customers.

= ULLS-based access seekers do not have the capabiptovide ‘complex
services’ to business grade customers.

= Approximately seven per cent of SIOs within the ACEexemption footprint
cannot be supplied by ULLS-based competitors dukepdoyment of pair gain
systems.

= Moving up the ladder of investment by deploying M$§frastructure was based
on a strategy of providing both voice and dataisesr Providing a PSTN service
would require additional investment.

= Access seekers have no plans to provide a stand atwce service as distinct
from bundled voice and broadband services.

Impact of the NBN roll-out on investment incentives

Telstra submitted that the NBN roll-out does noteadely affect the rationale for
exemptions. It stated that access seekers’ arggmegrding asset stranding due to
the NBN are ‘unfounded and incorrett. Telstra stated that the CAN record keeping
rule (RKR) data and behaviour of various acceskesseshow no evidence that the
NBN is deterring either new investment in compe¢itDSLAM infrastructure or the
use of existing investment$®

Telstra submitted that the roll-out of, and migvatto, the NBN will not leave
DSLAM investments stranded. It stated that theeeséitl incentives for access
seekers to continue copper-based infrastructursiment—in the transition to the
NBN, access seekers will be looking to grow thestomer bases and differentiate
their product offerings in a manner that can beéasned during and after the

10 Optus submission, p. 33.

U1 jhid., p. 34.
12 Telstra submission, Part C, p. 10.
13 ipid., p. 12.

39



migration to NBN*'* Telstra also submitted that investments in entthseétching
capabilities remain efficient as these investmauilisallow access seekers to build
their reputations and customer bases through diftexted products as well as
facilitating the provision of value-added servicesthe NBN. Telstra stated that
undertaking these investments will ensure thatsecseekers are well-placed to
compete for customers when the NBN is rolled*dut.

Telstra submitted that access seekers wishinglivedeoice services using the
ULLS could either invest in switching equipmengrsmission infrastructure and the
capability to interconnect with other carriers’wetks, or provide VolIP in
combination with current generation soft switcHesft switches and transmission
infrastructure will be required to connect to thBNN'*®

AAPT, Herbert Geer, Macquarie Telecom and Optusrstieéd that the NBN
significantly affects the rationale for exemptions.

AAPT stated that the NBN is now a reality that fieit discourages and freezes
investment:*’

Herbert Geer submitted that switching to the ULLI® mot make it easier to switch

to the NBN'*® Herbert Geer stated that the ULLS is a copperdssevice and there
are no benefits to end-users from continuing toda@ccess seekers to invest in
copper infrastructure. Herbert Geer stated furthat, where Telstra has raised prices
in exempt areas above those in regulated areasssaseekers are unlikely to make
further investments given the deployment of the NBN

Macquarie Telecom submitted that the NBN roll-auaibarrier to further ULLS-
based investment. It stated that it is not in acsegkers’ interests to make
investments in infrastructure that will become desogiven uncertainty about
receiving a long term return on their investméftslacquarie Telecom submitted
that the ACCC has incorrectly assumed that nevaatgrmay recover DSLAM
investments in two years.

Macquarie Telecom also raised questions aboutftiveeacy of encouraging
duplication of investments in sunk assets (DSLANFspntier Economics submitted
that it may be more efficient to encourage greaserof Telstra’s existing assets,
whiclqlmay be used to supply wholesale voice ses\vateery low marginal social
cost.

Optus submitted that the NBN affects investmentsigas by reducing the time
period in which access seekers can receive posifiskflows from any investment in
DSLAMs. Optus stated that the NBN makes the ecoesmoi scale of DSLAM
investment less appealing. It also submitted thastgnificant uncertainty around the

14 Telstra submission, Part @, 11.

15 ibid., p. 13.

116 Telstra submission, Schedule C2, p. 3.

17 AAPT public submission, p. 8.

18 Herbert Geer public submission, p. 22.

19 Herbert Geer public submission, p. 27.

120 Maddocks submission on behalf of Macquarie Teteqn. 7.

121 Frontier Economics submission on behalf of Macigu@elecom, p. 21.
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timing of the NBN roll-out means that access seekannot be certain that the fibre
roll-out will not affect an ESA until the later sis of the NBN roll-out®?

iiNet submitted that it will continue to selectiyabll-out regional data DSLAMs
(with no voice component) where it can identifyasipive business case, taking into
account factors such as NBN deployment timetabtfes.

122 Optus submission, p. 42.
123 Herbert Geer public submission, Annexure 2, p. 1.
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6 ACCC's preliminary views on the state of
competition

This chapter sets out the ACCC's initial thinking the key factors influencing the
state of competition in the exempt exchange semieas (Exemption ESAS). In
reaching its preliminary view, the ACCC has:

= reviewed recent research on the rationale for grgretxemptions in certain
geographic areas (see chapter 4)

= considered currently available evidence on the aditipn impacts of exemptions
in Australia and overseas (see chapter 5)

» had regard to the views and evidence presentegtuiqus submissions on
exemptions (see chapter 5), and

= taken into account recent ACCC approaches to catigpeanalysis in other
industries (discussed in this chapter).

The ACCC has set out its initial thinking in thésues paper to highlight the
competition issues the ACCC considers relevanssessing whether to vary, revoke
or maintain the exemption provisions included i@ fimal access determinations
(FADs). The ACCC considers that doing so will assidustry and other interested
parties in making submissions that address thesess However, as noted in
chapter 3, the ACCC will have regard to all of kbgislative criteria in making its
decision and submissions are sought on all relavartiters.

A one-page outline of the ACCC'’s preliminary vielwrovided on the next page.
These views are explained in more detail in theokthis chapter, along with
guestions identifying the matters on which the ACi€&8eeking submissions.

Section 6.1 outlines the ACCC'’s initial analysigtoé factors considered likely to
have a significant impact on the state of wholesalapetition. Section 6.2 identifies
potential impacts on wholesale markets from theawot of the National Broadband
Network (NBN). Section 6.3 relates the initial aysi$ of wholesale market
conditions to implications for competition at thetail level and for the price, quality
and range of services likely to be available to-eseérs. Section 6.4 sets out the
ACCC'’s preliminary view on the relevant markets.



Outline of the ACCC's preliminary views

Including provisions in the FADs exempting carriers or carriage service providers from the
Standard Access Obligations (SAOs) must be consistent with the legislative criteria.
Among other matters, the ACCC must consider whether they would promote the long-
term interests of end-users.

Exempting certain ESAs from regulation of resale services rests, in part, on the argument
that, once access seekers have made sufficient infrastructure investments in an ESA, the
conditions for wholesale competition will exist. The incumbent access provider’'s scope for
exercising market power in that ESA will be restrained by the availability of alternative
sources of the services required to provide retail fixed line services to end-users. If so, it
is argued that regulation of resale services will no longer be necessary.

Alternative sources of wholesale services may include: (i) self-supply through access
seekers’ own infrastructure, combined with the purchase of (regulated) ULLS;

(i) continued purchase of resale services from the incumbent access provider; and
(iii) actual and/or potential purchase of resale services from access seekers that have
invested in their own infrastructure and have spare capacity.

The development of (actual or potential) competition in supplying resale services relies on
access seekers with their own infrastructure being willing and able to offer resale services
to other access seekers.

Vertically integrated access seekers may not, however, have incentives to offer resale
services to access seekers that compete with them in retail markets. Vertically integrated
access seekers may not be willing to compete vigorously to supply resale services.

Alternatively, an access seeker with its own infrastructure may make a commercial
decision to pursue a wholesale-only business strategy by purchasing ULLS and selling
resale services to other access seekers in competition with the incumbent provider of
resale services (Telstra). The ACCC is not aware of this strategy having been adopted in
supplying fixed line services over the copper network (the CAN).

The roll-out of the National Broadband Network (NBN), and the creation of a new
wholesale-only service provider (NBN Co), may have altered the incentives for access
seekers with their own infrastructure to offer resale services over the copper network. It
may, for example, have changed the commercial viability of pursuing a wholesale-only
business strategy over the copper network.

Even if wholesale competition has not developed, and is unlikely to develop, in the
exempt ESAs, the exemptions may benefit end-users by encouraging access seekers to
invest in infrastructure for self-supply. End-users may benefit from greater choice and/or
improved service as a result of infrastructure investments by access seekers. If the costs
of investing in infrastructure do not lead to any increase in the cost of supplying retail
services for a given service quality (that is, the investments are efficient), end-users are
likely to be better off.

Alternatively, the option for access seekers to invest in their own infrastructure, and avoid
purchasing resale services, may be sufficient to limit the scope for resale service
providers to charge prices in the exempt areas that significantly exceed the costs of
supply. This constraint on wholesale prices may, in turn, benefit end-users through lower
retail prices, greater product choice and/or improved service.

However, if the exemptions were to result in an increase in the prices of resale services in
exempt areas, barriers to entry to those areas would likely increase. In the longer term,
new entry may be discouraged, with potential negative implications for competition in the
supply of retail services. In addition, limited wholesale competition in the exempt areas
may have implications for the amount of competition likely to develop on the NBN. By
removing the ‘stepping stone’ option provided by the availability of competitively priced
resale services, smaller retail service providers (including new entrants) may face
significant obstacles to establishing a market presence in the transition to the NBN.
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6.1 Wholesale market competition

De-regulating access to resale services in the pkamas is based on three main
assumptions:

= Infrastructure-based competition (using digitalstriber line access multiplexers
(DSLAMSs)/multi-service access nodes (MSANS) or oih&astructure operated
by access seekers) at the retail level providestgréong term benefits for end-
users than pure resale-based competition, whese th&astructure investments
are efficient.

= Investments by access seekers in their own infretsre provide the basis for the
development of competition at the wholesale lef@elce there has been sufficient
infrastructure investment in an ESA, access sedkathave invested in their
own infrastructure will have spare capacity that ba used to provide resale
services to other access seekers.

= Access seekers that have invested in their owastrincture and have spare
capacity will be willing and able to offer resaknd@ces in competition with
Telstra. Wholesale competition will restrain theexse of market power by
resale service providers and regulation of thosaaas will no longer be
necessary.

These assumptions are considered in turn below.

Assumption 1: The long term interests of end-usarse best met by infrastructure-
based competition, where such investment is effitie

As noted in chapter 4 (section 4.2.1), the ACCWipresly considered that
infrastructure-based competition allows accessessdk compete on greater
dimensions of supply to end-users and to ‘dynanyicgahovate’ their services. In
addition, access seekers with their own infrastmectwvill have greater control over
the quality of service provided to their retail mmers.

The ACCC remains of the view that, in relationtie provision of services over the
existing copper network, infrastructure investmiot example, in
DSLAMs/MSANS) provides greater benefits to end-aserterms of product
offerings and service quality than pure resale-th@senpetition-*

This should not be taken to imply that resale-basedpetition does not contribute to
the long term interests of end-users (LTIE). Reces¢arch conducted for the
Australian Communications and Media Authority (ACMZ found a high level of
dissatisfaction with the quality of customer seevizovided by retail service
providers:

124 |n relation to the National Broadband Network (N)Bthe ACCC recognises that opportunities for
infrastructure-based competition will be limitecdathat retail service providers will compete for
customers through other dimensions of service tyjudlhe ACCC considers that providing non-
discriminatory access to the basic telecommuninatigetwork (operated by a wholesale-only
supplier) will promote retail competition and tlomd)-term interests of end-users.

Australian Communications and Media Authori@gmmunity research into telecommunications
customer service experiences and associated balraviune 2011, available at:
http://engage.acma.gov.au/reconnecting/wp-contelat#éds/2011/06/Telco-customer-service-
report_Roy-Morgan_FINAL.doc.

125

44



Across all modes of contact, ‘being able to res@gees in a reasonable time’, ‘follow-
through’ and ‘targeted personalised attention’ wergortant areas in which CSPs [carriage
service providers] underperforitf.

The survey results indicated a dissatisfaction o&tg to 45 per cent of customers.
Customer service quality was second only to peeckivalue for money’ in driving
customer attitudes and behaviours such as repeaigae and overall satisfaction
with their retail servicé?” Customer service is a key service dimension ormchvhi
resellers are able to compete with other retailers.

In addition, the ACCC considers that the avail&pidif resale products can provide a
‘stepping stone’ for new entrants to build theistmmer bases, reputations and market
knowledge prior to investing in their own infragtture. New entrants (and the
potential for new entry) provide an additional szmiof competition and innovation at
the retail level. In the ACCC'’s view, greater corifg@n and innovation by new
entrants will promote the LTIE.

The Body of European Regulators for Electronic Camitations (BEREC) has
highlighted the role of access to resale servicdadilitating entry, before new
entrants invest in their own infrastructure. Newrants will purchase resale services
while they build their customer base and reputadiot improve their knowledge of
market conditions (including demand and technolog@iie BEREC has stated:

Due to the high risk involved in investments withigh share of sunk costs, alternative
operators [that is, new entrants] are likely tddal a step-by-step approach, continuously
expanding their customer base and infrastructuresitments. The initial availability of the
incumbent’s infrastructure at low prices will makeasier for alternative operators to enter
the market and develop a customer base. Equippldavdustomer base, uncertainty is
considerably reduced and the operator may theedmyrto take further investments.

Further, the availability of competitively pricedige-only resale services is likely to
support broader competition from access seeketh#ive adopted a business model
of predominantly supplying data-based servicedh siscbroadband. The availability

of voice-only resale services will allow these ascseekers to provide the full range
of services required by their customers.

For example, such an access seeker might haveéahviesits own infrastructure
(such as a fibre network in the CBD area or DSLAMIfout voice capability). It
could use this infrastructure (possibly in conjumrctwith the purchase of ULLS) to
supply the head office of a retail business customih broadband and VolP
services. That customer may also require voice-satyices at its regional offices
and prefer to purchase an integrated business@olubm a single supplier. Using
voice-only resale services would allow the acces&ar to provide the voice-only
services required by the customer as an integsatiedion. Without access to
competitively priced voice-only resale serviceg, dtcess seeker may not be able to
meet all of the customer’s requirements.

126 ibid., p. 3.

127 ibid. Customer service quality accounted for 87 gent of loyalty while ‘value for money’
accounted for 40 per cent.

128 Body of European Regulators for Electronic Comiwations (BEREC) (formerly European
Regulators GroupRevised ERG Common Position on the approach toompiate remedies in
the new regulatory framework — final versjdviay 2006, p. 81, available at:
erg.eu.int/doc/meeting/erg_06_33 remedies_commaitigro_june_06.pdf.
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Facilitating a broad range of carriers (includireywentrants) in competing
effectively at the retail level may promote thedderm interests of end-users.
However, the significance of new entry and comjeetiby data-based service
providers will need to be tested against actuaketagvidence, not only at a
theoretical level.

Questions

6.1 | How does investing in DSLAMs/MSANS (in conjunction with purchasing the
ULLS) allow access seekers to better serve their retail customers? Please give
details.

6.2 | On what service dimensions do resale-based access seekers compete in
attracting and retaining retail customers?

6.3 | How important is the availability of (wholesale) resale services for new and
potential new retail service providers in entering retail markets? How important
is the availability of those services for established retail service providers?
Please give reasons, supported, if possible, by examples.

6.4 | How important are integrated product offerings, that is, the supply of a range of
telecommunications services by a single supplier, to end-users? How
significant is the availability of voice-only resale services in allowing access
seekers to supply integrated product offerings? Please identify the types of
customers that are most likely to require integrated product offerings and give
detail about the services they require.

6.5 | What market information is available, or could be made available, to assist the
ACCC in assessing the importance of competitively-priced voice-only resale
services in promoting competition at the wholesale and/or resale level?

Assumption 2: Investments by access seekers irr twn infrastructure provide the
conditions for wholesale competition to develop.

As noted in chapter 4 (section 4.2.3), the AustralCompetition Tribunal (Tribunal)
imposed conditions and limitations in its Orderetsure there would be enough
ULLS-based access seekers (that is, access seaktetbeir own DSLAMS/MSANS)
able to supply resale services. Actual or potertahpetition from these access
seekers would constrain the exercise of market poweholesale markets for resale
services.

Evidence on market conditions in the exempt ES/Asvstmat the number of ULLS
lines, the number of ULLS-based competitors, ardattmount of DSLAM spare
capacity in those ESAs have all been increasing gsetion 5.1). In 87 per cent of the
exempt ESAs (as at March 2011), there was alreadygh ULLS spare capacity to
absorb ULLS-based access seekers’ total WLR seruiceperation (S10s) in that
ESA. There was enough ULLS spare capacity to alkmbdzcess seekers’ total WLR
SIOs in 43 per cent of exempt ESAs in March 20&& @ection 5.1.5).

In the ACCC'’s preliminary view, this evidence sugfgethat some of the conditions
required for wholesale competition to develop ip@ying resale services are present
in many exempt ESAs.
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Questions

6.6 | Does the existence of spare DSLAM/MSAN capacity in an ESA create the
potential for resale services to be offered by access seekers with their own
infrastructure?

6.7 | Are there any other conditions required to create the conditions for wholesale
competition to develop?

Assumption 3: Access seekers with spare infrastanetcapacity will be willing and
able to offer resale services in competition witkI3tra.

While the existence of spare DSLAM/MSAN capacityekempt ESAs may be a
necessary condition for wholesale competition teett#p, it may not be a sufficient
condition. Access seekers must not only have dp&eestructure capacity, they must
be willing and able to use that capacity to suppbale services to other access
seekers. Further, they must be willing and ableotopete effectively with Telstra for
resale business.

As discussed in chapter 4, the ladder of investriiedry assumes that access seekers
will want to take advantage of economies of scalkraake use of their spare

capacity by offering resale services to other axsegkers. In this way, wholesale
competition (or the potential for competition) wdkevelop. Actual (or potential)
competition will prevent the incumbent access ptevifrom exercising market power
such that regulation of resale services will n@embe necessary. This theory
underpins the geographic exemptions for the WLRS ladd PSTN OA services.

Professor Cave has stated that, following the datation of access to resale
services:
... entrants will have the opportunity to seek acegtber from the initially dominant firm or

from earlier entrants [that is, access seekerstiéin own infrastructure investments], which
may have excess capacity which they are eagetltt‘Se

In its final decisions on the exemptions for WLRIACS and for PSTN OA, the
ACCC considered that, in the event of a price bigd elstra, competitive wholesale
line rental, local carriage, and PSTN originaticgess services would be available
from access seekers that had made DSLAM investmi&nts

However, access seekers invest in infrastructkeeDSLAMs and MSANSs for two
reasons. The first is for self-supply and the sdderio supply resale services to other
access seekers.

Self-supply of infrastructure services

Access seekers may invest in DSLAMs/MSANSs and atifeaistructure to gain
greater control over the quality of retail servacel range of retail products they can
offer by supplying themselves with infrastructuesvices (self-supply). Another
reason for choosing to self-supply may be thawthelesale market for resale

129 "M Cave, ‘Encouraging infrastructure competitioa the ladder of investment’,
Telecommunications Policyol. 30, 2006, p. 233.
130 AccC, LCS and WLR Decision, p. 77; ACCC, PSTN Dgcision, p. 10.
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services is not competitive. In both cases, infuastire investment is likely to
improve an access seeker’s ability to competetailnmarkets.

Strong retail competition may place a competitigastraint on the wholesale supply
of services. If resale service providers were twaase their prices significantly above
supply costs, or reduce service quality or choigeificantly, resale-based
competitors would be likely to invest in their owrfrastructure in order to remain
competitive in retail markets (or exit the market).

The potential for resale-based competitors to invetheir own infrastructure will
place a constraint on behaviour in the wholesalketaThe strength of this
constraint on the exercise of market power in sgipglresale services will depend on
the relative costs and risks associated with sgipy compared to purchasing resale
services.

The capacity of potential entrants and the smadisale-based access seekers to self-
supply in the event of uncompetitive supply of tesrvices may be limited by the
costs of investing in their own infrastructure. Tdusst of installing

DSLAMs/MSANSs, and other required infrastructureqisas switching equipment),
may form a significant barrier to entry for somegudial entrants and the smaller
resale-based access seekers. In addition, theterpeyback period, and the risks
associated with making sunk infrastructure investisias likely to depend on a
number of factors such as market size and levehofn, the access seeker’s (or
potential entrants’) market presence and reputa#ind their knowledge of market
conditions.

The ACCC considers that resale-based competiterbkaly to weigh up the costs
and risks of investing in infrastructure againstteand risks associated with
purchasing resale services. The costs of resaleaswill include the prices charged
for those services and any additional costs requoeonvert those services into
retail products (excluding costs, such as marketimgjcall centre provision, that are
incurred in supplying the retail market regardleswhether a ULLS-based or resale-
based business model is adopted). Risks assoevdtedesale-based supply include
risks of poor service quality, cessation of supglgignificant price increase
(including removal of previously provided rebateother discounts).

Resale-based suppliers are also likely to comperexpected returns from
infrastructure investment and purchasing resaMics. As noted previously,
infrastructure investment permits greater produfé¢rntiation and greater control
over service quality, which can enable the proviibhigher quality retail services
and great customer choice. In addition, if a ULL£5dd competitor can supply retail
services more efficiently than by purchasing resalwices, it may be able to offer
services at a lower price or alternatively offdrigher quality service with no increase
in price. These improvements in price/quality segvofferings in the retail market
may increase the retail returns of ULLS-based cditgpe compared to resale-based
competitors.

The ACCC does not currently have sufficient infotimato enable it to assess the
strength of the constraint imposed on wholesal@lgens by competition at the retail
level.
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There is limited and conflicting evidence from asesas studies. For example,
theoretical research by Inderst and Valletti leehthto conclude that ‘indirect
constraints are sometimes more powerful than dieastraints®>. Other
researchers have stated that the strength of tistramt exerted on operators at the
wholesale level by competition at the retail lewél be greater:

= the larger the price elasticity of demand at thaikréevel
= the more of a wholesale price change is passed thetretail level, and
= the larger is the ratio of the wholesale pricen®tetail price:>

There is some evidence that the price elasticitgt@il demand for communications
services may not be high. The Tribunal has stdtatleand-users appear to be
relatively unwilling to switch providers, which mayggest that other factors such as
‘ignorance [of other providers’ offers], customeyélty, and concern about acquiring
services from small players’ may be more imporfaantors than pricé*

Supply of resale services by vertically integradedess seekers

rests on access seekers having incentives to nsakefspare capacity or obtain
economies of scale.

However, in the case of vertically integrated aseekers, the benefits from making
use of spare capacity or obtaining economies déseauld be weighed against
potential costs from providing resale servicestt@paccess seekers that compete
with them at the retail level.

Bourreau et al. question whether a competitive edalke market can be expected to
develop when access seekers want to purchase sesuailees from vertically
integrated wholesale access providers in ordeotopete with them in providing
retail services>* They conclude that, ‘even if a wholesale marke¢®yes, chances
are high that it will not be competitivé® This results from the fact that: ‘serving the
wholesale market generates additional wholesalengss, but at the opportunity cost
of lower retail revenues?®

Ordover and Shafer similarly find that verticaliyegrated access seekers will not
offer resale services to other access seekeratba&xpected to ‘cannibalise’ their
retail cluggtomers such that wholesale profits waulticompensate for lower retail
profits.

The ACCC'’s preliminary view is that vertically igfeated access seekers have
incentives to favour their own retail businessestipularly when the profitability of
retail supply exceeds that of wholesale supplysTiiplies that vertically integrated

131 R Inderst and T Valletti, ‘Indirect versus direcnstraints in markets with vertical integration’,

The Scandinavian Journal of Economiesl. 111, no. 3, 2009, p. 527.

A Schwarz, ‘Wholesale market definition in telemaunications: the issue of wholesale

broadband accesd elecommunications Policyol. 31, 2007, p. 263.

Australian Competition Tribunaljpplication by Chime Communications Pty Ltd (N¢2Z2)09]

ACompT 2, at [149].

Bourreau et al., 2010, op cit.

135 ibid., p. 692.

130 ibid.

1373 Ordover and G Shafer, ‘Wholesale access iniffinit markets: When is it profitable to supply a
competitor?’ International Journal of Industrial Organizationol. 25 (5), 2007, pp. 1026-1045.
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access seekers may choose not to supply resaleesemven when they have spare
capacity. Alternatively, they may impose terms aadditions on supplying resale
services to ensure that any expected loss of paiaiits as a result of supplying a
retail competitor will be at least offset by thefits earned from supplying resale
services.

Concerns about the willingness of vertically inttgd access seekers to provide
competitive resale services to other access sepke long-standing and
widespread concerns about the impact of Telstrer8oal integration on the potential
for competition to develop in markets for fixeddinommunications. A vertically
integrated access seeker may have similar incentiovdiscriminate where providing
equivalent access to infrastructure services migktprofit contribution, that is:

= when a materially higher return is available omitegupply than from providing
resale services, and

= effective competition in retail markets would reésalthe erosion of excess
profits.

Vertically integrated access seekers may havententive and ability to engage in
both price and non-price discrimination in favofitheir own retail business units.
These access seekers may judge that ceasing,limiggdo supply competitively-
priced resale services to a resale-based compgditpotential competitor) would
allow them to obtain at least some of the retastamers currently (or potentially)
served by that competitor.

Currently available evidence appears to suppastiigiw. Competition in wholesale
voice-only markets has not developed to a sigmtiextent since the exemptions
were granted by the Tribunal in 2009 (althoughAKECC notes that the first round of
exemptions only took effect from 30 December 20I®nddition, the ACCC
understands that some access seekers supplyirg vegae-only services may
impose some form of minimum purchase requirementsale purchasers (but not on
their own retail customers). Minimum purchase ctiods on wholesale supply could
significantly increase the cost of resale voicey@drvices and reduce the ability of
the reseller to compete in supplying retail custmne

It appears that wholesale competition may be sepirgthe market for bundled voice
and broadband resale services. A number of aceekers currently provide these
services in competition with Telstra. The extenivtach bundled voice and
broadband services are substitutable for voice-satyices, at the retail and
wholesale level, is not clear. While retail custosngre increasingly buying bundled
services (see section 6.4.1 below), the ACCC utaleds that some corporate and
business customers require voice-only services.

While alternative networks, such as Optus’ hybite-coaxial (HFC) network,
currently exist in CBD and some metropolitan ar#as operators of these networks
do not generally offer wholesale access to theivoek or offer wholesale fixed
voice services to access seekers.

Submissions received to date suggest that wholesalkets are not competitive. For
example, access seekers have suggested that Talstrat reduce its WLR prices in
the exempt areas to reflect the WLR price in th®Fk addition, some access
seekers have informed the ACCC that Telstra hasdwatvn rebates previously
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provided in non-exempt areas, to offset the redaat the regulated WLR price.
There have also been complaints about Telstra’seshte ADSL pricing>®

Supply of resale services by wholesale-only acseekers

There is a potential alternative to resale sersigaply by vertically integrated access
seekers. At least one access seeker with substaf#structure investments could
decide to become a wholesale-only supplier in cditipe to the incumbent access
provider, Telstra. A wholesale-only resale serngapplier would not have the same
incentives as vertically integrated access segkengflers to discriminate as they
would not be competing with the resellers in retagrkets.

The ACCC is not aware of any access seekers hadogted, or planning to adopt, a
wholesale-only business strategy on the copperorktw

138 gee, for example, the ACCC's proposed inquiry beclaration of wholesale ADSL. ACCC,
Proposed declaration inquiry regarding wholesale iD- open letteiOctober 2010, available at:
http://www.accc.gov.au/content/index.phtml?itemI82604.
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Questions

6.8 | What are the main reasons for access seekers’ decisions to invest in their
own DSLAM/MSAN infrastructure? What factors are taken into account in
making the decision to invest? In your answer, please identify any factors
considered to form barriers to investing and indicate how significant they are
to the decision to invest.

6.9 | What is the cost of installing a DSLAM/MSAN? What are the costs of
operating a DSLAM/MSAN once it is installed? What are the costs of
expanding the capacity of a DSLAM/MSAN by adding ports? by adding voice
cards? What associated infrastructure and/or equipment (such as switching
equipment) is required and what are the costs of that infrastructure?

6.10 | What are the costs of supplying resale services (wholesale line rental, local
carriage and PSTN originating access services)? Please give details of the
cost components. What other factors are taken into account in making the
decision to supply resale services?

6.11 | What, if any, technical limitations exist on the supply of resale services?
Please give details.

6.12 | What conditions are placed on the supply of resale services? Please give
details. Why are these conditions imposed? If they are imposed for technical
reasons, please give details.

6.13 | How many wholesale suppliers of resale services operate in the exempt
areas? Please provide numbers for each of the exempt ESAs, if possible, and
name the suppliers of resale services.

6.14 | How do the prices of, and conditions that are placed on, the supply of resale
services, vary among different suppliers? Please give details.

6.15 | How do the incentives for supplying voice-only resale services differ from
those for supplying bundled voice and broadband resale services? Please
give details.

6.16 | To what extent do bundled voice and broadband services substitute for voice-
only services? Please comment in relation to both retail and wholesale
markets.

6.17 | How competitive are wholesale markets for resale products, including voice-
only and bundled voice and broadband services? Please give reasons.

6.18 | How viable is a wholesale-only business model—where an access seeker
supplies only resale services to other access seekers and does not supply
retail services—as a business strategy? Please explain.

6.2 Impact of NBN on wholesale market competition

In the ACCC'’s 2008 decision on granting exemptidhs,ACCC considered that the
(then) potential roll-out of an NBN was unlikely ¢oeate a significant risk of asset
stranding, and therefore on infrastructure investnecentives.

In reaching this view, the ACCC considered evidethed the payback period on a
DSLAM investment was relatively short (and shotbem the expected NBN roll-out
period). It also noted that the majority of exerBfAs already had four or more
ULLS-based competitors (including Telstra). As sute any additional investment
required as a result of the exemptions was likelyd limited to a relatively small
number of ESAs and by a relatively small numbeacaifess seekers.
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While these considerations remain relevant, the 8CGnsiders that the NBN roll-
out may impact on access seekers’ incentives tplgupsale services in a range of
ways, two of which are as follows.

First, in the transition to the NBN, vertically @grated access seekers’ may have
greater incentives to build and strengthen thgutations and customer bases. This
would ensure that they are in a stronger positaiakke advantage of economies of
scale and new opportunities to provide servicestil customers. These incentives
may, in turn, reduce their incentives to offer teservices to resellers that are
currently competing to build their own reputati@msl retail customer bases on the
existing copper network.

Second, the roll-out of the NBN may have changedvtability of a wholesale-only
business strategy on the copper network. It isaaralvhether operating as a
wholesale-only provider on the copper network warddfer any advantages in an
NBN context, for example in terms of becoming a lekale aggregator on the NBN.

Questions

6.19 | How has the roll-out of the NBN changed the business strategies adopted by
access seekers? For access seekers, please explain how your business
strategy is affected by the NBN.

6.20 | How commercially viable is a wholesale-only business strategy expected to be
on the NBN? How does such a strategy compare with an alternative strategy
of supplying only retail services on the NBN? What factors will affect the
commercial viability of a wholesale-only business strategy on the NBN?

6.3 Retail market competition

Even if there is evidence gathered in this inqthiagt suggests that wholesale
competition has not developed, and is unlikelydwedop, it does not necessarily
follow that the exemptions are not in the LTIE.

The exemptions may have encouraged, or suppordsiructure investment for
self-supply. End-users may benefit from these itnaests through greater choice
and/or improved service. For there to be a netfitdneend-users, this benefit would
have to outweigh potentially higher prices consatjoa the exercise of market
power in supplying resale services in exempt aiéast, end-users may be worse
off.

Further, the option to self-supply may limit theaaity of Telstra (and other resale
service providers) to exercise market power atetal level in the exempt areas. In
this case, self-supply of infrastructure servicgstcess seekers may generate
benefits for end-users from lower prices, greabeiae and/or improved service.

However, if scope exists for the exercise of magater in supplying resale services
in exempt areas, barriers to new entry to thosasagee likely to increase. In the
longer term, new entry may be discouraged, witlepidd| negative implications for
competition in the supply of retail services. Thétlinal has drawn attention to the
potential increase in barriers to entry if res@eviees are not available at regulated
rates or on competitive terms and conditions. is thse, a potential entrant would
have to:

... enter the market at a higher rung [on the laddémvestment], which in turn requires it to
invest in its own capital equipment or to negotiteess to the equipment of other firms
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already operating on the higher rung, without hgwiad the opportunity to learn about the
market through a less complicated form of initiairg.**°

In addition, limited wholesale competition in theeenpt areas may have implications
for the amount of competition likely to develop thie NBN. By removing the
‘stepping stone’ option provided by the availalilif competitively priced resale
services, smaller retail service providers (inahgdnew entrants) may face significant
obstacles to establishing a market presence itrahsition to the NBN.

Questions

6.21 | How have the exemptions affected the prices, product range or quality of
services received by retail customers? Has the overall impact been positive or
negative for end-users? Please distinguish between customer groups if the
impacts have varied.

6.22 | How important are barriers to new entry in the exempt areas compared with
new entry in the non-exempt areas? Please identify the barriers that exist.
How will these entry barriers affect the level of competition likely to develop on
the NBN?

6.4 Relevant markets

To assist in determining the impact of the exemmpimovisions in the FADs, the
ACCC needs to identify the relevant markets andsssthe likely effect of the
exemptions on the promotion of competition in eacrket.

Substitution is the key to market definiti&l!. The approach to market definition set
out in theACCC’s Merger Guidelines 2088 focuses on two key dimensions of
substitution: the product dimension and the gedgcagimension. The ACCC
focuses on the foreseeable future when considémabkely product and geographic
dimensions of a market.

The ACCC is of the view that Part XIC of ti®mpetition and Consumer Act 2010
(CCA) does not require it to precisely define thepe of the relevant markets for the
purpose of assessing the impact of the exemptiovipons. Further, the ACCC
considers that precise definition of the relevaatkeats is not critical when the
fundamental issues are common across relevant teafkee ACCC will re-consider
the relevant market definitions in response to sabions, taking into account the
information and feedback it receives in relationhte fundamental issues identified in
sections 6.1-6.3.

6.4.1 ACCC's preliminary view on the relevant produ  ct markets

The ACCC proposes that the relevant markets farssasg the impacts of the
exemption provisions on the conditions for compatitan be broadly described as
follows.

139 Australian Competition Tribunaf\pplication by Chime Communications Pty [2008] ACompT
4, at [53].

140 See s 4E of the CCA. Substitution may involvérécal and economic substitutability. Economic
substitutes will have positive cross-price elasgési that is, when the price of a product or sEvi
increases, demand for its substitutes will alsosase.

141 AcCC,Merger guidelinesNovember 2008, available at:
http://www.accc.gov.au/content/index.phtml/itemi@9866.
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Retail voice markets

Retail markets are defined as being for the supplysuite of fixed voice services to
end-users. These voice services include basic sideoesal calls, national and
international long distance calls and fixed to n®balls'*? but exclude carrier-grade
and application layer VoIP (voice over internettpoml) and mobile services. End-
users generally acquire a suite of fixed voiceises/from one provider.

The ACCC is considering whether end-users percéolf and traditional PSTN
voice services as economic and technical subitlitee ACCC considers the
following factors may be relevant:

= VolIP services do not generally facilitate connattio emergency services
numbers and they are not generally available dysower outages. Customers
who need, or want, a guaranteed connection mayhalg®e to purchase an
alternative service, such as a mobile voice sepand this would increase the
relative cost of a VolIP service compared to a PSdide service.

= The quality of VoIP services currently offered twe topper network can vary
greatly between VolP service providers and curv&riP services often provide
lower quality of service than PSTN voice servit&sThe relative price/quality
trade-off may reduce the substitutability of VoEhaces with PSTN voice
services for some customers.

= Partly offsetting these limitations, VoIP can paiend users with greater
functionality than PSTN voice services throughdldditional features like
‘simultaneous ring*** ‘sequential ring**> and ‘music on hold’. These features,
valued by the customer, may improve the relativegpquality trade-off between
VoIP services and PSTN voice services for someoousts.

f

In regard to mobile voice services, the ACCC comsdhat a majority of end-users
currently tend to view mobile and fixed servicexsasplementary services, rather
than substitutes. However, in some circumstancdgdarsome consumers, mobile
voice services may be seen as good substitutdixéak line voice services. An

ACMA report found that older people (over the a6 appear to have less interest
in using mobile voice services than younger pe@ied between 18-30), who were
‘more likely’ to engage in fixed to mobile substian.**® Many consumers subscribe
to both fixed and mobile voice services, rathentiaitch to mobile services
exclusively™*’ The availability of untimed local calls on fixeidé voice services may

142 ACCC LCS and WLR Decision, p. 42; ACCC PSTN OAciB®n, p. 57.

143 Note that broadband providers that operate their network can have some control over the

transport of their VolP traffic and therefore haame control over the quality of their service. See

ACMA, The Australian VolP Market—the supply and take-LigaP in Australia December

2007, p. 19, available at: http://www.acma.gov.adBISTANDARD/pc=PC_310901.

This refers to being able to have multiple phomag simultaneously when calls are received on

one phone number. For example, calls to an endsudesk phone could also ring their mobile

phone, in case the end-user was not at their desk.

Being able to telephone up to three locationgddition to the base location) in the sequence an

end user supplies for a specified number of rings.

ACMA, Telecommunications today report 5: consumer prefegeand choice in adopting

services April 2008, pp. 7-9.

147 ACMA, Communications report 2009—10 series: Report 2 keTigp and use of voice services by
Australian consumers$jovember 2010, available at:
www.acma.gov.au/WEB/STANDARD..PC/pc=PC_312356.

144

145

146
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reduce the relative price of fixed line voice seed compared to mobile voice
services for some customers (that is, customerstartbto make many lengthy local
calls).

Some access seekers have previously submitteddhed corporate and government
end-users require different grades of functionabitycomplex services'® not

required by residential end-users (see section By have further submitted that
retail voice markets comprise separate marketsefdential services and corporate
and government services. Telstra sets differemtiegsidential and business charges
for voice services and offers a higher qualityefvice to business customers (such as
a faster response time for faults). Further infdramais required to assess whether
supplying residential services and corporate an@igmnent services form separate
markets.

Wholesale voice markets

Wholesale voice markets comprise the supply offixeice services to access
seekers via two means.

First, access seekers can purchase resale segfWté&s LCS, PSTN OA or
equivalent services) to on-sell to their retailtonsers. The ACCC considers that
wholesale line rental, local carriage, and PSTNioating access services are
typically purchased as a bundled wholesale voioduygpt.

Second, access seekers can supply retail voicesete end-users by purchasing
ULLS in conjunction with the use of their own indteucture (a digital subscriber line
access multiplexer (DSLAM) or multi-service accasdge (MSAN) installed in a
Telstra exchange). This is termed ‘access-basguysuphe ACCC considers that

the ULLS can provide equivalent voice serviceshtuse provided by Telstra and
resellers of Telstra’s WLR and LCS services (oe liantal and local carriage services
purchased from alternative suppliers).

The ACCC considers that the line sharing servic@S)Lis not substitutable for the
wholesale line rental, local carriage, and PSTNioating access services from either
the demand or supply side perspectives. By dedmitif a service provider is using
LSS, the end customer must already have a PSTNHvasee service.

Some access seekers have previously submitteththabmplex services required by
corporate and government end-users (see the sextivatail voice markets’ above)
cannot be provided using access seekers’ own tniidsre (see section 5.3). They
have further submitted that as only Telstra is ablgupply those complex services,
wholesale voice markets should be differentiated/éen supplying residential end-
users and supplying corporate and government eaid-usurther information is
required to assess whether: (i) access seekemmabde to supply these services for
technical reasons; (ii) the capability to supplgsd services could be achieved with
some additional investment; or (iii) access seekav® made a commercial decision
not to supply these services.

148 «Complex services’ include ISDN, call diversionmber only, virtual private networks, line hunt,

fax duet, securitel and huntgroups. Complex sesvaae not declared and are provided by Telstra,
and in some cases by Optus, on a commercial basis.
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Retail bundled voice and broadband markets

Retail markets for the supply of bundled voice Brmhdband services over copper
(xDSL), hybrid fibre-coaxial (HFC), or possibly wiess technologies provide a
substitute for voice-only services.

The number of ‘fixed voice only’ SIOs has been decy steadily since September
2007 (when reporting requirements commenced uhger ¢lstra Customer Access
Network Record Keeping Rules (CAN RKR)). Many camgus nhow acquire both
voice and broadband services, often in a bundla fisingle service provider. Recent
ACMA consumer survey data supports that a largpgntmn of Australian

household consumers (52 per cent) have opted fatlbd communications services
in their home, most commonly plans that bundledikee voice services with

internet services (45 per cefit). ACMA has noted that:

In response to these market developments [incrgasistomer usage of alternatives to
traditional voice services] and the decline in bB8TN connections and revenue,
communications service providers are continuindifferentiate offerings by bundling fixed-
line services with other communications serviceas lanintroducing innovative consumer
access device's’

The ACCC considers that broadband services delivaeeHFC (as well as other
types of infrastructure) with similar pricing, gigland functionality to DSL services
will be substitutable from the perspective of momisumers. Optus currently offers a
number of standalone and bundled broadband packagfes retail market over its
HFC network™*

The number of consumers using wireless technolagybleen growing rapidly. The
Australian Bureau of Statistics (ABS) found thagréhwere 4.2 million mobile
wireless broadband (dongle, datacard and USB mdudesed services) subscribers at
December 2010 (compared to 4.5 million ADSL suleas)*>* Mobile wireless
broadband subscribers increased by 49 per centloedr2 months to December
2010. Mobile phone handset internet (including $piames) subscribers meanwhile
increased by 21 per cent to 8.2 million over tixensonths to December 2010.

These increases were not at the expense of fiRedsérvices, as ADSL subscriptions
also increased, albeit at a slower rate of groWwsewen per cent, over the 12 months
to December 2010.

A recent ACMA report suggested that for some eretgjsnobile wireless broadband
may be a substitute for fixed-line internet sersjcgich as ADSL and Naked D&Y

149 ACMA, Communications Report 2009-10 series, Report 2ke-Tg and use of voice services by

Australian consumer$yovember 2010, p. 26, available at:
www.acma.gov.au/WEB/STANDARD..PC/pc=PC_312356.

ACMA, Communications Report 2009-10 series, Report 4an@hng business models in the
Australian communications and media sectors: Cingjéss and response strategidanuary 2011,
pp. 7-8, available at: http://www.acma.gov.au/WEBASIDARD..PC/pc=PC_312356.

See Optus cable plans at:
http://personal.optus.com.au/web/ocaportal.portdfib=true&_pagelabel=Template  woRHS&F
P=/personal/bundles/broadbandhomephonemé&site=patson

152 ABS 8153.0/nternet Activity AustraliaDecember 2010, available at:
www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/.

ACMA, The internet service market and Australians indhkne environmentiuly 2011,
available at: acma.gov.au/WEB/STANDARD/pc=PC_410069
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Wholesale bundled voice and broadband markets

Wholesale markets for bundled voice and broadbandces comprise resale services
and ‘access-based supply’.

Access seekers can purchase resale services (WLER,RSTN OA or equivalent
services) together with LSS to provide bundled @@ond broadband services to their
retail customers. Access seekers using the LSProade ADSL2+ services to end-
users.

In regard to resale services, the ACCC considatswholesale supply of ADSL
services (for example, wholesale ADSL2+ offeredlbistra) is a substitute for the
LSS (to the extent such services are availablerapetitive rates).

Alternatively, access seekers can supply retadevand broadband services to end-
users by purchasing ULLS and using of their ownaistiructure (a digital subscriber
line access multiplexer (DSLAM) or multi-servicecass node (MSAN) installed in a
Telstra exchange). In regard to the supply of bedhdiice and broadband services,
the ACCC considers that the ULLS is a direct sttifor the LSS, as both the
ULLS and the LSS can be used to provide xDSL sesvig retail markets.

Questions

6.23 | Please comment on the appropriateness of the market dimensions described
above for assessing the effects of the exemptions on the state of competition
in relation to WLR, LCS and PSTN OA services.

6.24 | Please comment on whether the retail and wholesale markets for voice and
bundled services should be considered as separate markets or a single
market. Reasons should be provided for your answer.

6.25 | Please comment on whether voice markets are a separate market to the
market for bundled services or whether they form a single market. Reasons
should be provided for your answer.

6.26 | How substitutable are mobile voice services and VolP services for traditional
PSTN voice services? Please comment on whether they should be included in
the relevant market definitions.

6.27 | Please comment on whether voice markets, at wholesale and/or retail level,
comprise separate residential markets and corporate/government markets.

6.4.2 ACCC's preliminary view on the relevant geogr  aphic markets

The ACCC has previously considered that the ESAadasic geographic unit at
both the wholesale and the retail level. The AC©@swdered this geographic
dimension more accurately reflected the actuallleveompetition in providing
services compared to the broader delineations leetw#ferent geographic levels
such as between CBD, metropolitan and regionakarea

The ACCC notes recent research that has drawrtiatido:

...the needs of operators [service providers] thattion through integrated service provision.
In particular, business service providers’ requiata might differ from those of other
operators because of their customers’ demand fogrgehically dispersed sites to be
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connected. This might make it prudent to consillat iarkets for the provision of business
products are national in scope®>*.

However, access seekers may be able to meet thendsrof corporate and
government end-users for integrated service prawviacross a broad geographic area
by aggregating resale and/or ‘access-based supgiyices obtained at the level of
individual ESAs.

Questions

6.28 | Please comment on whether the exchange service area (ESA) represents the
appropriate geographic dimension for assessing the effects of the exemptions
on the state of competition in relation to WLR, LCS and PSTN OA services.

6.29 | Please comment on whether the geographic dimension of wholesale or retail
markets for corporate and government services broader in geographic scope
than the ESA.

154 p Xavier and D Ypsilanti, ‘Geographically segnehtegulation for telecommunications: lessons
from experience’The Journal of Policy, Regulation and StrategyTetecommunications,
Information and Mediavol. 13 (2), 2011, p. 15.
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Appendix—List of questions

The ACCC seeks interested parties’ views regarding:

Questions

Chap

ter 3

3.1

Do interested parties have any comments on the proposed ‘future with
and without’ assessment?

3.2

Should the ‘future with’ exemptions scenario incorporate the existing
conditions and limitations, as set out in the Tribunal’s Metropolitan
Orders and FADs? If any variation is proposed, alternative conditions or
limitations should be specified.

Chap

ter 4

4.1

How much weight, if any, should the ACCC give to the ladder of
investment theory in its ‘with and without’ assessment?

4.2

If the ladder of investment theory is adopted, how long should regulated
access to the lowest ‘rung’ of the ladder (that is, resale services) be
provided?

Chap

ter 6

6.1

How does investing in DSLAMs/MSANS (in conjunction with purchasing the
ULLS) allow access seekers to better serve their retail customers? Please
give details.

6.2

On what service dimensions do resale-based access seekers compete in
attracting and retaining retail customers?

6.3

How important is the availability of (wholesale) resale services for new and
potential new retail service providers in entering retail markets? How
important is the availability of those services for established retail service
providers? Please give reasons, supported, if possible, by examples.

6.4

How important are integrated product offerings, that is, the supply of a range
of telecommunications services by a single supplier, to end-users? How
significant is the availability of voice-only resale services in allowing access
seekers to supply integrated product offerings? Please identify the types of
customers that are most likely to require integrated product offerings and give
detail about the services they require.

6.5

What market information is available, or could be made available, to assist the
ACCC in assessing the importance of competitively-priced voice-only resale
services in promoting competition at the wholesale and/or resale level?

6.6

Does the existence of spare DSLAM/MSAN capacity in an ESA create the
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potential for resale services to be offered by access seekers with their own
infrastructure?

6.7

Are there any other conditions required to create the conditions for wholesale
competition to develop?

6.8

What are the main reasons for access seekers’ decisions to invest in their
own DSLAM/MSAN infrastructure? What factors are taken into account in
making the decision to invest? In your answer, please identify any factors
considered to form barriers to investing and indicate how significant they are
to the decision to invest.

6.9

What is the cost of installing a DSLAM/MSAN? What are the costs of
operating a DSLAM/MSAN once it is installed? What are the costs of
expanding the capacity of a DSLAM/MSAN by adding ports? by adding voice
cards? What associated infrastructure and/or equipment (such as switching
equipment) is required and what are the costs of that infrastructure?

6.10

What are the costs of supplying resale services (wholesale line rental, local
carriage and PSTN originating access services)? Please give details of the
cost components. What other factors are taken into account in making the
decision to supply resale services?

6.11

What, if any, technical limitations exist on the supply of resale services?
Please give details.

6.12

What conditions are placed on the supply of resale services? Please give
details. Why are these conditions imposed? If they are imposed for technical
reasons, please give details.

6.13

How many wholesale suppliers of resale services operate in the exempt
areas? Please provide numbers for each of the exempt ESAs, if possible, and
name the suppliers of resale services.

6.14

How do the prices of, and conditions that are placed on, the supply of resale
services, vary among different suppliers? Please give details.

6.15

How do the incentives for supplying voice-only resale services differ from
those for supplying bundled voice and broadband resale services? Please
give details.

6.16

To what extent do bundled voice and broadband services substitute for voice-
only services? Please comment in relation to both retail and wholesale
markets.

6.17

How competitive are wholesale markets for resale products, including voice-
only and bundled voice and broadband services? Please give reasons.

6.18

How viable is a wholesale-only business model—where an access seeker
supplies only resale services to other access seekers and does not supply
retail services—as a business strategy? Please explain.

6.19

How has the roll-out of the NBN changed the business strategies adopted by
access seekers? For access seekers, please explain how your business
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strategy is affected by the NBN.

6.20

How commercially viable is a wholesale-only business strategy expected to be
on the NBN? How does such a strategy compare with an alternative strategy
of supplying only retail services on the NBN? What factors will affect the
commercial viability of a wholesale-only business strategy on the NBN?

6.21

How have the exemptions affected the prices, product range or quality of
services received by retail customers? Has the overall impact been positive or
negative for end-users? Please distinguish between customer groups if the
impacts have varied.

6.22

How important are barriers to new entry in the exempt areas compared with
new entry in the non-exempt areas? Please identify the barriers that exist.
How will these entry barriers affect the level of competition likely to develop on
the NBN?

6.23

Please comment on the appropriateness of the market dimensions described
above for assessing the effects of the exemptions on the state of competition
in relation to WLR, LCS and PSTN OA services.

6.24

Please comment on whether the retail and wholesale markets for voice and
bundled services should be considered as separate markets or a single
market. Reasons should be provided for your answer.

6.25

Please comment on whether voice markets are a separate market to the
market for bundled services or whether they form a single market. Reasons
should be provided for your answer.

6.26

How substitutable are mobile voice services and VolP services for traditional
PSTN voice services? Please comment on whether they should be included in
the relevant market definitions.

6.27

Please comment on whether voice markets, at wholesale and/or retail level,
comprise separate residential markets and corporate/government markets.

6.28

Please comment on whether the exchange service area (ESA) represents the
appropriate geographic dimension for assessing the effects of the exemptions
on the state of competition in relation to WLR, LCS and PSTN OA services.

6.29

Please comment on whether the geographic dimension of wholesale or retail
markets for corporate and government services broader in geographic scope
than the ESA.
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