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1 Overview

11 Introduction

On 27 February 2012, the ACCC accepted Telstraistsiral separation undertaking
(SSU) and approved the draft migration plan.

The SSU provides a number of commitments relatngjgpute resolution, including
for the establishment of an Independent Telecomeatioins Adjudicator (ITA).

Once established, the ITA is to provide a processdsolving complaints from
wholesale customers relating to Telstra’s delivargion-price equivalence in the
supply of Regulated Services and disputes relatimgatters covered by Telstra’s
migration plan (together referred to as “ITA Disgsi).' The intention is that the ITA
will provide a fast-track dispute resolution proeésat will investigate and resolve
disputes in a manner that is independent, impadral cost-effective.

A number of preconditions must be met before th® ¢&n commence operation.
These include ACCC approval of an ITA ConstitutiarCharter of Independence and
of the nominee for the role of the ITA Adjudicator.

On 28 March 2012, Telstra provided the ACCC witaftversions of the ITA
Constitution (the draft Constitution) and Charteimglependence (the draft Charter).
The ACCC is seeking public comment on these doctenehich are attached to this
discussion paper (Attachments A and B respectively)

1.2  Regulatory Framework

Clause 20.1 of the SSU requires that Telstra astatiie ITA as a “company limited
by guarantee in accordance with Schedule 5 (o&®id) and for the purposes of
section 152 EQ of the CCA"The SSU also specifies a number of other requingsne
that Telstra must meet in relation to the ITA Cdnsbn, the Charter of
Independence and the appointment process for thétjudicator.

The ITA Constitution and the Charter of Independemeist provide for the matters
specified in paragraphs 4.1(f) and 4.2(c) of Sche8wf the SSU respectively. These
requirements are discussed in more detail in se&iand 4 of this paper. The ACCC
must approve documents that meet these requirerh&hts ACCC may undertake
consultation prior to reaching its decision in trégard’

The ITA Adjudicator will have responsibility for ceiving, investigating and
facilitating the resolution of ITA DisputesThe effective operation of the ITA
process will depend on the degree to which whotesastomers are assured of the
genuine independence and practical and technigargse of any person appointed

1 SSu, Schedule 5, para 7.1

2 3SU, clause 20.1

3 SSU, Schedule 5, para 4.1

# SSU, Schedule 5, paras 4.1(g) and 4.2(d)
® SSU, Schedule 5, para 4.1(f)



to the role. The ACCC intends to undertake a sépaaageted consultation process
with Telstra’s wholesale customers on the suitghdf any individual nomine®.

In regards to the process for the hearing of ITAdDies, the ITA Adjudicator is
required to comply with the “ITA Process” outlinadder Schedule 5. Further, to
participate in the scheme, wholesale customertoaagree to an ITA Deed with
Telstra and the ITA.

The ACCC as the ITA Adjudicator

Section 152EQ of the CCA provides that the ACCC wssist the ITA by providing
information and advice as well as by making avédaCCC resources and facilities,
including secretariat and clerical assistah@e SSU also provides that the ACCC
can operate as the ITA Adjudicat@and allows for ITA Disputes to be referred
between the two bodies where appropriate.

Schedule 5 of the SSU also sets out how the ITAiIdidator may exercise its
investigatory and directions powérsas well as the procedural requirements to be
followed for the ITA Proces¥. While the ACCC may make its own rules for the
practice and procedure to be followed in hearing Disputes in its capacity as the
ITA Adjudicator at this stage the ACCC is consulting on the ITAuitator
model.

Implementation timeframe

Both the SSU and migration plan came into forc®& darch 2012. Clause 21 of the
SSU requires Telstra to implement its ITA committserithin 2 months from this
date!® The ACCC has discretion to approve a request ffetstra to extend this
timeframe having regard to the matters listed ausé 21.3 of the SSU.

1.3  Background

The SSU requirements relating to the ITA ConstitiCharter of Independence and
ITA Adjudicator either reflect the organisationaldagovernance arrangements
required for the ITA under Schedule 2 of fecommunications (Acceptance of
Undertaking about Structural Separation — Mattdds)dertaking 201Xthe

Ministerial Criteria Instrument) or were includey Belstra in response to concerns
raised through the SSU consultation process.TEdecommunications (Migration
Plan Principles) Determination 201(the Determination) also required that the

® SSU, Schedule 5, para 5.1(d) requires the ACQ@ttertake “publior otherconsultation which it
reasonably considers is necessary or expedieptdtian to the appointment of the ITA Adjudicator”
"'SSU, Schedule 6

8 CCA, subsection 152EQ(2) and (3)

° SSU, Schedule 5, para 9

933U, Schedule 5, paras 12 and 13

' 33SU, Schedule 5, paras 10 and 11

12335U, Schedule 5, para 8

133sU, Schedule 5, para 9.2

1 3ssU, clause 21.1



migration plan provide for an ITA to oversee a @sxfor the resolution of any
disputes between wholesale customers and Telssingaunder the migration pldn.

The ACCC concluded that the dispute resolutionngeaents in the SSU meet the
requirements of the Ministerial Criteria Instrumesnte “appropriate and effective” for
the purposes of subsection 577A(3) of Tleeecommunications Act 199nd satisfy
the requirements of the Determinatin.

2  Consultation
2.1  Overview of the consultation process

The ACCC is seeking submissions from interestetiggain relation to the attached
draft Constitution and Charter.

The ACCC has discretion to undertake public coasiol it “considers is necessary
or expedient” to reaching its decision on whetloesidcept or reject either draft
document’ The ACCC'’s preliminary view is that the drafts pided by Telstra
accord with the requirements of the SSU. However ACCC invites comments from
interested parties on whether the draft Constitudéind Charter comply with the SSU
and on any other issues or concerns in respebealraft documents.

The ACCC intends to make a final decision on tredtdtocuments in early May 2012
in order to allow for the timely implementationtbie ITA process.

2.2 Making asubmission

Submissions in response to this discussion papkebevaccepted untb:00 pm on
20 April 2012. Any submissions received after this time maybetonsidered.

All submissions in relation to the draft Constitutiand Charter will be considered
public and posted on the ACCC'’s website. If stakedws wish to submit
commercial-in-confidence material to the ACCC tkhguld submit a public and a
commercial-in-confidence version of their submissibhe public version of the
submission should clearly identify the commercrakonfidence material by
replacing the confidential material with an appragg symbol or ‘¢-i-c]'.

The ACCC-AER information policy: the collection, usalahsclosure of information
sets out the general policy of the ACCC and thetralian Energy Regulator (AER)
on the collection, use and disclosure of informati&y copy of the guideline can be

downloaded from the ACCC websitevalvw.accc.gov.au

The ACCC prefers to receive electronic copies thsigsions in either Adobe PDF or
Microsoft Word format that is text searchable. Beaend submissions to the
following email addresssu-migration@accc.gov.au

> MPP Determination, subsection 33(2)

16 ACCC “Assessment of Telstra’s Structural Separatimdertaking and draft Migration Plan”, Final
Decision, February 2012; p.166 and 107 respectively

173SSU, Schedule 5, paras 4.1(g) and 4.2(d)



The ACCC also accepts hard copies of submissiong.hard copy should be sent to:

Sean Riordan

General Manager

Industry Structure and Compliance, Communicatiorau@
Australian Competition and Consumer Commission
GPO Box 520

Melbourne VIC 3001

Any questions about this consultation process shbeldirected to Ed Seymour at
Ed.Seymour@accc.gov.aun by calling: (03) 9290 1886.




3 Thedraft ITA Constitution

The ITA Constitution will establish the organisai@d and governance arrangements
for the ITA company (or the “Office of the ITA”)savell as set out the
responsibilities of the ITA Directors. The rulessfiied in the ITA Constitution will
be subject to the requirements of the SSU an€thporations Act 200{Cth). As
such, the ITA Constitution will perform an importanle in ensuring the effective
and transparent operation of the ITA as a company.

3.1  SSUrequirements

The requirements for the establishment of the I®Apany are provided in clause 20
and Schedule 5 of the SSU. Telstra is responsibledtablishing the company
(limited by guarantee) and appointing the boardiggctors.

The minimum requirements for the Constitution audined in paragraph 4.1(f) of
Schedule 5 of the SSU. Notably, the Constitutiorsimu

« vest the ITA Adjudicator with the power to resolfé Disputest®

* require the engagement of a probity advisor toselthe Board on the
operation of the ITA process;

* limit the powers, responsibilities and role of thé directors and ITA
members to the establishment, maintenance and &dration of the ITA as a
company?’

* require Telstra to enable the ITA Adjudicator teess its records, systems,
and personnétt and

» provide for various reporting requirements, inchglreporting to the ACCC,
in order to ensure transparency of the ITA proééss.

3.2 ACCC préeliminary view

As a general principle, the ACCC considers thawbading of the ITA Constitution
should fully accord with the relevant wording oét8SU. Further, the rules of the
ITA Constitution should be, to the extent permittgdaw, directed to the fulfilment
of the ITA Objectives set out in paragraph 3 of &tirle 5 of the SSU. This principle
is encapsulated in rule 3 of the draft ITA Consiia.

The ACCC preliminary view is that the draft Congiibn meets the requirements of
Schedule 5 of the SSU. For example, rule 2.1 ofithé Constitution establishes the

183U, Schedule 5, para 4.1(f)(ii)

933U, Schedule 5, para 4.1(f)(xv)

20 33U, Schedule 5, para 4.1(f)(x)

21 SSU, Schedule 5, para 4.1(f)(vi)

#233U, Schedule 5, paras 4.1(f)(xvii) and (xviii)



ITA as a company limited by guarantee and rulepsaliides for the ITA Adjudicator
appointment process required by the S3U.

However, the ACCC invites interested parties to wmnt on whether the draft
Constitution meets the requirements of the SSUedkas on any other issues or
concerns.

To assist with the preparation of submissions AGEC draws the attention of
interested parties to the rules concerning theesobplirector’'s duties and powers, the
information security arrangements, the arrangenfentie appointment of a probity
advisor and the membership rules.

Directors’ duties and powers

As a general principle, the ACCC considers that T#eConstitution should not
provide the ITA directors with any powers that npay them in a position of conflict
with respect to their duty to run the ITA Companyaccordance with the “Objects of
the company” provided under rule 3 of the draft &duation.

The ACCC notes that the draft Constitution contaimaimber of safeguards that
otherwise limit the capacity of the ITA directossliecome involved in the day-to-day
operation of the ITA process. For example, rul€l®.8f the draft Constitution
provides that the company will not be a participarthe ITA process, and must not
involve itself in, or seek to influence, a decisafrthe Adjudicator.

Information Security arrangements

The effective resolution of an ITA dispute will idcg participant parties to provide
confidential and commercially sensitive informattorthe ITA Adjudicator.
However, wholesale customer confidence in the ITAesne will be undermined if
any confidential information obtained by the ITA jadicator, or the ITA directors
can be obtained or misused by Telstra. The maornmédtion security arrangements
for the protection of “Wholesale Customer Inforroati are provided under rule 5.8
of the draft Constitution.

The Probity Advisor
Under Paragraph 4.1(f)(xv) of Schedule 5, the IT@aRl is required to appoint a
suitably qualified probity advisor. It is expectiat the probity advisor will assist to
ensure the proper oversight of the ITA processthadddjudicator’s performance of
his or her duties. The probity advisor has a nunslb@nportant reporting duties
under the SSU, including advising the ITA Board on:

* matters relating to the independence of the Adatdig

» the responsibilities of the ITA Directors; and

« the administration of the ITA Proce%s.

% 3SU, Schedule 5, para 5.1



The probity advisor is dealt with under rule 5.5lué draft Constitution.
Membership

Paragraph 4.1(b) of Schedule 5 of the SSU provitks Telstra will be the sole
member of the ITA, unless otherwise decided bytialsRule 6 of the draft
Constitution contemplates the potential extensiome@embership of the ITA to parties
other than Telstra.

The ACCC understands that Telstra considers tleafi¢Ribility in the membership
rules is simply to accommodate non-Telstra memipeitse event that Telstra may
decide in the future that the ITA will not continas a wholly owned subsidiary of
Telstra, While Telstra has indicated that themeagurrent intention to invite any
other party to become a member of the ITA Compaelstra considers it appropriate
that the foundation documents of the ITA refleds thption for which the SSU
expressly provides.

Are the provisions of the draft ITA Constitutiomygaiant with the SSU? In
particular, are there any discrepancies betweenrdguirements of paragraph
4.1(f) of Schedule 5 of the SSU and the draftinhefConstitution?

4  Thedraft Charter of Independence

The Charter of Independence will provide for thenaustrative arrangements and
restrictions under which the ITA Adjudicator mugkerate to ensure that his/her
decisions remain impartial. Assurance as to the ADjudicator’s independence will
be crucial to the effective functioning of the I'BA a dispute resolution body.

4.1  SSU requirements

The minimum requirements for the Charter of Indelegice are outlined in
paragraph 4.2(c) of Schedule 5 of the SSU. Notdabé/Charter must:

* require that the ITA Adjudicator acts independeffityn Telstra, Wholesale
customers, NBN Co, the ACCC, and governnfént;

» provide that the ITA Adjudicator is not to be emy®d by, or act as a
consultant for Telstra or any Carriage Service glewvwithin 6 months of
ceasing to hold the office of ITA Adjudicat6t;

* require that the Adjudicator not disclose any infation to the Directors
about a dispute, or formally or informally conswith or seek guidance from
any of the Directors about a dispéfe;

238U, Schedule 5, para 4.1(f)(xv)
% 3SU, Schedule 5, para4.2(i)
% 33U, Schedule 5, para 4.2(ii)



* require that the ITA Adjudicator disclose to thelpty advisor all information
necessary for them to carry out their rSle;

* require the ITA Adjudicator to inform Telstra ofyaoomplaint made by a
party to a dispute about the independence of tHadéchtor?® and

» provide that the ITA Adjudicator will cease to haltfice in specific
instances, including where he or she has breaahetlapendence direction
issued by the ACCC, or misused confidential infarorareceived as part of
their role as the ITA Adjudicatof.

4.2  ACCC preliminary view

The ACCC considers that the Charter of Independshoald provide confidence that
the Adjudicator will be impartial in its decisionaking.

As a general principle, the ACCC considers thatGharter of Independence should
fully accord with the requirements of the SSU. H&CC is generally satisfied that
the draft Charter meets the requirements of papagéa?(c) of Schedule 5. For
example, rule 4.2 of the draft Charter requires tihe ITA Adjudicator act
independently of Telstra, wholesale customers, NEBN\the ACCC and the
Government in accordance with paragraph 4.2(cj@ahedule 5 of the SSU.

However, the ACCC invites interested parties to mmnt on whether the draft
Charter meets the requirements of the SSU as welhany other issues or concerns.

To assist with the preparation of submissions AGEC draws the attention of
interested parties to the rules relating to the Adjudicator’'s remuneration and the
arrangements for oversight and transparency offftheAdjudicator.

Remuneration

The arrangements for the remuneration of the ITAudidator will be essential to
ensuring that he/she remains unbiased in theisg@gcmaking. To this end, any
capacity for decisions on the remuneration provitteithe ITA Adjudicator to be
influenced by the findings he/she has reached brisivoided. Rule 6 of the draft
Charter outlines a methodology for determiningrérauneration of the ITA
Adjudicator which includes the ITA company develapand the ACCC approving a
“Remuneration Proposal”.

Transparency arrangements
The draft Charter provides some assurance as toathgparency of the ITA

Adjudicator’s independence as well as some mecimnisr the ACCC to seek
remediation in the event of non compliance withitldeependence arrangements.

238U, Schedule 5, para 4.2(iv)(A)

#.33U, Schedule 5, para 4.2(iv)(B)

238U, Schedule 5, para 4.2(xii)

303SU, Schedule 5, paras 4.2(vi)(D) and (E) respelgti



For example, if the ACCC considers that the ITAudigator’'s performance of his or
her functions has or may be compromised, the AC@§ issue an Independence
Direction instructing the ITA Adjudicator to take ot take certain action it
considers reasonable or necessary (rule 4.3 afrdfeCharter). Breach of such a
Direction may result in the termination of the I'P&ljudicator.

Furthermore, rule 7.4 of the draft Charter provitted the ACCC may issue a
Conflict Direction requiring the Adjudicator to tlor not to take specified action in
relation to any substantiated conflict of interdste ITA Company will maintain a
register of conflicts of interest notified by tHBAl Adjudicator to assist with
transparency in this regard.

Are the provisions of the draft Charter of Indepemnce consistent with the SSU? In
particular, are there any discrepancies betweenrdggiirements of paragraph 4.2(q
of Schedule 5 of the SSU and the drafting of thert€t?




