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1 About this review 

1.1 Purpose 

The Australian Competition and Consumer Commission (ACCC) is conducting a review of 

the Domestic Transmission Capacity Service (DTCS) declaration, which is set to expire on 

31 March 2014. The ACCC is required to conduct this review during the 18 month period 

preceding its expiry date, pursuant to section 152ALA of the Competition and Consumer Act 

2010 (CCA). The purpose of this review is to determine whether the declaration should be 

remade, extended, revoked, varied, allowed to expire or extended and then allowed to expire.
1
 

   

The purpose of this discussion paper is to seek comments on the key issues that are relevant 

to the review of the DTCS declaration. Submissions should address the issues raised in the 

discussion paper and any other issues that may be relevant to the declaration.  

 

1.2 The ACCC’s approach  

The ACCC may declare a service if it is satisfied that declaring the service would promote 

the long-term interests of end-users (LTIE). In order to determine whether the LTIE is 

satisfied, the ACCC must have regard to the extent to which maintaining, varying or revoking 

the existing declaration is likely to result in: 

 the promotion of competition in markets for listed services 

 any-to-any connectivity in relation to carriage services that involve communication 

between end-users, and 

 the economically efficient use of, and the economically efficient investment in, the 

infrastructure by which telecommunications services are supplied and any other 

infrastructure by which telecommunications services are, or are likely to become, 

capable of being supplied.
2
 

 

These three criteria and the legislative background are discussed further in Appendix 3 to this 

discussion paper.  

 

1.3 Structure of this paper  

This discussion paper is structured as follows: 

 Section 2 provides a background to the declared DTCS, how it has been regulated to 

date, the implications of the DTCS Final Access Determination (FAD) on the 

declaration review of the DTCS and the potential impact of the National Broadband 

Network (NBN) on the DTCS market. 

 Section 3 discusses and seeks submissions on the key issues for the review.  

 Section 4 identifies other issues which may be of relevance to the DTCS declaration 

in the future. 

                                                      

 

1
 See sub-section 152ALA(7) of the Competition and Consumer Act 2010 (CCA) 

2
 See sub-section 152AB of the CCA. 
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 Appendix 1 provides a consolidated list of questions that submission should address. 

 Appendix 2 sets out the current DTCS service description. 

 Appendix 3 discusses the legislative criteria for the LTIE. 

 

1.4 Fixed Services Review and other related inquiries 

The ACCC is also conducting a declaration review of the fixed line services (in the Fixed 

Services Review) and a declaration review of the Mobile Terminating Access Service 

(MTAS). The services covered by the Fixed Services Review are the unconditioned local 

loop service (ULLS), line sharing service, wholesale line rental, local carriage service, and 

the public switched telephone network originating access and terminating access service. 

Some of the issues raised in that review will also be relevant to issues within the DTCS 

declaration review. Where appropriate, the ACCC will adopt a consistent approach to the 

issues raised in the declaration reviews of the DTCS, the Fixed Services Review and MTAS. 

 

1.5 DTCS Final Access Determination 

The ACCC will be commencing a public inquiry into the FAD for the DTCS at the beginning 

of 2014 should the ACCC decide to remake the DTCS. The CCA requires the ACCC to hold 

a public inquiry about a proposal to make an access determination for a declared service 

where the declaration is in force under section 152AL and where an access determination has 

previously been made in relation to the declared service.
3
 The ACCC is required to begin an 

access determination inquiry during the period beginning 18 months before the expiry date of 

the access determination and ending 6 months prior to the expiry of the access determination. 

The current DTCS FAD expires on 31 December 2014. 
 

1.6 Timetable for the inquiry 

The ACCC requests written submissions by 5.00 pm Friday 30 August 2013. 

 

After considering submissions from interested parties, the ACCC will publish a draft decision 

setting out its preliminary findings. The ACCC will then provide an opportunity for comment 

to be made on the draft decision before making its final decision. 

 

1.7 Making submissions 

The ACCC encourages industry participants, other stakeholders and the public more 

generally to consider and make submissions on the issues set out in this discussion paper. 

 

To foster an informed and consultative process, all submissions will be considered as public 

submissions and will be posted on the ACCC’s website. Interested parties wishing to submit 

commercial-in-confidence material to the ACCC should submit both a public and a 

commercial-in-confidence version of their submission. The public version of the submission 

should clearly identify the commercial-in-confidence material by replacing the confidential 

material with an appropriate symbol or ‘c-i-c’. 

                                                      

 

3
 See sub-section 152BCI(3) of the CCA. 
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Please email submissions to: 

 

 

Priya Balachandran 

Senior Project Officer 

Australian Competition & Consumer 

Commission 

(02) 9230 9173 

Priyatharsheni.Balachandran@accc.gov.au   

 

 

 

 

Grahame O’Leary 

Director 

Australian Competition & Consumer 

Commission 

(02) 9230 3832 

Grahame.O’Leary@accc.gov.au       

 

 

mailto:Priyatharsheni.Balachandran@accc.gov.au
mailto:Priyatharsheni.Balachandran@accc.gov.au
mailto:Grahame.O’Leary@accc.gov.au
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2 Background 

Since the DTCS declaration was last reviewed in 2009, there have been a number of changes 

to the technological, commercial and regulatory landscape of the communications sector in 

Australia. The ACCC considers that the current declaration review provides an opportunity to 

undertake a comprehensive review of the DTCS declaration to ensure that regulation remains 

appropriate to the current and future communications sector in Australia.   

 

This section examines the background to the regulation of the DTCS and some of the key 

issues that arise as a result of previous regulatory assessments. It also examines some of the 

potential implications of the NBN on the DTCS market. 

 

2.1 Transmission services 

Transmission services are supplied by transmission network owners to access seekers 

(carriers and carriage service providers (CSPs)) to carry traffic between two locations. The 

term ‘transmission’ refers to high capacity data links that are used to carry large volumes of 

communications traffic over long distances. Types of traffic which may be carried via 

transmission networks include voice, data or video communications.  

 

Wholesale transmission services essentially allow access seekers to connect customers in 

places where they do not own their own transmission infrastructure. Transmission services 

therefore enable carries and CSPs to connect their core networks with points of service 

delivery (such as exchanges or end customer premises) around Australia. 

 

2.2 The declared DTCS 

The DTCS is a type of high capacity managed transmission service. Only specific types of 

transmission services fall within the service description for the DTCS. The declared DTCS: 

 is symmetric in that it has the same data rate in both directions. 

 is an uncontended service – which means that the capacity of the service is dedicated 

to one access seeker and not shared amongst others. 

 is a point-to-point service – that is, it is provided from one transmission point directly 

to another transmission point.  

 may be acquired at different capacities above 2.048Mbps.  

 is a wholesale input into the provision of other services (that is, it is not a resale 

service). 

 although not specified in the DTCS service description, includes ‘protected’ services 

(see discussion in Section 2.6.3 to this paper). 

 is identified using broad geographic route categories (discussed below). 

  

Typical DTCS services include high capacity services linking corporate headquarters or high 

capacity links aggregating internet services for internet service providers. The declared DTCS 

does not include contended and asymmetric services such as business grade Asymmetric 

Digital Subscriber Line services used to provide internet access for small businesses. 
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DTCS route categories 

The ACCC uses broad geographic route categories to identify separate DTCS markets. 

Following the conclusion of the last DTCS declaration review in 2009 (2009 DTCS 

Declaration) the ACCC recognised the following types of transmission services: 

 inter-capital transmission – transmission predominantly between call charge areas 

(CCAs) in different mainland capital cities (Melbourne, Sydney, Perth, Brisbane, 

Adelaide and Canberra, but not Darwin or Hobart) 

 ‘other’ transmission (including capital–regional routes) – transmission between 

different CCAs other than inter-capital transmission (as above) 

 inter-exchange transmission – transmission within a single CCA between a point of 

interconnection (POI) at an access provider’s exchange where the POI and exchange 

are in the same CCA, and 

 tail-end transmission – transmission within a single Exchange Service Area (ESA) 

between a customer location and a POI on the access seeker’s network, or if Telstra 

provides the tail-end service, between a customer location or a POI and the Telstra 

exchange.
4
 

 

Appendix 2 sets out the full service description of the DTCS.  

 

2.3 Why regulate the DTCS? 

The DTCS was deemed to be a declared service in 1997 because it was recognised to be an 

essential input for other services. The ACCC has considered the DTCS to be an enduring 

bottleneck in certain areas for the following reasons: 

 Transmission networks are generally capital intensive and require large sunk 

investments. This makes it economically inefficient for competitors to duplicate 

existing transmission network infrastructure in certain geographic markets. 

 Transmission networks underlie virtually every telecommunication service and are a 

critical input for the supply of all other downstream retail and wholesale 

telecommunications services, particularly on geographic routes which are considered 

to be natural monopolies or which are otherwise uncompetitive. 

 Telstra remains the dominant supplier of transmission services across Australia, 

particularly in regional areas. Therefore, access to the DTCS on geographic routes, 

which are considered to be natural monopolies or which are otherwise uncompetitive, 

is critical to ensure that access seekers can achieve end-to-end connectivity to provide 

downstream services in different locations.  

 Transmission services will also be necessary to support the delivery of NBN services. 

Retail Service Providers (RSPs) providing end-users with NBN voice and data 

services will require transmission services to carry traffic between the 121 NBN 

                                                      

 

4
 ACCC, Domestic Transmission Capacity Service – An ACCC final report reviewing the declaration 

of the domestic transmission capacity service, March 2009, p. 3.  
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points of interconnection (NBN POIs)5 and their points of presence (POPs), usually 

located in a capital city location. 

  

While the ACCC has removed regulation in areas that have been found to be competitive, it 

has maintained regulation of the DTCS where it is not satisfied that there is effective 

competition or contestability. 

 

2.4 The history of declaring the DTCS 

Declaration of the DTCS has been found to be in the LTIE because it: 

 promotes any-to-any connectivity between networks  

 promotes competition in downstream markets and ensures that access seekers can 

gain access to those transmission routes that are not competitive, and  

 encourages the economically efficient investment in infrastructure (for example, by 

avoiding unnecessary duplication). 

 

The DTCS was deemed a declared service in June 1997
 6

and was extended or varied in 1998, 

2001, 2004, 2009 and 2010 to exempt or exclude specific routes found to be competitive and 

to include other technologies which are used to deliver the declared DTCS (such as the 

Ethernet interface). 

 

2.4.1 Deregulated DTCS routes 

 

As noted above, the ACCC has also removed from the DTCS declaration routes which have 

been found to be competitive, which include inter-capital transmission routes between 

Brisbane, Sydney, Canberra, Melbourne, Adelaide and Perth.  In 2004, the ACCC also 

removed regulation on 14 capital-regional routes.  

 

Later in 2007, in response to exemption applications from Telstra
7
, the ACCC removed 

regulation on a further nine capital-regional routes, inter-exchange transmission in 72 

metropolitan ESAs and inter-exchange transmission in 16 Central Business District (CBD) 

ESAs (2008 Telstra Exemption Decision).
8
 In March 2009, the ACCC varied the DTCS 

declaration to reflect the ACCC’s final decision on Telstra’s exemption applications.    

  

Competition criteria used to assess competition 

In previous declaration reviews
9
, the ACCC developed criteria to assess the level of 

competition on capital-regional (or regional) and metropolitan/CBD inter-exchange (or 

                                                      

 

5
 An NBN POI is the inter-network location where end-user traffic is handed over from the NBN to the RSP. 

6
 ACCC, Deeming of Telecommunications Services: A Statement Pursuant to Section 39 of the 

Telecommunications (Transitional Provisions and Consequential Amendments) Act 1997 (Deeming Statement), 

June 1997, p. iv.  
7
 Under the now repealed section 152AT of the CCA. 

8
 ACCC, Telstra’s domestic transmission capacity services exemption applications, Final decision (Telstra 

DTCS Exemption Decision), November 2008, p. 6. 
9
 The 2004 Declaration and the 2008 Telstra Exemption Decision. 
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metropolitan) DTCS routes to determine whether those routes should be excluded from the 

declaration.  

 

Capital-regional criteria  

In the 2008 Telstra Exemption Decision, the ACCC defined the criteria for regional/capital-

regional routes to be a fibre route, which has: 
 

 two or more fibre providers (in addition to Telstra) within 1 km of the regional town’s 

regional post office (RPO); and  

 a connection to an optical fibre network connecting the regional town to a capital 

city.
10 

 

 

Rationale for the capital-regional criteria  

The ACCC has previously found that entry into a transmission market is related to the ability 

of a carrier or CSP to connect with the Telstra customer access network (CAN) via a Telstra 

exchange. Because RPOs are generally located in the same location or in close proximity to a 

Telstra exchange (and are more easily identifiable), they were included in the criteria to 

measure the level of competition within close proximity to the exchange.
11

  

 

The ACCC also considered that the application of the 1 km criterion was in the LTIE as 

infrastructure owners were not likely to enter the market if they were required to build 

additional fibre links (or ‘spurs’) greater than 1km from their existing point of presence. 

Contestability was considered more likely when barriers to entry, in terms of the construction 

costs of a fibre link or spur line connecting a town with a passing fibre route, were lower.
12

 

Such costs were considered to be lower when a competitor’s fibre was located within a 1 km 

radius of the town’s RPO. 

 

Inter-exchange criteria  

In the 2008 Telstra Exemption Decision the ACCC defined the competition criteria for 

metropolitan /inter-exchange transmission routes to have: 
 

 a point of interconnect at a Telstra exchange in an ESA; and  

 a fibre network which connects that ESA with other ESAs and an ESA in a CBD.
13

 

 

Rationale for the inter-exchange criteria  

The ACCC determined that evidence of two optical-fibre networks, in addition to Telstra’s 

network, which meet the inter-exchange criteria would be sufficient to establish the existence 

of effective competition or contestability in that metropolitan/inter-exchange market.
14

  

 

The ACCC considered that only existing optical fibre networks with a point of 

interconnection at a Telstra exchange can reasonably be considered to be able to contest the 

                                                      

 

10
 ACCC, Telstra DTCS Exemption Decision, November 2008, pp. 3-4. 

11
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 52. 

12
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 51. 

13
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 3.  

14
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 4. 
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market for metropolitan/ inter-exchange transmission in that ESA due to the high sunk cost of 

building fibre networks in metropolitan areas and obtaining access to Telstra’s exchange 

buildings.
15

 

 

The requirement for inter-exchange ESAs to be connected in a contiguous cluster to the CBD 

ESAs is based on the rationale that most transmission traffic would need to go through a main 

transmission hub in a CBD exchange in order to connect to the rest of the carrier network. 

Further, the presence of at least two continuous alternative networks which connect all the 

deregulated ESAs in a contiguous cluster provides the most assurance that the alternative 

networks will be able to offer competitive metropolitan/ inter-exchange transmission 

services. 

 

In previous declaration reviews, the ACCC has considered that the capital-regional criteria 

and the inter-exchange criteria promote any-to-any connectivity. This is because both 

competition criteria take into account a competitor’s proximity to the Telstra CAN and access 

to a capital city so that competitors are able to link their network traffic with a major central 

site or main transmission hub (typically located in a capital city). Interconnection with major 

central sites promotes any-to-any connectivity because it ensures the delivery of traffic 

between the east and west coasts of Australia, between capital cities and internationally.
16

  

 

In Section 3.5.2 of this discussion paper, the ACCC seeks submissions on whether the current 

declaration review should apply the capital-regional criteria and the inter-exchange criteria to 

assess competition on declared routes.  

 

2.5 Changes to the Part XIC access regime 

The access regime contained in Part XIC of the CCA was amended with effect from 

1 January 2011 by the Telecommunications Legislation Amendment (Competition and 

Consumer Safeguards) Act 2010 (CACS Act). Those amendments are relevant to the current 

declaration review.  

 

Access Determinations 

The CACS Act enables the ACCC to set default price and non-price terms of access to 

declared services in access determinations. Access determinations set terms and conditions of 

access which can be used by parties where they are unable to reach a commercial agreement.  

 

Repeal of exemptions 

The CACS Act repealed the provisions relating to ordinary class exemptions and ordinary 

individual exemptions from the CCA. Ordinary class exemptions allowed the ACCC to 

exclude a class of carriers or CSPs from any or all of the obligations in the section 152AR 

standard access obligations (SAOs). The CACS Act also repealed carrier or CSP rights to 

apply to the ACCC for individual exemptions from any or all of the SAOs. Under each of 

                                                      

 

15
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 78.  

16
 Australia’s links to international networks are via undersea cables which terminate in Sydney, Perth and Port 

Headland   
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these exemption processes, the ACCC was able to assess levels of competition and the scope 

of regulation.  

 

Under the new access regime introduced by the CACS Act, the ACCC may only assess the 

scope of competition in a declaration and/or access determination inquiry. An access 

determination may include provisions which provide that any or all of the SAOs will not 

apply to a particular carrier or CSP.
17

 The provisions may be unconditional or subject to such 

conditions or limitations as are specified in the access determination.
18

  

 

2.6 The DTCS Final Access Determination 

In June 2012 the ACCC released the DTCS Final Access Determination (FAD) which 

includes both price and non-price terms of access to the declared DTCS.
19

 The DTCS FAD 

sets the price terms of access to the DTCS for different capacities, geographic route 

categories, distances and whether the service includes a protection path. 

 

The price terms of the DTCS FAD were determined using a regression model, based on a 

domestic benchmark of DTCS prices collected from service providers during 2011. 

Competitive pricing information collected from industry was used to develop a benchmark of 

prices for uncompetitive/declared routes. However the aggregated pricing information 

collected from service providers during the FAD inquiry did not use the same classifications 

as the service description. It also became evident during the DTCS FAD inquiry that the 

existing DTCS service description did not provide sufficient clarity on a number of aspects. 

For example, the DTCS service description:    
 

 lists the ‘exempt capital cities’ or ‘regional centres’ that are excluded from regulation 

but does not define the geographic boundary of these areas. This creates uncertainty 

as to where a deregulated DTCS route starts and finishes.  

 is intended to include ‘protected’ DTCS services however the service description does 

not expressly define ‘protection’.   

 

Therefore, in order to develop the price terms of the DTCS FAD the ACCC: 

 

 defined the geographic boundaries of capital cities and regional centres listed in the 

DTCS service description.  

 used different DTCS route categories to that previously identified in the 2009 DTCS 

Declaration and service description. 

 defined what is intended by a ‘protected’ DTCS service.  

 

                                                      

 

17
 Explanatory Memorandum to the Telecommunications Legislation Amendment (Competition and Consumer 

Safeguards) Act 2010 (CACS Act), pp. 169-170. 
18

 See sub-sections 152BC(3)(h) and (i) of the CCA. 
19

 ACCC, Final Access Determination No. 1 of 2012 (DTCS), 21 June 2012.   
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2.6.1 Geographic boundaries defined in the DTCS FAD  

 

In Section 3.3.1 to this paper, the ACCC seeks submissions on how the capital cities and 

regional centres listed in the DTCS service description should be defined and whether the 

DTCS FAD could be used as a guide to develop these geographic boundary definitions.  

 

Capital city boundaries in the DTCS FAD 

In the DTCS FAD the ACCC applied a radial distance from the central point of a CBD ESA 

of each capital city, based on the spread of continuous urban development from the CBD 

ESA. The ESAs which fell within the radial boundaries of each capital city were identified as 

‘metropolitan’ and ESAs outside these boundaries were identified as ‘regional’. For example, 

the DTCS FAD defined Melbourne as all ESAs within a 45km radius of the Kooyong ESA.
20

 

 

Regional centre boundaries in the DTCS FAD 

The DTCS FAD lists the ESAs which make up the geographic boundary of each deregulated 

regional centre listed in the DTCS service description.
21

 The ACCC defined the regional 

centre boundaries by the central ESA in that regional centre. Where there was no obvious 

central ESA or the urban development of that regional centre covered more than one ESA, 

the ACCC used more than one ESA to define the regional centre. In defining regional centre 

boundaries, the ACCC also had regard to the availability of competing fibre infrastructure in 

those regional centres and the extent to which access seekers may readily interconnect with a 

transmission service provider.
22

 

 

2.6.2 DTCS route categories identified in the DTCS FAD 

 

As noted above, the price terms of the DTCS FAD were determined using a regression 

model, based on a domestic benchmark of DTCS prices collected from service providers in 

2011. In order to better identify competitive services to benchmark from the pricing dataset 

collected from service providers during the DTCS FAD inquiry, the ACCC revised the route 

categories in the DTCS FAD.  

 

In Section 3.3.2 to this paper, the ACCC seeks submissions on whether the DTCS route 

categories identified in the DTCS FAD should be adopted in the DTCS service description.  

 

2.6.3 Definition of ‘protected DTCS services’ in the DTCS FAD 

 

Transmission services can be provided on a ‘protected’ basis, whereby the network provider 

is able to provide continuity of service in the event of a service disruption (for example, due 

to equipment failure or due to the cable being cut). Although not expressly stated or defined 

in the DTCS service description, the declared DTCS includes both protected and unprotected 

DTCS services.  

 

                                                      

 

20
 ACCC, Explanatory Statement to the DTCS Final Access Determination (FAD), June 2012, pp. 17-18. 

21
 This information is available in the ‘DTCS Route Category Workbook’ available on the ACCC website, at 

www.accc.gov.au.  
22

 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 20. 
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The DTCS FAD includes price terms of access for protected services and defines protection 

as:  

geographic path diversity in the inter-exchange component of a transmissions service 

only; it does not extend to the tail-end component of transmission services.
23

  

 

In Section 3.3.3 of this discussion paper, the ACCC seeks submissions on whether the DTCS 

service description should be varied to include a definition for protection.  

 

2.7 The rollout of the National Broadband Network  

In 2009 the Government announced that it intended to establish the National Broadband 

Network Corporation Ltd (NBN Co) to build and operate a wholesale-only, open access 

National Broadband Network (NBN). The Government stated that its objective is for NBN 

Co to build a fibre-to-the premises (FTTP) access network that connects at least 93 per cent 

of Australian premises. The remainder of premises will be served via NBN Co’s fixed 

wireless and satellite services as well as by Telstra’s existing copper network. NBN Co 

intends to progressively rollout fibre in regions within its footprint over a ten year 

deployment schedule.
24

 As the NBN rolls out, Telstra will decommission its copper CAN 

while progressively migrating its customers to the NBN. 

 

The NBN Access Service 

NBN Co will be offering a Layer 2 Ethernet bitstream service between the end-user premises 

and the NBN POI, called the NBN Access Service. NBN Access services provide an end-user 

with connectivity to the NBN and is available in downstream and upstream bandwidth 

combinations of 12/1 Megabits per second (Mbps), 25/5 Mbps, 25/10 Mbps, 50/20 Mbps and 

100/40 Mbps.
25

  

 

Sections 3.4.1 and 3.5.3 to this paper seeks submissions on whether the NBN Access Services 

can be considered a comparable substitute for lower capacity DTCS services, such as the 

2Mbps DTCS. 

 

Impact of the NBN on the DTCS market 

RSPs providing end-users with voice and data services will require transmission services to 

carry traffic from an NBN point of interconnect (NBN POI)
 26

 to their POP usually located in 

a capital city location. The number and location of the NBN POIs define the boundaries of 

NBN Co’s network and determines the extent to which backhaul is required by each RSP.  

 

In Sections 3.4 and 3.5.1 of this discussion paper the ACCC seeks submissions to assess the 

impact of the NBN, if any, on DTCS markets. Other considerations in relation to the NBN 

are discussed further in Section 4 of this discussion paper. 

 

 

                                                      

 

23
 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 28. 

24
 NBN Corporation Limited (NBN Co), Corporate Plan 2012-15, August 2012, p. 12. 

25
 NBN Co, http://www.nbnco.com.au/get-an-nbn-connection/wholesale-speeds.html, accessed 17 May 2013. 

26
 An NBN POI is the inter-network location where end-user traffic is handed over from the NBN to the RSP. 

http://www.nbnco.com.au/get-an-nbn-connection/wholesale-speeds.html


  

- 13- 

 

2.8 Access to facilities for the DTCS 

Access to facilities is an important component for the provision of telecommunications 

services to consumers. Carriers need to interconnect their network and equipment with other 

carrier network and equipment in order to provide telecommunications services to consumers. 

Access to facilities such as ducts and the Telstra Equipment Building Access (TEBA) space 

are necessary for service providers to interconnect their equipment and access the declared 

DTCS.  

 

In order for access seekers to connect to the NBN, they will require access to certain facilities 

and passive infrastructure. At most NBN POIs, access to NBN Co’s Access Service is reliant 

on access to facilities and passive infrastructure owned and operated by Telstra. In particular, 

111 of the 121 NBN POIs will be located inside Telstra exchange buildings.  

 

In order to determine whether declaration of the DTCS will be in the LTIE, the ACCC 

considers it necessary to ensure that facilities are readily accessible and provided on 

equivalent terms.  

 

In Section 3.6 of this discussion paper, the ACCC seeks stakeholder views on whether there 

are any impediments for access to facilities, including access to ducts and TEBA in relation 

to the DTCS or whether there are any other issues relating to facilities access. 

 

The ACCC notes that access to facilities is also being considered in the context of the Fixed 

Services Review.   
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3 Issues for consultation 

This section identifies and seeks submissions on the key issues that the ACCC considers 

relevant to its assessment of whether declaring the DTCS will be in the LTIE. 

 

3.1 State of competition in currently deregulated areas 

Since the DTCS was first deemed a declared service in 1997, the ACCC has deregulated 

routes which it has found to be competitive. As noted earlier, the following transmission 

routes have been deregulated: 

 inter-capital routes (specified in paragraph (c) of the DTCS service description) 

 capital-regional routes (specified in paragraphs (d) to (g) of the DTCS service 

description), and 

 inter-exchange transmission (specified in paragraphs (h) and (i) of the DTCS service 

description). Inter-exchange transmission services are identified as ‘metropolitan 

routes’ in the DTCS FAD.  

 

The ACCC seeks views on whether the currently deregulated DTCS routes and ESAs 

continue to remain effectively competitive or whether the ACCC should reconsider any of 

these routes during this inquiry. The ACCC also seeks views on whether there have been any 

problems of access to different types of services in these areas, such as access to particular 

DTCS capacities. 

 

Questions on which the ACCC seeks views: 

1. Are there any issues over access to different types of DTCS services in deregulated 

DTCS areas? If there are any issues, please identify what those issues are, including 

where possible, details of those issues. 

 

3.2 Identifying relevant markets for the DTCS 

Defining markets relevant for transmission services will allow the ACCC to meaningfully 

analyse the effectiveness of competition, and determine whether declaration will be in the 

LTIE. The markets identified may be for declared transmission, non-declared transmission, or 

any relevant downstream markets in which competition may be promoted. 

 

In most cases, this is likely to be the markets for downstream services rather than the market 

in which the eligible service is supplied (where these markets are separate). The process of 

market definition also involves determining the market boundaries of transmission or any 

downstream markets, which can be described in product, geographic and functional terms.
27

  

 

In An ACCC Final Report on reviewing the declaration of the domestic transmission capacity 

service, May 2009 (2009 Declaration Decision), the ACCC identified the relevant 

downstream markets for the DTCS as the range of retail services (that can be supplied using 

                                                      

 

27
 ACCC, Merger Guidelines, November 2008, p. 15. 
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transmission services) which are delivered over optical fibre including national long distance, 

international call, data and IP-related markets. The ACCC also found that mobile services 

(including voice and data) were relevant downstream markets, as continuing growth in 

mobile data usage increase the use of transmission capacity.  

 

Questions on which the ACCC seeks views: 

2. The ACCC has previously identified that the relevant downstream markets for the 

DTCS include national long distance, international call, data and IP-related markets, 

mobile voice and mobile data. Are these the relevant downstream markets for which 

the DTCS continues to constitute an input? 

3. Are there any additional markets in which the DTCS is an input? 

 

Geographic Markets   

The ACCC has previously established the geographic dimensions of the market by 

identifying whether there are any substitutes for the supply of transmission services in 

alternative regions. In most cases, access seekers are likely to purchase DTCS as a point to 

point route and alternative routes are unlikely to be suitable. For this reason, there is unlikely 

to be a high degree of demand substitution (that is, switching products in response to price 

increases) for DTCS. Given the monopoly nature of many DTCS routes, particularly in 

regional areas which are primarily dominated by Telstra, access seekers are constrained in 

their ability to switch to alternative sources of transmission supply.   

 

The ACCC has found that access seekers purchase DTCS based on particular routes and has 

identified geographic markets for DTCS which include inter-capital transmission, capital-

regional routes, inter-regional routes and local exchange and tail-end transmission in 

regional, metropolitan and CBD routes. These geographic markets however, were further 

considered and refined in the DTCS FAD. During the FAD inquiry, the ACCC noted that the 

existing DTCS service description was unclear in demarcating the boundaries of capital cities 

and regional centres. The ACCC considers that the current declaration review should be used 

to define geographic markets identified in the DTCS service description (see Section 3.3.1 

and 3.3.2 below).    

 

Questions on which the ACCC seeks views: 

4. Are there any substitutes for the DTCS in any of the current geographic markets that 

have developed since the 2009 Declaration Decision? 

 

3.3 Clarifying aspects of the existing DTCS service description 

The ACCC is considering whether it would be in the LTIE to review some aspects of the 

current DTCS service description (which is set out in Appendix 2) and where appropriate, to 

align it with the DTCS FAD. Changes to the DTCS FAD were necessary in order to define 

the geographic boundaries of particular routes and to more closely reflect the route categories 

commonly used by market participants. The ACCC considers that ensuring that the DTCS 

service description and DTCS FAD are aligned is likely to promote clarity and regulatory 

certainty which may assist carriers and CSPs during commercial negotiations.  
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3.3.1 Defining geographic boundaries in the DTCS service description 

 

As discussed in Section 2.4 of this paper, the ACCC has excluded routes from the DTCS 

service description which have been found to be competitive, including routes between 

transmission points located in:  

 an ‘exempt capital city’ (inter-capital routes).  An exempt capital city is defined in the 

service description as Adelaide, Brisbane, Canberra, Melbourne, Perth or Sydney, and 

 specified ‘regional centres’ to Sydney, Melbourne, Brisbane and Adelaide (Capital-

regional routes). 

 

However the current service description does not specify the geographic boundaries of the 

listed ‘exempt’ capital cities or ‘regional centres’ and this creates uncertainty as to where a 

deregulated DTCS route starts and finishes. This uncertainty was evident in preparing the 

price terms of the DTCS FAD.  

 

During the DTCS FAD inquiry, the ACCC consulted widely with industry in order to define 

the geographic boundaries of capital cities and regional centres. The ACCC considers that, as 

a result of this consultation, the geographic boundaries identified in the DTCS FAD reflect 

the way the DTCS is marketed and sold.     

 

While the DTCS FAD defines capital city boundaries and regional centre boundaries, the 

boundary definitions provided in the DTCS FAD are only intended to provide a guide for 

how a declared DTCS route should be classified so that it can be priced appropriately. The 

geographic boundary definitions provided in the DTCS FAD are not intended to identify 

whether a service is declared or excluded from the scope of regulation.  

 

Questions on which the ACCC seeks views: 

5. How should the DTCS service description define the geographic boundaries of each 

capital city and regional centre listed in the service description? What competition 

criteria should be applied to determine these boundaries? 

6. During commercial negotiations, how do parties typically interpret the geographic 

boundaries of each capital city and regional centre listed in the DTCS service 

description? 

 

3.3.2 Aligning the DTCS service description with the route categories identified in the 

DTCS FAD 

 

As discussed in Section 2.6 to this paper, the DTCS FAD identifies different geographic route 

categories to that used in the DTCS service description. That is, it adopts different 

terminology to identify particular route categories and the route categories identified in the 

FAD broadly reflect how transmission services are categorised and sold in the market. In the 

DTCS FAD, the ACCC adopted these terminologies and categorised transmission services 

into the following geographic classifications: 

 inter-capital routes - routes from an ESA within the boundary of a capital city to an 

ESA within the boundary of another capital city 
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 regional routes - routes where either or both the beginning (A-end) and end of a route 

(B-end) are outside the boundary of a capital city 

 metropolitan route - routes where both the A-end and B-end are within the boundary 

of a capital city 

 tail-end services: 

o a regional tail-end route - a route wholly within a single ESA outside the 

boundary of a capital city, and 

o a metropolitan tail-end route - a route wholly within a single ESA inside the 

boundary of a capital city.
28

 

 

Alignment of the DTCS service description with the route categories identified in the DTCS 

FAD and which are commonly used by industry is likely to promote consistency in the 

categorisation of DTCS routes and provides greater regulatory certainty, which in turn may 

assist parties during commercial negotiations for access to the DTCS. It will ensure that the 

regulated service and regulated prices are appropriately aligned. 

 

The ACCC seeks views on whether the revised geographic route categories set out above 

should also be adopted into the DTCS service description. 

 

Questions on which the ACCC seeks views: 

7. Should the revised terminology used in the DTCS FAD to identify the geographic 

route categories be adopted into the DTCS service description? That is, should 

references to capital-regional route in the service description be replaced with regional 

route and references to inter-exchange transmission be replaced with metropolitan 

route? 

 

Sydney – Campbelltown route 

The DTCS service description currently identifies the deregulated Sydney-Campbelltown 

route as a competitive ‘capital-regional’ route (see paragraph (d) of the service description). 

However, the DTCS FAD identified Campbelltown as a metropolitan area because the 

Campbelltown ESA fell within the Sydney capital city boundary. For pricing purposes, the 

ACCC determined that the characteristics of the Sydney-Campbelltown route is more akin to 

the characteristics of a metropolitan route rather than as a capital-regional route.
29

  

 

The ACCC notes that if the Sydney-Campbelltown route were to be reclassified in the DTCS 

service description as a metropolitan route, the relevant criteria for assessing competition on 

this route would be the ‘inter-exchange criteria’ (see Section 3.5.2 of this paper for further 

discussion).   

 

The ACCC seeks views on whether the DTCS service description should reclassify the 

Sydney-Campbelltown route as a deregulated ‘metropolitan route’.  

                                                      

 

28
 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 16. 

29
 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 18. 
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Questions on which the ACCC seeks views: 

8. Is it appropriate to reclassify the Sydney-Campbelltown route in the DTCS service 

description as a deregulated metropolitan route? 

 

If the Sydney-Campbelltown route is reclassified in the DTCS service description as a 

metropolitan route, does it continue to meet the relevant competition criteria? 

In the 2008 Telstra Exemption Decision, the ACCC assessed competition on capital-regional 

routes (including the Sydney-Campbelltown route) using the ‘capital-regional criteria’. If the 

Sydney-Campbelltown route were to be reclassified as a metropolitan route, the relevant 

competition criteria for assessing competition on this route would be the ‘inter-exchange’ 

criteria (the inter-exchange criteria is discussed in Section 3.5.2 of this paper). In these 

circumstances, it would remain deregulated.  

 

3.3.3 Defining ‘Protection’ in the DTCS service description 

 

Although the declared DTCS includes both protected and unprotected DTCS services, the 

DTCS service declaration does not define the features of a protected DTCS service. The 

ACCC is of the view that clarifying those services that are protected may provide more 

certainty to negotiations between access seekers and service providers and more clarity about 

the types of services that are regulated.  

 

Protection of a transmission service can be provided in a number of ways, including: 

 dual customer interfaces or equipment 

 diverse building entry points 

 diverse exchanges or facilities 

 diverse fibre strands (e.g. a ‘folded loop’ with separate fibre strands in the same 

bundle of cables in the same pits, pipes, ducts and cabinets) 

 diverse geographic fibre paths (separate routes, pits, pipes, ducts and cabinets, e.g. a 

‘ring network’ structure) 

 diverse transmission media (e.g. fixed plus wireless, fibre plus microwave), and 

 the purchase of add-on unprotected services to provide redundancy.
30

 

 

The DTCS FAD defines ‘protection’ as:  

geographic path diversity in the inter-exchange component of a 

transmissions service only; it does not extend to the tail-end component of 

transmission services.
31

  

                                                      

 

30
 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 27. 

31
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The ACCC seeks views on whether it is necessary to include a definition for protection in the 

DTCS service description and if so, whether this should align with the definition provided in 

the DTCS FAD. 

 

Questions on which the ACCC seeks views: 

9. Should the DTCS service description be updated to include a definition for protected 

DTCS services? If so, is it appropriate to adopt the definition for protection provided 

in the DTCS FAD? 

 

3.3.4 Relevance of ‘contention’ and ‘symmetry’ 

 

In September 2010, the ACCC varied the DTCS service description to insert the terms 

‘symmetry’ and ‘uncontended’. These terms clarify that declared DTCS services are provided 

on a symmetric and permanent basis to a particular access seeker and are not shared with 

other access seekers.
32

 The declared DTCS is intended to capture high capacity backhaul 

services in which the supply and quality of service is controlled by the access seeker (not the 

service provider).
33

  

 

The ACCC did not define the term ‘symmetric’ in the service description on the basis that the 

ACCC considers that it is widely understood by the telecommunications industry to mean the 

same data rate in both directions. 

 

Although high capacity transmission links can be symmetric and uncontended, the ACCC 

understands that evolving forms of transmission may be increasingly contended and 

asymmetric. Contention may be introduced in a network if a router or other electrical 

equipment is introduced between any two nodes in the network. It is also possible for 

backhaul capacity provisioned between an NBN POI and RSP POP to be asymmetric and 

contended. 

 

Questions on which the ACCC seeks views: 

10. Is it appropriate to continue to define the declared DTCS (in the DTCS service 

description) as ‘symmetric’ and ‘uncontended’?  

11. Can service availability for the DTCS be described using another measure? 

 

3.3.5 Transmission point 

 

Under the DTCS service description access providers are not required to provide transmission 

capacity between transmission points which do not connect, or intersect with, their 

networks.
34

 The DTCS service description provides the following definitions for a 

transmission point: 

                                                      

 

32
 ACCC, An ACCC Final Report on reviewing the declaration of the domestic transmission capacity service, 

September 2010 (DTCS Declaration Variation), p. 16. 
33

 ACCC, DTCS Declaration Variation, September 2010, p. 19. 
34

 ACCC, Competition in data markets, November 1998, p. xiii. 
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a transmission point is any of the following  

(a) a point of interconnection 

(b) a customer transmission point 

(c) an access seeker network location 

 

a point of interconnect is a physical point of interconnection in Australia between a 

network operated by a carrier or carriage service provider and another network 

operated by a service provider 

 

a customer transmission point is a point located at customer equipment at a service 

provider’s customer’s premises in Australia (for the avoidance of doubt, a customer in 

this context may be another service provider)
35

 

 

an access seeker network location is a point in a network operated by a service 

provider that is not a point of interconnection or a customer transmission point  

 

The ACCC seeks comments on whether the above descriptions for a ‘point of 

interconnect’, ‘an access seeker network location’ and ‘a customer transmission 

point’ in the DTCS service description are sufficiently clear and whether it may be 

appropriate to consider a revised description for these terms.  

 

Questions on which the ACCC seeks views: 

12. Should the current definitions for ‘a point of interconnect’, ‘an access seeker network 

location’ and ‘a customer transmission point’ in the DTCS service description be 

clarified or re-drafted to promote clarity? If so, how should those terms be defined? 

 

3.3.6 Outdated terminology  

 

As noted above, a number of legislative changes have occurred since the last review of the 

DTCS declaration in 2010, including: 

 the repeal of ordinary class exemptions (sections 152AS) and ordinary individual 

exemptions (section 152AT) from the CCA, and  

 the replacement of the Trade Practices Act 1974 with the CCA. 

 

The ACCC proposes to vary the service description to reflect these changes. 

 

Use of the term ‘exempted’ 

The DTCS service description has been varied in past reviews to exclude routes and ESAs 

which have been found to be competitive and identifies some of these deregulated areas as 

‘exempt’:   

                                                      

 

35
 DTCS service description.  
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Inter-capital routes 

(c) a transmission point in an exempt capital city and a transmission point in another 

exempt capital city. Exempt capital cities include: Adelaide, Brisbane, Canberra, 

Melbourne, Perth or Sydney
36

 

 

The ACCC considers that it may be appropriate to review references to the term ‘exempt’ in 

the DTCS service description given that ordinary class exemption and ordinary individual 

exemption processes have been repealed from the CCA.  

 

Questions on which the ACCC seeks views: 

13. Should references to the term ‘exempt’ in the DTCS service description be replaced? 

What other term should be used? 

 

3.4 Potential impact of the NBN on the structure of the DTCS market  

Transmission services are needed to support the delivery of NBN services from the NBN 

POIs to RSP POPs, which are usually located in capital cities. The ACCC considers that the 

rollout of the NBN could improve the feasibility of new market entry in some areas due to the 

increased volume of traffic which is expected to be generated by the NBN and corresponding 

increase in transmission services required to support the delivery of NBN traffic to RSP 

POPs.  

 

Market structure is an important determinant of a competitive market. When examining the 

DTCS market structure, the ACCC is interested in assessing whether the current number of 

participants in transmission services is likely to change via new market entry or existing 

players exiting the market. Competition is promoted when market structures are altered such 

that the exercise of market power becomes more difficult. This may be because barriers to 

entry have been lowered (permitting more efficient competitors to enter a market and thereby 

constrain the pricing behaviour of the incumbents) or because the ability of firms to raise 

rivals’ costs is restricted.
37

  

 

The ACCC considers that the NBN may impact on the structure of the geographic market for 

the DTCS by encouraging competing providers to locate at or near NBN POIs. This may 

result in increased volumes of DTCS traffic being generated on major routes to NBN POIs 

and between NBN POIs to RSP POPs. Therefore although the ACCC has previously used 

broad geographic categories to identify the geographic markets for the DTCS, the NBN may 

change how these geographic markets are identified in the future. For example, as noted 

above, the DTCS FAD identified the geographic markets for the DTCS as inter-capital, 

metropolitan, regional, metropolitan tail-end or regional tail-end. However the NBN may 

result in transmission traffic being concentrated on major transmission routes between NBN 

POIs and capital city POPs. 
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In addition, some NBN services may also be considered a substitute for existing DTCS 

services, such as the proposed NBN Business and Enterprise Fibre Access Service (NBN 

B&E Service). These services are discussed further in Section 4.2 of this paper.  

 

The NBN is in the initial stages of its rollout. As at 31 March 2013, there were approximately 

50,000 premises connected to the NBN via the fibre, satellite and wireless technology 

platforms.
38

 There were also a total of 32 active NBN POIs in May 2013.
39

 The ACCC seeks 

views on whether the market structure for the DTCS will be impacted by the NBN. 

 

Questions on which the ACCC seeks views: 

14. What will be the likely impact of the NBN on the market structure for the DTCS over 

the next few years?  

15. Will DTCS traffic be concentrated on any particular routes, such as routes between 

NBN POIs and capital cities? 

 

3.4.1 Potential substitution between NBN Access Services and DTCS services  

 

NBN Co has also reported that the take-up of the 100/40Mbps NBN Access Service has 

increased from 18 per cent (as reported in its 2012-15 Corporate Plan) to 31 per cent, based 

on information available at 31 March 2013.
40

 The ACCC notes that the NBN Access Service 

is a contended and asymmetric service. The ACCC seeks views on whether the higher data 

rate services (such as the 100/40 Mbps) available on the NBN Access Service could be 

considered a substitute for lower capacity DTCS services, such as the 2Mbps DTCS on the 

basis that a minimum of 2Mbps capacity would be available in both directions. 

 

Questions on which the ACCC seeks views: 

16. Are the current high data rate NBN Access Service services (such as the 100/40Mbps 

service) a comparable substitute for low data rate DTCS services, such as the 2Mbps 

DTCS? 

 

3.5 Assessing competition for the DTCS 

The ACCC’s overall conclusion in the 2009 Declaration Decision was that competition 

remained limited in those areas and on those routes that were covered in the DTCS 

declaration. The ACCC found that effective competition had not been established in the tail-

end market and that the relevant markets for many inter-exchange services (or metropolitan 

services) exhibited limited contestability.
41

 However, fibre infrastructure data available to the 

ACCC under the Infrastructure Record Keeping Rules shows that there has been some new 
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fibre investment in both metropolitan and regional areas. It is also likely that during the next 

declaration period the NBN will impact the level of competition in the DTCS market. 

 

3.5.1 Impact of the NBN on the state of competition for the DTCS 

 

The ACCC considers that the current rollout of the NBN has the potential to change the 

market dynamics in a way which is likely to promote further investment. Due to the upgrade 

of the access network from copper to fibre, the NBN is likely to increase the volume of traffic 

that will be carried on transmission networks. This may increase the ability for prospective 

entrants to achieve the economies of scale that would make entry into transmission markets 

more economically viable. 

 

At this point in time, the ACCC considers that the NBN Access Services may continue to 

exist alongside the market for the DTCS. Access seekers who acquire lower capacity 

transmission services with less critical timing and delivery expectations may prefer to acquire 

the NBN Access Services, as an alternative to the DTCS while corporate customers requiring 

high capacity and high quality services are likely to continue to require DTCS products 

(particularly products provided over fibre links).  

 

NBN Co has proposed to develop additional fibre products for businesses, which are capable 

of delivering traffic on a symmetric and committed basis, and is also considering whether to 

develop products suitable for use as mobile backhaul.
42

 The ACCC will monitor commercial 

developments in this area and will assess the competition implications of these products on 

the DTCS markets when they are made available.  

 

NBN Points of Interconnect 

The ACCC is of the view that NBN POIs may also form an important location from which 

DTCS investment and competition is likely to emerge. This is because the DTCS will be 

necessary to support the delivery of NBN services, particularly by providing backhaul from 

the 121 NBN POIs to RSP POPs. Where there is new market entry, the ACCC anticipates 

that this may be concentrated at or near NBN POIs, particularly along routes from NBN POIs 

to capital cities where RSP POPs are located. The ACCC is continuing to monitor these 

developments.
43

 

 

The ACCC is interested in receiving submission on whether the NBN has generated 

increased levels of demand for transmission services at or near NBN POIs and the nature of 

any DTCS investments made at NBN POIs.  The ACCC is also interested in receiving 

submissions on whether there has been a change to the state of competition in the market for 

the DTCS in the currently deregulated routes and ESA. 
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Questions on which the ACCC seeks views: 

17. What is the level of competition on transmission routes serving the 121 NBN POIs? Is 

DTCS traffic concentrated on particular routes to NBN POIs?  Are there any routes 

which are currently declared which could be deregulated? Are there any deregulated 

routes which should be re-declared? 

18. What is an appropriate competition criteria for assessing DTCS competition at, or 

near, NBN POIs? 

 

3.5.2 Competition assessment for currently declared DTCS routes 

 

As discussed earlier, the ACCC previously assessed competition on regional and 

metropolitan DTCS routes using the capital-regional criteria and the inter-exchange criteria.  

 

Capital-regional criteria 

The DTCS FAD identified capital-regional routes as regional routes. The ACCC seeks 

submissions on whether the capital-regional criteria should be used to assess current levels of 

competition on declared regional routes and if so, whether the following aspects of the 

capital-regional criteria should be maintained. 

 

Required number of fibre providers 

The capital-regional criteria requires a minimum of three fibre providers to be present for a 

particular regional route to be considered sufficiently competitive. The ACCC’s preliminary 

view is that it may be appropriate to continue to maintain this requirement. 

 

Should RPOs continue to form the reference point from which competition is assessed? 

Instead of assessing competition from an RPO, the ACCC’s preliminary view is that it may 

be more appropriate to assess competition in regional areas from a Telstra exchange site as 

this is the entry point for carriers accessing the Telstra CAN and other transmission markets.   

 

Contestable distance  

The competition criteria used by the ACCC when it last assessed capital-regional routes 

required that a competitor be located within a 1km distance of the RPO in order to contest a 

declared DTCS route. However the ACCC’s preliminary view is that the contestable distance 

could be increased to greater than 1km from the RPO or exchange if an NBN POI is located 

in that regional centre, as there is likely to be greater commercial incentives for a competitor 

to locate at an NBN POI.  

 

Questions on which the ACCC seeks views: 

19. Are there any regional DTCS routes which are competitive and could be removed 

from the scope of the DTCS declaration? 

20. Is it appropriate to continue to use the capital-regional criteria for assessing 

competition on regional DTCS routes? If so, is it appropriate for the capital-regional 

criteria to: 

a) require a minimum of three fibre providers to be present? 
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b) continue to use RPOs as the geographic location from which competitive fibre 

networks must be located in order to contest a regional DTCS route? If not, where 

should competition be assessed from? 

c) maintain the contestable distance to 1km? If not, what should be the contestable 

distance? 

21. If the capital-regional criteria should not be used to assess competition on declared 

regional routes, what should the competition criteria be? 

 

Inter-exchange criteria 

The DTCS FAD identified metropolitan inter-exchange services as metropolitan services. 

The ACCC has maintained the declaration of CBD metropolitan transmission services 

because the ACCC considered that the market for this service is not effectively competitive 

or contested.
 44

 In the 2008 Telstra Exemption Decision the ACCC determined that there are 

economics of scope between the CBD metropolitan services and the CBD tail-end services 

and that CBD tail-end transmission may be particularly affected if CBD metropolitan services 

were deregulated.
45

 

 

The ACCC seeks submission on whether the inter-exchange criteria should be used to assess 

competition on metropolitan routes and if so, whether the following aspects of the inter-

exchange criteria should be maintained. 

 

Required number of fibre providers 

As with the capital-regional criteria, the ACCC seeks views on whether it is appropriate to 

maintain the requirement of a minimum of three fibre providers when assessing the 

competitiveness of a metropolitan DTCS route.  

 

Requirement for interconnection at a Telstra exchange 

The inter-exchange criteria requires that competitors be located at a Telstra exchange before 

they can be considered to contest a metropolitan DTCS route. While the ACCC’s preliminary 

view is that this requirement remains appropriate, it seeks submissions on whether a different 

criterion would be more effective. 

 

Contiguity 

The inter-exchange criteria also requires that ESAs be connected in a contiguous cluster and 

adjoined to a CBD ESA.  

 

Questions on which the ACCC seeks views: 

22. Are there any metropolitan DTCS routes which are competitive and could be removed 

from the scope of the DTCS declaration? 
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23. Is it appropriate to continue to use the inter-exchange criteria for assessing 

competition on metropolitan DTCS routes? If so, is it appropriate for the metropolitan 

criteria to require: 

d) a minimum of three fibre providers to be present 

e) that competitors be located at a Telstra exchange and/or 

f) that ESAs be connected in a contiguous cluster and adjoin a CBD ESA? 

 

3.5.3 Regulation of tail-end services 

 

As discussed in Section 2.2 of this discussion paper, the tail-end DTCS is a type of declared 

transmission service. The ACCC has traditionally regarded the tail-end DTCS as a 

transmission service provided within an ESA between a customer location and a point of 

interconnect (POI) on the access seeker’s network. Where Telstra provides the tail-end 

service, the transmission is between the customer location or POI and the local Telstra 

exchange. In the DTCS FAD, the ACCC noted that in practice there are two types of tail-end 

services offered in the market: 

 between a wholesale customer point of presence (POP) and another wholesale 

customer POP (a POP-to-POP service), and 

 between a wholesale customer POP and an end-user location (a POP-to-end-user 

service).
46

 

 

The ACCC has maintained declaration of tail-end DTCS services on the basis that these 

services have not been found to be competitive. In the 2008 Telstra Exemption Decision, the 

ACCC concluded that transmission supplied using the ULLS is not a close substitute for the 

tail-end DTCS in some cases.
47

 Although single-pair high-speed digital subscriber line 

(SHDSL) services provided over the ULLS would allow for transmission to be provided on a 

a symmetric and uncontended basis, the ULLS is typically limited in its ability to provide a 

substitute tail-end DTCS service. This is because the strength and quality of transmission 

signals provided over the ULLS deteriorates the further the end-user’s premise is from the 

exchange.
48

 

 

The ACCC seeks industry views on whether it is appropriate to maintain declaration of tail-

end DTCS services.  

 

Questions on which the ACCC seeks views: 

24. Should the ACCC maintain regulation of tail-end services in the 17 CBD ESAs?  

25. What substitutes are available for the tail-end DTCS?  

26. What competition criteria should the ACCC use when assessing levels of competition 

in tail-end markets? 

                                                      

 

46
 ACCC, Explanatory Statement to the DTCS FAD, June 2012, p. 30. 

47
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 36.  

48
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 36.  
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Is the NBN Access Service a comparable substitute for the tail-end DTCS? 

Similar to the tail-end DTCS, the NBN Access Service is provided from the customer 

premise to the NBN POI. As noted earlier, 111 (of the 121) NBN POIs will be located inside 

Telstra exchange buildings. However, unlike the tail-end DTCS, the NBN Access Service 

may extend beyond the boundary of an ESA. The ACCC seeks views on whether the higher 

bandwidth NBN Access Service services, such as the 100/40Mbps service could be 

considered a substitute for lower capacity tail-end DTCS services, such as the 2Mbps tail-end 

DTCS.  

 

Questions on which the ACCC seeks views: 

27. Are high bandwidth NBN Access Services (such as the 100/40Mbps service) a 

comparable substitute for low bandwidth (such as 2Mbps) tail-end DTCS services? 

 

3.6 Access to facilities for the DTCS 

As discussed in Section 2.8 of this discussion paper, the ACCC seeks industry views on 

whether there are problems of access to facilities for the purpose of interconnecting with a 

network provider to acquire the declared DTCS. The ACCC notes that competition is 

promoted in markets for the DTCS where access to the relevant facilities is enabled in a 

timely and cost effective manner.  

 

The ACCC considers that access to facilities for the DTCS will be important in accessing 

NBN services. As noted above, the majority of NBN POIs will be housed inside Telstra 

exchange buildings. Access seekers may need to interconnect their existing transmission 

infrastructure from the TEBA space to the NBN Co allocated exchange space in order to 

access the NBN Access Service. Access seekers who choose to acquire the DTCS from a 

third party supplier (that is, other than Telstra), may also require access to facilities (such as 

internal interconnect cables) in order to access the NBN Access Service with the backhaul 

infrastructure of the DTCS provider. 

 

The ACCC understands that there are also a number of facilities access charges that are 

sometimes levied in respect of the declared DTCS. For instance, the ACCC is aware that a 

‘special linkage charge’ is incurred where Telstra’s network infrastructure is extended, if 

Telstra undertakes any trench, duct or cabling work between the property entry point and the 

network boundary or if Telstra is required to undertake any work beyond the network 

boundary.
49

  

 

In order to achieve the objective of any-to-any connectivity in relation to the DTCS, access 

seekers need to be able to access network facilities such as ducts and TEBA. Without access 

to facilities (which are predominately Telstra owned) carriers may be limited in their ability 

to interconnect their network and equipment with other carrier network and equipment and 

provide telecommunications services on a wide scale basis. 

 

                                                      

 

49
 Optus, Optus Submission in response to the ACCC’s discussion paper Domestic Transmission Capacity 

Service: Public Inquiry to make Final Access Determinations, Public version, June 2011, p. 9. 
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Questions on which the ACCC seeks views: 

28. Are there barriers to entry for access to facilities relating to the DTCS? If so, what are 

they? 

 

3.7 Technologies used to provide transmission services 

In the 2009 Declaration Decision, the ACCC concluded that optical fibre remained the 

dominant technology for the provision of all transmission services despite the alternate 

technologies which are sometimes utilised for a similar function. The ACCC also concluded 

that alternative tail-end transmission technologies such as the ULLS, hybrid fibre coaxial 

(HFC), Local Multipoint Distribution Service and Microwave Multipoint Distribution Service 

cannot match optic fibre in terms of capacity or customer acceptance for the full range of 

transmission equipment.  

The ACCC also understands that transmission networks are generally constructed with 

capacity to accommodate traffic requirements, as well as redundancy and future bandwidth 

needs.
50

 

 

Questions on which the ACCC seeks views: 

29. Have the alternative technologies to fibre-optic cable become more or less viable in 

the provision of DTCS since the 2009 Declaration Decision? Are they likely to 

increase or decrease in importance in the future? 

30. What are the substitutes for the DTCS?  

31. Can network capacity be viewed as a potential barrier to entry on certain DTCS 

routes? 

 

3.8 Length of the DTCS declaration 

Although the CCA specifies that a declaration should expire between a three and five year 

period, an expiry date can be either shorter or longer depending on the circumstances.
51

 This 

is intended to enable the ACCC to provide longer-term regulatory certainty, where 

appropriate, in order to promote competition and investment.
52

 

 

Although the ACCC has typically set declarations for a regulatory period of five years, the 

ACCC is mindful that the telecommunications industry is likely to undergo significant 

commercial and regulatory changes over the next few years as the NBN is rolled out. The 

ACCC is of the view that the regulatory length of the next DTCS declaration needs to be 

appropriate to respond to changes in industry structure while also providing regulatory 

certainty for industry.   

                                                      

 

50
 ACCC, Telstra DTCS Exemption Decision, November 2008, p. 98. ACCC, Review of the declaration for the 

domestic transmission capacity service, Final Report, April 2004, p. 33. 
51

 See sub-section 152ALA(2) of the CCA. 
52

 Explanatory Memorandum to the CACS Ac), p.167. 
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Questions on which the ACCC seeks views: 

32. What should be the length of the regulatory period should the DTCS be re-declared? 
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4 Future issues that are likely to impact on the DTCS  

The NBN is in the early stages of its rollout. It is currently offering residential services and as 

at March 2013, had connected approximately 50,000 premises to its fibre, wireless and 

satellite access services.
53

 The ACCC therefore considers that the impact on the demand for 

transmission services to support the delivery of NBN services is likely to be marginal at this 

stage. The ACCC considers that future regulatory arrangements for the DTCS should 

consider: 

 the new telecommunications network architecture that will introduced by the NBN  

 the availability of any new substitute fibre products that may be introduced by NBN 

Co, and  

 regulatory arrangements for NBN Co in respect of the copper tail-end DTCS service.  

 

The ACCC seeks views on whether the DTCS declaration should take account of some of 

these issues to ensure that the DTCS declaration is operable in the future NBN environment 

or, whether it is either too premature or not appropriate to consider such issues in the context 

of the current DTCS declaration review. 

 

4.1 Reference to ‘Exchange Service Areas’ in the DTCS service 

description 

The existing DTCS service description (and DTCS FAD) uses ESAs to identify the 

geographic boundaries of telecommunication services and networks. The DTCS service 

description, for example, uses ESAs to identify the boundaries of deregulated inter-exchange 

transmission services. Similarly the DTCS FAD uses ESAs to identify the boundaries of 

capital cities and deregulated regional centres. The ACCC notes however that continued 

reference to ESAs may become out-dated in areas where the NBN is rolled out. This is 

because unlike the existing copper network which identifies telecommunications regions by 

those areas served from a telephone exchange, the NBN will identify distribution areas on a 

more aggregated basis (for example, a Fibre Serving Area, which may incorporate a number 

of exchanges). 

 

Telstra’s copper network  

Telstra has used the ESA as a geographic construct to manage its copper network.
 
There are 

currently 5070 ESAs in Australia, generally served by a traditional local telephone exchange. 

The transmission limits of the copper cable from the telephone exchange determine the 

distance limits of the copper cable to end-user premises
54

 and the boundary of each ESA. The 

current DTCS service description defines an ESA as follows: 
 

exchange service area or ESA has the meaning given to that phrase by the Australian 

Communications Industry Forum Limited definition in ACIF C559:2006, Part 1. 
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Rollout Data, 19 April 2013, Exhibit 4-1, p. 15. 
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The Australian Communications Industry Forum
55

 (ACIF) Code C559:2006 Part 1 also 

provides the following definition for an ESA: 
 

Exchange service Area is the area served from a traditional local exchange building
56

 

 

Traditional telephone exchanges will however continue to form an important geographic unit 

in the NBN network. This is because an estimated 1040 fibre access nodes
57

 and 111 (of the 

121) NBN POIs will be housed inside Telstra exchange buildings.  

 

Progressive rollout of the NBN 

The NBN will be rolled out in regions called Fibre Serving Area Modules (FSAMs). There 

may be a number of FSAMs serving an ESA or suburb, as the NBN may not rollout to an 

entire ESA or suburb at the same time. Figure 1 below illustrates an example of an ESA 

(bounded by the black circle) with four FSAMs where the NBN has only rolled-out to FSAM 

1 and FSAM 3. Under this scenario, premises in regions FSAM 2 and FSAM 4 may continue 

to receive services over Telstra’s copper or HFC network until the NBN is also rolled-out to 

these FSAMs. 

 

Figure 1: Illustration of NBN rollout in an ESA 

 

 
Because of the progressive nature of the NBN rollout, it may be appropriate to continue to 

identify geographic areas and assess competition at an ESA level until the NBN has rolled 

out to all premises in an entire distribution area, such as a Fibre Serving Area. 

 

The ACCC acknowledges that aspects of the application and coverage of the DTCS 

declaration will change as the NBN is rolled out, but that it will be important to maintain the 

declaration during the transition. The ACCC seeks comments on whether the DTCS service 

description should continue to use ESAs to identify the geographic boundary of 

telecommunications networks. 
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Questions on which the ACCC seeks views: 

33. Should the DTCS service description continue to identify the geographic boundary of 

telecommunications networks using ESAs? If not, what alternative geographic unit 

should be used? 

34. Would the service description adequately capture the DTCS markets while the NBN 

is being rolled out? 

 

4.2  NBN Co’s Proposed Business and Enterprise Fibre Access Service 

NBN Co proposes to offer  Business and Enterprise (B&E) fibre access services, which 

include Medium Business Services and the Enterprise Ethernet Services.
58

 It is proposed that 

the Medium Business Services and the Enterprise Ethernet Services include committed 

information rates and symmetric bandwidths between the customer premises and the NBN 

POI. Based on the technical specifications provided by NBN Co, the ACCC considers that 

the Medium Business Services and the Enterprise Ethernet Services may have comparable 

service features to the declared DTCS. However, as NBN Co is yet to release these services, 

the ACCC is unable to assess their impact on DTCS markets.  

 

The ACCC proposes to consider the implications of services provided by NBN Co for 

competition in the relevant DTCS markets once the services are available. The ACCC will 

continue to monitor commercial developments in this area as the NBN is rolled out. 

 

4.3  Future regulatory arrangements for the copper tail-end DTCS 

services  

On 27 February 2012 the ACCC accepted Telstra’s Structural Separation Undertaking (SSU) 

and Migration Plan. The SSU and Migration Plan outline how Telstra will progressively 

migrate voice and broadband services from its copper and HFC networks to the NBN as the 

fibre network is rolled out across Australia.  

 

Under clause 14.1 of the Migration Plan, Telstra must complete a managed disconnection of 

all premises within the fibre footprint in a rollout region 10 business days after the 

disconnection date, except for the copper tail-end service (classed as a ‘Special Service’). 

 

Telstra may continue to provide a ‘Special Service,’ including copper tail-end DTCS 

services,
 
during the NBN rollout period because there will be no appropriate NBN-based 

alternative for these services during the early period of the NBN rollout.
59

 Special Services 

will be disconnected during the course of the NBN rollout on a different timetable to the 

‘region by region’ disconnection process used for standard voice and broadband services. 

This will occur either following the release by NBN Co of new NBN product functionality 

using a new ‘White Paper’ process (the White Paper Disconnection Date) or in accordance 

with Telstra’s business as usual product withdrawal process, whichever occurs earlier.
60
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60
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The ACCC considers that any assessment of competition in the tail-end DTCS market needs 

to accommodate future regulatory arrangements, including Telstra’s disconnection 

requirements under the Migration Plan. The ACCC considers it appropriate to make this 

assessment in a DTCS declaration inquiry once NBN Co releases an equivalent DTCS tail-

end service.
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Appendix 1: Consolidated list of questions 

1. Are there any issues over access to different types of DTCS services in the 

deregulated areas? If there are any issues, please identify what those issues are, 

including where possible, details of those issues.  

2. The ACCC has previously identified that the relevant downstream markets for the 

DTCS include national long distance, international call, data and IP-related markets, 

mobile voice and mobile data. Are these the relevant downstream markets for which 

the DTCS continues to constitute an input? 

3. Are there any additional markets in which the DTCS is an input? 

4. Are there any substitutes for the DTCS in any of the current geographic markets that 

have developed since the 2009 Declaration Decision? 

5. How should the DTCS service description define the geographic boundaries of each 

capital city and regional centre listed in the service description? What competition 

criteria should be applied to determine these boundaries? 

6. During commercial negotiations, how do parties typically interpret the geographic 

boundaries of each capital city and regional centre listed in the DTCS service 

description? 

7. Should the revised terminology used in the DTCS FAD to identify the geographic 

route categories be adopted into the DTCS service description? That is, should 

references to capital-regional route in the service description be replaced with 

regional route and references to inter-exchange transmission be replaced with 

metropolitan route? 

8. Is it appropriate to reclassify the Sydney-Campbelltown route in the DTCS service 

description as a deregulated metropolitan route? 

9. Should the DTCS service description be updated to include a definition for protected 

DTCS services? If so, is it appropriate to adopt the definition for protection provided 

in the DTCS FAD?  

10. Is it appropriate to continue to define the declared DTCS (in the DTCS service 

description) as ‘symmetric’ and ‘uncontended’?  

11. Can service availability for the DTCS be described using another measure? 

12. Should the current definitions for ‘a point of interconnect’, ‘an access seeker network 

location’ and ‘a customer transmission point’ in the DTCS service description be 

clarified or re-drafted to promote clarity? If so, how should those terms be defined? 

13. Should references to the term ‘exempt’ in the DTCS service description be replaced? 

What other term should be used? 

14. What will be the likely impact of the NBN on the market structure for the DTCS over 

the next few years?  

15. Will DTCS traffic be concentrated on any particular routes, such as routes between 

NBN POIs and capital cities? 

16. Are the current high data rate NBN Access Service services (such as the 100/40Mbps 

service) a comparable substitute for low data rate DTCS services, such as the 2Mbps 

DTCS? 
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17. What is the level of competition on transmission routes serving the 121 NBN POIs? Is 

DTCS traffic concentrated on particular routes to NBN POIs?  Are there any routes 

which are currently declared which could be deregulated? Are there any deregulated 

routes which should be re-declared? 

18. What is an appropriate competition criteria for assessing DTCS competition at, or 

near, NBN POIs? 

19. Are there any regional DTCS routes which are competitive and could be removed 

from the scope of the DTCS declaration? 

20. Is it appropriate to continue to use the capital-regional criteria for assessing 

competition on regional DTCS routes? If so, is it appropriate for the capital-regional 

criteria to: 

 require a minimum of three fibre providers to be present? 

 continue to use RPOs as the geographic location from which competitive fibre 

networks must be located in order to contest a regional DTCS route? If not, where 

should competition be assessed from? 

 maintain the contestable distance to 1km? If not, what should be the contestable 

distance? 

21. If the capital-regional criteria should not be used to assess competition on declared 

regional routes, what should the competition criteria be? 

22. Are there any metropolitan DTCS routes which are competitive and could be removed 

from the scope of the DTCS declaration? 

23. Is it appropriate to continue to use the inter-exchange criteria for assessing 

competition on metropolitan DTCS routes? If so, is it appropriate for the metropolitan 

criteria to require: 

 a minimum of three fibre providers to be present 

 that competitors be located at a Telstra exchange and/or 

 that ESAs be connected in a contiguous cluster and adjoin a CBD ESA? 

24. Should the ACCC maintain regulation of tail-end services in the 17 CBD ESAs?  

25. What substitutes are available for the tail-end DTCS?  

26. What competition criteria should the ACCC use when assessing levels of competition 

in tail-end markets? 

27. Are high bandwidth NBN Access Services (such as the 100/40Mbps services) a 

comparable substitute for low bandwidth (such as 2Mbps) tail-end DTCS services? 

28. Are there barriers to entry for access to facilities relating to the DTCS? If so, what are 

they? 

29. Have the alternative technologies to fibre-optic cable become more or less viable in 

the provision of DTCS since the 2009 Declaration Decision? Are they likely to 

increase or decrease in importance in the future? 

30. What are the substitutes for the DTCS?  

31. Can network capacity be viewed as a potential barrier to entry on certain DTCS 

routes? 
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32. What should be the length of the regulatory period should the DTCS be re-declared? 

33. Should the DTCS service description continue to identify the geographic boundary of 

telecommunications networks using ESAs? If not, what alternative geographic unit 

should be used? 

34. Would the service description adequately capture the DTCS markets while the NBN 

is being rolled out? 
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Appendix 2: Current DTCS Service Description 

The domestic transmission capacity service is a service for the carriage of certain 

communications from one transmission point to another transmission point via symmetric 

network interfaces on a permanent uncontended basis by means of guided and/or unguided 

electromagnetic energy, except communications between: 

 

(a) one customer transmission point directly to another customer transmission point  

 

(b) one access seeker network location directly to another access seeker network location. 

Inter-capital routes 

(c) a transmission point in an exempt capital city and a transmission point in another 

exempt capital city. Exempt capital cities include: Adelaide, Brisbane, Canberra, 

Melbourne, Perth or Sydney 

Capital-regional routes 

(d) a transmission point in Sydney and a transmission point in any of the following 

regional centres: Albury, Lismore, Newcastle, Grafton, Wollongong, Taree, Dubbo, 

Campbelltown, Gosford, Coffs Harbour and Goulburn 

 

(e) a transmission point in Melbourne and a transmission point in any of the following 

regional centres: Ballarat, Bendigo, Geelong and Shepparton 

 

(f) a transmission point in Brisbane and a transmission point in any of the following 

regional centres: Toowoomba, Gold Coast, Townsville, Rockhampton, Bundaberg 

and Maryborough 

 

(g) a transmission point in Adelaide and a transmission point in Murray Bridge and, Port 

Augusta 

Inter-exchange transmission (metropolitan areas) 

(h) inter-exchange transmission for the following metropolitan ESAs: 

 

(1) in Sydney between transmission points located at an exchange in any of the 

following ESAs: Ashfield, Balgowlah, Bankstown, Blacktown, Burwood, 

Campsie, Carramar, Castle Hill, Chatswood, Coogee, Cremorne, East, Eastwood, 

Edgecliff, Epping, Glebe, Granville, Harbord, Homebush, Hornsby, Hurstville, 

Kensington, Kingsgrove, Kogarah, Lakemba, Lane Cove, Lidcombe, Liverpool, 

Mascot, Mosman, Newtown, North Parramatta, North Ryde, North Sydney, 

Parramatta, Pendle Hill, Pennant Hills, Petersham, Randwick, Redfern, Revesby, 

Rockdale Rydalmere, Ryde, Seven Hills, Silverwater, St Leonards, Undercliffe, 

Waverley 

(2) in Brisbane between transmission points located at an Exchange in any of the 

following ESAs: Paddington, South Brisbane, Toowong, Valley, Woolloongabba 
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(3) in Melbourne between transmission points located at an Exchange in any of the 

following ESAs: Ascot, Brunswick, Caulfield, Coburg, Elsternwick, Footscray, 

Heidelberg, Malvern, Moreland, North Melbourne, Port Melbourne, Preston, 

Richmond, South Melbourne, St Kilda, Toorak 

(4) in Perth between transmission points located at an Exchange in any of the 

following ESAs: South Perth and Subiaco 

Inter-exchange transmission (CBD areas) 

(i) inter-exchange transmission for the following CBD ESAs: 

 

(1) in Sydney between transmission points located at an Exchange in any of the 

following ESAs: City South, Dalley, Haymarket, Kent, Pitt and exempted Sydney 

Metropolitan ESAs as set out in item (h)(1) of this service description 

(2) in Brisbane between transmission points located at an Exchange in any of the 

following ESAs: Charlotte, Edison, Spring Hill and exempted Brisbane 

Metropolitan ESAs as set out in item (h)(2) of this service description 

(3) in Adelaide between transmission points located at an Exchange in any of the 

following ESAs: Flinders and Waymouth. 

(4) in Melbourne between transmission points located at an Exchange in any of the 

following ESAs: Batman, Exhibition, Lonsdale and exempted Melbourne 

Metropolitan  ESAs as set out in item (h)(3) of this service description 

(5) in Perth between transmission points located at an Exchange in any of the 

following ESAs: Bulwer, Pier, Wellington and exempted Perth Metropolitan 

ESAs as set out in item (h)(4) of this service description  
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Definitions 

 

Where words or phrases used in this Annexure are defined in the Trade Practices Act 1974 or 

the Telecommunications Act 1997, they have the meaning given in that Act. 

 

an access seeker network location is a point in a network operated by a service provider that 

is not a point of interconnection or a customer transmission point 

 

a customer transmission point is a point located at customer equipment at a service 

provider’s customer’s premises in Australia (for the avoidance of doubt, a customer in this 

context may be another service provider) 

 

network interfaces include Ethernet, Plesiochronous Digital Hierarchy (PDH) and 

Synchronous Digital Hierarchy (SDH) network interfaces used to provide a transmission rate 

of 2.048 Megabits per second or above which an access provider provides to itself or others 

 

exchange means a telecommunications exchange and includes the land, buildings and 

facilities (within the meaning of section 7 of the Telecommunications Act 1997 (Cth)) that 

comprise or form part of the exchange 

 

exchange service area or ESA has the meaning given to that phrase by the Australian 

Communications Industry Forum Limited definition in ACIF C559:2006, Part 1  

 

a point of interconnection is a physical point of interconnection in Australia between a 

network operated by a carrier or a carriage service provider and another network operated by 

a service provider 

 

a transmission point is any of the following: 

 

a) a point of interconnection 

 

b) a customer transmission point 

 

c) an access seeker network location 

 

uncontended means dedicated and not shared 
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Appendix 3: Long-term interests of end-users 

In determining whether a particular thing promotes the long-term interests of end-users, 

subsection 152AB(2) of the CCA requires the ACCC to only have regard to the extent to 

which the thing is likely to achieve the following objectives: 

 promoting competition in markets for listed services;
61

 

 achieving any-to-any connectivity in relation to carriage services that involve 

communication between end-users;
62

 and 

 encouraging the economically efficient use of and investment in infrastructure by 

which services are supplied, and any other infrastructure by which listed services are, 

or are likely to become capable of being supplied.
63

 

 

These objectives are interrelated — in many cases, the long-term interests of end-users may 

be promoted through the achievement of two or all three of these matters simultaneously. In 

other cases, there may be some trade-off between the different aspects and the ACCC will 

need to weigh up the different effects. The ACCC interprets ‘long-term’ to mean a balancing 

of the flow of costs and benefits to end-users over time in relation to the objectives. Thus, it 

may be in the long-term interests of end-users to receive a benefit for even a short period of 

time if its effect is not outweighed by any longer term cost.  

 

Promoting competition in markets for listed services 

‘Competition’ is the process of rivalry between firms, where each market participant is 

constrained in its price and output decisions by the activity of other market participants. 

Competition is likely to be in the long-term interests of end-users as it usually brings lower 

prices for end-users than would otherwise be the case, increased quality of service, increased 

diversity and scope of product offerings and quicker access to innovations. 

To determine the extent to which this objective is likely to be achieved, the ACCC would 

generally consider firstly its approach to defining the boundaries of the markets for listed 

services. The ACCC’s general approach to defining markets is outlined in its Merger 

Guidelines.
64

  

In determining the extent to which competition is promoted in markets for listed services, the 

ACCC must have regard to the extent to which obstacles to end-users gaining access to these 

services are removed.
65

 The ACCC would typically also consider: 

 whether conditions leading to an improvement in competition would be likely to be 

established; and 

 the extent of the competitive impact and the likelihood of that extent. 
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Importantly, the promotion of competition will not necessarily always be achieved merely by 

an increase in (or prevention of a decrease in) the number of participants in a market. That is, 

the ‘level’ of competition in a particular market is not assessed as a numerical exercise by 

tallying the number of firms in the market. Rather, the level of competition is assessed by 

reference to the vigour of competition between firms, regardless of their number.  

 

Ensuring any-to-any connectivity 

Any-to-any connectivity is achieved if and only if each end-user of a carriage service that 

involves communication between end-users is able to communicate with each other end-user 

who is supplied with the same or similar service, whether or not the end-users are connected 

to the same telecommunications network.
66

  

The any-to-any connectivity requirement is particularly relevant when considering services 

that involve communications between end-users.
67 

When considering services which do not 

require user-to-user connections (such as carriage services that are inputs to an end-to-end 

service or distribution services, such as the carriage of pay television), the ACCC generally 

gives less weight to this criterion. 

 

Encouraging efficient investment in and use of infrastructure  

In determining the extent of the achievement of the objective of encouraging the efficient use 

of and investment in infrastructure, the ACCC must have regard to the following matters: 

 whether it is, or is likely to become, technically feasible for the services to be supplied 

and charged for (having regard to the technology that is in use, available or likely to 

become available; whether the costs that would be involved in supplying, and 

charging for, the services are reasonable or likely to become reasonable; and the 

effects, or likely effects, that supplying, and charging for, the services would have on 

the operation or performance of telecommunications networks);
68

 

 the legitimate commercial interests of the supplier or suppliers of the services, 

including the ability of the supplier or suppliers to exploit economies of scale and 

scope;
69

 and 

 the incentives for investment in the infrastructure by which the services are or will 

become capable of being supplied.
70

 

 

The ACCC is not restricted to considering these matters when determining whether the 

objective of encouraging efficient use of and investment in infrastructure is achieved.
71

 

 

The ACCC considers that a legitimate commercial interest of a supplier of services is the 

ability of the supplier to recover the efficient or ‘prudent’ costs of providing the services and 

to earn a normal commercial return on their investment in the infrastructure used to supply 

those services.  

                                                      

 

66
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 See sub-section 152AB (6)(b) of the CCA. 

70 
See sub-section 152AB (6)(c) of the CCA. 

71 
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In considering the ability for the supplier to exploit economies of scale and scope, the ACCC 

will typically consider whether the supplier is precluded from exploiting the benefits of 

production processes in which the average (or per unit) cost of production decreases as the 

firm’s output increases; and the benefits of production processes in which it is less costly in 

total for one firm to produce two (or more) products than it is for separate firms to produce 

each of these products.
72 

 

 

In considering the incentives for investment in the infrastructure by which the listed services 

are supplied; and any other infrastructure by which the listed services are, or are likely to 

become capable of being supplied, the ACCC must have regard to the risks involved in 

making the investment.
73

 The ACCC would also typically consider matters such as: 

 whether the supplier has the opportunity to recover the prudent costs of building, 

operating and maintaining the infrastructure used to supply the declared service under 

consideration; and 

 whether the supplier faces an incentive to invest efficiently in delivering a particular 

service quality. 

 

In considering whether the economically efficient use of infrastructure is encouraged, the 

ACCC would typically consider: 

 whether access prices allow the access provider to recover its prudently incurred 

costs, but no more; and 

 whether the suppliers of services will make timely changes to technology, products, 

price structures and price relativities in response to changes in consumer tastes. 

 

Finally, the ACCC considers that the phrase ‘economically efficient’ consists of three 

components: 

 productive efficiency — this is achieved where individual firms produce the goods 

and services that they offer at least cost; 

 allocative efficiency — this is achieved where resources are allocated to their highest 

valued uses, that is, resources are allocated to those uses that provide the greatest 

benefit relative to costs; and 

 dynamic efficiency — this is achieved when industries make timely changes to and 

investments in technology and products in response to changes in consumer tastes and 

productive opportunities.  
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 ACCC, Final decision: Declaration of the wholesale ADSL service under Part XIC of the Competition and 

Consumer Act 2010, February 2012, p. 67. 
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ACCC, Draft decision: Assessment of FANOC’s Special Access Undertaking in relation to the Broadband 

Access Service, December 2007, p. 37. (FANOC Draft Decision) 
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 See sub-section 152AB (7A) of the CCA. 
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