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OFFICIAL 

Victoria’s rural water customers will benefit from the ESC undertaking price determinations for Basin 
charges in its own right under a single Victorian framework. The ESC’s experience of setting prices, 
including for services in the Basin, will ensure continuity. It will also use the experience gained through 
the application of its PREMO framework to deliver value and meaningful engagement with customers. 
 
It will also provide regulatory certainty for the ACCC, the ESC, Victoria’s on-river infrastructure 
operators in the Basin and their customers before the next price submission process for both 
corporations. 
 
If you require any further information in relation to this submission or any aspect of Victoria’s 
regulatory framework, please contact , 
DELWP on  or via email at  
 
Thank you for your support through this process. 
 
Yours sincerely 
 
 

 
24/01/2022 
 
Encl.  
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Overview – Commonwealth Water Charge Rules and Victoria’s Part 6 Operators 

The Water Act 2007 (Cth) provides for the management of the water resources of the Murray Darling Basin 

(Basin) and other matters of national interest. It establishes institutional and governance arrangements to 

address the sustainability and management of the Basin’s shared water resources.  

Under section 92 of the Water Act, the Commonwealth can issue Water Charge Rules in relation to fees and 

charges for rural water in the Basin. Until recently, the pricing framework for setting fees and charges were 

contained across three sets of Water Charge Rules being the: 

 Water Charge (Infrastructure) Rules 2010 (Cth) (Old Rules); 

 Water Charge (Termination Fees) Rules 2009 (Cth); and 

 Water Charge (Planning and Management Information) Rules 2010 (Cth). 

Under the Water Charge (Infrastructure) Rules 2010 (Cth), an infrastructure operator was deemed a Part 6 

operator if it was (i) not member owned; and (ii) provided infrastructure services in relation to more than 250 

GL of water access entitlements. Application of Part 6 of the rules relates to the approval of Basin charges 

for irrigation delivery and drainage services, disconnection from such services and bulk water services (Basin 

charges) levied to Basin irrigation customers.  

In Victoria, the Part 6 operators defined under the Commonwealth Rules were Goulburn-Murray Water 

(GMW) and Lower Murray Water (LMW).  

In accordance with the Water Charge (Infrastructure) Rules 2010 (Cth), regulation of the infrastructure 

charges of these operators was to be either by the Australian Competition and Consumer Commission 

(ACCC) or by an ‘accredited’ State Agency under Part 9 of the Rules. In 2012, the ACCC accredited Victoria’s 

independent state regulator; the Essential Services Commission (ESC) as the State Agency in Victoria. Prior 

to 2012, the Basin charges of each operator was regulated under Victorian legislation by the ESC. 

In 2014, in response to a recommendation from the Independent Review of the Water Act 2007 (Cth), the 

Parliamentary Secretary to the Minister for the Environment wrote to the ACCC requesting advice on possible 

amendments to these rules. 

The ACCC subsequently released an issues paper, Draft Advice and provided its Final Advice to the Minister 

for Agriculture and Water Resources in September 2016. The majority of the ACCC’s recommendations in 

the Final Advice was adopted including recommended changes relating to the setting of the infrastructure 

charges of on-river (bulk water) infrastructure operators. These new rules, the Water Charge Rules 2010 

(Cth) commenced on 1 July 2020.  

A primary element of the Final Advice on the Water Charge Rules was that State Agencies would regulate 

the infrastructure charges of on-river infrastructure operators in the Basin in their State provided that minimum 

requirements relating to the setting of these charges were met. In essence, Basin State regulatory 

approaches must ensure that relevant infrastructure operators’ costs are prudent and efficient and 

infrastructure charges are set at levels that would not allow the operator to earn monopoly returns. 

The Victorian government supports regulatory oversight of Victoria’s infrastructure operators in the Basin 

returning to the ESC under Victoria’s price regulation framework.  



 

2 
 

SUBMISSION TO AUSTRALIAN COMPETITION AND CONSUMER COMMISSION ON VICTORIA'S PART 6 OPERATORS  

Victoria’s state laws provide for economic regulation of prices charged by its state-owned water corporations; 

and the manner in which rural prices are determined for the regulated water industry in Victoria is consistent 

with current arrangements under the Commonwealth Water Charge Rules 2010. Furthermore, the ESC’s 

experience of setting prices and customer engagement, including for services in the Basin, will ensure 

continuity and will streamline price regulation of Victoria’s Basin water and infrastructure services. 

The following submission will establish that Victoria’s on-river infrastructure operators no longer meet the 

thresholds to be a Part 6 operator under the new Water Charge Rules. 

This paper is to assist the ACCC with its own assessment should GMW and LMW submit its notice to the 

ACCC under sub rule 81(11) of the Water Charge Rules 2010 (Cth). Specifically, it is intended to demonstrate 

that the current Victorian regulatory pricing framework is structured to regulate infrastructure operators in the 

Basin in a manner consistent with the thresholds of the Water Charge Rules 2010 (notably Rule 23) and in 

doing so aligns with the water charging objectives and principles in the Water Act 2007 (Cth).  
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1. Introduction to Victoria’s regulatory framework  

The Victorian water regulatory framework comprises the Essential Services Commission Act 2001 (Vic), the 

Water Industry Act 1994 (Vic) (with particular emphasis on Part 1A of the Act) and the Water Industry 

Regulatory Order 2014 (Vic) (WIRO). The framework provides for the ESC to be the sole independent state 

regulator of Victoria’s regulated water industry and each of the state-owned water corporations. 

The Essential Services Commission Act 2001 (Vic) (ESC Act 2001) 

The ESC Act 2001 establishes the ESC as Victoria’s independent economic regulator. The primary objectives 

of this Act and its subordinate regulations is to have the effect of promoting the long-term interests of 

consumers and the provision of incentive for dynamic productive and allocative efficiency achieved through 

the promotion of competitive market conduct. 

An industry can be declared a regulated industry by Order by the Governor in Council in accordance with 

Section 4 of the ESC Act 2001. The ESC has powers to regulate Victoria’s water industry under the Water 

Industry Act 1994 (Vic).  

Provided in figures 1 and 2 are the objectives of the ESC from section 8 of the ESC Act 2001 and the matters 

the ESC must have regard to from Section 8A of the Act. 

Water Industry Act 1994 (Vic) 

The Water Industry Act 1994 provides the framework for the economic regulation of the water industry. 

Regulation of Victoria’s water industry occurs by the ESC under state law through Part 1A of the Water 

Industry Act 1994. Part 1A is also the relevant legislation for the application of the ESC Act 2001 and the 

Objectives of the ESC when it exercises its functions and powers to regulate the water industry.  

Importantly, under section 4D of the Water Industry Act 1994, the Governor in Council may by Order make 

a Water Industry Regulatory Order (WIRO) which determines the approach of the ESC in regulating the 

regulated water industry. 

Water Industry Regulatory Order 2014 (Vic) (WIRO) 

The WIRO (Attachment 1) is essentially the Victorian government’s statutory instructions to the ESC as to 

how it expects the ESC to regulate Victoria’s water corporations. Matters specified in a WIRO include:  

 the services for which ESC has power to regulate prices and standards and conditions of service 

and supply; 

 the approach, methodology and pricing principles that the ESC must take into account when making 

price determinations for regulated water businesses; 

 specify which goods and services supplied by the regulated water industry are to be declared goods 

and services and thus, provide the ESC the legislated power to regulate standards and conditions of 

service and supply as well as to regulate market conduct; and 

 additional functions conferred on the ESC (e.g. to regulate service quality, performance monitoring 

and reporting; compliance auditing; resolving disputes between water businesses). 

The latest WIRO 2014 was made by Order by the Governor in Council in October 2014 and came into effect 

when it was published in the Government Gazette on 23 October 2014. The 2014 WIRO was adopted to 

provide clearer objectives for the ESC in regulating the water industry and a stronger focus on economic 

efficiency.  
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2. The ESC’s approach and methodology to price regulation of the regulated 

water industry 

In 2012, the ESC was accredited by the ACCC to regulate the Basin services levied by Victoria’s 

infrastructure operators operating in the Basin.  

The approach and methodology adopted by the ESC to regulate the regulated water industry in Victoria 

promotes efficient resource allocation and efficient pricing based on efficient costs; thereby being consistent 

with the Commonwealth regulatory framework. Similar to the framework adopted under accreditation within 

the Commonwealth Water Charge Rules 2010, the ESC adopts a Building Block methodology to regulate 

the regulated water industry. 

Clause 12(b) of the WIRO 2014 provides that a price determination may specify maximum prices, or the 

manner in which prices are to be calculated, determined or otherwise regulated, for regulated services in a 

manner consistent with section 33(5) of the ESC Act 2001 and the WIRO 2014.  

ESC’s stated aim is to assess both capital and operating expenditure to establish that costs are prudent and 

efficient. This enables the ESC to determine the revenues which provide a water corporation with a 

reasonable opportunity to: 

(i) recover a rate of return on prudent and efficient capital expenditure on assets; 

(ii) a return of the cost of investing in those assets (through depreciation); 

(iii) prudent and efficient operating costs; 

(iv) a benchmark tax allowance; and  

(v) recovery of costs required to comply with relevant health, safety, environmental, social and other 

regulatory obligations over the specified regulatory period. 

The ESC also requires the board of directors of each water corporation to attest that price submissions meet 

the requirements of the ESC’s price review guidance in all material respects. 

The ESC’s price review guidance comprises tariff assessment principles, which includes a focus on the cost 

reflectivity of tariffs. New expenditure proposals are assessed by the ESC to check that changes in costs are 

reflected in the prices paid by beneficiaries of the related service.  

Forecasts of each water corporation’s expenditure over the regulatory pricing period are a key input into the 

forward-looking revenue requirements that form the basis of proposed prices. As demonstrated above, the 

ESC Act 2001 and the WIRO 2014 place a particular emphasis on matters of efficiency. The ESC will approve 

prices that reflect only prudent and efficient expenditure forecasts, including reasonable efficiency 

improvements. The ESC’s price review guidance specifies the criteria for assessment of operating and capital 

expenditure as follows: 

“The forecast (operating and capital) expenditure to be included for the purposes of calculating 

the revenue requirement is (operating and capital) expenditure which would be incurred by a 

prudent service provider acting efficiently to achieve the lowest cost of delivering on service 

outcomes over the regulatory period, taking into account a long-term planning horizon (prudent 

and efficient forecast operating expenditure).”1 

 
1 Pages 28 and 33, 2023 Water Price Review Guidance Paper, Essential Services Commission, 26 October 2021 
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Net capital expenditure (that is, gross capital expenditure less any capital contributions from government and 

customers) will continue to be recovered by being added to the water corporation’s regulatory asset base 

(RAB).  

Each water corporation’s RAB represents the value, as assessed by the ESC, of past capital investments. 

This is the value on which a corporation can expect to earn a return (return on capital), and the value that is 

returned to the business over the economic life of the assets (as regulatory depreciation). The starting RABs 

were established by the Minister for Water in 2004. These have been updated annually to allow for actual 

prudent and efficient capital expenditure, less regulatory depreciation, capital contributions and asset 

disposals, and adjusted for inflation to retain the time value of money. 

Water corporations must set out prudent and efficient capital expenditure forecasts for each year of the 

pricing period and beyond. Pricing for the period will then be determined using the forecast expenditure, but 

the RAB will be updated at the end of the period to reflect the actual prudent and efficient net capital 

expenditure incurred during the period. 

A water corporation’s price submission must also provide or reference information that demonstrates that the 

costs of non-regulated services have been excluded from its expenditure and price calculations. 

In performing its functions, Section 8A(1)(f) of the ESC Act 2001 requires the ESC to have regard to 

consistency in regulation between states and on a national basis.  

Victoria’s regulatory pricing framework maintains the national principle of cost-reflective pricing and is 

consistent with National Water Initiative (NWI) pricing principles including for best practice economic 

regulation (see attached link - www.awe.gov.au/water/policy/policy/nwi/pricing-principles). The pricing 

principles concern themselves with prudent and efficient expenditure for rural and urban services across 

Victoria, in common with other states that signed up to them.  

In May 2021, the Australian Productivity Commission released its Inquiry Report on National Water Reform 

2020. This report is an assessment of jurisdictions’ implementation of commitments in the NWI and continued 

alignment of policy and practice with NWI objectives and outcomes. The Productivity Commission’s 

assessment of Victoria’s implementation of commitments in the NWI is positive with no substantial findings 

against Victoria. 

PREMO 

The Commonwealth regulatory framework under the Water Charge Rules 2010 is similar to the Victorian 

regulatory framework administered by the ESC; particularly in regard to its emphasis on prudent and efficient 

expenditure and pursuing transparency around publication of tariffs. However, the Victorian framework also 

incorporates PREMO (Performance, Risk, Engagement, Management, Outcomes) which lays greater 

emphasis on customer engagement to inform the outcomes to be delivered (supporting allocative efficiency 

and prudency assessments). It also includes stronger accountability mechanisms for water corporations to 

deliver and report on their service commitments. 

The ESC’s assessment of a water corporation’s expenditure takes into account proposed customer outcomes 

(as well as policy and regulatory obligations such as environmental and health standards), providing a link 

between customer preferences revealed through engagement, the outcomes to be delivered by the 

corporation and the expenditure that is ultimately reflected in the revenue requirement and prices.  
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The WIRO 2014 also provides an explicit function for the ESC to monitor, audit and report publicly on the 

performance of the regulated water industry2. Therefore, water corporations are held accountable for delivery 

of their outcome commitments through annual public reporting processes and the Performance element of 

PREMO. The ESC will continue to monitor and report publicly on the performance of the Victorian water 

industry through its annual regulatory audits and comparative performance reports. 

Furthermore, PREMO provides the regulated water industry with greater incentives for pursuing ambition in 

its pricing proposals. This refers to the extent that a water corporation has challenged itself to meet all of its 

statutory and regulatory objectives with a strong focus on efficient delivery (against benchmarks), appropriate 

management and allocation of risks, effective customer engagement, while delivering the outcomes and 

prices customers value.  

This added focus on ambition, customer engagement and the accountability mechanisms in the Victorian 

framework sets a comparative or higher bar against the requirements of the Commonwealth rules under 

accreditation.  

  

 
2. WIRO 2014 – Clauses 18,19,20,21 
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Prior to this, GMW’s and LMW’s rural water and infrastructure charges were approved by the ESC under 

Victorian legislation. 

Due to the Commonwealth undertaking significant reform to its framework resulting in the termination of its 

accreditation provisions, the ESC’s accreditation under Commonwealth legislation will no longer apply to 

LMW from 1 July 2023 and will not apply to GMW from 1 July 2024. Therefore, Victoria has ‘undone’ those 

changes made to state legislation in 2011 that supported Commonwealth accreditation of the ESC. This will 

enable the regulation of Victoria’s Basin charges to shift back into the Victorian framework under Part 1A of 

the Water Industry Act 1994. 

Provided that all Basin infrastructure charges are regulated by the ESC under Part 1A of the Water Industry 

Act 1994, this will make way for regulation of Basin infrastructure charges at the state level. To achieve this 

outcome, legislative amendments to the Victorian framework passed through parliament in December 2021. 

It must be noted that saving and transitional provisions in those recent amendments will continue the legal 

basis for the ESC’s existing approvals determined (under ACCC accreditation) for the current regulatory/ 

transitional periods of GMW and LMW. 

In light of these changes, Victoria’s on-river infrastructure operators no longer meet the requirements of a 

Part 6 operator under the new Water Charge Rules 2010 (Cth).  

The following assessment of the key elements of Rule 23 will assist with demonstrating that Victoria’s Basin 

infrastructure operators no longer meet the definition of a Part 6 operator or the Part 6 approvals framework. 

An illustrative assessment is provided in Appendix A. 

 Assessment 1 of 3 - Are Victoria’s rural water entities in the Basin infrastructure operators 

under the Water Act 2007 (Cth)? 

Yes - Victoria’s infrastructure operators in the Basin (GMW and LMW) levy infrastructure charges in relation 

to bulk water services in respect of water access rights. Appendix B provides a definition of an infrastructure 

operator under the Water Act 2007 (Cth).   

 Assessment 2 of 3 - Are infrastructure operators in Victoria, as defined under the Water Act 

2007 (Cth) required to have all their rural infrastructure charges determined or approved under 

a law of the state by a single state agency? 

(i) Yes – All infrastructure operators in Victoria, including those in the Basin are required to have all 

their rural infrastructure charges (as defined by sub rule 23 (b)(i) in figure 5) approved.   

As noted above, the Victorian water regulatory framework provides for the ESC to be the sole 

independent state regulator of Victoria’s regulated water industry and each of the state-owned 

water corporations, including GMW and LMW who levy these specific rural infrastructure charges. 

Appendix B provides a definition of infrastructure charges under the Water Act 2007 (Cth). 

Also, the WIRO 2014 is made under section 4D of the Water Industry Act 1994. It specifies (or 

determines), which services provided by the regulated water industry are to be regulated under 

Part 1A of the Water Industry Act 1994 and the ESC Act 2001.   
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The rural infrastructure services subject to these levies are specified in Victorian law as declared 

services and prescribed services in Victoria’s WIRO3. Definitions of prescribed services and 

declared services in the WIRO 2014 are provided in Appendix C. 

Basin infrastructure charges meet these definitions and must be approved or determined by the 

ESC (under state law), thus satisfying this aspect of the definition. 

It should also be noted that the same services were regulated by the ESC prior to regulation of 

Basin services transferring to the Commonwealth after 2012. Victoria has not shifted in its position 

that all these declared and prescribed services must be regulated in accordance with the statutory 

provisions of the WIRO 2014. 

(ii) All infrastructure operators in Victoria, including those in the Basin are required to have all their 

rural infrastructure charges approved under a law of the state. Victoria’s water industry is a 

regulated industry, noting that it is an industry providing an essential service to Victorians.  

This necessitates regulation of Victoria’s water industry by the ESC through state law in 

accordance with the ESC Act 2001. Part 1A of the Water Industry Act 1994 is also the relevant 

legislation for the application of the ESC Act 2001 for the regulated water industry in Victoria. The 

WIRO is made by Order by Governor in Council with authority under state law by way of section 

4D of the Water Industry Act 1994. It is under clause 13 of the WIRO 2014 that the ESC provides 

its Price Review Guidance to the water industry. 

(iii) ‘State Agency’ is defined in Rule 3 of the Water Charge Rules 2010 (Cth) to mean ‘an agency of 

a State within the meaning of paragraph (c) of the definition of an ‘agency of a State’ in the Water 

Act 2007 (Cth). This goes on to provide at section 4(c) that an ‘agency of a State’ is a body 

(whether incorporated or not) established or appointed for a public purpose by or under a law of 

the State (including a local government body). 

For the purposes of Victoria, the ESC is the single state agency with powers conferred to it by the 

ESC Act 2001, the Water Industry Act 1994 and the WIRO 2014 to regulate Victoria’s regulated 

water industry. 

  

 
3 Clause 7 – Prescribed services and declared service 
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Clause 13 of the WIRO 2014 formalises the requirement for the ESC to provide its Price Review Guidance 

Paper and specifies the matters the guidance must set out. This includes the following matters: 

a. The manner in which the ESC proposes to regulate prices which the regulated entity may 

charge for prescribed services; and 

b. The approach and methodology which the ESC proposes to adopt to assess a price 

submission and to make a price determination. 

To comply with clause 13 of the WIRO 2014, the ESC’s guidance paper must set out the ESC’s approach to 

regulating prices and the information requirements for price submissions. 

In accordance with Victoria’s legal framework, having regard to the efficiency and prudency of costs is a 

requirement throughout the guidance paper and its appendices. For example, under section 2.2 of the ESC’s 

2023 Water Price Review Guidance Paper (Attachment 2), the ESC’s approach and methodology for 

assessing the price submissions requires water corporations to place particular emphasis on the matters in 

clause 8(b) of the WIRO 201412 which primarily relates to the promotion of various types of efficiency.  

Furthermore, the guidance paper ensures that the ESC’s assessment of a water corporation’s revenue 

requirement must meet the WIRO 2014 objectives of promoting and providing incentives for efficiency; 

including that water corporations demonstrate the prudency and efficiency of their expenditure proposals 

(including capital expenditure)13. 

With regard to rural prices in the guidance paper14, it states that the ESC will assess price proposals against 

the principles of clause 11 of the WIRO 201415. The business’s justification for the proposed prices must 

include how proposed prices are consistent with providing signals about the efficient cost of delivering 

services and providing incentives for the business to pursue efficiency improvements. 

  

 
12 WIRO clause 8(b) – Objectives for regulation 
13 Chapters 3.7 and 3.8, 2023 Water Price Review Guidance Paper, Essential Services Commission, 26 October 2021 
14 Chapter 3.19.1, 2023 Water Price Review Guidance Paper, Essential Services Commission, 26 October 2021 
15 WIRO clause 11 – Matters to have regard to when making a price determination 
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4. Conclusion 

Based on the analysis provided in this paper, DELWP considers that GMW and LMW no longer meet the 

definition of a Part 6 operator under the Water Charge Rules 2010 (Cth). Consequently, it supports the 

regulation of both infrastructure operators’ Basin services returning to the ESC under the Victorian regulatory 

framework.  

The current Victorian regulatory pricing framework is structured to regulate infrastructure operators in the 

Basin in a manner consistent with the regulatory thresholds of the Water Charge Rules 2010 (Cth) and in 

doing so aligns with the water charging objectives and principles in the Water Act 2007 (Cth).   

The Victorian government supports regulatory oversight of Victoria’s infrastructure operators in the Basin 

returning to the ESC under Victoria’s price regulation framework. Accordingly, DELWP supports GMW and 

LMW notifying the ACCC, in accordance with sub rule 81(11), that each is no longer defined as a Part 6 

operator under Rule 23 as amended by new Water Charge Rules 2010 (Cth) 
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Appendix A - Pathway to determine if Victoria’s Infrastructure Operators are Part 6 under Rule 23 
of Water Charge Rules (2010)  
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WATER INDUSTRY ACT 1994 
 

WATER INDUSTRY REGULATORY ORDER 2014 
 

ORDER IN COUNCIL 

The Lieutenant-Governor, as the Governor's Deputy, with advice of the Executive Council, under section 

4D(1) of the Water Industry Act 1994 makes the following Order: 

GENERAL 

1. Title 

This Order is called the Water Industry Regulatory Order 2014.  

2. Commencement 

(a) This Order comes into operation on the date on which it is published in the Government 

Gazette and remains in force until it is revoked. 

(b) The Water Industry Regulatory Order 2012 is revoked.  

3. Transitional 

Notwithstanding clause 2(b), the provisions of the Water Industry Regulatory Order 2012 

continue in effect in respect of any determination made by the Commission under clause 8 of that 

Order prior to the commencement date of this Order, until the expiry of the period to which that 

determination applies. 

4. Authorising provision 

This Order is made under section 4D(1) of the Act. 

5. Purpose of Order 

The purpose of this Order is to provide a framework for economic regulation by the 

Commission for services provided by the regulated water industry by: 

(a) specifying which goods and services are to be prescribed goods and services in respect of 

which the Commission has the power to regulate prices; 

(b) declaring which goods and services are to be declared goods and services in respect of 

which the Commission has the power to regulate standards and conditions of service and 

supply; 

(c) specifying the approach to be adopted by the Commission in regulating the price of 

prescribed goods and services; 

(d) specifying particular matters to which the Commission must have regard in exercising its 

powers and functions under this Order; 

(e) conferring on the Commission certain functions in relation to monitoring, performance 

reporting and auditing; and 

(f) conferring on the Commission certain functions in relation to dispute resolution. 
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6. Definitions 

In this Order, unless the contrary intention appears, the words and phrases appearing in bold type 

have the following meanings: 

Act means the Water Industry Act 1994; 

bulk recycled water service means a service provided by Melbourne Water in connection with 

the provision of a supply of recycled water; 

bulk sewerage service means a service provided by Melbourne Water in connection with the 

conveyance, treatment and disposal of wastewater for a regulated entity; 

Charter of Consultation and Regulatory Practice means the Charter of Consultation and 

Regulatory Practice developed and published by the Commission under section 14 of the ESC 
Act; 

Code means a code under section 4F of the Act; 

Commission means the Essential Services Commission established under the ESC Act; 

connection service means the connection of a serviced property to a water supply system or 

sewerage system; 

declared services means services described in clause 7 of this Order; 

developer charges means: 

(a) contributions to the costs of works imposed under Division 6 of Part 13 of the Water Act 
1989; 

(b) contributions to the cost of works imposed under section 196 and 197 of the Water Act 
1989;  

diversion service means a service provided by a regulated entity in connection with the 

management, extraction or use of groundwater or surface water; 

ESC Act means the Essential Services Commission Act 2001; 

financial year means a year ending 30 June; 

irrigation drainage services means a service provided by a Rural Water Authority in 

connection with the removal and disposal of run-off from irrigation; 

Melbourne Water means Melbourne Water Corporation within the meaning of the Water Act 
1989; 

metropolitan waterways and drainage service means a service provided by Melbourne Water in 

connection with the performance of its functions under Part 10 of the Water Act 1989;  

metropolitan water corporation means: 

(a) City West Water Corporation; 

(b) South East Water Corporation; or 

(c) Yarra Valley Water Corporation; 
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Minister means the Minister administering the Act; 

Order means this Water Industry Regulatory Order 2014; 

prescribed services means the services described in clause 7 of this Order;  

price determination means a determination made by the Commission in respect of a regulated 
entity under clause 10 of this Order; 

price submission means a proposal that is delivered to the Commission by a regulated entity in 

accordance with guidance provided by the Commission to the regulated entity under clause 13 

of this Order;  

Regional Urban Water Authority has the meaning given in section 4A of the Act; 

regulated entity has the meaning given in section 4A of the Act; 

regulatory period means a period over which a price determination made by the Commission 

under clause 10 of this Order is to apply; 

regulated water industry has the meaning given in section 4A of the Act; 

retail recycled water service means a service provided by a regulated entity in connection with 

the provision of a supply of recycled water; 

retail sewerage service means a service provided by a metropolitan water corporation or by a 

Regional Urban Water Authority in connection with the removal, treatment and disposal of 

sewage and trade waste;  

retail water service means a service provided by a regulated entity in connection with the 

provision of a supply of water to a person other than a regulated entity; 

Rural Water Authority has the meaning given in section 4A of the Act; 

Statement of Obligations means a Statement of Obligations issued by the Minister under section 

4I(2) of the Act; 

storage operator and bulk water service means a service provided by a regulated entity in 

connection with the provision of a supply of water to a regulated entity; 

trade waste means any waterborne waste (other than sewage) which is suitable, according to the 

criteria of a regulated entity, for discharge into the regulated entity’s sewerage system. 

COVERAGE 

7. Prescribed services and declared services 

(a) The following services supplied by or within the regulated water industry are specified 

as declared services in respect of which the Commission has the power to regulate 

standards and conditions of service and supply: 

(i) retail water services;  

(ii) retail recycled water services; 

(iii) retail sewerage services; 

(iv) storage operator and bulk water services; 
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(v) bulk sewerage services; 

(vi) bulk recycled water services; 

(vii) metropolitan waterways and drainage services; 

(viii) irrigation drainage services; 

(ix) connection services; 

(x) services to which developer charges apply; and  

(xi) diversion services.  

(b) The following services supplied by or within the regulated water industry are specified 

as prescribed services in respect of which the Commission has the power to regulate 

prices: 

(i) retail water services;  

(ii) retail recycled water services; 

(iii) retail sewerage services; 

(iv) storage operator and bulk water services; 

(v) bulk sewerage services; 

(vi) bulk recycled water services; 

(vii) metropolitan waterways and drainage services; 

(viii) irrigation drainage services; 

(ix) connection services; 

(x) services to which developer charges apply; and 

(xi) diversion services. 

(c) Nothing in this Order is to be taken as precluding services that come within one of the 

categories of service identified in paragraphs (a) and (b) being regulated, whether as to 

price or standards and conditions of service and supply, in a different manner from any 

other service that comes within that same category or other services that come within a 

different category.  

OBJECTIVE FOR REGULATION 

8. Objectives   

(a) The objectives of the Commission when performing its functions and exercising its 

powers in relation to the regulated water industry are those set out in section 8 of the 

ESC Act and section 4C of the Act. 

(b) In seeking to achieve these objectives the Commission must have regard to the matters in 

section 8A of the ESC Act and must also have regard to, and place particular emphasis 

on, the following matters: 

(i) the promotion of efficient use of prescribed services by customers; 
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(ii) the promotion of efficiency in regulated entities as well as efficiency in, and the 

financial viability of, the regulated water industry; and 

(iii) the provision to regulated entities of incentives to pursue efficiency 

improvements. 

REGULATION OF PRICES  

9. Regulatory period 

The Commission must set the term of each regulatory period that commences on or after the 

commencement date of this Order. 

10. Price determinations 

(a) Before the commencement of a regulatory period, the Commission must make a price 
determination which determines the maximum prices that a regulated entity may 

charge for prescribed services, or the manner in which the regulated entity's prices are 

to be calculated, determined or otherwise regulated, during the regulatory period. 

(b) A price determination has effect as provided in section 35 of the ESC Act. 

(c) For the avoidance of doubt, a price determination made by the Commission under 

paragraph (a) is a determination for the purposes of the ESC Act. 

11. Matters to have regard to when making a price determination 

When making a price determination, the Commission must have regard to: 

(a) the objectives specified in clause 8; 

(b) the matters specified in section 33(3) of the ESC Act; 

(c) the matters specified in the Commission’s guidance issued under clause 13; and 

(d) the following pricing principles, namely that the prices that a regulated entity may 

charge for prescribed services, or the manner in which the regulated entity's prices are 

to be calculated, determined or otherwise regulated, should: 

(i) enable customers or potential customers of the regulated entity to easily 

understand the prices charged by the regulated entity for prescribed services or 

the manner in which such prices are calculated, determined or otherwise 

regulated; 

(ii) provide signals about the efficient costs of providing prescribed services to 

customers (either collectively or to an individual customer or class of customers) 

while avoiding price shocks where possible; and 

(iii) take into account the interests of customers of the regulated entity, including low 

income and vulnerable customers. 

12. Approach, methodology and manner of regulation 

(a) In making a price determination the Commission must adopt an approach and 

methodology that is consistent with section 33(2) of the ESC Act and this Order. 
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(b) A price determination may determine the maximum prices that a regulated entity may 

charge for prescribed services, or the manner in which the regulated entity's prices are 

to be calculated, determined or otherwise regulated, in a manner consistent with section 

33(5) of the ESC Act and this Order. 

13. Commission guidance and price submission 

(a) Before making a price determination and following consultation, including with the 

relevant regulated entity, the Commission must provide guidance to the regulated 
entity setting out: 

(i) the manner in which the Commission proposes to regulate the prices which the 

regulated entity may charge for prescribed services for the regulatory period 

consistent with section 33(5) of the ESC Act and this Order;  

(ii) the approach and methodology which the Commission proposes to adopt to 

assess a price submission and make a price determination for the regulatory 
period consistent with section 33(2) of the ESC Act and this Order; 

(iii) the Commission’s expectations of the nature and scope of matters to be 

addressed by the regulated entity in its price submission; 

(iv) the Commission’s expectations regarding customer consultation by the 

regulated entity in developing its price submission; 

(v) the Commission’s expectations of the information required to be provided by the 

regulated entity to enable the Commission to make a  price determination;  

(vi) the timing and processes the Commission proposes to follow in making a price 
determination consistent with section 35 of the ESC Act and the Commission’s 
Charter of Consultation and Regulatory Practice; 

(vii) the date by which the regulated entity is to deliver its price submission to the 

Commission; and 

(viii) any other matter that the Commission considers should be included in the 

guidance provided to the regulated entity or in the regulated entity's price 
submission. 

(b) The Commission may at any time vary or add to the guidance provided to the relevant 

regulated entity following consultation, including with the regulated entity. 

14. Approach for making a price determination 

(a) In making a price determination the Commission may either: 

(i) approve the maximum prices the regulated entity may charge for prescribed 
services, or the manner in which the regulated entity's prices are to be 

calculated, determined or otherwise regulated, as proposed by the regulated 
entity in its price submission; or 

(ii) specify the maximum prices the regulated entity may charge for prescribed 
services, or the manner in which the regulated entity's prices are to be 

calculated, determined or otherwise regulated. 
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(b) The Commission may only specify the maximum prices, or the manner in which prices 

are to be calculated, determined or otherwise regulated, if: 

(i) the price submission of the regulated entity does not, in the Commission's 
opinion, comply with the guidance provided by the Commission under clause 13 

or have adequate regard for the matters specified in clause 11; or 

(ii) the regulated entity failed to submit a price submission to the Commission 
within the time period specified for this by the Commission. 

15. Information 

(a) The Commission may at any time require a regulated entity to provide information in 

relation to any matter relevant to the making of a price determination.  

(b) In making a price determination, the Commission may make reasonable assumptions, 

based on the best information available to the Commission, if in respect of any matter 

relevant to the price determination, the regulated entity: 

(i) does not provide information to the Commission in accordance with an 

information request from the Commission or does not do so within the period 

specified by the Commission; or 

(ii) provides information that the Commission considers is insufficient or inadequate 

when compared to the information requested by the Commission. 

16. Draft decision 

(a) Subject to paragraph (c), before making a price determination the Commission must 

issue a draft decision and publish a notice on its Internet site which comprises:   

(i) a copy of the draft decision;  

(ii) the reasons for the draft decision; and 

(iii) an invitation to interested parties to make submissions to the Commission in 

relation to the draft decision before a date specified in the notice, 

and must otherwise consult on the draft decision in accordance with its Charter of 
Consultation and Regulatory Practice. 

(b) The Commission must only make a price determination after considering submissions 

received in response to the draft decision. 

(c) The Commission may vary an existing price determination without following the 

process set out in paragraphs (a) and (b) if the Commission, after consulting with the 

relevant regulated entity on the proposed variation, considers that: 

(i) the variation is not sufficiently material to warrant that process being followed; or 

(ii) the need for the variation is sufficiently urgent to warrant that process not being 

followed. 
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If the Commission decides not to follow the process set out in paragraphs (a) and (b) it 

must provide reasons for this decision and must make this available to interested and 

affected parties.  

REGULATION OF SERVICE QUALITY 

17. Specifying standards and conditions 

The Commission may specify standards and conditions of service and supply with which a 

regulated entity is obliged to comply in connection with the provision by it of declared services 
by specifying standards and conditions of service and supply in a Code issued under section 4F of 

the Act.  

MONITORING, PERFORMANCE REPORTING AND AUDITING 

18. Performance monitoring and reporting 

The Commission has the function of monitoring and reporting publicly on the performance of the 

regulated water industry.  

19. Auditing 

The Commission has the function of carrying out audits in relation to: 

(a) the compliance of regulated entities with the standards and conditions of service and 

supply specified by the Commission in any Code, or set out in their price submission, 

and the systems and processes established by the regulated entity to ensure such 

compliance; 

(b) the reliability and quality of information reported by regulated entities to the 

Commission and the conformity of that information with any specification issued by the 

Commission; and 

(c) the compliance of regulated entities with obligations imposed in any Statement of 
Obligations issued to them in respect of the management of their assets. 

In the case of any such audits: 

(d) the Commission may decide the scope and frequency of such audits provided that such 

audits are not conducted more frequently than once in any given financial year; 

(e) conducted pursuant to paragraph (c), the Commission must include in that audit any 

matters requested by the Minister. 

20. Audits requested by the Minister 

The Minister may request the Commission to audit the compliance of a regulated entity with 

such obligations as are identified by the Minister and as are imposed on that regulated entity 

under the Statement of Obligations that is issued to it, in which case the Commission must carry 

out that audit in accordance with that request. 

21. Publication of audit results 

The Commission must publicly report on the results of all audits conducted under clause 19 or 

20. 
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DISPUTE RESOLUTION 

22. Disputes between regulated entities 

In such circumstances as the Commission determines, the Commission has the function of 

facilitating the resolution of a dispute in relation to prices and standards and conditions of service 

and supply provided for in an agreement between two regulated entities to supply storage 
operator and bulk water services, bulk sewerage services and bulk recycled water services. 

The Commission may carry out this function by requiring mediation or arbitration or by any 

other means the Commission considers appropriate. 

 

Dated: 

 

Responsible Minister: 

 

 

 

PETER WALSH MLA 

Minister for Water 

 

 

Clerk of the Executive Council 

 
































































































































































































