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Introduction 
1. On 11 March 2006, the Australian Competition and Consumer Commission (the 

ACCC) announced that it had decided that the proposed acquisition of Patrick 
Corporation Limited (Patrick) by Toll Holdings Limited (Toll) would not have 
the effect, or be likely to have the effect, of substantially lessening competition 
in a market in contravention of section 50 of the Trade Practices Act 1974 (the 
Act), after taking into account court enforceable undertakings given to the 
ACCC by Toll (the Undertaking) pursuant to section 87B of the Act. 

 
2. The ACCC made its decision on the basis of the information provided by the 

parties and information arising from its market inquiries. This Public 
Competition Assessment outlines the basis on which the ACCC has reached its 
decision on the proposed transaction, subject to confidentiality considerations. 

Public Competition Assessment 
3. To provide an enhanced level of transparency and procedural fairness in its 

decision making process, the ACCC issues a Public Competition Assessment for 
all transaction proposals where: 

 a merger is rejected; 

 a merger is subject to enforceable undertakings; 

 the merger parties seek such disclosure; or, 

 a merger is approved but raises important issues that the ACCC considers 
should be made public. 

4. This Public Competition Assessment has been issued because Toll’s proposed 
acquisition of Patrick is subject to court enforceable undertakings. 

 
5. By issuing Public Competition Assessments, the ACCC aims to provide the 

market with a better understanding of the ACCC's analysis of various markets 
and the associated merger and competition issues. It also alerts the market to the 
circumstances where the ACCC’s assessment of the competition conditions in 
particular markets is changing, or likely to change, because of developments.  

 
6. Each Public Competition Assessment is specific to the particular transaction 

under review by the ACCC. While some transaction proposals may involve the 
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same or related markets, it should not be assumed that the analysis and decision 
outlined in one Public Competition Assessment will be conclusive of the 
ACCC’s view in respect of other transaction proposals, as each matter will be 
considered on its own merits.  

 
7. Many of the ACCC’s decisions will involve consideration of both non-

confidential and confidential information provided by the merger parties and 
market participants. In order to maintain the confidentiality of particular 
information, Public Competition Assessments do not contain any confidential 
information or its sources. While the ACCC aims to provide an appropriately 
detailed explanation of the basis for the ACCC decision, where this is not 
possible, maintaining confidentiality will be the ACCC's paramount concern, 
and accordingly a Public Competition Assessment may not definitively explain 
all issues and the ACCC’s analysis of such issues. 

 
The parties 
 
The acquirer: Toll 
 
8. Toll is one of Australia’s largest providers of transport and logistics services, 

operating a network of over 400 sites throughout Australia and the Asian region. 
Its activities include freight forwarding and line-haul services by road, rail, sea 
and air as well as integrated logistics and distribution services including 
specialised warehousing and refrigerated freight services. Its interests include: 

 50% ownership of Pacific National Pty Ltd (Pacific National); 

 Freight forwarding and logistics services; 

 Bass Strait shipping, freight forwarding and logistics within Tasmania and 
between Tasmania and mainland Australia; and 

 Autologistics for the car industry including Pre-Delivery Inspection (PDI) 
services via an interest in Prixcar Services Pty Ltd (Prixcar) and automotive 
distribution services. 

 
The target: Patrick 
 
9. Patrick is also a large Australian transport and logistics provider. Its activities 

include freight forwarding and line-haul services by road, rail, sea and air as 
well as integrated logistics and distribution services including specialised 
warehousing and significant port stevedoring operations. Its interests include: 

 50% ownership of Pacific National; 

 Freight forwarding and logistics services; 

 Operation of container port terminals in Melbourne, Sydney, Brisbane and 
Fremantle; 

 Bass Strait shipping, freight forwarding and logistics within Tasmania and 
between Tasmania and mainland Australia; 
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 Autologistics for the car industry including a majority interest in Patrick 
Autocare Limited (Patrick Autocare) which undertakes PDI services and 
automotive distribution services; and 

 A majority interest in Virgin Blue Airlines Pty Limited. 

 
Pacific National 
 
10. Pacific National, a 50:50 joint venture between Toll and Patrick, is one of 

Australia’s largest rail companies and is the largest provider of interstate rail 
container line-haul services. It has a very strong position on all major inter-
capital routes (with the exception of freight moving between South Australia 
and Darwin). Its interests also include the rail line-haul in of coal and other bulk 
products and it operates the Tasmanian rail network, Tasrail. 

 
The proposed transaction 
 
11. On 22 August 2005 Toll announced its intention to make an offer for all the 

shares in Patrick that it did not already own (the Proposed Acquisition). On 22 
September 2005 Toll provided its submission seeking informal clearance from 
the ACCC under the ACCC’s Guidelines for Informal Merger Reviews (October 
2004). 

 
12. On 10 November 2005 the ACCC released a Statement of Issues in relation to 

the Proposed Acquisition, outlining a number of competition issues identified by 
the ACCC. 

 
13. Subsequent to the release of the ACCC’s Statement of Issues, Toll offered the 

ACCC a number of iterations of an enforceable undertaking to alleviate the 
ACCC’s concerns in relation to the transaction. On 18 January 2006 the ACCC 
determined to oppose the transaction, finding that the enforceable undertaking 
offered by Toll did not alleviate the ACCC’s concerns. 

 
14. The ACCC instituted proceedings in the Federal Court of Australia on 9 

February 2006, seeking injunctive relief to prevent the proposed acquisition 
occurring and declarations that the proposed acquisition would be likely to have 
the effect of substantially lessening competition in a number of markets. 

 
15. On 1 March 2006, Toll offered to the ACCC and to the Federal Court a more 

extensive enforceable undertaking than previously offered. A further revised 
undertaking was offered to the ACCC on 11 March 2006 (the Undertaking). 

 
16. On 11 March 2006, the ACCC accepted the Undertaking and discontinued 

proceedings in the Federal Court. 
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Timing 
 
17. The following table outlines the timeline of key events in this matter. 
 
Date Event 
22 August 2005 Toll informs the ASX that it intends to purchase all the shares 

in Patrick that it does not already own 
22 September 2005 Toll provides its submission to the ACCC and Phase I 

inquiries commence, including an offer of Behavioural 
Undertakings  

17 October 2005 Deadline for submissions on Phase I market inquiries 
24 October 2005 Amendment to published timetable made to provide 1 week to 

consider Toll’s additional submissions 
10 November 2005 Statement of Issues released and Phase II inquiries commence 
25 November 2005 Deadline for submissions on Phase II market inquiries 
25 November 2005 2nd version Section 87B Undertakings provided by Toll 
  9 December 2005 Deadline for submissions on 2nd version of 87B Undertakings 
12 December 2005 Toll provides 3rd version of proposed 87B Undertakings 
19 December 2005 Deadline for submissions on revised Undertakings 
20 December 2005 Amendment to published timetable made for a final decision to 

be made as soon as possible in January 2006 
  3 January 2006 Toll provides the ACCC with 4th version of proposed revised 

Section 87B Undertakings 
18 January 2006 ACCC announces that it will oppose the proposed acquisition 
25 January 2006 Toll informs the ASX that it has discontinued the informal 

ACCC process 
25 January 2006 ACCC announces that it intends to institute legal proceedings 

to prevent the proposed acquisition 
  2 February 2006 Toll issues a media release questioning the ACCC’s delay in 

instituting proceedings in the Federal Court 
  2 February 2006 ACCC issues a media release stating that it will not institute 

proceedings until it is satisfied that Toll’s intends to proceed 
with the proposed acquisition 

  3 February 2006 Toll extends its bid for Patrick until 13 March 2006 
  9 February 2006 ACCC institutes proceedings in the Federal Court opposing the 

proposed acquisition 
27 February 2006 Toll announces to the ASX that it intends to provide a new set 

of undertakings to the Federal Court. Toll provides an outline 
of these undertakings to the ASX and the ACCC. 

1 March 2006 Toll offers to the ACCC and to the Federal Court a more 
extensive set of enforceable undertaking than previously 
offered. 

11 March 2006 ACCC accepts Toll’s substantially revised offer of 
Undertakings and discontinues proceedings in the Federal 
Court 
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18. The ACCC considers that Toll providing many versions of 87B undertakings in 
an iterative process contributed significant and unnecessary delay to the merger 
review process and timing of the final decision.  

 
Market inquiries 
 
19. The ACCC conducted market inquiries with a range of industry participants, 

including competitors, customers, and industry bodies. Submissions were sought 
in relation to the substantive competition issues, and Toll’s proposed 
Undertakings. 

 
Areas of Concern 
 
20. The ACCC identified seven areas in which competition concerns arose from the 

proposed acquisition. The seven areas are as follows: 

 Effects of the proposed acquisition on competition in the market for non-
bulk east-west freight forwarding services; 

 Effects of the proposed acquisition on competition in the market for non-
bulk east-west rail line-haul services; 

 Effects of the proposed acquisition on competition in the market for Bass 
Strait shipping services between mainland Australia and Tasmania; 

 Effects of the proposed acquisition on competition in the market for freight 
forwarding services between mainland Australia and Tasmania; 

 Effects of the proposed acquisition on competition in the markets for 
automotive distribution services;  

 Effects of the proposed acquisition on competition in the market for pre-
delivery and inspection (PDI) services; and 

 Effects of the proposed acquisition on competition in the market for 
integrated logistics services. 

 
The Undertaking  
 
21. Toll has provided a court enforceable undertaking pursuant to s 87B of the Act 

to address the areas of concern identified by the ACCC. 
 
22. Key elements of the Undertaking are summarised as follows: 

 Divestment of 50% of the shares in Pacific National. 

 Toll to relinquish its interest in the Dynon rail terminal (the terminal 
formerly operated by Freight Australia in Melbourne commonly referred to 
as North Dynon) as well as surrounding tracks and land. 

 Pacific National to provide access to an east-west operator at Pacific 
National’s South Dynon terminal in Melbourne and the Chullora terminal in 
Sydney. 
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 Toll and Patrick to divest their interest in the Minto siding in Sydney. 

 Pacific National to relinquish 5 east-west train paths to assist a new or 
existing operator in obtaining suitable train paths. 

 Pacific National to abandon certain pre-emptive rights under its track access 
agreement with Australian Rail Track Corporation (ARTC) relating to the 
east-west corridor and to consent to ARTC granting new east-west train 
paths to Pacific National as it sees fit on expiry of the relevant access 
agreement on 30 June 2006.  

 Pacific National to sell or lease up to 12 locomotives for use on the east-west 
corridor, together with wagons to the operator. 

 Pacific National to provide ancillary services including crewing, fuelling, 
provisioning and maintenance to the operator. 

 Pacific National to continue to provide hook-and-pull services to SCT (SCT 
is the only regular provider of east-west rail line-haul services other than 
Pacific National) until SCT obtains its own locomotives. 

 Commitments from Toll regarding its ongoing involvement in Pacific 
National, including that: 

 all dealings between Toll and Pacific National are to be on an arms-
length basis 

 Toll will not have access to confidential customer information provided 
to Pacific National 

 Toll will not involve itself in the commercial operations of Pacific 
National 

 The shareholders of Pacific National will ensure that Pacific National 
does not discriminate in favour of Toll’s own downstream freight 
forwarding interests. Auditing provisions are included to measure 
compliance. 

 In relation to Patrick’s port/stevedoring operations, Toll commits to 
procuring that Patrick not discriminate in favour of Toll or Patrick’s land-
side freight forwarding or logistics operations in terms of price or service 
quality.  

 Divestment of Patrick’s Bass Strait shipping and freight forwarding 
operations. 

 Divestment of Toll’s interest in Prixcar. 

 Divestment of either Toll’s or Patrick’s vehicle transport distribution 
business. 

 
23. In addition to the above commitments, the Undertaking also includes provisions 

outlining further steps Toll must take in the event that Toll may not be able to 
complete any divestitures, or procure Pacific National or Patrick to perform any 
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commitments under the Undertaking. The Undertaking also requires Toll to 
unwind any contract, arrangement or understanding entered into by Patrick after 
22 August 2005 that the ACCC considers is likely to have the effect of 
substantially lessening competition in a market (whether considered alone or in 
conjunction with the proposed acquisition of Patrick by Toll). Specific clauses 
deal with arrangements entered into between Patrick and FCL Interstate 
Transport Services Pty Ltd. 

 
24. A copy of the Undertaking is attached to this Public Competition Assessment. 
 
 
With/Without Test 
 
25. In assessing a merger pursuant to section 50 of the Act, the ACCC must 

consider the effects of the transaction by comparing the likely competitive 
environment post-merger if the transaction proceeds (the “with” position) to the 
likely competitive environment post-merger if the transaction does not proceed 
(the “without” position). 

 
26. In this matter, the ACCC noted that significant uncertainty surrounded the future 

ownership and operation of Pacific National.  In January 2006, Patrick 
announced that there had been a total breakdown in the relationship between 
Patrick and Toll as joint venture partners in Pacific National.  Patrick instituted 
proceedings in the Supreme Court of Victoria to wind-up Pacific National 
pursuant to section 461 of the Corporations Act on just and equitable grounds on 
15 February 2006 (the Application). 

 
27. Based on the information provided to the ACCC as at 11 March 2006, the 

ACCC could not reasonably form a view on the prospects of the Application and 
the outcome of orders of a court as to the allocation and/or sale of the assets and 
operations of Pacific National, should the Application be successful. 

 
28. Also, the ACCC was advised by Patrick that Patrick may exercise rights under 

the Pacific National Shareholders agreement to obtain intermodal line-haul 
capacity from Pacific National.  However, as at 11 March 2006, the ACCC had 
no substantive basis on which to determine that it was likely that Patrick would 
in fact obtain intermodal line-haul capacity in the foreseeable future.  
Furthermore, Patrick had not to the ACCC's knowledge, as at 11 March 2006, 
taken any formal steps to exercise the claimed rights under the Pacific National 
Shareholders Agreement.   

 
29. Because of the uncertainty as to the future ownership and operation of Pacific 

National, the ACCC considered this case on both counterfactual scenarios - 
operational and ownership split of Pacific National and the continued joint 
ownership of Pacific National by Toll and Patrick.  However, as the ACCC 
considered the split-up counterfactual a possibility rather than a likelihood on 
the basis of the information then before it, the ACCC assessed the proposed 
acquisition primarily with reference to the counterfactual involving continued 
joint ownership of Pacific National. 
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Non-bulk east-west rail markets 
 

The market for non-bulk east-west rail line-haul services 
 
Market Definition 
 
30. The ACCC considered that one of the relevant markets in this matter was the 

market for non-bulk east-west rail line-haul services. That is, a market for 
transporting goods by rail, predominantly in containers, between each of 
Victoria, New South Wales, the Australian Capital Territory, Queensland and 
South Australia (the Eastern States) and Perth (the east-west corridor). 

 
31. Market inquiries indicated that rail line-haul services formed a separate market 

to other modes of transport on the east-west corridor. In particular, it was found 
that while some non-bulk freight is transported via truck, air, and sea, these 
modes of transport did not provide a significant competitive constraint on rail. 

 
32. Market inquiries indicated that the transportation of bulk freight did not fall 

within the scope of the relevant market because bulk line-haul involves the use 
of different equipment, facilities, and customer requirements. Market inquiries 
also indicated that the geographic scope of the market included rail line-haul 
services between all of the Eastern States and Perth.  

 
Market characteristics 
 
33. Market inquiries indicated that there are two suppliers of non-bulk east-west rail 

line-haul services. Pacific National is the predominant supplier of these services. 
SCT is the other provider. SCT offers a louvre van service that is vertically 
integrated with its own freight forwarding. SCT does not haul, except to a 
limited extent, any containers for other freight forwarders. Until SCT is able to 
acquire its own locomotives, SCT is reliant on Pacific National to provide 
locomotives and crewing for SCT trains.  

 
34. Toll is vertically integrated in that it owns 50% of Pacific National and also 

supplies freight forwarding services to transport non-bulk freight between the 
Eastern States and Perth using Pacific National’s east-west rail line-haul service. 

 
35. Market inquiries indicated that there are high barriers to entry and expansion in 

this market. Key factors identified from the ACCC’s investigation were: 

 Access to commercially viable train paths: the scheduling for most of the 
interstate track is managed by ARTC, a company owned by the 
Commonwealth and a ‘one stop shop’ for operators seeking access to the 
interstate rail network. Developing a train path is a complex process, 
involving the ‘threading’ of a new path through a range of existing paths. In 
granting new paths, ARTC must have regard to existing paths. ARTC has a 
limited ability to alter existing paths and, as a consequence, new paths are 
likely to be inferior to existing paths. Market inquiries indicated that given 
the current usage of the interstate rail network on the east-west corridor, 
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there is insufficient capacity to create new train paths at commercially 
attractive times. 

 Access to locomotives and wagons (‘rolling stock’): there are three types of 
rail gauge used in Australia: standard gauge, narrow gauge and broad gauge. 
All of the interstate rail network is standard gauge and therefore locomotives 
and wagons operating on this track also need to be standard gauge. Further, 
locomotives and wagons need to be suited to the carriage of containerised or 
non-bulk freight. Market inquiries revealed that there are substantial costs 
and lead times associated with buying suitable locomotives and wagons, and 
that there are insufficient locomotives and wagons available for lease in 
Australia. In particular, locomotives may take in excess of two years to 
procure.  

 Access to rail terminals: in order to provide an effective rail line-haul 
service, an operator must have access to efficient rail terminals at specific 
locations. On the east-west corridor, market inquiries indicated that this 
involves access to an efficient terminal in Perth, Melbourne, Sydney, and 
preferably Adelaide. Pacific National owns or otherwise has access to rail 
terminals in close proximity to all the relevant major cities that make use of 
the east-west rail corridor. Market inquiries indicated that there is very 
limited capacity at existing terminals in these locations and that there is a 
scarcity of suitable land available for developing terminal sites in many of 
the major cities, particularly in Melbourne and Sydney.  

 Regularity of rail services: a substantial proportion of customers requiring 
east-west rail line-haul services indicated that they prefer a daily service 
because of the volume and regularity of their freight transportation 
requirements. A daily service allows end customers to maintain specific 
inventory levels, to enable flexibility in service and to retain a maximum 
shelf-life on perishable and time-sensitive goods. Market inquiries also 
indicated that there are efficiencies of scale in east-west rail line-haul, and 
operators that have the scale required to provide a daily service have a 
substantial competitive advantage compared to operators that do not. 

 Access to sufficient freight volumes: trains carrying non-bulk freight on the 
east-west corridor are typically 1500 metres to 1800 metres in length. Rail 
operators need to secure sufficient volumes of freight to fill trains of these 
lengths in order to be profitable. However, market inquiries indicated that 
freight forwarders may be reluctant to commit volumes to operators that 
have not yet established themselves as a reliable operator, and would not 
commit to an operator that did not provide daily services including services 
at commercially attractive times. Market inquiries also indicated that freight 
forwarders would be reluctant to split their existing volumes between Pacific 
National and another operator, as they may lose price incentives associated 
with using a single operator to transport all of their volumes. Also, concerns 
were raised that if a freight forwarder split its volumes between Pacific 
National and another operator, the level of service it obtains from Pacific 
National may deteriorate. 
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The market for non-bulk east-west rail freight forwarding services 
 
Market definition 
 
36. The ACCC considered that one of the relevant markets in this matter was the 

market for non-bulk east-west freight forwarding services. That is, the provision 
of freight forwarding services encompassing pick-up and delivery, organising 
line-haul services, consolidation and deconsolidation, warehousing, 
consignment tracking and other services associated with arranging for the 
transportation of predominantly containerised goods for a customer between the 
Eastern States and Perth by rail. 

 
37. In addition, the ACCC considered that there may be a broader integrated 

logistics market, encompassing the provision of a “one stop shop” for customers 
for all their logistics needs on a national basis. This market is considered in 
more detail below. 

 
Market characteristics 
 
38. Market inquiries indicated that Toll is one of the largest providers of rail freight 

forwarding services on the east-west corridor. A small number of other freight 
forwarders also have significant market shares. 

 
39. As outlined above, there is a degree of vertical integration between the market 

for non-bulk east-west freight forwarding and rail line-haul services. 
 
40. The ACCC found that there are barriers to entry and expansion into non-bulk 

east-west freight forwarding, including the need to obtain capacity (“slots”) on 
east-west rail line-haul services. 

 
 
Effects of the proposed acquisition on competition in the market for non-bulk 
east-west freight forwarding services 
 
41. The ACCC considered that if the proposed acquisition proceeded without the 

Undertaking: 

 Toll would acquire 100% control of Pacific National;  

 Toll would have an increased ability and incentive to use Pacific National to 
favour its own non-bulk east-west freight forwarding service over that of its 
rivals or potential rivals in order to damage its competitors; and 

 Barriers to entry and expansion would increase due to Toll’s and Pacific 
National's conduct (for example, if Pacific National could charge other 
freight forwarders more than it charges Toll's own freight forwarding 
business). 

42. On this basis, the ACCC considered that without the Undertaking the proposed 
acquisition would have the effect, or be likely to have the effect of substantially 
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lessening of competition in the market for non-bulk east-west freight forwarding 
services in contravention of section 50 of the Act. 

 
Competition Analysis 
 
43. Market inquiries indicated that Toll could use Pacific National to favour its own 

freight forwarding operation in the following ways: 
 
44. Discriminatory pricing: rail line-haul costs make up a substantial proportion of 

the overall costs incurred by rail freight forwarders. Discriminatory pricing 
would enable Toll to lower the prices it offers to its freight forwarding 
customers and increase its freight forwarding rivals’ costs. 

 
45. Decrease in service quality: many market participants indicated that the ability 

to provide reliable services to freight forwarding customers is critical to a freight 
forwarder’s viability. As such, many expressed concern that a decline in the 
reliability and quality of services provided to them by Pacific National vis-à-vis 
Toll’s freight forwarding operations would reduce their ability to provide a 
competitive level of service to their customers. 

 
46. Raising prices to all freight forwarders: market participants were also concerned 

that Toll could cause Pacific National to increase the prices charged to both Toll 
and other freight forwarders. This would damage Toll’s competitors but would 
not damage Toll by reason of its ability to share profits with Pacific National. 

 
47. In forming the view that Toll would be likely to engage in the above conduct 

post-merger, the ACCC took into account a number of factors including the 
following: 

 
48. Current role of Patrick: market inquiries indicated that although Toll moves 

substantial amounts of freight on the east-west corridor, Patrick only moves a 
small amount of freight on the east-west corridor. It was found that currently, 
Patrick, without a freight forwarding business, has no commercial incentive to 
allow Toll to use Pacific National as a conduit for favouring Toll’s freight 
forwarding operations. Information was also provided by market participants 
that showed that Patrick did in fact currently play a role in policing Toll’s 
activities within Pacific National. 

 
49. High barriers to entry and expansion in the market for non-bulk east-west rail 

line-haul services: as outlined above, market inquiries indicated that barriers to 
entry and expansion in the market for non-bulk east-west rail line-haul services 
are high due to a number of factors. The ACCC found that the incentive for Toll 
to engage in conduct which would favour its own freight forwarding business 
and damage its competitors was made credible by the existence of high barriers 
to entry and expansion in rail line haul. That is, Toll would only have the 
incentive to use Pacific National to disadvantage its rivals if it could do so 
without losing significant line-haul revenues to another operator. Market 
inquiries indicated that it was unlikely that SCT, the other existing market 
participant, would be able to take sufficient volumes from Toll in the 
foreseeable future to make a discrimination strategy unprofitable to Toll. 
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50. Ability of end customers to shift volumes: market inquiries indicated that the 

length of contracts between freight forwarders and end customers varied. 
Reliability, service levels and price were found to be a key consideration for end 
customers, indicating that if Toll were to engage in behaviour to raise its rival’s 
costs or reduce its rival’s quality of service, end customer volumes would shift 
from the rival to Toll.  

 
Impact of the Undertaking on the proposed acquisition 
 
Sale of 50% of Pacific National 
 
51. The ACCC found that the sale of Toll's 50% interest in Pacific National to an 

ACCC-approved entity means that Toll will not gain any additional ability to 
influence the activities of Pacific National.  

 
52. Further, the requirement that the purchaser not have an interest in east-west rail 

line-haul or east-west rail freight forwarding means that the purchaser will have 
no incentive to permit Pacific National to favour Toll's rail freight forwarding 
operations. Prima facie, the sale of Toll's 50% interest in Pacific National to an 
entity with no interest in freight forwarding effectively maintains the status quo 
as the new Pacific National Shareholder will have the same incentives that 
Patrick has held in ensuring Pacific National is operated to maximise the returns 
to both shareholders and not to advantage Toll's freight forwarding business.  

 
53. Accordingly, the ACCC found that the sale of Toll's and/or its own 50% of 

Pacific National would likely alleviate its concerns in relation to the competitive 
impact of the proposed acquisition on the market for non-bulk east-west rail 
freight forwarding services. 

 
Commitments to facilitate further entry in east-west rail line-haul 
 
54. In addition, the ACCC found that Toll’s commitments to procure that Pacific 

National make available 5 train paths, locomotives and wagons, terminals and 
terminal access in Melbourne and Sydney, and ancillary services is likely to 
facilitate further entry in the east-west rail line-haul market. In particular, market 
inquiries indicated that 5 train paths, 12 locomotives and terminal access would 
provide an opportunity for a new or expanded operator to provide a 5 day a 
week service which many rail freight forwarders on the east-west corridor 
require. Furthermore, the Undertaking requires Pacific National to abandon 
certain pre-emptive rights under its track access agreement with ARTC relating 
to the east-west corridor and to consent to ARTC granting new east-west train 
paths to Pacific National as it sees fit on expiry of the relevant access agreement 
on 30 June 2006.  

 
55. The ACCC considered that the opportunity for new or expanded entry on the 

east-west corridor would provide an additional disincentive against Toll using 
Pacific National to favour its own freight forwarding operations, because such 
conduct may result in Toll losing rail line-haul volumes. The threat of losing 
volumes to another operator which is taking advantage of the undertakings to 
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facilitate further entry into east-west rail line-haul, would also increase the 
motivation of the new 50% owner of Pacific National not to allow Toll to favour 
its own operations, as this would be more likely to result in decreased profits for 
Pacific National. 

 
Other safeguards 
 
56. As an added safeguard, Toll has also provided the ACCC with commitments 

regarding its involvement in the management and operation of Pacific National, 
and commitments to cause Pacific National not to discriminate in the operation 
of the intermodal rail business in favour of Toll’s freight forwarding or logistics 
operations. These provisions are subject to auditing requirements set out in 
Clause 9.4 of the Undertaking. 

 
57. Freight forwarders that deal with Pacific National will be an important focus for 

monitoring of the Undertaking. If the undertakings are not being complied with, 
these parties have a strong incentive to lodge a complaint with the ACCC. The 
ACCC can then follow up the complaint and, if necessary, take action against 
the merged party for non-compliance with the undertaking. 

 
 
Effects of the proposed acquisition on competition in the market for non-bulk 
east-west rail line-haul services 
 
Competition Analysis 
 
58. The ACCC considered that if the proposed acquisition proceeded without the 

Undertaking: 

 Toll would acquire 100% control of Pacific National;  

 Toll would have an increased ability and incentive to use Pacific National to 
favour its own non-bulk east-west freight forwarding service over that of its 
rivals or potential rivals; and  

 Barriers to entry and expansion would increase in the market for non-bulk 
east-west rail line-haul services due to the increased market share of Toll's 
freight forwarding service and Pacific National's conduct. 

59. In particular, the ACCC considered that by damaging competition in the relevant 
freight forwarding market, potential new operators would have greater 
difficulties in entering the relevant rail line-haul market because they would not 
be able to access sufficient volumes of freight to make such a service viable. 

 
60. Furthermore, the ACCC considered that without the Undertaking, Pacific 

National's conduct may change in the absence of the policing function that is 
currently carried out by Patrick. 

 
61. On these bases, the ACCC considered that without the Undertaking the proposed 

acquisition would have the effect, of be likely to have the effect of substantially 
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lessening of competition in the market for non-bulk east-west rail line-haul 
services in contravention of section 50 of the Act. 

 
62. Further, the ACCC considered that if the relevant “without” scenario was that 

Patrick would (absent the merger) succeed in splitting up Pacific National to 
establish a competing non-bulk east-west rail line-haul operator against Toll, the 
effect of the merger would be to remove a potential competitor from the market. 

 
Impact of the Undertaking on the proposed acquisition 
 
63. As outlined above, the ACCC found that the Undertaking alleviated the ACCC’s 

concerns that the proposed acquisition may substantially lessen competition in 
the market for non-bulk east-west freight forwarding. Accordingly, it was found 
that the proposed acquisition would no longer be likely to have a flow on 
detrimental effect on competition in the rail line-haul market. 

 
64. The ACCC also noted that the Undertaking provided provisions to facilitate new 

or expanded entry into the non-bulk east-west rail line-haul market. In 
particular, the ACCC considered that existing rail players will have the 
opportunity to take advantage of clauses in the Undertaking in order to assist 
them in establishing a new or expanded east-west rail line-haul service that 
would competitively constrain Pacific National.  

 
65. The ACCC considered that a split up of Pacific National was uncertain, both in 

terms of when or if such a split may occur, and if so, how the assets of Pacific 
National would ultimately be split between Toll and Patrick. Accordingly, 
taking the Undertaking into account, the ACCC considered that the proposed 
acquisition would be unlikely to substantially lessen competition in the market 
for non-bulk east-west rail line-haul services even taking into account whether 
or not Pacific National might otherwise have split up.  

 
 
Effects of the proposed acquisition on competition in the market for Bass Strait 
shipping services between mainland Australia and Tasmania 
 
Market Definition 
 
66. The ACCC considered that one of the relevant markets in this matter was the 

market for the provision of shipping services for bulk, containerised and road 
trailer freight between Melbourne and the northern ports of Tasmania (Burnie, 
Devonport and Bell Bay). 

 
Market Characteristics 
 
67. Market inquiries indicated that there are currently four operators providing Bass 

Strait shipping services. Toll and Patrick are the two largest operators. 
 
68. Barriers to entry and expansion were found to be high because: 
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 There is very little opportunity for a new entrant to gain access to berths, or 
develop additional berths within the Port of Melbourne; 

 There are high capital costs of entry and expansion. The necessary 
investments are unlikely to be made without guaranteed freight volumes to 
justify the outlay; 

 Toll’s Bass Strait shipping operations (Toll Shipping) has substantial excess 
capacity; 

 Market inquiries indicated that the ability of competitors to expand capacity 
was limited due to the nature of their operations and the fact that Toll 
Shipping has substantial excess capacity; and 

 Each of Toll and Patrick are vertically integrated in that they provide Bass 
Strait shipping services as well as freight forwarding services between 
Tasmania and mainland Australia. 

 
Competition Analysis 
 
69. The ACCC considered that if the Proposed Acquisition proceeded without the 

Undertaking: 

 The merged firm would have a very high market share; 

 The existing operations of competitors would be limited in nature. The 
ACCC identified two competitors. One competitor did not offer daily or 6 
day a week services which limited its competitiveness. The other competitor 
did not transport containerised freight which limited its competitiveness; 

 Barriers to entry and expansion would increase because increased horizontal 
concentration of Toll and Patrick in supplying both Bass Strait shipping and 
freight forwarding services would tie up freight volumes, making it more 
difficult for a new entrant to obtain sufficient volumes to make a service 
viable; 

 The level of vertical integration would increase as two vertically integrated 
entities would become a single, larger vertically integrated entity; and 

 The Proposed Acquisition would result in the removal of Patrick’s Bass 
Strait shipping operations (Patrick Shipping), a vigorous competitor of Toll 
Shipping. Patrick Shipping is also Toll’s only competitor in the market for 
Bass Strait shipping services with the ability to provide vertically integrated 
or linked Tasmanian freight forwarding and Bass Strait shipping services. 

 
70. On this basis, the ACCC considered that without the Undertaking the Proposed 

Acquisition would have the effect, or be likely to have the effect, of 
substantially lessening competition in the market for Bass Strait shipping 
services in contravention of section 50 of the Act. 
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Impact of the Proposed Acquisition with the Undertakings 
 
71. The Undertaking provides that Toll will divest all of the assets used by Patrick 

Shipping in its Bass Strait shipping business, including the vessels and the 
berthing rights used in the conduct of this business. It also provides that Toll 
will divest all of the assets used by Patrick in its freight forwarding business 
between mainland Australia and Tasmania, including the vehicles and facilities 
used in the conduct of this business. As such, the Undertaking allows for new 
entry or expansion into the market through the acquisition of the businesses to 
be divested by Toll.  

 
72. Accordingly, the ACCC considers that the Undertaking sufficiently addresses its 

competition concerns arising from the impact of the Proposed Acquisition on the 
market for Bass Strait shipping services. 

 
 
Effects of the proposed acquisition on competition in the market for freight 
forwarding services between mainland Australia and Tasmania 
 
Market Definition 
 
73. The ACCC considered that one of the relevant markets in this matter was the 

market for freight forwarding services between the Australian mainland and 
Tasmania (Tasmanian freight forwarding services). 

 
Competition Analysis 
 
74. The ACCC considered that if the Proposed Acquisition proceeded without the 

Undertaking: 

 The merged firm would have a very high market share; 

 Barriers to entry and expansion into the market for Tasmanian freight 
forwarding services would increase, due to the increased level of vertical 
integration between Tasmanian freight forwarding and Bass Strait shipping;  

 The Proposed Acquisition would result in the removal of Patrick as a player 
in Tasmanian freight forwarding services, a vigorous competitor to Toll.. 
Patrick is also Toll’s only competitor in the market for Tasmanian freight 
forwarding services with the ability to provide vertically integrated or linked 
Tasmanian freight forwarding and Bass Strait shipping services; and 

 The Proposed Acquisition would result in the merged entity having an 
increased ability and incentive to supply Bass Strait shipping services: 

 to competing suppliers of Tasmanian freight forwarding services on 
disadvantageous terms and conditions, in comparison to the terms and 
conditions on which Toll would supply those services to its own freight 
forwarding operations; and 

 to all suppliers of Tasmanian freight forwarding services (including 
companies within the Toll Group that supply Tasmanian freight 
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forwarding services) at increased prices or otherwise on less favourable 
terms and conditions, which would have the effect of damaging the 
competitive position of competing suppliers of such services (but which 
would not damage the competitive position of the merged entity by 
virtue of the vertical integration between its shipping and freight 
forwarding operations, and the ability of the merged entity to share in its 
shipping operation’s profits).  

 
75. On this basis, the ACCC considered that without the Undertaking the Proposed 

Acquisition would have the effect, or be likely to have the effect, of 
substantially lessening competition in the market for Tasmanian freight 
forwarding services in contravention of section 50 of the Act. 

 
Impact of the Proposed Acquisition with the Undertaking 
 
76. The Undertaking provides that Toll will divest all of the assets used by Patrick 

in its freight forwarding business between mainland Australia and Tasmania, 
including the vehicles and facilities used in the conduct of this business. The 
Undertaking also provides for the divestiture of Patrick Shipping. As such, the 
Undertaking allows for new entry or expansion into the market through the 
acquisition of the businesses to be divested by Toll.  

 
77. Accordingly, the ACCC considers that the Undertaking sufficiently addresses its 

competition concerns arising from the Proposed Acquisition in the market for 
Tasmanian freight forwarding services. 

 
 
Effects of the proposed acquisition on competition in the markets for Automotive 
Distribution Services 

Market Definition 
 
78. For the distribution of automotive vehicles, the ACCC considered that there 

were two relevant markets: 

 A market in Australia for Long Haul Automotive Distribution Services 
(Long Haul Services Market). That is, a market for the transport of new 
domestically manufactured automotive vehicles from the place of 
manufacture to dealerships. 

 A market in Australia for Short Haul Automotive Distribution Services 
(Short Haul Services Market). That is, a market for the transport of new 
overseas manufactured automotive vehicles short distances from wharf to a 
facility at which pre-delivery inspection services are supplied and then to a 
dealership primarily in a local or regional area. 

79. Market inquiries indicated that automotive distribution services involve the 
distribution of vehicles from the point of manufacture or importation to 
Australian dealerships. In Australia, there are four organisations that supply 
domestically manufactured vehicles as well as importing vehicles, together with 
a number of organisations that supply new imported vehicles. Vehicles are 
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distributed utilising equipment designed specifically for the carriage of vehicles. 
This equipment reduces the potential for damage to be incurred by vehicles 
during the distribution process. 

 
80. The ACCC took the view that there are separate Long Haul and Short Haul 

automotive distribution services markets rather than one broad market for 
automotive distribution services due to different customer requirements and 
equipment. The Long Haul Services Market requires transportation of a large 
number of vehicles over long distances. This involves the use of specialised 
vehicle containers capable of carrying vehicles by road or rail, and trailers 
capable of holding a large number of vehicles (between 10 – 12 vehicles). 
Customers of the Long Haul Services Market are predominantly domestic 
manufacturers. The Short Haul Services Market does not require this type of 
specialised equipment. Its customers are predominantly vehicle importers. 

 
81. While the ACCC considered that there were separate markets for the supply of 

Long Haul Automotive Distribution Services and Short Haul Automotive 
Distribution Services, it did recognise that efficiencies could be achieved if a 
supplier provided both services. 

 
82. Market inquiries indicated that acquirers of Long Haul Services preferred a 

single supplier capable of distributing vehicles over long distances through 
Australia. 

 
83. Market inquiries also indicated that acquirers of Short Haul Services preferred a 

single supplier capable of providing Short Haul Services throughout Australia or 
otherwise over a wide geographic area.  

 
84. Accordingly, while the ACCC recognised that there are suppliers of automotive 

distribution services within a local area, for example within a state or small 
geographic area, market inquiries indicated that most acquirers of Short Haul 
Automotive Distribution Services for new overseas manufactured vehicles 
preferred a supplier capable of providing the service Australia wide. 
Accordingly, the ACCC considered that these smaller local suppliers did not 
present a significant competitive constraint and were, at best, on the margins of 
the Short Haul Services Market. 

 
Competition analysis 

Market Concentration 

85. Market inquiries indicated that Toll and Patrick are the two largest suppliers of 
both Long Haul Services and Short Haul Services. 

 
86. For Long Haul Services Market, market inquiries showed that the merged firm 

would have a very high level of market concentration. The merged firm’s 
competitor in the market would have a very small market share. 
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87. For Short Haul Services Market, market inquiries showed that the merged firm 
would have a significant level of market concentration, which would be much 
greater than its next competitor. 

 
Barriers to entry and expansion 
 
88. The ACCC considered there to be high barriers to entry into and expansion in 

the Long Haul Services Market and the Short Haul Services Market. Market 
inquiries indicated that: 

 there are high capital costs involved in entering or expanding in the Long 
Haul or Short Haul Services markets; 

 contract terms are not of a sufficient length or ongoing certainty to justify 
the high levels of investment required; 

 customers preferred to acquire the services from a supplier capable of 
providing the service throughout Australia or otherwise over a wide 
geographic area due to increased efficiencies capable of being achieved. For 
a new entrant, or a small supplier seeking to expand to a national level, this 
would require significant investment to establish a network of depots, 
vehicle distribution fleets and administrative systems in each of the States; 
and 

 a substantial proportion of customers were increasingly seeking a supplier 
capable of providing an integrated service including Short Haul, Long Haul 
and PDI services. 

 

Increased vertical integration  

89. Market inquiries revealed that the merged entity would be the largest supplier of 
Long Haul Services and Short Haul Services. It would also be the largest 
supplier of PDI Services as well own and control 100% of Pacific National 
which is the only supplier of rail linehaul services for specialised vehicles 
containers. 

 
90. For Long Haul Services, the ACCC considered that the merged firm, with its 

ownership and control of Pacific National increasing from 50% to 100%, would 
have an increased ability and incentive to supply rail line-haul services for 
specialised vehicle containers to competing suppliers of Long Haul Services on 
disadvantageous terms and conditions in comparison to the terms and condition 
on which the merged entity would supply those services to its own supplier of 
Long Haul Services. 

 
Removal of a vigorous competitor 

91. Market inquiries revealed that Toll and Patrick were vigorous competitors in the 
Long Haul Services Market and the Short Haul Services Market. Market 
inquiries indicated that Toll and Patrick were the main tenderers for Long Haul 
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and Short Haul Services and provided competitive tension in both markets. This 
competitive tension would be lost as a result of the Proposed Acquisition. 

 
Impact of the Undertaking on the proposed acquisition  

92. The Undertaking provides for the divestment, at Toll’s election, of either 
Patrick’s or Toll’s vehicle transport and logistics business in Australia for 
domestically manufactured and imported vehicles. This includes both Long Haul 
and Short Haul operations. 

 
93. The Undertaking allows for new entry or expansion into the market through the 

acquisition of the businesses to be divested. 
 
94. Accordingly, the ACCC considered that the Undertaking would alleviate its 

competition concerns in both the Short Haul Services Market and the Long Haul 
Services Market.  

 
 
Effects of the proposed acquisition on competition in the market for pre-delivery 
and inspection (PDI) services 

Market definition 
 
95. The ACCC considered, based on market inquiries, that there was a market in 

Australia for PDI Services (PDI Services Market). 
 
96. PDI services are services provided to new overseas manufactured vehicles 

which must be carried out before imported vehicles are delivered to dealerships. 
The services provided include storage of vehicles under bond, inspection of cars 
for damage and repair, installation of parts and accessories not fitted at the 
manufacturing plant, issuing and affixing compliance plates to record 
compliance with Australian standards and final inspection and operational 
quality check prior to delivery to dealerships.  

 
97. New overseas manufactured vehicles imported into Australia are typically 

imported into a number of state and territory ports located around Australia. The 
vehicles will then proceed through a supplier of PDI Services located either at or 
in close proximity to the port before being distributed to the automotive vehicle 
dealership. The ACCC found that acquirers of PDI Services had a preference to 
acquire PDI Services from a single provider which could provide the services in 
each of those states and territories through which the vehicles are imported. 
Market inquiries indicated that there were economic efficiencies to be gained 
from a supplier of PDI Services providing those services throughout Australia or 
over a wide geographic area. Accordingly, the ACCC took the view that the 
geographic scope of the market was national. 
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Competition Analysis 
 
Market concentration 
 
98. Market inquiries indicated that there were two main suppliers of PDI Services in 

the PDI Services Market: Patrick Autocare and PrixCar (in which Toll has a 
33.33% shareholding interest). 

 
99. Post-acquisition, the ACCC considered the merged entity would have a 

significant interest in the two largest suppliers of PDI Services. 
 
Barriers to entry and expansion 
 
100. The ACCC considered there to be high barriers to entry into and expansion in 

the PDI Services Market due to the need for the capability to provide a national 
service and lack of available land space in close proximity to ports. 

 
Increased vertical integration  

101. The ACCC considered that if the acquisition were to proceed, there would be 
increased vertical integration between the combined Long Haul and Short Haul 
services on the merged entity and PDI services which would provide it with a 
significant advantage over other PDI service providers or potential PDI service 
providers. 

 
Removal of a vigorous competitor 

102. The ACCC considered Patrick Autocare and PrixCar to be vigorous competitors 
in the supply of PDI Services. Market inquiries showed that Patrick Autocare 
and PrixCar were the two main tenderers for supplying PDI Services which 
created competitive tension in the PDI Services Market. 

 
Impact of the Undertaking on the proposed acquisition 

103. The Undertaking provides that Toll will divest its interest in PrixCar. 
 
104. Accordingly, the ACCC considered that this undertaking would be sufficient to 

alleviate its competition concerns in the PDI Services Market. 
 
 
Effects of the proposed acquisition on competition in the market for integrated 
logistics services 
 
Market definition 
 
105. The ACCC considered that one of the relevant markets in this matter was the 

market for integrated logistics services. That is, a market for the coordination 
and supply of the full range of logistics services required by a customer in a 
particular industry, depending on their specific industry requirements. 
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106. Market inquiries indicated that a number of freight forwarders considered that 
they were increasingly competing in a field of rivalry to provide a “one stop 
shop” to customers. Key elements of the service provided include: 

 warehousing, inventory management, consolidation, line-haul, 
deconsolidation and delivery to customers over various transport nodes and 
modes for domestic logistics requirements; 

 purchase order management, ship and container books, consolidation and 
transport to wharf, arranging international shipping, stevedoring, freight 
forwarding at the domestic port (including payment, customs and quarantine 
clearance), warehousing and domestic delivery to customers for international 
logistics requirements; and 

 developing or integrating IT systems to provide an integrated capability 
across all individual services. 

107. Market inquiries indicated that Toll and Patrick were the only two companies 
with a current real chance of acquiring the range of facilities and businesses 
required to supply integrated logistics services. 

 
Competition Analysis 
 
108. The ACCC considered that if the proposed acquisition proceeded without the 

Undertaking Toll could have an increased ability and incentive to foreclose or 
otherwise disadvantage competitors and emerging competitors through its ability 
to discriminate in favour of its own operations in the use of Pacific National’s 
rail line-haul service, Patrick’s container terminals (including wharf 
cartage/stevedoring) and Bass Strait shipping services. 

 
109. Market inquiries indicated that there were potential competitors in this area. In 

particular, the ACCC noted that alternative container terminal facilities were 
available from P&O, which, when provided in combination with other freight 
forwarders’ services, could potentially compete against both Toll and Patrick. 
Also, market inquiries with customers indicated that while some customers 
preferred to deal with one operator for all their logistics needs, others would use 
a range of operators to maintain competitive tension or capitalize on the 
particular expertise of operators in particular areas. 

 
110. However, market participants raised concerns that no other potential competitor 

would have a comparable suite of assets to a combined Toll/Patrick – including 
stevedoring, container terminals, interstate rail line-haul, and extensive freight 
forwarding operations.  

 
Impact of the Undertaking on the proposed acquisition 
 
111. As outlined above, the ACCC found that due to the Undertaking, and in 

particular Toll’s commitment to divest 50% of Pacific National, Toll would not 
be likely to gain any additional ability to influence the activities of Pacific 
National. The Undertaking also seeks to facilitate new entry into non-bulk east-
west rail line-haul services and provide some additional safeguards including 
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non-discrimination clauses to prevent Pacific National discriminating in favour 
of Toll. 

 
112. As an additional measure, the Undertaking provides that in relation to container 

port terminals Toll will not discriminate in favour of Toll or Patrick’s freight 
forwarding or logistics operations in terms of price or service quality. The 
ACCC notes that companies that conduct business with Patrick’s port terminals 
will provide an important focus for monitoring. If the Undertaking was not 
being complied with, these parties have a strong incentive to lodge a complaint 
with the ACCC. The ACCC can then follow up the complaint and, if necessary, 
take action against the merged party for non-compliance with the Undertaking. 

 
113. In these circumstances, the ACCC found that the Undertaking was likely to 

alleviate its concerns in relation to integrated logistics. While the ACCC noted 
the existence of only two major stevedoring players, the ACCC considered that 
it would be possible for potential competitors to put together a viable alternative 
integrated package utilising the other major competing stevedore, particularly 
since market inquiries revealed that full ownership of assets is not required in 
order to offer an integrated package service.  

 
 
Why the ACCC accepted behavioural undertakings 
 
114. Toll has provided various undertaking commitments that are behavioural in 

nature. That is, the commitments are not structural such as divestment 
undertakings, but instead behavioural commitments relating to how Toll will 
operate the port operations, how Pacific National will operate and how Toll will 
behave in its dealings with Pacific National.  

 
115. Generally, the ACCC is reluctant to rely on behavioural undertakings to address 

competition issues. Behavioural undertakings do not address underlying 
structural competition concerns and issues often exist in relation to 
enforceability and monitoring of compliance.  

 
116. The ACCC rejected the behavioural undertakings offered by Toll, at the outset 

of this matter, in relation to the operation of Pacific National. The change in 
circumstance that led to the ACCC accepting Toll’s behavioural undertakings in 
relation to Pacific National, is that Toll was originally intending to take control 
of 100% of Pacific National, whereas with the Undertaking accepted by the 
ACCC, Toll will only control a maximum of 50% of Pacific National.  

 
117. As stated earlier, the ACCC considered that Toll’s divestment of its 50% interest 

in Pacific National would assist significantly in addressing the key anti-
competitive discrimination issues arising in the non-bulk east west rail line-haul 
market and rail freight forwarding services. With the Undertaking, Toll will 
remain constrained in its ability to use Pacific National to anti-competitively 
discriminate against rivals and favour Toll’s own freight forwarding operations.  

 
118. The ACCC considers that in circumstances where Toll acquires 100% of Pacific 

National, relying on behavioural undertakings to prevent discrimination in 
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favour of Toll’s downstream interests would be problematic. However, where 
Toll owns a maximum of 50% of Pacific National, the ACCC is not relying on 
behavioural undertakings alone. The first line of defence against discriminatory 
behaviour against Toll’s rivals will be the other shareholder’s pressure to ensure 
that Pacific National acts only in Pacific National’s interests.  

 
119. The ACCC has also accepted behavioural undertakings in relation to Patrick’s 

port operations, so that Toll will not discriminate in favour of its own landside 
logistics operations. In this case, the competitive presence of P&O provides 
customers with an alternative to Patrick ports, which should limit the ability and 
the incentive of the owner of Patrick’s port operations to anti-competitively 
discriminate in favour of its own landside operations.  

 
120. The behavioural undertakings provide an important additional protection against 

Toll's ability to engage in discriminatory conduct. 
 
121. The ACCC expects competitors, customers and suppliers to play a key role in 

monitoring post merger behaviour and compliance with the terms of section 87B 
undertakings. If an undertaking is not being complied with, these parties have a 
strong incentive to lodge a complaint with the ACCC.  

 
122. As with all undertakings, the ACCC notes that if parties take an iterative 

approach in relation to offering undertakings, this can cause significant delays in 
the merger review process due to the need for the ACCC to consult with market 
participants on each substantive version. 

 
 
Remedy for failure to comply with Undertakings. 
 
123. The Undertaking requires Toll to undertake the divestment of its 50% interest in 

Pacific National, Patrick Shipping, the Patrick Tasmanian Freight Forwarding 
Business, a Vehicle Transport Business, the Minto Siding and its interest in 
PrixCar together with implementing and complying with substantial behavioural 
undertakings. There are an unusually large and complex set of inter-related 
obligations in the Undertaking. In considering such a set of inter-related 
obligations the ACCC must have regard to the risk of failure to divest a business 
or businesses and the failure to comply with the behavioural undertakings. The 
larger and more complex the undertakings the greater the risk of non-
compliance.   

 
124. However, the ACCC was prepared to accept the unusually large scope and scale 

of the inter-related actions required by the Undertaking on the basis that Toll 
will not contest the bringing of any application to the Federal Court by the 
ACCC for divestment of others assets, including potentially the divestment of 
Patrick shares as the ultimate sanction, should it not strictly comply with the 
terms of the Undertaking, whether due to its own actions or the order of a Court 
by way of injunction or otherwise. That is, the ACCC is satisfied that the 
ultimate sanctions available for Toll's non-compliance with any part of the 
Undertaking, for whatever reason, would adequately address the ACCC's 
competition concerns. 
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125. In relation to failure to comply with the Undertaking more generally, and 
particularly in relation to failure to comply with the behavioural undertakings, 
the ACCC can take action by applying to the Federal Court for an order under 
section 87B(4) of the Act. The Court, if it is satisfied that the party to the 
undertaking has breached a term of the undertaking, may make all or any of the 
following orders: 

 an order directing the person to comply with that term of the undertaking; 

 an order directing the person to pay to the Commonwealth an amount up to 
the amount of any financial benefit that the person has obtained directly or 
indirectly and that is reasonably attributable to the breach; 

 any order that the Court considers appropriate directing the person to 
compensate any other person who has suffered loss or damage as a result of 
the breach; and 

 any other order that the Court considers appropriate. 

126. The remedies available under section 87B and in particular sub section (4) are in 
fact wider than those otherwise available for breaches of Part IV of the Act.  

 
Conclusion 
 
127. On the basis of the above, the ACCC decided that the Proposed Acquisition 

would not have the effect or be likely to have the effect of substantially 
lessening competition in a market after taking the Undertaking into account.  

 
 
 
 
 
 
 
 


