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Introduction 
 
1. On 5 December 2005, the Australian Competition and Consumer Commission (the 

ACCC) announced that it had decided that the proposed acquisition of Coopers 
Brewery Limited (Coopers) by Lion Nathan Limited (Lion Nathan) would not have 
the effect, or be likely to have the effect, of substantially lessening competition in the 
national market for beer in contravention of section 50 of the Trade Practices Act 
1974 (the Act). 

 
2. The ACCC made its decision on the basis of the information provided by the parties 

and information arising from its market inquiries. This Public Competition 
Assessment outlines the basis on which the ACCC has reached its decision on the 
proposed transaction, subject to confidentiality considerations. 
 

Public Competition Assessments 
 
3. To provide an enhanced level of transparency and procedural fairness in its decision 

making process, the ACCC issues a Public Competition Assessment for all transaction 
proposals where: 

• a merger is rejected; 

• a merger is subject to enforceable undertakings; 

• the merger parties seek such disclosure; or 

• a merger is approved but raises important issues that the ACCC considers should 
be made public. 

 
4. In this case, it is considered that the merger raises important issues that the ACCC 

considers should be made public. 
 
5. By issuing Public Competition Assessments, the ACCC aims to provide the market 

with a better understanding of the ACCC's analysis of various markets and the 
associated merger and competition issues. It also alerts the market to the 
circumstances where the ACCC’s assessment of the competition conditions in 
particular markets is changing, or likely to change, because of developments. 
  

6. Each Public Competition Assessment is specific to the particular transaction under 
review by the ACCC. While some transaction proposals may involve the same or 
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related markets, it should not be assumed that the analysis and decision outlined in 
one Public Competition Assessment will be conclusive of the ACCC’s view in respect 
of other transaction proposals, as each matter will be considered on its own merits. 
 

7. Many of the ACCC’s decisions will involve consideration of both non-confidential 
and confidential information provided by the merger parties and market participants. 
In order to maintain the confidentiality of particular information, Public Competition 
Assessments do not contain any confidential information or identify the sources of 
such information. While the ACCC aims to provide an appropriately detailed 
explanation of the basis for the ACCC decision, maintaining confidentiality will be 
the ACCC's paramount concern. 

 

The parties 
 
The acquirer: Lion Nathan Limited  
 
8. Lion Nathan is involved in the manufacturing, wholesaling and retailing of beverages 

in Australia and New Zealand. It produces and distributes around 900 million litres of 
beer annually in Australia and New Zealand.  

 
9. Lion Nathan’s portfolio of beer brands includes Tooheys, XXXX, Hahn, West End, 

Emu, Swan, James Squire, Lion Red, Speight’s and Steinlager. Lion Nathan also 
distributes the foreign brands Heineken, Beck’s, Kirin, Pilsner Urquell and 
Boddingtons under licence in Australia. 
 

10. Lion Nathan owns seven wineries in Australia; distributes licensed wine and spirits 
brands; and produces and distributes ready-to-drink beverages (RTDs).  
  

The target: Coopers Brewery Limited  
 
11. Coopers is an unlisted, public company based in South Australia which produces a 

range of beers, home brews and malt extract.  
 
12. Coopers brands include Coopers Original Pale Ale, Coopers Sparkling Ale and 

Coopers Dark Ale. Coopers also imports and distributes Budweiser.  
 

13. Coopers’ products are advertised, distributed and sold throughout Australia. Coopers 
uses its own sales and distribution team in South Australia and the Northern Territory. 
In other states, it distributes through Premium Beverages, a joint venture between 
Coopers and American Beverage Distributors Pty Ltd established in January 2003, in 
which Coopers owns an 80 per cent interest.  

 

The proposed transaction 
 

14. On 1 September 2005 Lion Nathan announced that it intends to make an off-market 
offer for Coopers. On 26 September 2005 the ACCC commenced an assessment of 
the proposed acquisition under the ACCC’s Guidelines for Informal Merger Reviews 
(issued in October 2004). 
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Timing 
 
Table One: Timeline 
Date Event 
1 September 2005 Lion Nathan informed the ACCC that it was seeking 

informal clearance and that it would be making a 
submission to the ACCC. 

26 September 2005 ACCC received submission from Lion Nathan and 
commenced assessment 

11 October 2005  Phase I market inquiries completed 
16 November 2005 Statement of Issues published 
25 November 2005 Phase II market inquiries completed 
5 December 2005 ACCC decision announced. 

 

Market inquiries 
 

15. The ACCC conducted market inquiries with a range of industry participants, 
including competitors, customers, suppliers and distributors. 

 

Market definition 
 
16. The ACCC considered that the relevant market for this proposed acquisition was the 

national market for beer. 
 
Geographic market dimension 

 
17. The ACCC concluded that the relevant geographic market for this proposed 

acquisition is a national market for the following reasons: 

• there is a growing trend for beer to be centrally produced and nationally 
distributed. For example, Lion Nathan supplies beer Australia-wide from its 
breweries in NSW, Queensland, South Australia and Western Australia. Similarly, 
the ACCC understands that CUB supplies beer Australia-wide from its breweries 
in Victoria, Queensland, Western Australia and Tasmania; 

• price differentials between states are small; and 

• a growing percentage of beer is sold, priced and marketed nationally (this includes 
brands such as VB, Carlton Draught, Tooheys New and most premium brands).  

 
18. The ACCC considered that a South Australian market was unlikely to exist, 

particularly as beer supplied from other states constitutes a significant proportion of 
beer sold in South Australia. In particular, CUB supplies beer to South Australia from 
breweries outside of South Australia. 

 
Product market dimension 
 
19. Some market inquiries contended that separate ‘standard’ and ‘premium’ markets 

exist.  The ‘standard’ beer market was said to include high sales volume brands such 
as Victoria Bitter, Tooheys New and XXXX. The premium beer market was said to 
include beers produced by smaller domestic brewers such as Coopers, Cascade 
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(owned by Fosters) and James Boag (owned by San Miguel), boutique beers, and 
international beer brands (including those brewed by Lion Nathan and Fosters under 
licence). Other market respondents favoured a single beer market. 

 
20. In terms of demand side substitutability, beer brands primarily compete with those 

closest to them in price. The competitive constraint imposed by competing brands 
diminishes significantly as the price differs. For example, it is unlikely that many 
drinkers of beers priced around $45 per case would switch to beers priced around $30 
a case in response to a price rise. Rather, they would seem more likely to switch to 
competing beers around the $45 mark. 
 

21. However, in terms of supply side substitutability, it is likely that a (hypothetical) 
producer of standard beer could commence supplying a premium beer with little 
investment. The ACCC understands that both standard and premium beer can be 
produced from the same brewery and that marketing and advertising costs for a 
premium beer are likely to be significantly lower than for launching a new standard 
beer.  
 

22. Consequently, given supply-side substitutability, it is likely that both standard and 
premium brewers would be potential constraints if Lion Nathan sought to raise 
Coopers’ prices. Therefore, the ACCC considers that for the purposes of analysing 
this proposed acquisition, a single beer market exists. 

 

Coopers’ position in a national market for beer 
 
23. While Coopers' market share is growing, including outside of South Australia, its 

market share in a national beer market remains small, and substantially smaller than 
the two major beer producers in Australia, CUB and Lion Nathan. The ACCC 
received confidential market share information during market inquiries. However, 
media reports estimate Coopers’ market share at between 2 and 3% of the national 
market for beer.1 Accordingly, the acquisition of Coopers by Lion Nathan would 
represent only a small addition to the existing market share of Lion Nathan, and 
would only slightly increase market concentration in the already highly-concentrated 
national beer market. 

24. In most cases, a small increase in market concentration would be unlikely to 
substantially lessen competition in a market. However, in some cases, small players 
can significantly influence the intensity of competition in a market. The acquisition of 
such a player, particularly by a larger player in the market, might then substantially 
lessen competition.  

 

Phase I market inquiries 

25. In this matter, Phase I market inquiries suggested that: 

• Coopers influences Lion Nathan’s and CUB’s pricing. For example, market 
inquiries suggested that the price of premium beers such as Becks and Heineken 

                                                 
1“Lion Nathan bid for Coopers faces hurdle”, Sydney Morning Herald, 2/9/05  
 “Lion's man has runs on the board”, The Australian, 28/11/05 
 “Australia's Coopers says 2006 revenue ahead of target”, Reuters, 29/11/05  

 4



(both distributed by Lion Nathan) had been reduced in response to discounting by 
Coopers in South Australia. 

• Coopers influences product innovation by Lion Nathan and CUB. For example, 
the releases of Southwark Pale Ale by Lion Nathan and VB Original Ale by CUB, 
which market inquiries suggested were attempts to attract customers away from 
Coopers Original Pale Ale. 

• Coopers influences Lion Nathan’s and CUB’s marketing and advertising. For 
example, market inquiries suggested that, in response to Cooper’s advertising, 
Lion Nathan and CUB had commenced using historical imagery to market some 
beer products, an example being Lion Nathan establishing the James Squire brand 
(James Squire being the first brewer in Australia). 

• Lion Nathan was seeking to acquire Coopers to neutralise a growing and 
potentially significant brewer. In contrast, it was suggested that rivalry between 
Lion Nathan and CUB might have a considerably more significant effect on 
competition in the beer industry than rivalry with Coopers. 

• The proposed acquisition would raise barriers to entry for new beer products by 
removing a viable independent distribution network for those brewers that did not 
have their own (that is, all brewers except Lion Nathan and CUB). 

• Using either Lion Nathan or CUB to distribute product could be problematic as 
these companies have an incentive to limit the growth of competing products to 
avoid cannibalising their own sales.  

 
26. These concerns led the ACCC to issue a Statement of Issues on 16 November 2005. 
 

Statement of issues – 16 November 2005 
 

27. The ACCC’s Statement of Issues sought further information on: 

• the extent to which Coopers influences the pricing, product development and 
marketing of, in particular, Lion Nathan and CUB; and  

• whether the removal of the Coopers distribution network would raise barriers to 
entry.  

 

Phase II market inquiries 
 
Prices, product innovation and marketing 

 
28. During Phase II of market inquiries, information was received (including confidential 

information) which: 

• Did not support a conclusion that Coopers significantly influences the price of 
premium beers in particular. 

• Cast considerable doubt on whether new product releases by Lion Nathan and 
CUB were competitive responses to Coopers’ products. In particular, the ‘pale ale’ 
style of beer is not unique to Coopers and is also produced by other companies 
including CUB. Consequently it was not clear that pale ale product releases by 
Lion Nathan were aimed at attracting customers away from Coopers Original Pale 
Ale. 
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• Strongly suggested that the types of marketing and advertising campaigns used by 
Coopers (such as those using emphasising the history of the beer or brewery) are 
common throughout the beer industry worldwide. Examples include the use of 
Clydesdale Horses by Budweiser, Stella Artois stating its brewing heritage dates 
to 1366 and Guinness’ use of the historic harp. 

 
ACCC View 

 
29. The ACCC is of the view that Coopers actively competes with Lion Nathan and CUB 

in certain segments of the national market for beer where it has placed products 
(particularly premium and sub-premium beers and more generally in South Australia). 
However, there is little evidence to suggest that Coopers has a significant impact on 
the market beyond this. Rather, evidence available to the ACCC (including 
confidential information) suggests that most of the competitive tension in the national 
market for beer is generated by competition between Lion Nathan and CUB.  
  

30. Consequently, the ACCC concluded that Coopers does not sufficiently influence the 
intensity of competition across the national beer market for the proposed acquisition 
to raise competition concerns. 

 
Distribution systems as a barrier to entry 

 
31. Phase II market inquiries: 
 

• Suggested that although Coopers provides sales and marketing services through 
Premium Beverages (its distribution joint venture), it relies on the existing 
independent wholesale distribution network to physically distribute beer products. 

• Confirmed that Coopers did not face incentives to limit the growth of any beers it 
distributed, however market inquiries suggested that this was because Coopers 
was a niche competitor – that is, focussed on producing and marketing a limited 
selection of premium and sub-premium beers, particularly in South Australia. 

• Indicated general concerns about the proposed acquisition contributing to a trend 
of volume being removed from the independent liquor wholesale network.  

 
ACCC View 
 
32. The ACCC concluded that independent brewers would still have access to the 

independent liquor wholesale network post-acquisition. Further, the ACCC did not 
consider that the barriers to replicating the marketing and sales function performed by 
Premium Beverages were substantial enough for the proposed acquisition to raise 
competition concerns. 
 

33. In addition, Coopers only distributes a small percentage of the national market for 
beer.  
 

34. Consequently, the ACCC concluded that the proposed acquisition of Coopers by Lion 
Nathan, and Cooper’s consequent removal as an independent beer wholesaler, would 
be unlikely to raise substantial competition concerns. 
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Other issues 
 
Buyer power of retailers 
 
35. On the one hand, it does not seem feasible for either Lion Nathan (or CUB) to stop 

selling beer through Coles or Woolworths. On the other hand, it seems equally 
unlikely that Coles or Woolworths would be able to cease selling Lion Nathan (or 
CUB) products. Consequently, it appears that large beer producers and large liquor 
retailers possess similar levels of bargaining power when dealing with each other.  
The proposed acquisition is unlikely to alter this. 

 
Import competition  
 
36. The ACCC understands that imported beer (as opposed to international brands brewed 

in Australia) constitute a very small proportion of the market (probably less than 5 per 
cent). Market inquiries also suggested that, beyond a quite low sales threshold, 
overseas brewers would seek to have their beer brewed in Australia. Consequently, 
the ACCC does not consider that imports would be likely to be a significant constraint 
on the merged entity. 

 
Coordinated Conduct 
 
37. Given the finding above (at paragraph 29) that Coopers’ influence on the intensity of 

competition in the national beer market is limited, the ACCC did not consider that the 
proposed acquisition was likely to increase the potential for coordinated conduct 
between Lion Nathan and CUB.  

 
Barriers to entry 
 
38. The ACCC considers that barriers to small-scale entry are likely to be low. However, 

the impact on competition of small-scale brewers is likely to be correspondingly 
small. 
 

39. In contrast, barriers to entry at a moderate to large scale – which would likely involve 
the launch of a new standard beer – are likely to be high due to: 

• the high sunk costs and capital requirements – for example, in relation to the 
construction of one or more large breweries; and 

• the high sunk costs required to advertise and market a new product to compete 
with existing brand loyalty, in particular in relation to the major beer brands.  
 

40. In addition, there is no evidence of moderate to large-scale entry in recent times. 
 
41. Consequently, the ACCC is of the view that barriers to entry at a level likely to 

constitute a real competitive constraint on Lion Nathan and CUB are high. 
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Conclusion 
 
42. The ACCC concluded that Lion Nathan’s proposed acquisition of Coopers was 

unlikely to result in a substantial lessening of competition in the national market for 
beer for the following reasons: 

• The proposed acquisition would represent only a small addition to the existing 
market share of Lion Nathan, and would only slightly increase market 
concentration in the already highly-concentrated national beer market. 

• Coopers does not sufficiently influence the intensity of competition across the 
national beer market for the proposed acquisition to raise competition concerns. 

• Cooper’s removal as an independent beer wholesaler would be unlikely to raise 
substantial competition concerns. 
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