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Public Competition Assessment 
19 December 2005 

 
RIO TINTO - PROPOSED ACQUISITION OF A 50% INTEREST IN THE HOPE 

DOWNS IRON ORE PROJECT  
 
 
INTRODUCTION 
 
1. On 10 November 2005, the Australian Competition and Consumer Commission 

(the ACCC) announced that it had decided that the proposal by Hamersley WA 
Pty Ltd (Hamersley), a wholly owned subsidiary of Rio Tinto Ltd (Rio Tinto), to 
acquire a 50% interest in the Hope Downs Iron Ore project (the Hope Downs 
Project) would not have the effect, or be likely to have the effect, of substantially 
lessening competition in the relevant markets in contravention of section 50 of the 
Trade Practices Act 1974 (the Act). 

2. The ACCC made its decision on the basis of the information provided by the 
parties and information arising from its market inquiries.  This Public Competition 
Assessment outlines the basis on which the ACCC has reached its decision on the 
proposed transaction, subject to confidentiality considerations. 

PUBLIC COMPETITION ASSESSMENTS 

3. To provide an enhanced level of transparency and procedural fairness in its 
decision making process, the ACCC issues a Public Competition Assessment for 
all transaction proposals where: 

 a merger is rejected; 

 a merger is subject to enforceable undertakings; 

 the merger parties seek such disclosure; or 

 a merger is approved but raises important issues that the ACCC considers 
should be made public. 

4. This Public Competition Assessment has been issued because the proposed 
acquisition by Hamersley, a wholly owned subsidiary of Rio Tinto, of a 50% 
interest in the Hope Downs Project raises important issues relating to the role of 
key transport infrastructure as a barrier to entry in the iron ore industry.  
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5. By issuing Public Competition Assessments, the ACCC aims to provide the 
market with a better understanding of the ACCC's analysis of various markets and 
the associated merger and competition issues. It also alerts the market to the 
circumstances where the ACCC’s assessment of the competition conditions in 
particular markets is changing, or likely to change, because of developments.  

6. Each Public Competition Assessment is specific to the particular transaction under 
review by the ACCC. While some transaction proposals may involve the same or 
related markets, it should not be assumed that the analysis and decision outlined in 
one Public Competition Assessment will be conclusive of the ACCC’s view in 
respect of other transaction proposals, as each matter will be considered on its 
own merits.  

7. Many of the ACCC’s decisions will involve consideration of both non-
confidential and confidential information provided by the merger parties and 
market participants. In order to maintain the confidentiality of particular 
information, Public Competition Assessments do not contain any confidential 
information or its sources. While the ACCC aims to provide an appropriately 
detailed explanation of the basis for the ACCC decision, where this is not 
possible, maintaining confidentiality will be the ACCC's paramount concern. 

THE PARTIES  

The acquirer – Hamersley (Rio Tinto) 
 
8. Rio Tinto Iron Ore (RTIO) is the division of the Rio Tinto group of companies 

with responsibility for Rio Tinto’s iron ore interests around the world.  Rio Tinto 
is the second largest producer of iron ore globally and produced in excess of 140 
million tonnes (Mt) in 2004, representing approximately 11.7% of world 
production, 130 Mt of which was produced in Australia.1 

9. RTIO holds a 100% interest in Hamersley Iron Pty Limited and a 53% interest in 
Robe River Iron Associates, an unincorporated joint venture.  RTIO operates or 
has interests in approximately nine major iron ore mines in the Pilbara region of 
Western Australia and has overseas operations in Canada, Brazil, India and West 
Africa.  

The Target – Hope Downs Project 
 
10. The Hope Downs Project is located in the Pilbara region and is owned by 

Hancock Prospecting Pty Ltd’s (Hancock Prospecting) wholly owned subsidiary 
Hope Downs Iron Ore Pty Ltd (HDIO).  Hancock Prospecting is primarily an iron 
ore prospecting company.  The Hope Downs Project is part of several mining 
leases that cover an area of 500 km² predominantly in the Central Pilbara region 
and contains reserves and resources of Brockman and Marra Mamba iron ore.  

                                                 
1 Metal Bulletin Conference presentation, “Building for the long term”, Beijing 10-12 April 2005, Ian 
Bauert, page 4 
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11. These reserves and resources are said to be capable of supporting a minimum 
mining operation of 25 Mt per year for over 30 years.2  RTIO proposes to use its 
existing managed rail, port and power infrastructure to operate the Hope Downs 
mine and intends to export all of the iron ore produced by Hope Downs.     

12. Hancock Prospecting was formerly a party to an agreement with Kumba 
Resources Limited (Kumba) in relation to the Hope Downs deposits.  However on 
1 July 2005, pursuant to an option, the Hancock group of companies (the Hancock 
Group) acquired Kumba’s 50% interest in the Hope Downs Project.  

THE TRANSACTION  

13. On 1 July 2005 Rio Tinto announced that its wholly owned subsidiary Hamersley 
would enter into a 50:50 unincorporated joint venture with HDIO, to develop the 
Hope Downs iron ore assets. Under the proposed joint venture arrangements, 
Hamersley will acquire from HDIO a 50% interest in the Hope Downs Project, 
which include interests in the: 

 Hope Downs Project tenements; and 

 rights of HDIO under the Iron Ore (Hope Downs) Agreement Act 1992 (WA) 
(the Hope Downs State Agreement), which includes a right to construct a 
railway line along a specified route. 

14. For the purpose of this Public Competition Assessment, the relevant acquirer will 
be referred to as Rio Tinto. 

TIMING  FOR ACCC COMPETITION ASSESSMENT 

Date Event 

1 July 2005 Rio Tinto announced the proposed acquisition. 

11 July 2005 ACCC commenced preliminary assessment following 
public announcement of the proposed acquisition and 
receipt of initial submission from Rio Tinto. 

17 August 2005 ACCC requested further information from Rio Tinto.  
ACCC timeline suspended until information provided. 

25 August 2005 ACCC received information requested from Rio Tinto.  
ACCC timeline recommenced. 

19 October 2005 ACCC elevated its investigation of the proposed acquisition 
to an assessment under the Informal Guidelines following 
market participants’ submissions and initiated further 
market inquiries. 

                                                 
2 Document entitled “Information on the Hope Downs Iron Ore Project”, Located at: 
http://www.hancockprospecting.com.au/hope.html 
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20 October 2005 ACCC requested further information from Rio Tinto and 
Hancock.  ACCC timeline suspended until information 
provided. 

27 October 2005 ACCC received further information from Rio Tinto and 
Hancock.  ACCC timeline recommenced. 

31 October 2005 ACCC staff, Commissioner King and Commissioner Willet 
met with Rio Tinto. 

31 October 2005 ACCC requested further information from Rio Tinto and 
Hancock.  ACCC timeline suspended until information 
provided. 

3 November 2005 ACCC received further information from Rio Tinto and 
Hancock.  ACCC timeline recommenced. 

9 November 2005 ACCC announced it would not oppose the proposed 
acquisition. 

 
MARKET INQUIRIES 

15. The ACCC conducted market inquiries regarding the proposed acquisition with a 
range of interested parties, including competitors and customers in the iron ore 
industry.  

MARKET DEFINITION 

16. The proposed acquisition by Rio Tinto of an interest in the Hope Downs Project 
has been considered by the ACCC in relation to the global, seaborne and domestic 
iron ore markets as well as the market for the supply of transport services for iron 
ore in the Pilbara region.   

COMPETITION ASSESSMENT 

17. In considering whether the proposed acquisition would result in a substantial 
lessening of competition pursuant to section 50 of the Act the ACCC assessed 
whether the acquisition of the 50% interest by a party independent of Rio Tinto 
and BHP Billiton (BHP) (as incumbent miners and railway operators in the 
Pilbara region) would have: 

 had the effect of increasing competition for the global and domestic supply of 
iron ore, such that there would likely have been a significant decrease in 
global and/or domestic prices of iron ore;  

 through the construction of a new railway and the provision by that railway’s 
owner of freight carriage services to third parties, increased competition for 
iron ore transport services in the Pilbara region, and thereby reduced barriers 
to entry to iron ore mining in the Pilbara region; and 
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 through increased access to existing rail infrastructure, or a freight carriage 
service from existing rail infrastructure, by third parties, increased competition 
for iron ore transport services in the Pilbara region, and thereby reduced 
barriers to entry to iron ore mining in the Pilbara region. 

18. The ACCC also explored the other possible counterfactual which may have arisen 
had Rio Tinto (or BHP) not been part of the proposed acquisition, which is that 
Hope Downs would have remained undeveloped as no alternative independent 
developer would have been suitable/available. 

19. The ACCC concluded that the proposed acquisition would be unlikely to 
substantially lessen competition in relation to all relevant markets.  Set out below 
is a summary of the factors that the ACCC took account of in considering the 
issues outlined above.  

Whether the development of Hope Downs by an independent would increase 
competition for iron ore 

20. The ACCC considered whether lower prices for iron ore would have arisen if an 
independent party had been the joint venture partner on the Hope Downs Project. 
The ACCC’s analysis initially assumed (based on Kumba’s prior involvement 
with Hope Downs and interest from many other parties) that it would have been 
feasible for a party, independent of Rio Tinto and BHP, to construct the railway 
and port infrastructure necessary to develop Hope Downs.  

Price determinants in the iron ore industry and the seaborne iron ore market 

21. Market inquiries confirmed that iron ore prices are set in reference to international 
benchmarks that are the outcome of negotiations each year between 
Japanese/Chinese steel mills and either of Rio Tinto, Companhia Vale do Rio 
Doce (CVRD) or BHP (the ‘big three’ iron ore producers and exporters).   

22. The big three have a significant role in the iron ore price negotiations because they 
are by far the largest producers and exporters of iron ore in the world and thereby 
dominate the global seaborne iron ore trade.  This trade has been described as 
“…iron ore that is capable of being traded internationally in sea-going vessels”.3   

23. The global seaborne iron ore trade rose by 14% to 605 Mt in 2004.  This 
represents just over 50% of total global iron ore production and over 90% of trans-
national iron ore trade.4   

24. The big three account for more than 66% of seaborne iron ore trade.  CVRD had 
an estimated 32% share (200 Mt) of seaborne trade in 2004, followed by Rio 
Tinto with approximately 19% (115 Mt) and BHP with an estimated 15% (97 
Mt).5 

 

                                                 
3 Final Determination, BHP Billiton Minerals Pty Ltd Application for Authorisation A40094, A40095 
and A40096, at paragraph 6.45 
4 The iron ore market 2004 – 2006, summary of UNCTAD report to the United Nations, May 2005. 
5 Iron Ore Industry Trends and Analysis, Baffinland Iron Mines Corporation, 10 May 2005, p. 7 & 8. 
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Hope Downs’ estimated production  
 
25. The Hope Downs joint venture includes the Hope Downs 1, 2 and 3 iron ore 

deposits, and the East Angelas 1, 2 and 3 deposits.6  These deposits are located in 
the Pilbara region, which is generally regarded as being one of the lowest cost iron 
ore producing areas in the world. 

26. It is only once an iron ore ‘resource’ is deemed economically feasible to mine that 
it can it be classified as a ‘reserve’.7  Only the Hope Downs 1 deposit has been 
classified to a ‘reserve’ level, with proven reserves of 450 Mt.  A further 850 Mt 
of iron ore ‘resources’ has been measured at the other Hopes Downs deposits.8   

27. Hancock Prospecting also indicate that 550 Mt of resources exist at the East 
Angelas deposits, and they believe that there is the potential for a further 400 Mt 
to be found in relation to these deposits.9    

28. Therefore, the best estimate at this stage of the total production from Hope Downs 
is 450 Mt of reserves plus an additional 1400 Mt of resources and the potential for 
a further 400 Mt of iron ore resources.  

An independent’s estimated shares of the global and seaborne iron ore trades and the 
likely impact on competition of the Hope Downs project 

29. It is clear that estimated total iron ore production from Hope Downs is very 
speculative.  However, based on a reserve figure for the Hope Downs mines of 
450 Mt and a further 850 Mt of iron ore resources, Hancock Prospecting estimate 
that Hope Downs is capable of supporting a yield of 30 Mt/a.10  Based on the 2004 
global and seaborne iron ore production figures of 1200 Mt and 605 Mt 
respectively, 30 Mt would represent a 2.5% share of the global supply of iron ore 
and a 5% share of the global seaborne trade.  

30. Rio Tinto and Hancock Prospecting intend that all of the Hope Downs production 
be exported and therefore this production will form part of the seaborne iron ore 
trade.  As discussed above, global iron ore prices are determined by negotiations 
for the seaborne supply of iron ore.  It can be argued that seaborne supply by an 
independent operator of Hope Downs may displace higher cost producers or add 
new competition to price negotiations.   

31. However, notwithstanding that any independent that was a party to the 
development of the Hope Downs deposits would have the advantage of being a 

                                                 
6 “Hope Downs joint venture strengthens Rio Tinto’s position in the global iron ore market”, Rio Tinto 
News Release, 1 July 2005   
7 FMG Application to Access Mt Newman Railway Line under Part IIIA, Prepared by CRA 
International for BHP Billiton Iron Ore, 3 June 2005, p 40 
8 “Hope Downs joint venture strengthens Rio Tinto’s position in the global iron ore market”, Rio Tinto 
News Release, 1 July 2005 
9 Hancock Prospecting Pty Ltd and the Hope Downs Project – Presentation for the China Iron Ore 2005 
Metal Bulletin Conference, 10-12 April 2005, China World Hotel Beijing.  Located at  
http://www.hancockprospecting.com.au/downloads/ChinaPresentation.pdf 
10 Hope Downs Iron Ore Project Presentation – March 2005, p3. Located at 
http://www.hancockprospecting.com.au/downloads/HopeDownsIronOreProjectMarch05.pdf 
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low cost Pilbara producer, market inquiries strongly suggest that a supplier the 
size of Hope Downs would be a follower of the international benchmark price.  

Whether the development of Hope Downs by an independent would reduce the 
barriers to entry in the iron ore industry 
 
32. The ACCC considered an argument that Rio Tinto’s proposed acquisition of an 

interest in Hope Downs forecloses the opportunity for other independents to 
access railway (and port) facilities in the Pilbara. Development of Hope Downs, 
including construction of a new railway, by a party independent of Rio Tinto and 
BHP may have reduced barriers to entry in the iron ore industry.  In exploring this 
issue the ACCC addressed whether: 

 there are other independent mining parties with tenements/deposits/mines in 
the vicinity of any new Hope Downs railway; and  

 a railway line (and port facilities) built for Hope Downs would have carried 
the iron ore of third parties, or if Hope Downs gained a freight carriage service 
from, or access to, existing rail infrastructure, this may have set a precedent 
for other parties to follow. 

33. Finally, the ACCC considered the other options available which may ameliorate 
the current barriers to entry which exist in the Pilbara, regardless of whether an 
independent party developed new rail and port facilities for the Hope Downs 
Project.  

Whether there are other independent players with viable iron ore resources in the 
vicinity of any new Hope Downs railway 
 
34. One independent party that would have been potentially likely to benefit from the 

availability of a freight carriage service from a new Hope Downs railway is 
Fortescue Metals Group Ltd (Fortescue).  Fortescue is currently proposing to 
develop a number of its mining tenements in the Chichester ranges as well as a 
development at Mindy Mindy in joint venture with Consolidated Minerals Ltd.   

35. Fortescue have indicated that they have at least 2.4 billion tonnes (Bt) of classified 
resources.11  However, Fortescue has stated that none of the resources it has 
discovered to date have yet made the classification transition from ‘resources’ to 
‘reserves’.  Such a transition, amongst other approvals, is required before the 
financial backing to enable the development of Fortescue’s mines is assured.12 

36. The Hancock Group also has a tenement/deposit at Roy Hill which appears to be 
located in the vicinity of the proposed Hope Downs railway.  The Hancock Group 
has released figures that this tenement potentially has 1200 Mt of iron ore.13  In 

                                                 
11 Fortescue Metals Group Ltd Project Update – The New force in Iron Ore, October 2005, p5. 
Presentation located at: http://www.fmgl.com.au/default.html 
12 Fortescue Metals Group Ltd – In the right place at the right time, 19 January 2005, BBY Limited, p7. 
Located at: http://www.fmgl.com.au/default.html 
13 “Hancock Prospecting Pty Ltd and the Hope Downs Iron Ore Project”, Presentation for the China 
Iron Ore 2005 Metal Bulletin Conference, 10-12 April 2005 China World Hotel Beijing, Located at: 
http://www.hancockprospecting.com.au/downloads/ChinaPresentation.pdf 
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addition to Roy Hill, the Hancock Group also has a number of other tenements 
(for example Wittenoom and Mulga Downs), however at this stage there is no way 
of estimating the potential resources or reserves of these tenements as most of 
them relate to pending exploration licence applications and surrendered temporary 
reserves. 

37. There does appear to be a number of other independent parties/projects that have 
rights/tenements/deposits/exploration targets in the vicinity of Hope Downs.  
However, with the exception of Cazaly Resources which apparently recently 
secured financial backing,14 it appears that their plans are less advanced than even 
Fortescue’s.  Accordingly, it is speculative to assume that any of these companies 
is likely to seek to develop economically viable iron ore reserves in the medium 
term. 

Whether the Hope Downs railway would have been a source of freight carriage 
services to independent mines in the Pilbara region 
 
38. Assuming a new railway (and port) facility would have been built by a joint 

venture independent of Rio Tinto (or BHP) and that other independent parties did 
possess viable iron ore reserves in the vicinity of Hope Downs, in order for this 
railway (and port) facility to reduce barriers to entry it would also have been 
necessary for agreement to be reached between the Hope Downs railway operator 
and the potential mining operators for the supply of a freight carriage service or 
access to this infrastructure. 

39. Clause 24(3) of the Hope Downs State Agreement contains an obligation on the 
Hancock Group to carry the iron ore of third parties over any new railway in 
accordance with arrangements to be entered into between Hancock and the State 
of Western Australia.15  However, this is an obligation to carry iron ore and not an 
obligation to provide access to the rail infrastructure itself, and is similar to 
obligations on BHP and Rio Tinto in relation to their existing railways. As is set 
out in further detail below, there is uncertainty surrounding the effectiveness of 
such carriage obligations as no third party to date has successfully negotiated to 
have their freight carried on either of BHP’s or Rio Tinto’s railway lines.  

40. Furthermore, prior to entering into the transaction with Rio Tinto, Gina Rinehart 
was publicly reported to have stated that planning for the Hope Downs railway 
was on the basis of single user rail infrastructure.16  The Hancock Group has also 
indicated that attempts to increase the capacity of the rail line beyond the forecast 

                                                 
14 “Cazaly gets further up Rio Tinto’s nose”, Australian Financial Review, 15/11/05, p16, Yvonne Ball. 
15 Clause 24(3) of the Iron ore (Hope Downs) Agreement Act 1992 states: “The Company shall if and 
when required carry iron ore and iron ore products of third parties… over the said railway in 
accordance with arrangements (including provision for payment of charges by such third parties) to be 
entered into for the purpose of this subclause between the Company and the State such arrangements 
unless the parties hereto otherwise agree to be similar in all material respects with any other 
arrangements for the carriage of iron ore products of third parties made pursuant to any other 
agreement with the State relating to the mining of iron ore.” 
16 The Sydney Morning Herald reported on 13 April 2005 at page 18 that: “…Gina Rinehart rebuffed 
suggestions her planned Hope Downs iron ore project might be amended to share railway and port 
facilities with WA entrepreneur Andrew Forrest’s planned mine nearby…Ms Rinehart said the 
planning for Hope Downs had been done on the basis of a single user, and would require ‘completely 
different’ designs to accommodate another.” 
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30 Mt/a for the Hope Downs Project would be constrained by the capacity of the 
planned port facility.  

41. Nevertheless, the parties contacted during market inquiries which had entered into 
discussions with the Hancock Group regarding acquiring an interest in Hope 
Downs, generally indicated that they would have considered providing some form 
of freight carriage service to other independent third parties operating in the 
region provided the railway had sufficient capacity to accommodate this and 
subject to an appropriate fee arrangement being negotiated.   

Whether an independent developer of Hope Downs would have gained access to, or a 
freight carriage service from, existing Pilbara rail operators setting a precedent for 
other third parties to follow 

42. As set out below in paragraph 44, there is the possibility that an independent 
developer of Hope Downs could have sought access or a freight carriage service 
from Rio Tinto or BHP by either: 

 applying for and negotiating a freight carriage service with Rio Tinto or BHP 
to their existing Pilbara railways in light of their obligations under the various 
State Agreements to provide such a service to third parties; and 

 applying to the National Competition Council (NCC) to have an existing 
Pilbara rail line declared a service under Part IIIA of the Act, enabling access 
to this line by all third parties.  

43. If pursuing either of these options was successful for Hope Downs it is likely this 
would have encouraged or enabled other third parties to follow suit.  However, as 
set out below, to date the Hancock Group (or any other party) has not been 
successful in negotiating a freight carriage service to existing Pilbara railways 
despite the positive result it achieved in Hancock Prospecting Pty Ltd & Ors v 
BHP Minerals Pty Ltd & Ors [2003] WASC 259 (6 November 2003) (Hancock 
Decision), suggesting that pursuing such an option did not fit with the Hancock 
Group’s timing for the development of Hope Downs.  Further, to date no party 
(including the Hancock Group) has been successful in gaining access to a Pilbara 
rail line pursuant to an application under Part IIIA of the Act.17  Accordingly, and 
given the contentious nature of pursuing this option, it also appears that 
successfully gaining access via this option would not have corresponded with the 
Hancock Group’s timing for the Hope Downs Project. 

Access to transport infrastructure may be supplied by other means 
 
44. The ACCC also considered the argument that competition may not be affected 

regardless of whether Hope Downs was acquired by an independent player that 
offered freight carriage and independent parties existed to use such a service, 

                                                 
17 As set out in paragraph 44  below, in relation to Fortescue’s application under Part IIIA of the Act  
for access to two Pilbara rail lines the ACCC notes that the NCC has made a draft recommendation that 
access be granted in relation to one of these rail lines.  However, this recommendation is still subject to 
public comment, a final recommendation from the NCC to the designated Minister (the Hon. Chris 
Pearce, Parliamentary Secretary to the Australian Government Treasurer) and a decision by the 
Minister to accept or reject the recommendation. 
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because it is possible that access to essential transport infrastructure by third 
parties, or a freight carriage service, may be available in the future through one of 
the following options: 

 A right of carriage may be obtained to Rio Tinto’s or BHP’s railway? – As 
foreshadowed above, obligations to carry freight of third parties already exist 
in relation to Rio Tinto’s and BHP’s existing railway lines.  The WA Full 
Court considered BHP’s obligation in the Hancock Decision and held that 
BHP Minerals Pty Ltd was obliged to negotiate and enter into a contract with 
the various Hancock companies, including Hancock Prospecting, to carry its 
iron ore on its rail line.   

However, despite the carriage obligations of Rio Tinto and BHP under the 
various State Agreements, and the existence of the Hancock Decision, to date 
no party has been able to negotiate a satisfactory freight carriage arrangement 
with Rio Tinto or BHP.18  

 Fortescue’s open access railway? - Fortescue has announced publicly its 
commitment to constructing its own railway and port facilities to link its main 
mining resources in the Chichester ranges to Port Hedland.19    

To this end Fortescue has entered into a Rail Transport Agreement with the 
WA State Government,20 which applies the Railways (Access) Act 1998 (WA) 
and accompanying Rail (Access) Code 2000 (WA) to any railway built 
pursuant to Fortescue’s Rail Transport Agreement, thus requiring Fortescue’s 
railway to be a multi-user facility.   

 
Fortescue’s obligation under this legislation is to provide access to third 
parties and as such differs from Rio Tinto and BHP’s obligations to carry the 
freight of third parties.  Accordingly, there is not likely to be the same 
uncertainty surrounding the enforceability of Fortescue’s access obligations as 
surrounds BHP and Rio Tinto’s carriage obligations.  Nonetheless, at present, 
a number of commercial hurdles must be overcome before Fortescue’s railway 
line is constructed. 
 

 Declaration of a ‘service’ under Part IIIA of the Trade Practices Act 2000? – 
Independent parties in the Pilbara also have the option of applying to the NCC 
to have an existing Pilbara rail line declared a ‘service’ under Part IIIA of the 
Act.  If such a declaration is made, it will result in open access to all third 
parties in relation to the service.  

However, in the decision of Kenny J in Hamersley Iron Pty Ltd v NCC [1999] 
FAC 867 (28 June 1999) which concerned an application for the declaration of 

                                                 
18 WA Government Submission to the National Competition Council, Response to Preliminary Issues 
Paper: Fortescue Metals Group declaration application threshold issue, October 2004, Department of 
Treasury and Finance, p2-3 
19 Fortescue Metals Group Ltd – In the right place at the right time, 19 January 2005, BBY Limited, p1. 
Located at: http://www.fmgl.com.au/default.html and Fortescue Metals Group Ltd Project Update – 
The new force in Iron Ore, October 2005, p6. Located at: http://www.fmgl.com.au/default.html 
20 This Rail Transport Agreement has been ratified by the Railway and Port (The Pilbara 
Infrastructure Pty Ltd) Agreement Act 2004.   
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Hamersley Iron Pty Ltd’s rail track service, Kenny J held that the NCC had no 
jurisdiction to declare the relevant Pilbara rail line a ‘service’ because it was 
held to be part of a ‘production process’.21  However, given the particular facts 
on which Kenny J based her decision the WA State Government has stated 
that “…should the issue be tested again, there is a high probability of a 
different result”.22  

Fortescue has a current application with the NCC for declaration of two 
Pilbara rail lines.  The NCC’s initial findings relating to this application 
(released in December 2004), that the Mount Newman line service23 is capable 
of being considered further for declaration by the NCC whereas the 
Goldsworthy line service is not because it is part of a production process, are 
currently being tested in the Federal Court.  Accordingly, it appears there 
currently exists some scope for ‘testing’ of Kenny J’s decision in the medium 
term. 

 
Notwithstanding these appeals, the NCC has continued its assessment of 
Fortescue’s application and the NCC’s draft recommendation to the Minister, 
that the service provided by BHP’s Mt Newman railway be declared, was 
released on 4 November 2005.   

 
Therefore, the forthcoming decisions relating to Fortescue’s application to the 
NCC may increase the chances of independent mining companies achieving 
access to rail lines in the Pilbara via declaration.  However, such an outcome is 
uncertain and even if it eventuates, due to the likely appeals process, it may be 
a significant time in the future before such access is realised.  

 
45. Accordingly, it appears that in theory a number of options are available to 

independent mining companies by which they can seek to secure freight to port in 
the Pilbara.  However, difficulties still exist in relation to each of these options 
such that neither carriage or access is yet available in practice.  Nevertheless, 
Fortescue’s proposed railway development and the possibility of favourable 
outcomes flowing from Fortescue’s application to the NCC, suggest a possibility 
that in the future barriers to entry in the Pilbara may be lower.   

Uncertainty of an alternative developer – whether Hope Downs would remain 
undeveloped 

46. It is clear to the ACCC that the development of the Hope Downs Project was 
dependent on Hancock Prospecting securing a joint venture partner for the project.  

                                                 
21 Section 44B, Part IIIA of the Act states “service” means a service provided by means of a facility 
and includes: 

(a) the use of an infrastructure facility such as a road or railway line;… 
but does not include:… 
(d)  the use of a production process; 
except to the extent that it is an integral but subsidiary part of the service. 

22 WA Government Submission to the National Competition Council, Response to Preliminary Issues 
Paper: Fortescue Metals Group declaration application threshold issue, October 2004, Department of 
Treasury and Finance, p4 
23 Fortescue has applied to the NCC to have the Mt Newman rail line declared in order that it can 
transport the iron ore from its Mindy Mindy deposits to port. 
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Accordingly, the ACCC explored the arguments that Hope Downs would not have 
been developed without the participation of Rio Tinto (or BHP) as a joint venture 
partner due to the following factors: 

The deposit has remained undeveloped for a significant period of time  
 
47. The land forming part of Hope Downs was first identified as being of prospective 

value in the 1960s, with Hancock being granted an exclusive licence to mine the 
land in 1969.   In 1992 the Hancock Group entered into the Hope Downs State 
Agreement, clause 7 of which required the Hancock Group to submit detailed 
proposals regarding the development by 30 June 1998 to the Minister.  Four 
extensions were granted by the WA State Government to this date and not until 
Rio Tinto’s entry to the transaction was a development proposal submitted by the 
Hancock Group within the final 30 June 2005 deadline.   

48. Under clause 8(7) of the Hope Downs State Agreement it was also required that 
all proposals in relation to the Hope Downs project be finally approved by 31 
December 2005, and failure to achieve this permitted the Minister to give the 
Hancock Group 12 months notice of an intention to terminate the agreement.   

49. Nevertheless, the ACCC noted that under clause 36 the Minister also had power to 
“…extend or further extend any period or vary or further vary any date referred to 
in this Agreement”. 

No likely independent party 
 
50. It was submitted to the ACCC that it is far from clear whether the alternative 

bidders had the financial resources and industry expertise to develop the mine, or 
in any event that it would have been economic to develop the mine in light of the 
high capital costs associated with building a new railway.  However, the ACCC is 
aware of a number of other companies with which the Hancock Group entered 
into discussions regarding acquiring an equity interest in the Hope Downs Project, 
suggesting that there was significant interest, independent of Rio Tinto and BHP, 
in developing the mine.  The ACCC also noted the substantial fee paid to Kumba 
by the Hancock Group so that it was able to exercise an option enabling it to 
acquire Kumba’s interest in the Hope Downs Project. 

Capital costs  
 
51. It was submitted to the ACCC that development of the Hope Downs Project by a 

joint venture independent of Rio Tinto and BHP would be uneconomic due to the 
construction costs of the independent rail and port infrastructure linking the Hope 
Downs mine to Port Hedland.  The following report of comments by Gina 
Rinehart on 4 July 2005 appear to support this submission: 

Speaking at an outcrop of iron ore at Hope North…Ms Rinehart said yesterday 
that it would have been impossible for her company, Hancock Prospecting to 
develop a mine…“The cost pressures on the project, including labour, raw 
materials and currency movements, had pushed the development costs to 
about $4.5bn”…“The deal with Rio means that we still retain control of three 
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areas in the Pilbara but we have the capability of piggy-backing on Rio’s 
infrastructure”24 

 
52. Nevertheless, other parties who had entered into discussions with the Hancock 

Group regarding acquiring an equity interest in the project indicated, during 
market inquiries, that it would have been economical to build the railway and port 
infrastructure because in the long run they would have been able to recover the 
cost of this investment.  One such party also indicated that notwithstanding the 
requirement to construct railway and port infrastructure, the project would have 
been profitable based on the projected output figure of 30 Mt/a.   

CONCLUSIONS 
 
53. Market inquiries strongly suggest that, notwithstanding the fact that Pilbara iron 

ore producers are the lowest cost iron ore producers in the world, any 
development of Hope Downs by a joint venture independent of Rio Tinto and 
BHP would not have reduced benchmark international iron ore prices.  This 
reflects Hope Downs’ small shares of the global and seaborne iron ore trades and 
the price-setting role of traditional negotiations between the ‘big three’ iron ore 
producers and Japanese/Chinese steel mills. 

54. There are several uncertainties in relation to the potential role of any new Hope 
Downs railway in reducing barriers to the mining of iron ore in the Pilbara region, 
including that: 

 Fortescue proposes to build its own railway, and this railway would operate on 
a multi-user basis; 

 the existing Rio Tinto and BHP railways are subject to freight carriage service 
obligations, although no such service has been provided to a third party to 
date; and 

 the operator of a new Hope Downs railway would have been subject to a 
similar freight carriage service obligation and agreement may not have been 
secured on the terms of supply for such a service to any potential new Pilbara 
miner. 

55. The ACCC therefore concluded that Rio Tinto’s proposed acquisition would not 
hinder or prevent competition from an independent market participant that would 
have reduced iron ore prices, nor hindered or prevented new competition in iron 
ore transport services or reduced barriers to entry to iron ore mining.  
Accordingly, the ACCC considered that the proposed acquisition would not 
substantially lessen competition in the relevant markets. 

                                                 
24 The Australian, 4 July 2005, p25 


