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I am very pleased to be here in Western Australia (WA) today, and my thanks 
to the Chamber of Commerce and Industry for organising this event.  

While it is my first visit as Chairman of the Australian Competition and 
Consumer Commission (ACCC), I have in other capacities travelled 
extensively in WA. 

I have visited many of the mine and defence sites and tourist 
attractions here, including the very remote ones, and of course have been to 
Perth many times. 

Indeed, in 1970, as a vacation job, I helped lay the water pipes below the 
then new residential development associated with the Alcoa refinery. 

Of course, all Australians realise that if we are a multi-speed economy, then 
Western Australia is running in top gear. 

Today I want to discuss three topics.  

First, I want briefly to outline the role of the ACCC, and give you some 
examples of our work over the last couple of years. 

Second, I will talk about infrastructure, particularly monopoly infrastructure. 

This is a critical issue here, in the West, where there are immense demand 
pressures. 

Finally, today the ACCC is launching our initial guidance for businesses for 
their responsibilities under the Australian consumer law in relation to carbon 
pricing. 

Our guidance is intended to help businesses act lawfully. 

I will outline the main points on this for you. 

  

1. THE ACCC’S ROLE  

The ACCC has three core roles:  

− To encourage fair trading protection of consumers and product safety, 
so that consumers can engage effectively in our market economy.  

− To prevent and prosecute anti-competitive conduct in business, so that 
there is effective competition 
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− And to regulate national infrastructure and markets where there is 
limited competition 

On the first point – ensuring consumers are genuinely engaged in our market 
economy– the Australian Consumer Law, which came into effect from the 
beginning of this year, marks a major reform. 

The ACL harmonises consumer law across the country, replacing around 
20 Commonwealth, State and Territory statutes with one law. 

That effectively lowers the cost of regulation for consumers and businesses, 
which are now subject to one consumer law whether they are trading in 
Mandurah or in Mildura. 

The ACCC enforces the law as the national regulator, and the respective 
State and Territory fair trading agencies enforce the same law in their 
respective jurisdictions. We are working, and will work, closely together.  

The Australian Consumer Law also increased consumer protection in many 
areas such as unfair contract terms and consumer product guarantees, it 
expanded the investigative powers of the ACCC, and it provides new 
sanctions in the form of infringement notices and court-awarded pecuniary 
penalties for consumer protection breaches. 

In July, for example, the Federal Court handed down the largest civil penalty 
to date in a consumer protection case, taken by the ACCC, when it ordered 
Optus to pay $5.26 million (five-point-two-six million dollars) for misleading 
and deceptive conduct in advertising its broadband internet plans. 

In relation to anti-competitive behaviour, while the statute has been updated, 
and is now called the Competition and Consumer Act, the anti-competitive 
provisions largely resemble those in the old Trade Practices Act. 

The key provisions empower us to protect businesses and consumers from 
the misuse of market power, prevent cartels, and make decisions on mergers 
that may substantially lessen competition. 

Two recent examples of ACCC enforcement over anti-competitive conduct 
illustrate our role: 

− in September last year, the Federal Court handed down declarations 
and orders for Cabcharge to pay $15 million in penalties and costs for 
three contraventions of the misuse of market power provisions of the 
Trade Practices Act. Cabcharge were found to have misused their 
market power by refusing to allow competitors to process Cabcharge 
branded payment products 

− and earlier this month, the Federal Court imposed penalties – totalling 
$1.3 million (one-point-three million dollars) – on three companies 
that were found to have engaged in anti-competitive cover pricing for 
tenders in the Queensland construction industry 

Lastly, the ACCC regulates infrastructure in markets where competition is 
limited, a topic to which I will now turn. 
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2. INFRASTRUCTURE REGULATION – 15 YEARS OF EXPERIEN CE OF 
THE NATIONAL ACCESS REGIME  

Major infrastructure is critical, particularly to West Australia. It is needed so we 
can achieve all of the potential growth in our major industries like mining, 
tourism and agriculture. 

Transport infrastructure – like ports, rail, and airports – is an input for 
businesses across the economy. If it is used efficiently, the benefits are felt 
throughout the economy. If it is used inefficiently, the extra costs are passed 
on to all those businesses that rely on it, right along the supply chain. Our 
industries become less competitive and the economy suffers. 

Even in a boom opportunities will be lost as some mines, for example, do not 
get built. 

Where there is infrastructure that is inefficient to duplicate, or that constitutes 
a bottleneck to effective competition in other markets, economic regulation 
has a role in achieving the outcomes competition would otherwise provide. 

In Australia, part of the policy response to these issues has been to provide 
an access regime. 

Owners of monopoly infrastructure are required, under certain 
circumstances, to provide third-party access to their infrastructure. 

Let me provide a quick example and rail infrastructure is the most simple to 
describe. A company owns a rail network that it is inefficient or not possible to 
duplicate. 

Access regulation means that various train operators can use the network on 
reasonable terms and at efficient prices. 

In another scenario, where the rail network owner also runs the trains on its 
own network – we say that it is vertically integrated. 

The rail network owner would have incentives to prevent others putting trains 
on the track .The owner may even do this by not investing in the network to 
limit the capacity available to others. 

That limits competition for train services and efficient investment by other 
potential users of the network, such as new mines. 

After 15 years of the National Access Regime in Australia, I have been 
reflecting on our experience. 

The scorecard is mixed. There have been some successes and some not so 
good results. 

Let me offer my views. 

 

The current system of regulation under Part IIIA has had mixed success 

The relevant part of the Competition and Consumer Act is Part IIIA, which is 
also known as the National Access Regime. 



Page 4 of 7 

Part IIIA was introduced in 1995 as part of the national competition policy 
reforms which followed the recommendations of the 1993 Hilmer Report. 

Part IIIA creates a generic access regime, that can be applied across many 
sectors of the economy. One avenue firms seeking access to infrastructure 
can use is to apply to have a facility ‘declared’. 

This can lead to an access agreement under which third-parties are able to 
use the infrastructure as well. 

But our experience shows that Part IIIA has been no more than moderately 
successful. 

The most notable shortcoming is the delay in reaching decisions on whether 
infrastructure should be declared. 

An example from here in Western Australia illustrates the point. 

In the Pilbara, Fortescue has applied for the railway lines operated by Rio 
Tinto and BHP Billiton to be declared. To date, aspects of the declaration 
process have taken around (7) seven years. 

And for some of these lines, there is still no final decision. 

In another instance, Virgin Blue sought access to aeronautical services at 
Sydney Airport. 

The entire process, from initial application to reaching an access agreement, 
took more than five years. 

That is too long. 

For businesses on both sides of the argument that are enduring these delays, 
the result is uncertainty and increased costs. 

As a country, we can’t afford this. 

Some of you have probably realised that a business that owns critical 
infrastructure has another option. 

Such a business could submit an access undertaking – voluntarily – in 
anticipation of declaration. 

In other words, rather than go through the entire process, the owner could 
effectively seek to achieve a voluntary outcome. 

But no access undertaking has ever been voluntarily submitted to the ACCC 
by an owner to avoid the risk of declaration under the generic Part IIIA regime. 

A reasonable conclusion is that owners of critical infrastructure realise the 
Part IIIA declaration process is problematic, and that the risk of declaration is 
therefore very low. 

The anticipatory effect that Part IIIA might have had, in achieving access 
agreements, is drained away because of the delays in the declaration 
process. 

In the ACCC’s view, the tools are not working effectively and there is a need 
to streamline the approach.   

To be clear, I am not suggesting that we remove Part IIIA from the Act. 
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On the contrary, a generic access regime is an essential regulatory tool. 

 

There have been positive results where for key infrastructure 
Governments have decided to require access. 

There are areas, however, where access regulation has been used 
effectively. 

In these instances State or Federal governments have made specific, upfront 
decisions to require access to infrastructure, thus avoiding the delays in the 
declaration process. 

Let me outline one of the success stories. 

Back in 2008 the wheat export industry, which accounts for $3 billion in 
exports per annum, was deregulated by the Federal Government. 

A major concern at the time was that the nation’s grain port terminals were 
controlled by a few regional bulk handlers, including CBH here in WA, which 
might result in regional monopolies. 

That meant the vertical integration of the industry could be used to shut out 
competing grain traders, resulting in less or no competition to buy farmers’ 
wheat. 

Instead of relying on the uncertainties of the declaration process, the 
Government simply required vertically integrated bulk handlers – that is, bulk 
handlers who also trade wheat – to have access arrangements in place under 
Part IIIA. 

The Government effectively avoided the uncertainties and delays of the 
declaration process by imposing the access requirements as part of 
deregulation. 

The results have been extremely constructive. 

The ACCC has assessed and accepted access arrangements from each of 
the bulk terminal operators, including CBH. 

The arrangements promote efficient allocation of terminal capacity, and 
prevent the bulk handlers from discriminating against other wheat exporters. 

In the year just ended (2010/11), wheat was exported to 18 countries 
from Western Australia, by 11 (eleven) different wheat exporters. 

These arrangements are, however, to be lifted in 2014. 

The ACCC has reservations as to whether there will be sufficient 
competition, in all parts of the country, by 2014, to ensure the bulk handling 
sector remains competitive. 

Similar constructive outcomes are evident in New South Wales, where the 
State Government required Australian Rail Track Corporation (ARTC) to have 
access arrangements for the Hunter Valley rail network, a network which 
exports $9 billion of coal per annum. 

There, an industry-driven solution has been reflected in the access 
arrangements recently accepted from ARTC by the ACCC. 
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The arrangements in the Hunter Valley recognise the need to coordinate rail, 
port, and mine investments in an end-to-end coal supply chain. 

The ACCC may also have a role in regulating a new 300-kilometre railway to 
be built in the Pilbara region, linking mines at Roy Hill with Port Hedland. 

During the planning process for the railway, the West Australian Government 
decided that access obligations were important. 

Accordingly, the Government has obliged Roy Hill to have access 
arrangements in place – either with the ACCC or the Western Australian 
regulator. 

These are examples of direct responses by governments to specific sectors. 

All of them reflect the principles of the National Access Regime contained in 
Part IIIA. 

But they avoid the delays and uncertainty of the declaration process and the 
resulting costs to the economy. 

Other examples from outside the transport sector are in telecommunications 
and energy.   

So, my observation is this: where there are clear access issues, and it is 
demonstrably in the public interest to address those, governments have 
sometimes addressed the issues directly with positive results. 

The case for governments doing this is strongest where there are monopoly 
assets originally built as common user assets, or where new assets are to be 
built which are inefficient to duplicate and where there will be many users. 

  

3. CARBON PRICING: ACCC ROLE  

Turning now to my final and most important point, which is the guidance the 
ACCC is launching today on carbon pricing. 

Carbon-pricing will take effect from the first of July next year (1 July 2012). 

The guidance we are launching today is aimed at assisting businesses when 
making claims about the carbon price. 

The ACCC’s aim is to ensure businesses don’t engage in misleading and 
deceptive conduct – a role we have under statute regardless, but one which 
the Treasurer has directed us to make a priority as carbon-pricing begins. 

The key point is this: if a business raises its prices and says that the increase 
is a result of carbon pricing – or even partly the result of carbon pricing - it 
must ensure that what it says about the price increase is true. 

Businesses can raise or lower their prices at any time. They are free to raise 
their prices today, and on 1 July 2012. 

But it is misleading conduct to say a price increase is due to carbon pricing, or 
even partly due to it, when that isn’t the case. 

The logic of our role is clear. If a business increases its prices today, 
consumers will push back. If a business increases its prices on 1 July 2012 
we do not want consumers being duped into accepting this increase in the 
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mistaken belief that the price increase is due to carbon pricing and so will be 
the same from any supplier. 

I anticipate that some businesses will be faced with price rises from their 
suppliers, and the suppliers might say that the price increase they are 
imposing is fully or partly due to carbon pricing. 

Say a business plans to pass that increase on to its own customers and 
claims that it is because of the carbon price. 

If the business is not confident about the claim that is being made by the 
supplier, we would expect the business to check, and seek further 
information, as they would in all their circumstances. 

In any explicit representation to consumers the business needs to satisfy itself 
that the increase is due to carbon pricing. 

An example will give you a sense of how claims can be misleading: 

Say I’m running a hair salon. I put up a price list that says from 1 July all 
services are subject to a 10 per cent price increase that is largely due to the 
carbon price. 

A month earlier the salon received a statement from the electricity supplier 
saying there would be a new tariff from 1 July. The salon’s energy use was 
such that the electricity price increase is equal to roughly two per cent of 
the retail price of a hair style. 

The claim by the salon that styles are increasing by 10 per cent - and that is 
largely because of carbon pricing - is misleading. 

It’s not clear that the power company has raised prices only because of 
carbon pricing, and even if it has, 10 per cent is a lot more than two per cent. 

The law also applies to oral representations - what staff or owners say to 
customers. 

A café staff member telling customers: “All the prices on our menu have 
increased because of the carbon price” is prima face misleading if there is no 
factual basis for the claim. 

We will be consulting on our guidance as we go, over the next few months, 
and adjusting it to address questions and issues as they become apparent, 
including on industry or sector-specific subjects. 

That means our guidance will be up-to-date in terms of the issues that are 
emerging. 

Alongside the published guidance and information on our 
website(www.accc.gov.au/carbon), you will be able to get help from our 
information centre on 1300 302 502. 

I will take questions now.   


