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1. Introduction 
 

We only need walk down a street anywhere in Australia to see the growth and 

expansion of franchising in Australia.  And we only need observe who is mowing the 

lawns of our neighbours to understand its increased popularity. 

 

The benefits and success of franchising have drawn many new participants to the 

industry. 

 

As a result, the franchising sector has undergone significant changes in the past few 

years.  I was pleased to have the opportunity to discuss these issues, and others, with 

the Chairman of the Franchise Council, Stephen Giles, and the CEO, Richard Evans. 

 

The Commission’s interest in franchising is not due solely to our administration of the 

mandatory franchising code of conduct.  The majority of franchisees, and in a number 

of cases franchisors, are small businesses. 

 

A key feature of any competitive market is the existence of innovative and efficient 

businesses – small businesses included. 
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It is only necessary to attend a franchising expo to see examples of this innovation and 

efficiency.  The delivery methods of some franchises, the products produced, the 

services provided to customers are at an extremely high standard – I will note with 

interest the outcome of your awards night tomorrow night. 

 

That said, there continue to be challenges for those in the franchising sector - as you 

will be aware. 

The existence of “fly by night” businesses do harm to the reputation of franchising.  It 

is the role of the Commission working with the Franchise Council and other relevant 

groups to promote ethical business practice. 

 

In part, some of these challenges can be more easily faced with the protection of 

competition and consumer law. 

 

I want to structure the balance of my remarks in this way. 

 

First, I will discuss why competition and consumer law is important. 

 

Then I will canvass a number of issues directly related to franchising, including the 

operation of the Franchising Code. 

 

Thirdly, I will outline the Commission’s approach to both enforcement and 

compliance. 

 

Finally, I examine the more general subject of how small business is treated under the 

Trade Practices Act. 

 

2. Competition and consumer law 

The Commission has the role to promote competition and facilitate the provision of 

consumer protection in the market place for the benefit of all Australians. 

 

There are clear benefits that result from vigorous, fair competition. 
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A well-functioning market provides opportunities for those with good business ideas 

and provides a fertile environment of innovation. 

 

A well-functioning market enables individuals to reap the rewards of their hard, hard 

work. 

 

Competition energises, to the benefit of consumers, companies already operating in 

the marketplace.1 

 

A strong Trade Practices Act generates advantages for small businesses.  It 

contributes to a strong and vibrant industry sector. It inhibits unethical practices by 

competitors.  And it can promote confidence in consumers that they are dealing with a 

business or industry that adheres to high standards. 

 

Small businesses are often the suppliers, the customers and the competitors of big 

business and, as such, they have a right to be treated in a fair, competitive and ethical 

manner. 

 

3. Franchising and the Code of Conduct 

Businesses that franchise their business derive a number of advantages.  As well, for 

those looking to purchase a business, a franchise can be just the ticket. 

 

For example, a ‘turn key operation’ has many advantages for prospective franchisees.  

For many, joining an established program with a well known or branded product or 

service is a move that builds confidence. 

 

From the Commission’s perspective, an important issue is the choice of the right 

franchisee.  It is clear that some franchisors should take more care with the selection 

of franchisees.  Problems can arise, if a franchisor expands a business too quickly. 

 

It is possible that, on such occasions, not enough consideration is given to: 

• where businesses are being sold 
                                            
1  For a full discussion see:  Powell, M.K.:  Consumer Policy in Competitive Markets.  Speech to 

the Federal Communications Bar Association, Washington D.C., 12 July 2001. 
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• who is purchasing – their capacity, experience and ability,  and  

• whether or not the franchisor can provide the support required by franchisees. 

 

All these issues affect franchisees and sometimes raise concerns under the Trade 

Practices Act. 

 

From the Commission’s experience, one dissatisfied franchisee often causes ripples 

through the entire system.  This makes it difficult for existing franchisees and also the 

franchisor. 

 

An informed prospective franchisee is good starting point.  The disclosure document 

can help franchisees answer the key question of:  Is this business right for me? 

 

Franchising Code of Conduct 

Turning now to the Franchising Code of Conduct, it is clear that the Code is now well 

established.  The disclosure document to franchisees, the dispute resolution 

procedures and the requirement for franchisees to seek advice are all aimed reducing 

problems from occurring. 

 

Despite the predictions by some in the industry, the Commission’s role in 

administering the Franchising Code of Conduct has not diminished the effectiveness 

of franchising – indeed, I would say that it made franchising more acceptable.   

 

The mandatory Code is unique – it is the only mandatory Code under the Trade 

Practices Act.  It gives rise to a confidence and certainty amongst many franchisors, 

franchisees and prospective franchisees.   

 

This is an important benefit. 

 

Increasingly, it is being recognised - and not just in this industry - that an effective 

code of conduct can create greater consumer and business confidence within an 

industry – and reduce the costs of regulation. 
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There have been approaches to the Commission and Government from the private 

sector asking about the process of developing codes of conduct to foster better 

business practices and investor confidence. 

 

Many of you would be aware of a recent announcement I made concerning the 

endorsement of voluntary industry codes.  I see this as a half way measure between 

industry self-regulation and mandatory government regulation. 

 

I acknowledge that if such an approach is to be widely and successfully adopted, then 

there is a need for the Commission to work with business and their representatives.   

 

Codes are not about improved compliance.  They are about establishing better 

business practices over and above the requirements of the Act. 

 

Our continued liaison with the Franchising Council is therefore important. 

 

As is the Franchising Consultative Panel, which was established by Commissioner 

Martin.  This is a new initiative, and is designed to ensure greater industry 

consultation on issues affecting franchisors and franchisees. 

 

4. Enforcement and compliance 

The Commission will continue to take enforcement action when we believe that there 

is a breach of the Act.  Generally, the Commission pursues allegations where we 

believe there is a public interest in doing so. 

 

I am aware that there has been some criticism in the past when the Commission has 

pursued franchisors.  One basis for this criticism is that more often than not the 

franchisor is also a small business and simply cannot afford the legal costs in 

defending an action against an organisation like the Commission. 

 

I must stress that we only pursue legal action when we believe that there are serious 

issues which must be pursued in a court of law. 
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Whilst I appreciate the fact that many franchisors are small businesses, they also do 

have a superior bargaining position when compared to franchisees. 

 

In a recent example, the Commission initiated action against the franchisor 4WD 

Systems Pty Ltd and 4WD Systems Australia Pty Ltd and the companies' directors 

in the Federal Court.  Our action is proof, I think, of our commitment to enforce the 

Act and ensure compliance with the Code.   

 

The court in August declared that 4WD Systems Pty Ltd had breached section 52 of 

the Trade Practices Act in that: 

 

• it had misled a franchisee in relation to the time it would take to supply goods 

• it had misled a different franchisee as to the time it would take to supply goods, 

and as to the quality of those goods 

• it had misled another franchisee as to quality of goods,  and 

• it had made a false representation about the place of origin of a four wheel drive 

differential lock. 

 

The court also found that the company had contravened the Franchising Code of 

Conduct as it had not provided mandatory disclosure documents to a prospective 

franchisee. 

 

Of course, not every circumstance demands that a case be brought to court. 

 

The approach of the Commission reflects this understanding. Enforcement and 

compliance strategies range in intensity from contested hearings in the courts, through 

hearings by consent, formal section 87B undertakings, administrative settlement, 

informal resolution to education programs. 

 

Striking the right balance in enforcement and compliance is an important task. 

 

The Commission’s experience is that compliance with the Act is much preferred to 

chasing unlawful conduct with remedies and court action. 
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There will be individuals, and perhaps society at large, who are made worse off by the 

unlawful conduct of others – even if the conduct was stopped and penalties have been 

obtained.  The Commission would therefore prefer to prevent breaches of the Act 

from occurring in the first place. 

 

Mediation 

The Commission’s approach to franchising is not about penalising business.  Many 

small businesses are not interested in pursuing complicated court action, and simply 

look for an opportunity to continue to run their business.  There are benefits in 

attempting the resolution of an issue through mediation.  For small businesses, the 

time, cost and stress of litigation are often extremely high.  

 

The Commission takes an informal approach to resolving outstanding issues in a 

franchise system.  This can include the holding of separate discussions with 

franchisees and franchisors in an attempt to reach a workable solution. 

 

The Code of Conduct requires that if one party to a dispute wants to try mediation, 

then it is mandatory that the other party firstly attends mediation and secondly 

attempts to resolve the matter in mediation. 

 

And there are benefits of group mediation fixing up problems which exist right across 

the franchise system. 

 

In some circumstances, the Commission facilitates resolution of issues between 

franchisees and franchisors and thereby avoids the potential for matters being 

escalated to a point where breaches of the Act arise.  These matters are not publicised 

because it is not in the interest of the franchisor or their franchisees.  I am aware that 

the Franchise Council of Australia has also assisted in some of these processes. 

 

As a final note on compliance, it is probably worth mentioning that the Commission 

will continue to promote trade practices issue in the media, so as to ensure 

compliance.  I understand that this sometimes causes discomfort.  
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A good reputation is highly prized by business.  The publicity resulting from any legal 

action can lower a firm’s standing and reduce consumer and business confidence in 

that firm. 

 

However, the Commission has a responsibility to inform the public of our activities.  

In this, there is a clear public benefit. 

 

We will continue to use the media to ensure that consumers and businesses are aware 

of their rights and that businesses are aware of their obligations. 

 

5. Small business and the Trade Practices Act 

As you would be aware, the Senate Economics Committee is currently conducting an 

inquiry into the effectiveness of the Act in protecting small business.  This inquiry has 

the potential to clarify a number of issues in competition law. 

 

The purpose of competition policy and competition law is to promote and protect 

competition in the interests of consumers.  Competition law is not about preserving 

competitors or protecting certain sectors of business from the rigours of competition. 

 

Misuse of Market Power 

On issue that Committee will examine is the misuse of market power provisions of the 

Act - section 46. 

 

Section 46 is an essential pillar of the Act and prohibits corporations with a 

substantial degree of market power from taking advantage of that power for the 

purpose of: 

 

• eliminating or substantially damaging a competitor 

• preventing the entry of a person into any market,  or 

• deterring or preventing a person from engaging in competitive conduct. 

 

Such conduct can include:  predatory behaviour; refusal to supply in an anti-

competitive manner; the illegitimate leveraging of market power in one market to 
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damage competition in another market; and some vertical practices where a larger 

party, which is not strictly in competition, deters or prevents competition in that 

particular market. 

 

Unconscionable Conduct 

 

Whilst the competitive provisions of the Act are directed at promoting and protecting 

competition, not individual firms, the unconscionable conduct provisions of the Act 

protect smaller firms in their dealings with larger enterprises. 

 

These provisions were introduced to redress the imbalance of bargaining power 

between small and large business.  The provisions, and in particular s.51AC, are still 

relatively new and are the subject of a number of cases currently before the courts.   

 

Although the unconscionable conduct provisions do not have the backing of the 

pecuniary penalties which are attached to breaches of the misuse of market power 

provisions, it still remains an effective tool for small businesses.  This is because 

many small businesses do not look to penalise a landlord or a franchisor.  Instead, 

they seek an opportunity to run their own business in a fair and competitive 

environment. 

 

Of course, many franchisors are also small businesses.  The Commission is cognisant 

of this fact when we assess individual complaints or allegations.  Any action taken 

against a franchisor is always a proportionate response to the alleged conduct. 

 

In particular, the Commission has been successful in facilitating discussion between 

franchisees and franchisors to resolve problems. 

 

I know that there remains some uncertainty relating to what conduct might be 

regarded as unconscionable conduct.  The Commission is committed to working with 

the FCA to further develop the guidelines and to dilute this uncertainty. 
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Following my recent discussion with the Franchise Council, I am aware that many 

franchisors are concerned about their rights under retail tenancy legislation and the 

Trade Practices Act – especially around the time of lease renegotiations. 

 

In this situation, many franchisors are in a weaker bargaining position when 

attempting to negotiate with landlords. 

 

This certainly is one area in which I would encourage open discussion between 

industry representatives on a range of issues, including the rights of sitting tenants. 

 

Having had extensive discussions with both sides of the retail tenancy debate, the 

Commission is of the view that this could be an area in which there is a case for to the 

development of a voluntary code of conduct. 

 

6. Conclusion 

I have canvassed a number of issues today, particularly relating to franchising and 

small businesses.  I would strongly encourage the Franchise Council and its members 

to continue to promote compliance with the Act and best practice principles.  Acting 

on the old cliché – prevention is better than a cure – continues to be the policy of the 

Commission. 

 

The Commission has a good working relationship with the vast majority of the 

franchising sector.  That said, on occasions the Commission will take legal action to 

prevent the occurrence of unlawful conduct.  When this occurs you can be assured it 

will be on the basis of hearing both sides of the story and being mindful of the 

concerns of both franchisors and franchisees. 


