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Introduction
Ladies and gentlemen.

I’ve nominated for my topic today the prosaic subject of competition and consumer law and
Australia’s insurance industry.

It’s a title that belies the importance of both the law and the industry to the well-being of
Australian men and women.

Competition law is a device whereby the economic goal of competitive markets is realised for
national benefit. Legislators determined that competition law was essential if the risk
associated with anti-competitive practices were to be managed.

To this audience, I do not have to explain the economic benefits generated for the nation by
the efficient management of risk and the proper and competent operation of Australia’s
insurance industry.

It’s fair to say, however, that the industry has been bruised by events of the recent past: HIH
and the Royal Commission brought no credit; and a run of natural disasters and terror attacks
overseas have all posed difficulties.

I want to frame my comments in this way.

I will canvass insurance matters directly. In particular, I want to discuss the insurance
monitoring report, which was prepared by the Commission and released earlier this month. I
will also talk about our other roles in insurance as well as some of the current law reform
issues.

The Commission and the insurance industry

Turning now to the insurance industry itself.
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The Trade Practices Act 1974 is the primary legislation administered by the Commission. It
is a key instrument in competition policy and applies to all businesses in Australia.

Up until recently, the Commission’s involvement with the insurance industry has been slight.
We have had need to consider merger proposals - for example, the Commission did not
oppose IAG’s acquisition of CGU Insurance last year. We decided the proposal was unlikely
to lead to a substantial lessening of competition.

Underpinning the operation of the Act is the notion that, a competitive outcome is most likely
to deliver lower prices and higher quality goods and services. However, it is also recognised
that, in certain, limited circumstances, the public interest may be best served by granting
parties immunity from some restrictive trade practices provisions of the Act.

In particular, if the Commission determines that countervailing public benefits outweigh the
potential anticompetitive detriment of proposed conduct, corporations may be authorised to
engage in what may otherwise be anticompetitive conduct.

For example, the Commission has issued a draft decision proposing to conditionally authorise
a co-insurance pooling arrangement, known as ‘Community Care Underwriting Agency’,
which would provide public liability insurance to eligible not-for-profit organisations. The
arrangement involves Allianz Australia, QBE Insurance and NRMA Insurance. The
Commission expects to make a final decision on the authorisation application later this year.

In relation to medical indemnity insurance, the Commission has received a number of third
line forcing notifications from authorised medical indemnity insurers. Third line forcing is a
form of exclusive dealing and arises where the supply of goods or services is conditional on
the purchaser acquiring other goods or services from a third party. These notifications have
arisen from the Government’s medical indemnity reforms which I will talk a bit more about
later.

Traditionally, medical indemnity arrangements have not been captured by the Insurance Act
and APRA’s prudential regulation. One aspect of the reforms is the requirement that medical
indemnity insurance can now only be offered by an authorised insurer under the Insurance
Act. As a result, medical defence organisations (MDOs) have converted their captive insurer
into a licensed ‘authorised insurer’ which can offer insurance contracts directly to medical
professionals. However, each of these new authorised insurers propose only to offer medical
indemnity insurance to health professionals who are also members of their associated MDO —
hence the third line forcing issue.

The Commission considers that the notified conduct is likely to result in a public benefit that
outweighs any associated detriment to the public. Hence each of the notifications has been
allowed to stand; which means that the notified conduct is immune from action under the
Trade Practices Act.

These examples demonstrate the general scope of the Commission’s traditional work as it
touches the insurance industry.

But the major role of the Commission recently in relation to the insurance industry has arisen
in areas outside our compliance and adjudication roles.

We have provided two reports on the general insurance industry in March and September
2002 at the request of the Government and have an ongoing role in monitoring public liability
and professional indemnity insurance. This particular role was given to the Commission by
the Government, which was responding to legitimate concerns about the affordability and
availability of insurance for some groups in the community.

Page 2 of 8



The Commission also monitors medical indemnity premiums, at the request of the
Commonwealth Government. The monitoring role was one measure in a package designed to
address the issue of rising medical indemnity insurance premiums and to ensure a viable and
ongoing medical indemnity sector.

Law Reform

To address pricing and availability problems, reforms to tort laws have been placed high on
the agenda by governments.

Some jurisdictions have already enacted reforms. Others are introducing reforms. These
changes include a number of elements, but the principle ones are the capping of compensation
pay-outs and minimum claims thresholds.

Last year’s ‘National Review of the Law of Negligence’ (the Ipp Review) recommended a
number of changes to the Trade Practices Act.

There was clearly a concern by the Review Panel that the Act should not be used to
circumvent state reforms to tort laws that addressed damages for injury or death. The view of
the Panel was that amendments should be made to the Act.

The Review recommended that suppliers of recreational services to consumers should be able
to exclude their implied contractual liability for death or personal injury where the services
were supplied without due care and skill. This has been implemented via the Trade Practices
Amendment (Liability for Recreational Services) Act, which came into effect in December
last year.

Secondly, the Review also recommended amendments to the Act so that:

e individuals could not bring actions for damages for personal injury and death under the
“unfair practices’ provisions of the Act (Part V, Div I), and

e the power of the Commission to bring representative actions for damages for personal
injury and death resulting from a breach of the consumer protection provisions be
removed.

The legislation giving effect to these recommendations is currently before the Senate. It has
been referred to the Senate Economic Legislation Committee - due to report in a week or so
(20 August).

Thirdly, the Review recommended that the ‘unconscionable conduct’, liability of
manufacturers and importers for defective goods, and liability of manufacturers and importers
for unsuitable goods provisions of the Act, which otherwise would apply to claims of
negligently caused personal injury or death, be restricted by general proposals relating to
limitations of actions, quantum of damages and other limitations on liability.

Price Monitoring

I would like to turn now to the Commission’s various price monitoring roles.
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Public Liability and Professional Indemnity Insurance

Following the reviews of general insurance that the Commission carried out in 2002, we were
given an ongoing monitoring role in the public liability and professional indemnity classes of
insurance.

In May 2002, at the second Ministerial Summit on Public Liability Insurance, Ministers
indicated that they expected the insurance industry would deliver affordable public liability
products to the community on the basis of the reforms agreed to by the Commonwealth and
the States and Territories. A role for the Commission in monitoring the impact of the reforms
was foreshadowed.

The Commonwealth Government then requested that the Commission monitor costs and
premiums in the public liability and professional indemnity sectors of the insurance market on
a six monthly basis for two years. In this time, the Commission is required to assess the
impact on costs and premiums of measures taken by governments to reduce and contain legal
and claim costs and to improve the quality of data available to insurers to evaluate and price
risk.

The Commonwealth indicated that it would review the Commission’s involvement, including
more formal processes, if it became clear that cost savings were being realised but not passed
onto consumers by the insurance industry.

The Commission’s Price Monitoring Report to Government

Consistent with this request, the Commission has just forwarded its first report to the
Commonwealth Government. You will be aware that the Government released this report
publicly on 4 August.

I want to take some time to go through the key findings of this report.

Our report is based on data obtained from some of the main providers of public liability and
professional indemnity insurance and also to a lesser degree on data from the Australian
Prudential Regulation Authority. The Commission developed its information request with the
assistance of PricewaterhouseCoopers.

The Commission looked at actual costs and premiums up to December 2002. Updates will be
made as information comes to hand.

We also considered how insurers expected premiums and costs to move over 2003 -given the
various reforms implemented by governments to the end of 2002.

By early 2004, data may be available which may allow the Commission to determine whether
or not expectations were realised. Again, this will be a central feature of future reports once
that data becomes available and a key issue for Governments as they consider the
appropriateness of reforms.

The report contains a ream of information about costs and premiums over the last five years.
However, the two areas of particular interest are:

o the financial performance of public liability and professional indemnity classes, and
o the expected impact of government reforms on premiums and costs.

Our work confirms that costs in both classes of insurance have risen over the past five years,
but that prices have only tended to rise during the last couple of years, albeit quite
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significantly. In the professional indemnity class, premiums (adjusted for inflation) actually
fell between 1997 and 1999. One result is that profitability has been squeezed in both classes.

Insurers told the Commission that one of the main reasons for recent rises in premiums, apart
from rising costs, is a generally stricter risk assessment of policy holders and previously poor
underwriting returns. Many insurers are attempting to price premiums on the basis of costs
and risk rather than market share or demand factors.

Given this focus on cost and risk, comments to us indicate that many insurers no longer
consider unpredictable shocks, such as the liquidation of HIH and terrorist attacks in the US,
to be a major cause of recent premium increases.

In fact, the impact of these events may already have been absorbed by the industry.

It appears that the recent premium increases have been large enough to improve the
underwriting performance in both public liability and professional indemnity in 2002.
Analysis by the Commission indicates that both classes expect to generate an underwriting
profit, which represents a clear turnaround from recent years.'

Of course, the overall profitability of the insurer will also depend upon investment returns, the
actual amount of claims paid and the insurer’s capital position. The Commission did not
examine these aspects of financial performance in this report.

I would now like to turn my attention to insurers’ expectations of the impact of government
reforms on premiums in 2003.

Public Liability Insurance

Insurers indicated to the Commission that public liability insurance premiums would increase
in 2003, irrespective of the implementation of tort law and other reforms in 2002. In the
absence of reforms, individual insurers’ premiums would be expected to rise from anywhere
between six and fifty per cent on 2002 levels — nine per cent being indicative of the overall
expected increase. These rises are expected to be driven by increases in underwriting, claims
handling, reinsurance and claims costs.

However, as a result of reforms implemented up to the end of 2002, some insurers anticipate
that premiums will increase at more moderate rates. Anticipated claims cost savings are
estimated to be, on average, around five per cent. It is expected that premiums will be around
three per cent lower than they would have been in the absence of reforms.

Of course, the effect of reforms in 2003 will not be uniform across insurers. Some indicated
that they did not factor any cost savings from reforms into premiums for 2003. This was
because they considered it too early to quantify the impact of reforms.

Looking beyond 2003, insurers expressed considerable uncertainty about the impact of
government reforms. Such comments were based on the lack of observable long term trends
in claims experience, including how the courts will interpret and apply legislative changes.

The Commission estimated that the net combined ratio - that is, ratio of (the sum of all) costs
to premiums - for public liability insurance decreased from 121 per cent in 2001 to an
expected 96 per cent in 2002, indicating an underwriting profit in this class. For professional
indemnity, the Commission estimated that the net combined ratio decreased from 114 per cent
in 2001 to an expected 85 per cent in 2002. This also indicates an underwriting profit.
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Some also suggested that other costs may offset expected reductions in claims costs over time
and that premiums will tend to increase.

Professional Indemnity
Professional indemnity is a simple story - relatively.
Most insurers expect premiums to rise by between eleven and twenty per cent.

Not a single insurer surveyed expected tort law reforms enacted in 2002 to make any
difference to the level of premiums in 2003. In some instances, this was because insurers felt
that it was too early to tell what impact the reforms would have on their business. However,
other insurers stated that there will be no impact because personal injury claims, which were
the target of tort law reforms in 2002, make up only a small portion of professional indemnity
claims.” For those insurers, tort law reforms that target personal injury claims are not
expected to have a material impact on premiums in the longer term either. I will talk more
about proposed legislative measures designed to reduce escalating costs to professional
indemnity insurers shortly.

Where do we go from here?
What are we to make of these findings?

I want to reiterate that for this report the Commission was able to report on the expected
impact of reforms only. It is too early to determine to what extent reforms have actually
lowered insurers’ costs and if cost savings are being reflected in lower premiums. This will
certainly be the focus of future monitoring reports.

Governments clearly expect reforms to reduce claims costs and for these savings to be passed
on. The Commission will be asking for explanations if its monitoring detects cost savings are
being made by insurers but are not being passed on.

The Commission will also be looking closely at increases in other costs — the cost savings
from tort and other reforms should not be frittered away by unnecessary rises in other costs.

As for underwriting performance, the Commission does not necessarily conclude that rises in
profitability are a bad thing — indeed some rises are arguably necessary given the poor
performance of some insurance categories in recent years.

That said, I want to stress that the Commission will have no hesitation in recommending to
the Federal Government that more formal procedures should be put in place if our monitoring
detects that savings are being made but not passed on.

Professional Standards Legislation

Some have used our findings on professional indemnity to argue that more needs to be done
to address pricing and availability problems in that particular insurance class. Indeed, Senator

? Medical indemnity was excluded from the Commission’s analysis because it is the subject of a
separate monitoring exercise. That exercise will consider, among other things, the impact of tort law
reforms on medical indemnity insurance premiums, costs and profits.
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Coonan has suggested that ‘this [the ACCC’s] analysis brings in to sharp focus the need for
all States and Territories to do more for Australia’s professionals’.’

A large part of the Ministerial Meeting of 6 August 2003 was spent considering how best to
deal with the problems still confronting professionals in purchasing professional indemnity
insurance. An outcome of the Meeting was that all jurisdictions confirmed their commitment
to implementing professional standards legislation on a nationally consistent basis.*

It is likely that a uniform national professional standards scheme would focus on improving
professional standards, require professionals to adopt risk management strategies and hold
adequate insurance cover, provide for ongoing professional education, and appropriate
complaints and disciplinary mechanisms. In return, the liability of professionals would be
limited, or capped, to a specified amount.

The Commonwealth Government reiterated its intention to amend the Trade Practices Act and
other relevant legislation to support a national professional standards regime.’

I would like to talk briefly about the Commission’s views on professional standards
legislation. This will necessarily be quite general as the proposed amendments to the Trade
Practices Act have not been introduced as yet.

Generally speaking, the Commission sees merit in professional standards legislation. Clearly,
such schemes can offer benefits to consumers if they are constructed appropriately. In
particular, they can help to reduce the impact of so-called ‘information asymmetries’ between
buyers and sellers of professional services. These asymmetries occur because consumers tend
to buy professional services infrequently and, when they do, it is hard for them to judge the
quality of the service before it is bought. Properly constructed, professional standards can
raise consumers’ knowledge of, and confidence in, the quality of professional services that
they buy.

Medical Indemnity

As well as the Commission’s on-going role in public liability and professional indemnity
insurance we have also been given a more specific, new responsibility in relation to medical
indemnity insurance.

Since January 2003 the Commission has had the role of monitoring medical indemnity
premiums to determine if they were actuarially and commercially justified. We have been
asked to report annually to the Treasurer for three years. The first report is to be provided by
the end of December 2003.

The Government expects the reduced risk exposure resulting from the package of reforms,
and the States’ and Territories’ tort and legal systems reforms, to be factored into premiums.

3 Senator Helen Coonan, Assistant Treasurer, ‘ACCC Public Liability and Professional Indemnity
Insurance Monitoring Report’, C076/03, 4 August 2003.

* Joint Communique Ministerial Meeting on Insurance Issues, Adelaide, 6 August 2003.

> ibid.
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That is, the Government expects the savings of reforms to be passed through to practitioners,
their patients and the public. In this, the Commission’s job is to attempt to assess if this is
actually happening.

The Commission’s role in medical indemnity insurance is substantially different from its
existing role in public liability and professional indemnity insurance. The existing role in
public liability and professional indemnity deals with monitoring the impact of a particular set
of reforms on changes in premiums. Essentially, in these areas, we are assessing the
appropriateness of the rate of increase or decrease in premiums.

The new role in medical indemnity insurance is different. It involves assessing the level of
premiums charged from both an actuarial and commercial perspective and assessing the
impact of reform on premiums.

Conclusion

In conclusion, a realistic assessment is that much has been done to overcome problems and
challenges that were confronting the insurance industry. That said, it is unrealistic to expect
that insurance premiums will actually fall in the near future.

Premiums are likely to increase further, but that increase will, and should, be moderated by
recent initiatives by governments.

The Commission’s responsibilities in this area are challenging and, given the stated intentions
of government, are taken very seriously.

To a great extent, the Commission relies on the cooperation of the industry to achieve the
tasks that the Government has asked it to perform. I am happy to say that, to date, the
Commission has had a high level of cooperation from insurers in all of its insurance
monitoring roles. | looked forward to continuing this strong and harmonious effort.
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