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Glossary 

 

Additional entities Entities which made public statements about the 
impact of the carbon tax upon, or during, 
implementation. 

ACCC Australian Competition and Consumer Commission. 

CCA Competition and Consumer Act 2010 

Liable entity An entity listed on the Liable Entities Information 
Database (within the meaning of the Clean Energy Act 
2011). 

Price In relation to a supply, includes:  

 a charge of any description for the supply; and  

 any pecuniary or other benefit, whether direct or 
indirect, received or to be received by a person for 
or in a connection with the supply. 

Price exploitation Occurs when a corporation makes a regulated supply 
and the price for the supply is unreasonably high, 
having regard alone to the carbon tax repeal, and the 
price for the supply is unreasonably high even if other 
matters are also taken in to account including the 
supplier’s costs, supply and demand conditions and 
any other relevant matters.  

Price monitoring Relates to the formal monitoring of prices, costs, and 
profits relating to the supply of regulated goods by 
corporations and the supply of goods by liable entities 
to assess the general effect of the carbon tax scheme 
in Australia. 

Regulated goods Natural gas, electricity, synthetic greenhouse gas. 
Note that under the proposed legislation synthetic 
greenhouse gas equipment is also a regulated good. 

Relevant goods Regulated goods and other goods of a kind specified 
in a legislative instrument by the Minister pursuant to 
60B(2) of the CCA. 

Regulated supply Supply that occurs during the carbon tax repeal 
transition period; and is of regulated goods. 

Synthetic greenhouse gas A hydrofluorocarbon (HFC), a perfluorocarbon (PFC) 
or sulfur hexafluoride (commonly refrigerant gases) (s. 
7 of the Ozone Protection & Synthetic Greenhouse 
Gas Management Act 1989).  
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Executive summary 

 Pursuant to section 95ZE of the Competition and Consumer Act 2010 (CCA), the 
Treasurer gave the Australian Competition and Consumer Commission (ACCC) a 
Direction to undertake formal monitoring of the prices, costs and profits relating to the 
supply of regulated goods by corporations and the supply of goods by liable entities in 
order to assess the general effect of the carbon tax scheme in Australia.  

 The purpose of this report is to inform the Minister of the ACCC’s monitoring activities for 
the March 2014 quarter.  

 The ACCC has sent 351 voluntary information requests to relevant entities (further 
details under ‘Monitoring Activities’) in order to gather information about prices, costs and 
profits relating to the supply of regulated goods by corporations and the supply of goods 
by liable entities. 

 The ACCC has sent 16 voluntary information requests to entities that do not fall under 
the Direction.  

 The ACCC has written to 110 mining entities notifying them of the Direction.  

 Under the Bill, the ACCC’s role is to apply the law to ensure that businesses do not 
engage in price exploitation in relation to the carbon tax repeal, or make false or 
misleading representations in trade or commerce about the effect of the carbon tax 
repeal or carbon tax scheme on the price for the supply of goods or services. 

 The ACCC has commenced engagement with stakeholders to discuss their rights, 
responsibilities and obligations under the CCA in light of any proposed amendments and 
under the Direction.  
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The ACCC’s role  

On 18 February 2014, pursuant to section 95ZE of the CCA, the Minister gave the ACCC a 
Direction to undertake formal monitoring of the prices, costs and profits relating to the supply 
of regulated goods by corporations and the supply of goods by liable entities in order to 
assess the general effect of the carbon tax scheme in Australia. The Direction takes effect 
for the period 1 March 2014 to 30 June 2015. In accordance with the Direction, the ACCC is 
required to report to the Minister on its monitoring activities within 28 days of the end of each 
quarter of each financial year. This is the first report, which covers the work done in the 
March 2014 quarter. 

The arrangements under this Direction largely mirror the proposed price monitoring 
provisions contained in Schedule 2 of the Clean Energy Legislation (Carbon Tax Repeal) Bill 
2013 (the Bill). On 15 October 2013, the Government released the Bill and associated 
legislation. On 21 November 2013, the Bill passed in the House of Representatives. The Bill 
did not pass the Senate in 2013. 

Under the Bill, a corporation must not engage in price exploitation in relation to the carbon 
tax repeal (s. 60C) or make false or misleading representations in trade or commerce about 
the effect of the carbon tax repeal or carbon tax scheme on the price for the supply of goods 
and services (s. 60K). The Bill provides for the ACCC to carry out the following targeted 
enforcement and compliance activities associated with the repeal of the carbon tax: 

 the ACCC may give a corporation a written notice if it considers that the corporation has 
engaged in price exploitation in relation to the carbon tax repeal (s. 60D) 

 the ACCC may give a corporation a written notice if it considers that doing so will aid the 
prevention of the corporation engaging in price exploitation in relation to the carbon tax 
repeal (s. 60E) 

 the ACCC may monitor prices to assess the general effect of the carbon tax repeal on 
prices charged by corporations for supplies, in the carbon tax repeal transition period, of 
relevant goods (s. 60G) 

 a member of the ACCC may, by written notice to a person, require the person to give the 
ACCC specified information in writing in relation to its monitoring role (s. 60H) 

 the ACCC must, within 28 days after the end of each quarter, give the Minister a written 
report about its operations under this Part during the quarter (s. 60J) 

 if the ACCC has reasonable grounds to believe that a person has contravened s. 60C or 
s. 60K, it may issue an infringement notice to the person (s. 60L). 

Under the Bill, the ACCC will not be setting prices, rather it will apply the law to ensure that 
businesses do not engage in price exploitation in relation to the carbon tax repeal, or make 
false or misleading representations in trade or commerce about the effect of the carbon tax 
repeal or carbon tax scheme on the price for the supply of goods or services.  

The information gathered to assess the general effect of the carbon tax scheme in Australia 
will enable the ACCC to understand the components of an entity’s price and the impact on 
the industry in which it operates. Such information will also be available to the ACCC after 
the legislation is enacted to assist in its monitoring, compliance and enforcement work under 
the proposed new Part V of the CCA. 

The ACCC expects that cost savings obtained by businesses as a consequence of the 
repeal of the carbon tax will be passed through to consumers by the normal operation of 
competitive forces in most circumstances. However there may be certain circumstances 
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when the markets do not facilitate an efficient pass-through of such a change in the costs of 
a business. The ACCC will focus on conduct where businesses have the capacity to respond 
to changing costs through the repeal of the carbon tax, and can pass this through to 
consumers, but choose not to.  

In addition to the powers included in the Bill, existing powers in the CCA allow the ACCC to 
investigate and take enforcement action against businesses for engaging in misleading and 
deceptive conduct in trade or commerce, making false or misleading representations in trade 
or commerce, or engaging in restrictive trade practices. The ACCC also seeks to ensure that 
statements made by businesses about the impact of the carbon tax on the prices of a 
business' goods and services accurately reflect the costs attributed to the carbon tax in the 
circumstances in which the statements are made. 
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Monitoring activities 

The ACCC’s role under the Direction is to gather information about the prices, costs and 
profits in relation to the supply of regulated goods and the supply of goods by liable entities. 
In order to provide an accurate and detailed overview under the Direction, the ACCC has 
categorised entities by sector.  

The supply of regulated goods concerns the following sectors: 

 retail electricity  

 natural gas  

 wholesale electricity 

 synthetic greenhouse gas.  

The supply of goods by liable entities concerns the following sectors:  

 transport  

 waste  

 manufacturing  

 energy (water, liquefied natural gas (LNG) and liquefied petroleum gas (LPG)) 

 mining  

 councils.  

The ACCC seeks to work cooperatively with the relevant entities and obtain the information 
required under the Direction voluntarily. During March, the ACCC sent voluntary information 
requests to corporations that supply regulated goods and liable entities. The requests seek 
information about the entity’s prices, price setting practices, and how the carbon tax scheme 
has impacted on its pricing structures and carbon component costs.  

The ACCC has prioritised the voluntary information requests, focusing on gathering the most 
information in sectors where there is greater potential for significant carbon tax effects. The 
ACCC is seeking to be pragmatic and ensure the ACCC obtains the information required 
without posing an unnecessary burden on the companies. As such, the ACCC has sought to 
constrain questions to key areas and categories of information, including indicative pricing. 
The ACCC also recognises that, as one corporation may cross sectors or have a number of 
liable entities, it may receive multiple requests. The ACCC is willing to accept an aggregated 
response in order to reduce any burden on the corporation. The ACCC has been working 
with businesses to facilitate this outcome.  

Broadly, the voluntary information requests concern: 

 the impact of the carbon tax scheme on the entity 

 managing financial risk 

 pricing 

 customer contracts 

 sales and acquisitions 

 supply agreements. 
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Some entities which are suppliers of regulated goods are also liable entities. For the purpose 
of the figures provided below, where an entity falls under both definitions, the entity has been 
treated as a supplier of regulated goods. There are also entities which are suppliers across 
multiple sectors. In these cases, the entities have been provided with separate information 
requests for each sector in which they operate and as such, each information request has 
been included as a separate request in the below figures. 

238 voluntary information requests have been sent to suppliers of regulated goods, broken 
down by sector as follows: 

 37 information requests to suppliers of retail electricity 

 99 information requests to suppliers of natural gas 

 94 information requests to suppliers of wholesale electricity 

 8 information requests to suppliers of synthetic greenhouse gas. 

113 voluntary information requests have been sent to liable entities, broken down by sector 
as follows: 

 1 information request to a transport entity 

 15 information requests to waste services entities 

 33 information requests to councils 

 57 information requests to suppliers of manufacturing entities 

 7 information requests to energy (water, LNG and LPG) entities. 

The responses to the voluntary information requests are to be provided to the ACCC during 
April 2014. Numerous entities have already commenced discussion with the ACCC, having 
received the information request. The ACCC will collate the responses to form an 
understanding of the pricing structures in the relevant industries and provide an analysis of 
this information in the next quarterly report.  
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Compliance activities 

Further correspondence 

The ACCC is also gathering information about the prices, costs and profits of entities which 
made public statements about the impact of the carbon tax upon, or during, its 
implementation (additional entities). This is to ensure that corporations do not, in trade or 
commerce, imply anything about their prices during the carbon tax repeal, that is potentially 
misleading or deceptive conduct. 

Voluntary information requests have been sent to these additional entities. Information about 
the pricing approach of these additional entities will enable the ACCC to assess whether 
there is any risk of consumers being misled by implication of previous statements of the 
entity. 

In addition to the voluntary information requests, 110 letters were sent to mining entities and 
three letters were sent to energy suppliers that do not on-sell, notifying them of the Direction 
and informing them that the ACCC may request information about their prices, costs and 
profits in the future. 

Stakeholder engagement 

Since February 2014, the ACCC has begun engagement with businesses, industry 
associations, small business groups and consumer representative groups to discuss their 
rights, responsibilities and obligations under the CCA in light of any proposed amendments 
and under the Direction. 

Following the Direction, engagement has focused on explaining the ACCC’s role in 
monitoring prices, the parameters of the Direction and obtaining relevant information. 

The ACCC has met with 20 stakeholders to date, and will have ongoing engagement with 
the entities subject to the Direction. The Direction was also a subject of discussion at the 
joint meeting of the ACCC Small Business Consultative Committee and Franchising 
Consultative Committee held on 28 March 2014. 

Stakeholders have raised concerns regarding the potential retrospective application of the 
carbon tax repeal legislation, specifically that contractual complexities may delay an entity’s 
ability to pass through costs, and that there are potentially significant costs of compliance. 
Stakeholders have sought guidance regarding the operation and implications of 
retrospective application. The ACCC is considering issues relating to the application of the 
legislation from 1 July 2014, and anticipates that it will provide guidance on its approach to 
this matter in a later report to the Minister.  

The ACCC is also considering its approach to what constitutes price exploitation in the 
context of the carbon tax repeal, including such issues as what is an unreasonably high price 
having regard alone to the carbon tax repeal, including when the matters referred to in 
s. 60C(2)(c) of the Bill are taken into account. The ACCC will provide guidance in a later 
report to the Minister on its understanding of how this statutory test applies.  

In short, while appreciating that a business may include a certain tax component in its prices 
up to the repeal of the carbon tax, the ACCC believes the business should not retain that 
windfall gain on repeal and should endeavour to refund that amount to relevant customers 
as soon as possible on repeal. The ACCC is working with the relevant sectors as to its 
practical application.  
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Publications 

The ACCC has also provided information on its website for businesses and consumers 
explaining the proposed amendments to the CCA, the ACCC’s role under the Direction 
(http://www.accc.gov.au/business/pricing/carbon-tax-repeal). 

The ACCC proposes to publish information for the benefit of businesses and consumers 
regarding retrospectivity and what constitutes price exploitation, in addition to reporting to 
the Minister on these topics. The guidance will be published before 1 July 2014. 

Media and public communications 

The ACCC’s media activities are a key tool for assisting consumers and businesses in 
understanding the Bill and the ACCC’s role under the Direction. For the March 2014 quarter 
the ACCC has made four statements to the media and issued one media release explaining 
the ACCC’s role under the Direction. The Chairman of the ACCC, Rod Sims, has given three 
interviews on the subject and on 21 February 2014, the Chairman addressed the Committee 
of Economic Development of Australia (CEDA) explaining that the ACCC’s role will be to 
ensure that prices, particularly in the energy sector, do not reflect the carbon tax if and when 
it is repealed. In February and March 2014, Deputy Chair of the ACCC, Dr Michael Schaper 
has addressed four business forums on the subject of the carbon tax repeal and small 
businesses rights and responsibilities.  

In the lead up to, and during, implementation of the carbon tax, the ACCC issued 12 media 
releases in relation to compliance and enforcement activities.  

Complaints received 

In the March 2014 quarter the ACCC received 22 identifiable carbon pricing complaints and 
enquiries. Of these complaints and enquiries, 50 per cent concerned energy. From the 
introduction of the carbon price on 1 July 2012 to 31 December 2013, the ACCC received 
3135 complaints. 
  

http://www.accc.gov.au/business/pricing/carbon-tax-repeal
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Enforcement activities 

Under s. 95ZK, the ACCC has the power to compulsorily obtain the information or 
documents from parties covered by the Direction. Refusal or failure to comply with a notice 
issued under s. 95ZK is an offence. The ACCC will provide an update in the next quarterly 
report on the response rate with the voluntary information requests and the compliance with 
any compulsory notices issued under s. 95ZK.  

As the Bill is yet to pass, there are no current investigations. The ACCC will continue to 
monitor businesses to ensure the impact of the carbon tax on the prices of a business' 
goods and services accurately reflect the costs attributed to the carbon tax in the 
circumstances in which the statements are made. The ACCC will investigate complaints 
about the pricing of businesses in relation to the carbon tax repeal, and any false or 
misleading representations or misleading or deceptive conduct concerning prices or the 
effect of the carbon tax repeal. Enforcement options available if businesses do not comply 
with their obligations under the CCA include infringement notices, court enforceable 
undertakings and court proceedings seeking:  

 pecuniary penalties of over $1.1 million for corporations or over $220 000 for individuals 

 injunctions  

 orders to limit prices 

 orders requiring refunds  

 community service orders 

 probation (including compliance programs and revisions of the internal operations of a 
business) 

 corrective advertising 

 other compensation orders. 

A business found by a court in private proceedings to have contravened the CCA in relation 
to the carbon tax repeal may also be ordered to pay damages. 
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