
Can growers collectively bargain?

If you are a grower and you are thinking about getting together with other growers to negotiate the 
terms and conditions of a horticulture produce agreement with a trader or traders, you should read 
this fact sheet to make sure you are aware of your obligations under the Horticulture Code and the 
Competition and Consumer Act 2010 (the Act).
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The Horticulture Code has the force of 
law and requires that growers and traders 
enter into a written horticulture produce 
agreement before trading in horticulture 
produce with each other.

Growers may find that they are in a 
stronger bargaining position on terms and 
conditions if they join with other growers 
in negotiating a horticulture produce 
agreement with a trader. However, 
growers who collectively bargain with,  
or collectively boycott, a trader may be in 
breach of the competition provisions of 
the Act.

Collective bargaining, 
collective boycotts and the Act

Collective bargaining
Collective bargaining occurs when two 
or more competitors come together to 
negotiate the terms and conditions of 
supply or acquisition with a supplier or 
customer. For example, when two or more 
growers seek to negotiate the terms and 
conditions (which can include price) on 
which they will supply produce to a trader, 
the growers are engaging in collective 
bargaining.

Collective boycotts
In the context of collective bargaining, a 
collective boycott occurs when a group of 
competitors agree not to acquire goods or 
services from, or supply goods or services 
to, a business with whom the group is 
negotiating, unless the business accepts 
the terms and conditions offered by the 
group. For example, if a group of growers 
refuses to supply produce to a trader 
unless the trader accepts the terms and 
conditions offered by the growers, then 

the growers are engaging in a collective 
boycott.

The Act
The Act prohibits arrangements: 

•	 that have the purpose or effect of 
substantially lessening competition

•	 under which competitors come together 
to agree on price

•	 under which competitors agree to 
prevent, restrict or limit the supply or 
acquisition of goods or services to a 
supplier or customer.

Both collective bargaining and collective 
boycotts raise serious concerns under 
these provisions.

Granting immunity for 
collective bargaining and 
collective boycotts

Collective bargaining and (in limited 
circumstances) collective boycotts may 
give rise to public benefits. The benefits 
that may be generated by collective 
arrangements include:

•	 increasing the level of input that small 
businesses have into commercial 
contracts (which may lead to more 
efficient outcomes)

•	 eliminating the need for numerous 
individual negotiations and contracts 
and therefore reducing costs—for 
example, legal and accounting costs—
for both the members of the collective-
bargaining group and the supplier 
or customer with whom the group 
proposes to negotiate.

The Act therefore allows immunity from 
legal action to be granted to parties to 
collectively bargain or collectively boycott 
when in the public interest. For example, 

growers may be able to obtain protection 
for collective-bargaining arrangements 
with a trader or traders, if the public 
benefit generated by the conduct 
outweighs any anti-competitive detriment.

Protection from legal action may be 
obtained through either the notification or 
authorisation processes.

Collective-bargaining 
notifications
To lodge a collective-bargaining 
notification with the ACCC, growers must 
set out the full details of the arrangement, 
including the members of the group and 
the business or businesses with whom 
they want to collectively bargain.

A notification may be lodged by any 
business in the group, or a nominated 
representative who is not a member of 
the group—for example, an industry 
association. A lodgement fee is payable.

For the notification to be valid, each 
grower must reasonably expect that the 
value of the transactions it will conduct 
with the trader under the arrangement in 
any 12-month period will be less than the 
relevant monetary threshold.

The threshold is generally $3 million 
but has been increased to $5 million for 
primary production.

The protection afforded by a collective 
bargaining notification arises automatically 
after the expiration of a statutory period, 
provided that the ACCC has not issued a 
draft objection notice within the period.

The statutory period is currently 28 days. 
The protection afforded by a collective 
bargaining notification lasts for three years 
from the date on which the notification is 
lodged. Growers who wish to continue 



ACCC contacts
ACCC Infocentre 
1300 302 502

Small business helpline 
1300 302 021

ACCC website 
www.accc.gov.au/industrycodes

Mediation Adviser
Further information about the Mediation 
Adviser is available at 
www.hortcodema.com.au

The Mediation Adviser may also be 
contacted by:

Tel 
1800 206 385

Email 
info@hortcodema.com.au

ACCC publications
The ACCC has a range of publications 
available to help businesses understand 
their rights and obligations under the 
Horticulture Code. These include:

Collective Bargaining
Guide to collective bargaining notifications

The Horticulture Code
The guide to the Horticulture Code
An overview of the Horticulture Code
The Horticulture Code—how does it  
affect you? (DVD)
The Horticulture Code compliance manual

Fact sheets
Does the Horticulture Code apply to you?
What are a merchant’s rights and 
responsibilities under the Horticulture Code?
What are an agent’s rights and 
responsibilities under the Horticulture Code?
What to do if you receive horticulture 
produce without a horticulture produce 
agreement
Does the horticulture code apply to  
packing houses?
Why say NO to backdated horticulture 
produce agreements
What is unprocessed horticulture produce? 

These publications as well as others can 
be ordered through the ACCC Infocentre 
or you can download electronic copies for 
free from the website.

collectively bargaining with the trader after 
the expiration of the three-year period 
must lodge a new notification with the 
ACCC.

The ACCC will move to revoke a 
notification if it concludes that the public 
benefits likely to result from the collective 
bargaining arrangement will not outweigh 
the anti-competitive detriments.

Important notice
This fact sheet gives you basic information.  
It does not cover the whole of the Competition 
and Consumer Act, including the Horticulture 
Code, and is not a substitute for professional 
advice. Moreover, because it avoids legal 
language wherever possible there may be 
some generalisations about the application 
of the Act. Some of the provisions referred to 
have exceptions or important qualifications. In 
most cases the particular circumstances of the 
conduct need to be taken into account when 
determining the application of the Act.
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Authorisation

The other way to obtain protection for 
collective-bargaining arrangements is by 
lodging an application for authorisation 
with the ACCC. As with collective 
bargaining notifications, a lodgement fee 
is payable.

In contrast to the automatic protection 
provided by a collective-bargaining 
notification, the protection provided by 
an authorisation does not commence 
unless and until the ACCC grants the 
authorisation. The ACCC is required 
to issue a final decision in relation to 
an authorisation application within six 
months.

While the authorisation process is 
generally more time consuming than the 
notification process, it does offer greater 
flexibility. For example, in an application 
for authorisation, the collective-bargaining 
group can be defined more broadly, there 
is no monetary threshold and immunity 
can be sought for greater than three years.


