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The Communications, Electrical and Plumbing Union (CEPU) welcomes the 

opportunity to respond to the Australian Competition and Consumer Commission 

(ACCC) discussion paper on the regulation of fixed network services and 

congratulates the Commission on its decision to initiate a broad inquiry on this 

question. 

 

The number of services offered over the Customer Access Network (CAN) which are 

subject to regulation has multiplied over the last decade. The Discussion Paper 

identifies ten such access services, all but two of which are currently declared.1 

Notoriously, the regulatory treatment of these services is not consistent, at least as 

concerns pricing principles, despite the fact that some of the services may reasonably 

be considered as substitutes for each other. To the extent that these circumstances 

allow regulatory arbitrage, they encourage uneconomic entry and undermine the goal 

of industry efficiency. The consideration of these services as an inter-related suite, 

rather than on a stand-alone basis is therefore timely. 

 

The Union also commends the ACCC’s decision to invite discussion of the impacts of 

technological developments, particularly Telstra’s proposed network modernisation 

programme, on access regulation. It has for some time been apparent that the 

extension of fibre closer to the home would raise new regulatory issues and present 

difficulties for a competition policy strategy focussed primarily on access to the 

copper loop (as has recently been the case in Australia). Policy clarity in this area is 

overdue. Greater certainty is now a matter of some commercial urgency for both 
                                                 
1 ACCC, A strategic review of the regulation of fixed network services, December 2005, p.31. The list  
of nine services at p.31 does not include the LSS. 

 1



access seekers and access providers alike. Moreover, insofar as the regulation of 

access to Telstra’s proposed Fibre-to-the-Node (FTTN) network is likely to influence 

the pace and scope of network roll-out (as Telstra has said it will) it will affect the 

development of national capabilities. 

 

While welcoming the breadth of the ACCC’s discussion paper, however, the Union 

still considers that the issues it raises cannot ultimately be resolved in isolation from 

an examination of other elements of policy, particularly retail price regulation. Many 

of the inconsistencies in the treatment of access regulation flow directly from current 

retail price structures, themselves the reflection of social policy goals. The 22c 

untimed local call and  averaged retail line rental prices are two cases in point. As the 

Union has argued elsewhere,2 a more comprehensive re-examination of policy is 

necessary to address the irrationalities inherent in an access regime which seeks to 

ensure that competitors are allowed healthy margins on services which historically 

have been sold to the public at or below cost. 

 

Further, the CEPU believes that any comprehensive review of regulation should 

include a consideration of the impact of both technological change (e.g. the rise of 

VoIP) and access decisions on Telstra’s capacity to continue to act as national carrier 

of last resort – a role its appears destined to play well into the future. It must be 

emphasised that the obligation to provide the standard service on demand to any and 

all Australians involves costs which are not reimbursed by the Universal Service Levy 

scheme (setting aside the question of the adequacy of those arrangements). 

Competition policy which ignores this fact, or regards it as outside its ambit, runs 

counter to the public interest. 

 

 

 

 

 

 

 
                                                 
2 CEPU, Submission to the Senate Inquiry on the performance of the Australian telecommunications 
regulatory  regime, 2005. 
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1. Regulation of fixed network services: some preliminary comments. 

 

While the ACCC’s Discussion Paper invites comments on the regulation of fixed 

network services in general, in reality the specific services at issue fall within a 

narrow range, technologically speaking.  They are all fixed wireline services (as 

opposed to wireless) and they are all offered over the copper access network (as 

opposed to hybrid fibre-coaxial cable or fibre). 

 

The CEPU understands the genesis of this current regulatory structure, firstly through 

the creation of the interconnection arrangements that underpinned the 1991-97 

duopoly and subsequently through access decisions designed to foster competition. 

Moreover, it has never considered comprehensive duplication of the copper customer 

access network a realistic possibility (it has occurred nowhere in the world) and 

believes such a prospect now more remote than ever, as copper comes to be replaced 

by fibre and wireless. 

 

But since the first access requirements (for originating and terminating access) were 

imposed on Telstra, the means by which end customers gain access to one another and 

the means through which services providers may gain access to downstream markets 

have changed significantly.  

 

Wireless technologies have spearheaded this change. There are now more mobile 

services in Australia than there are fixed line services.  Evidence suggests that 

increasingly mobile telephony is being viewed and used not only as a discrete service 

which offers different functionality from fixed line services, but as a direct substitute 

for them. According to Yankee Group estimates, for instance, by 2003 over a third of 

all mobile calls were being made from the home or workplace i.e. as a substitute for a 

second (or indeed first) fixed wireline service.3 Carrier traffic patterns (worldwide) 

confirm this growing tendency towards substitution. Telstra, for instance, reported a 

                                                 
3 Cited in Heydon, G., Convergence,  Presentation to ATUG Communications Kaleidoscope, July 
2005. 
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decrease of nearly 10% in local call volumes over financial year 2004-2005, and a 

gain in mobile call minutes of an almost identical amount. 

 

These trends raise obvious questions about both the market definitions currently used 

by the ACCC and the (related) issue of the Customer Access Network (CAN) 

“bottleneck”. How sustainable is a framework which separates customer access and 

mobiles into two different markets?  And if mobile telephony is accepted as another 

access technology, to what degree does Telstra’s ownership of the Customer Access 

Network constitute a barrier to entry into “downstream” markets such as that for long 

haul voice or high bandwidth carriage services? This latter question is set to become 

more pressing as service providers move to third generation mobile platforms and as 

Fixed Mobile Convergence (FMC) products multiply. 4

 

Moreover, as the ACCC’s Discussion paper notes, access platforms other than either 

copper or cellular wireless also exist and are growing in significance. Hybrid fibre-

coaxial cable networks pass more than half of metropolitan households in Australia  

and our Central Business Districts are served by multiple fibre networks. Fixed 

wireless access is already playing a role in the provision of both voice and data 

services. Satellite-based broadband services are growing at a healthy rate, albeit from 

a low base.5

 

To date, the Commission has tended to the view that these alternatives are not fully 

enough established to justify the revocation of any of the currently declared access 

services.6 This, however, only poses the question of how such a threshold is to be 

determined. The Union notes, for instance, that in its recent decisions on wholesale 

DSL services, the Federal Communications Commission (FCC) dismissed arguments 

                                                 
4 On the basis of usage patterns in the US, Crandall and Singer conclude that “ the evidence is clear that 
wireless, switched cable telephony, and Voice over Internet Protocol (VoIP) are all in the same product 
market as wireline voice service.” See Declaration of Robert W. Crandall and Hal J. Singer before the 
Federal Communications Commission, WC Docket No. 04-313, CC Docket No. 01-338, 2004, p.2 
5 The ACCC reports a 73% rise in satellite broadband subscriptions over the twelve months to 
September 2005. See ACCC, Snapshot of Broadband Deployment as at 30th September 2005. 
6 This view has most recently been reiterated (in relation to local call services) in the ACCC discussion 
paper, which states that the Commission “considers that there is increasing potential, as identified 
above, for alternative technologies or other regulated services to lead to improvements in the level of 
facilities-based competition, albeit not within a sufficiently short timeframe to justify the complete 
forbearance from regulation at this stage.” ACCC, A Strategic Review of the regulation of fixed 
network services, December 2005, p.28 
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from access seekers (CLECs and ISPs) that alternative platforms had not yet 

developed sufficiently to provide an adequate competitive alternative to copper. The 

Commission chose to focus on what it saw as the dynamics of the broadband market, 

rather than on the particular market share of firms or the  reach of any one platform. 

 

The FCC argued that 

 

.. an emerging market, like the one for broadband Internet access, is more 

appropriately analysed in view of larger trends in the marketplace, rather 

than exclusively through the snapshot data that may quickly and 

predictably be rendered obsolete as this market continues to evolve.7  

 

And noting the growth of satellite, wireless and broadband over powerline services, it 

argued that 

 

These emerging broadband platforms exert competitive pressure even 

though they currently have relatively few subscribers compared with cable 

modem service and DSL-based Internet access service. 8

 

 

In the Union’s view, current regulatory policy and practice in Australia understates 

the degree to which alternative access platforms exert pressure on copper-based 

services and so risks distorting competition between them.  We discuss this question 

further below, in relation to the Optus ADSL roll-out. 

 

2. Current competitive conditions. 

 

The Commission has invited comment on the current degree of competition in a 

number of “downstream” markets. The Union notes, in response to this, that all the 

major carriers are presently reporting intensified competition across a wide range of 

                                                 
7 Federal Communications Commission, Report and Order and Notice of Proposed Rulemaking, 
September 23, 2005, p 29. 
8 Ibid, p.32. 
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services with a corresponding decline in margins and, in the case of some services, in 

revenues. 

 

Telstra’s half-yearly results revealed a decline in PSTN revenues of 7.6%, attributable 

to both substitution (as discussed above) and competitive pressures. At the centre of 

this change was a precipitous fall in local call revenue of 19.7%, but revenue fell 

across the full range of PSTN products. The local call market is clearly the area which 

is being most directly affected by substitution to mobiles, internet and SMS services. 

Such trends account for a large part of the 12% reduction in Telstra local call volumes 

reported over calendar year 2005. This still leaves, however, a large proportion of the 

total revenue fall which can only be explained through pricing pressures, especially 

the discounting involved in the range of service bundles now available. Similarly, 

Telstra reported a fall of 10% in national long distance revenue, again attributable to 

both substitution and heavy discounting. 

 

Both Optus and AAPT have pointed to strong competitive pressures in commentary 

on their recent financial results. Optus cites “fierce price-based competition” in the 

business market, leading to margin declines despite revenue growth and describes the 

overall market as “highly competitive”.9 AAPT reports “an intensely competitive 

market, especially in the corporate and large business sectors”10  in which “prices 

have fallen considerably across all voice, interconnect and internet products”.11 As 

with Telstra, AAPT’s local call revenues have fallen by around 20%, again reflecting 

both substitution and price discounting. 

 

The CEPU believes that pricing behaviour, rather than the number of participants in 

the market or their relative market shares, is the best indicator of the degree to which 

competitive pressures are acting on firms.  In our view, the results from these three 

major carriers testify to there being a high degree of competition in local and long 

distance call markets. 

 

                                                 
9 The SingTel Group’s results for the third quarter months ended 31st December 2005, p.3. 
10 Management Commentary, Telecom New Zealand Q2 2006 results, p.28 
11 Ibid, p.33 
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The broadband market differs from these markets (and from mobiles) in that it is still 

relatively small and is experiencing very high rates of growth. (According to ACCC 

figures, broadband subscriptions increased by 98% over the twelve month period to 

September 30th 2005.) Under these circumstances, there is unlikely to be the same 

intense competition for market share as is occurring in the more mature product 

markets and there may consequently be less price competition. The CEPU notes that 

the present tendency among the major broadband service providers is to compete on 

non-price factors (speeds, download limits), with most offering entry level broadband 

for the residential market at or around $29.95 a month. (An exception is Primus, 

whose entry level price is $14.95). 

 

Nevertheless, as the Commission notes, competitive dynamics have operated over the 

past twelve months to push retail prices downwards to this current $29.95 benchmark. 

It was the prospect of Optus’ offering a $49.95 entry level plan that prompted Telstra 

to offer a $29.95 plan, which both Optus and the rest of the industry in turn have had 

to meet. 

 

The CEPU regards this pricing behaviour as a clear indication that the broadband 

market is contestable. To what extent current pricing structures will, in the longer 

term, allow sustainable broadband competition on the basis of resale or even ULLS is 

another question. In the Union’s view, however, it should not be the object of 

competition policy or the role of the ACCC to create margins where they do not exist 

or to hinder the process through which they are competed away. 

 

The Union is indeed concerned, in this regard, that those same margin pressures that 

are evident in the telecommunications industry today and which testify to the impacts 

of competition across a range of product markets (as currently defined) may lead 

carriers to seek ever greater regulatory assistance from the ACCC in the name of 

“sustainable” competition (i.e. their own commercial survival). With PSTN revenues 

flat or in decline and second generation mobile markets saturated, industry 

participants are necessarily looking to broadband markets as a source of earnings 

growth. In these circumstances, there is considerable pressure on the ACCC to ensure 

that access prices provide opportunities for such growth, irrespective of the 

underlying cost structures and economic dynamics of the industry. 
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It is by no means clear, however, that the Australian market can support multiple 

broadband operators operating on the basis of the Unconditioned Local Loop and Line 

Sharing Services.  Commentators have raised doubts about such a prospect,12 given 

the scale that appear to be necessary to sustain an ADSL-based business, and the US 

market experience represents a dismal precedent. Efficiency goals demand that the 

ACCC not pre-judge this issue by establishing access prices tailored to the 

commercial needs of access seekers and not fully reflective of access providers’ costs. 

 

3. Local Communications Services 

 

The CEPU notes that the Commission is separately reviewing its treatment of local 

telecommunications services with a view to either revoking or extending the 

declaration of the Local Carriage Service (LCS) and possibly declaring a wholesale 

line rental (WLR) service. The Union has not made a separate submission to this most 

recent review, but its comments below outline our broad position in relation to these 

services. 

 

The Union opposed the declaration of the LCS in 1998 on the basis that it was 

impossible to price the service rationally while it remained subject, at the retail level, 

to the particular structure of price regulation then in place i.e. the (then) 25c untimed 

local call. The problem, which the ACCC readily acknowledged, was exacerbated at 

the time but the extension of call holding times associated with the take-up of 

narrowband internet services. This trend may now be reversing, as more customers 

migrate to broadband. However, the basic problems associated with resale of the 

service remain i.e. how to ensure competitor margins in what has always been a high 

volume, low margin product, its retail price constrained by regulation, without 

effectively conferring subsidies on access seekers. 

 

Since 1998, the Commission has evidently been of the view that the latter danger is 

the lesser of two evils and has required wholesale pricing of the LCS on an (untimed) 

                                                 
12 See, for instance, Lynch, G., “Only Telstra can make broadband pay, says Citigroup”,  
Communications Day, 3 March 2005. 
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retail-minus basis. It is now preparing to compound the problem by proposing to price 

the WLR on a retail minus basis as well, despite the fact that a substitutable service 

such as the ULLS is priced according to a cost-plus methodology. To the Union’s 

mind, such a course would introduce further inconsistencies into the treatment of 

fixed (wireline) access services, when what is needed is a harmonisation and 

simplification of access regulation. 

 

In our view, both the LCS and the WLR service (if declared) should be priced on a 

cost-plus basis to bring pricing of these services into line with that of other access 

services. This will better allow access seekers to make a rational choice as to which 

service best suits their commercial needs and will reduce opportunities for arbitrage. 

As we will argue later in the case of the ULLS, social policy goals will also best be 

protected if the pricing structure of these services reflects that set by retail price 

regulation i.e. averaged and, in the case of the LCS, untimed. 

 

The Union does not accept the ACCC’s contention that a cost-plus approach would 

involve certain practical problems (“an extensive and possibly protracted cost 

modelling exercise”) as a reason for not pricing on this basis. Access pricing should 

be based on principles designed to ensure industry efficiency, not determined by the 

short-term administrative difficulties of the regulator. 

 

Lastly, the CEPU believes that whichever methodology is used, the two services 

should be priced without regard to the discounts made available to retail customers 

through bundling. As the ACCC acknowledges, a retail minus approach creates 

problems for stable wholesale pricing, as competitive dynamics mean that market 

prices will often fall below the benchmark price. (The consequent “ratcheting down” 

of the regulated price is indeed one of the weaknesses of a retail minus approach.) If 

the retail minus benchmark reflects bundled prices, however, it is effectively passing 

on the benefits of Telstra’s economies of scope to access seekers and, consequently, 

undermining the incentive for Telstra to make them available to end-users. (The same 

principle applies to retail prices that reflect economies of scale i.e. volume discounts.) 
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4. The Line Sharing Service (LSS) and the Unconditioned Local Loop Service 

(ULLS) 

 

The CEPU commented on these services in its submission to the Senate inquiry into 

Australian telecommunications regulation last year and recorded our concern at the 

divergence in the ACCC’s approach to them. The ACCC has recommended a 

geographically deaveraged ULLS price but a geographically averaged LSS price. The 

latter position ostensibly flows from the decision, itself contentious, not to allow the 

inclusion of line costs in LSS prices. In our view, the regulatory treatment of these 

two services highlights the ACCC’s increasingly ad hoc and pragmatic approach to 

access pricing, the effect of which is to send confused signals to the industry and 

encourage arbitrage. 

 

4.1 CAN costs 

 

In the case of the Line Sharing Service, the Union considers that the service should 

make a contribution to the cost of the CAN. If it is indeed the case that this would 

lead to over-recovery of CAN costs, then the answer lies in a re-adjustment of all 

access prices or, more fundamentally, a full reconsideration of pricing methodology. 

The present approach simply privileges the most recent service to be declared and 

thereby distorts the access seeker’s choice between the various CAN access services, 

effectively offering a subsidy to LSS users from those using other access products. If 

followed to its logical conclusion it would also seem to imply that (for instance) a 

Wholesale Line Rental Service should make no contribution to CAN costs (an 

absurdity which the ACCC may, however, avoid by adopting a retail-minus approach 

in this instance). 

 

4.2. Access Deficit Contribution (ADC) 

 

As Telstra has not proposed an ADC for the LSS and now appears also to have set 

this issue to one side in its latest ULLS undertaking, the question has no immediate 

practical bearing on the pricing of these services. The Union remains concerned, 

however, at the shifts which have occurred in the Commission’s approach to the issue 
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of the access deficit over the years and at the implications of these shifts for policy. 

The matter is addressed by the CEPU in Appendix A. 

 

4.3. Service Specific Costs 

 

When we come to the question of recovery of service specific costs of both the ULLS 

and LSS, the ACCC’s pricing approach is again, in our view, at odds with the 

objectives of efficiency. In particular, the proposal that Telstra retail customers, rather 

than access seekers, bear the specific costs associated with ULLS and LSS provision 

represents the triumph of ingenuity over economic principles. It is, surely, axiomatic 

within that orthodox economic framework that the ACCC embraces, that those who 

actually demand a service should be those who pay for it.  By requiring Telstra to 

carry these costs or to pass them on to its customers in the form of higher line rental 

charges, the ACCC is effectively socialising them, without being able to guarantee 

any equivalent social benefit (e.g. universal broadband access) in return. 

 

Should these objections to the ACCC’s reasoning not be admitted, the CEPU suggests 

that the Commission consider whether its consequences at a practical level do not 

themselves suggest a flawed methodology. The CEPU has not sought access to the 

commercial-in-confidence cost estimates that lie behind this debate. On the basis of 

the figures in the public domain, however, it would appear that the ACCC favours an 

averaged LSS charge of a maximum of $3.50 - $4.50 and preferably a figure well 

below this.13  The Union notes that LSS-specific charges account for $10.98 out of the 

$11.75 estimated by Telstra as the monthly cost of the LSS service. If this component 

of the charge were to be spread across all lines, it would dwindle to  just a few cents a 

month on a per line basis.14 And as the ACCC has also disallowed the residual 77c 

line charge, these few cents would be all access seekers could end up paying to 

provide services over lines which cost, at the ACCC’s own estimates, anywhere up to 
                                                 
13  That is, about half the level previously indicated by the ACCC as constituting an acceptable range. 
See ACCC, Assessment of Telstra’s ULLS and LSS monthly charge undertakings, Final Decision, 
December 2005, p.39. 
 
 
14 The ACCC has not offered any estimate of the size of the per line “surcharge” that would arise from 
spreading LSS costs across all lines. In the case of the ULLS service, however, it has suggested such a 
charge would not exceed 5 cents per line a month. The Union assumes that LSS charges would be of a 
similar order. 
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$143 to provide. This surely would represent free-riding of previously unimaginable 

proportions. 

 

The CEPU cannot see how the creation of such massive arbitrage opportunities can 

possibly be consonant with the goal of industry efficiency. It also questions what 

impact such pricing will have on the deployment of alternative technologies, such as 

broadband wireless, which may be competitive with copper in some circumstances, 

but not when the latter is made available for nothing. 

 

Meanwhile, in the real world, retail customers will face an increased line rental charge 

under the ACCC’s favoured approach. The Union believes it may be hard to explain 

to the Zone 3 or Zone 4 householder why she should pay, through these increases, for 

urban Australians to access broadband services which she herself may not be able to 

receive – a scenario made all the more likely in the case of ULLS by the ACCC’s 

preference for deaveraged  pricing. 

 

4.4. Structure of ULLS prices 

 

As regards this last question, the CEPU supports the proposition that the structure of 

wholesale prices should reflect the structure of retail prices. If the access provider is 

obliged to offer retail access services nationally at a uniform price, then wholesale 

services should be made available on the same basis.15 The alternative obviously 

encourages selective market entry. While customers in the lower-cost segments of the 

market (Zones A and B) will enjoy short-term benefits from the resulting price 

competition, it will be at the expense of Telstra’s ability to achieve full cost recovery 

for provision of access to the national network (and hence its ability to maintain an 

averaged retail price structure). 

 

Until recently there has been no per se prohibition on Telstra’s deaveraging its retail 

line rental charges, so that hypothetically it was possible to address such problems by 

aligning these charges more closely to costs on a geographic basis (at least within the 

                                                 
15 The Union notes the OECD view that “if the regulator wishes to preserve the geographically 
averaged structure of end-user prices, it is essential to geographically average ULL prices.” (Our 
italics.) OECD, Access Pricing in Telecommunications, 2004, p.134 
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limits allowed by the overall retail price controls). Alternatively, the ACCC has 

entertained the thought that the subsidies involved in the provision of retail access 

services in Zones C and D might more properly be paid from the Universal Service 

Fund (USF) or directly by Government. 

 

The Government’s recent pricing parity decision has now officially put paid to the 

first option, although, in reality, significant deaveraging of retail line rental charges 

has never been a possibility, certainly not while Telstra remained in Government 

ownership. The Union acknowledges that commercial considerations (including 

substitution) have also constrained Telstra’s ability to depart from uniform pricing in 

this area. However, these pale into insignificance compared to the social policy, and 

hence political, impacts of such a move. 

 

The proposition that either the USF or Government may directly fund the subsidies 

that arise from averaged prices is likewise a fantasy. Figures now in the public 

domain as a result of the ULLS debate allow some quantification of the sums 

involved here. Telstra reports that there are 715,000 services in Zone 4, where, 

according to the ACCC’s most recent estimates, average line costs (cost of copper 

only) are $143 a month. Assuming standard line rental charges of $29.95 a month, the 

per-service monthly subsidy implied is some $113, giving a total annual subsidy 

figure of some $970 million – more than five times the current USO cost, estimated 

by the Australian Communications and Media Authority (ACMA) as $171.4 million 

for 2005-06. 

 

It might be argued that, if viewed in terms of the avoidable costs-revenue forgone 

formula, only a portion of these services (i.e. those covered by the Universal Service 

Obligation scheme) is actually loss making. However, this is not to the point in the 

context of the ULLS debate. The issue here is not how Telstra is or should be 

compensated for providing the standard service in areas which are loss making, but 

how more pervasive retail access subsidies should be funded in a competitive 

environment.  

 

The Union notes that no-one has advanced the view that the subsidies be eliminated 

altogether and that the costs of providing PSTN access to Bands 3 and 4 be recovered 
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directly from end-users. At any rate, the Government’s pricing parity announcement 

has now ruled such an option out. In our view, direct subsidy from Government or 

from the USF is an equally unrealistic option, given the sums involved. This leaves 

the current mechanism i.e. cross-subsidisation through retail price averaging. And, as 

we have argued above, if this mechanism is to be sustainable, wholesale prices must 

follow suit. 

 

4.5. Impacts of ULLS price averaging on competition. 

 

The Union recognises that averaged wholesale prices will mean lower margins for 

ULLS-based access seekers in Zone 1 and Zone 2 than would be the case under the 

ACCC’s model. Depending on the level at which these prices are set, this may 

undermine the business case of companies which have been planning to enter the 

market on this basis, especially in Zone 1, where the ACCC’s proposed prices would 

have allowed very generous margins indeed. Again, however, this fact merely begs 

the question of the ultimate objective of policy. There is already very extensive 

duplication of broadband infrastructure (fibre) in the Australian CBDs. There is 

indeed over-supply of capacity and a consequent need for consolidation.16 In such 

circumstances, a policy aimed at actively encouraging further facilities-based 

competition (with ULLS as a “stepping stone” in this direction) would seem to the 

CEPU to be misdirected. 

 

For access seekers interested in serving customers in Zones 3 and 4, where 

competition has been slow to develop, averaged ULLS prices are a plus, making entry 

on this basis more feasible. The real challenge for policy, therefore, is in Zone 2. 

Again, in the Union’s view, clarity is needed in defining the long-term public policy 

objective here. If it is to encourage efficient investment in and use of infrastructure, 

then present measures need to reflect this longer-term goal i.e. they need to focus the 

build-or buy choice, rather than skew decision making in one direction or the other. 

 

                                                 
16 The presence of this excess capacity may also act to counter what the OECD identifies as one of the 
possible negative consequences of averaged ULLS prices i.e. encouragement of inefficient network 
build in low cost areas. In the Australian CBDs, this horse has already bolted. 
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The union notes that there is already considerable duplication of fixed network 

infrastructure in Zone 2. In addition to the Telstra CAN, both Telstra and Optus 

operate HFC networks in certain metropolitan areas, reaching over 50% of all 

metropolitan households. As explained below, the Union considers that over time 

both copper and HFC platforms will be superseded by fibre (and wireless). For the 

time being, however, the Optus HFC network provides an alternative infrastructure 

over which broadband services can be delivered. In earlier discussions, the ACCC has 

regarded such inter-platform rivalry as a key feature of a competitive market and has 

indeed recommended furthering it through divestiture of Telstra’s HFC properties. 

The Union would therefore expect the encouragement of such competition to be a 

significant consideration in ULLS pricing in Band 2. 

 

The Union has not been able to ascertain what percentage of the 340 exchanges which 

Optus intends to enable for ULLS-based ADSL services fall within the footprint of its 

HFC network. Nevertheless, recent press reports suggests significant overlap, with a 

majority of the first 23 exchanges with wholesale DSL customers migrated to ULLS 

being located in Sydney and Melbourne.17 This suggests to us that Optus may 

consider it cheaper to use regulated access to the Telstra network  (especially on the 

basis of ULLS) for delivery of broadband services than it is to use its own. Certainly, 

it must regard it as cheaper than extending its HFC network into new geographic 

areas. The implications of such a circumstance for wireline infrastructure competition 

are scarcely positive. 

 

The impacts of the structure and level of ULLS charges on emergent wireless 

broadband providers also need to be considered. Ideally, ULLS prices would be set so 

as to allow the relative merits of these two platforms, in terms of technical efficiency, 

to be established in the marketplace. To the extent that averaged prices lead to ULLS 

charges being set above cost in any Zones, regulation may bestow an advantage on 

                                                 

17 Sainsbury, M., “Optus off Telstra DSL”, The Australian, 18th January, 2006. Sainsbury reports that 
“exchanges with migrated customers include Cremorne, Glebe, Waverley, Frenchs Forest, East 
Sydney, Blacktown, Redfern, North Sydney, Miranda and Newtown in NSW, Brunswick, 
Collingwood, South Melbourne and St Kilda in Victoria and Unley in South Australia.” 
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wireless operators. Conversely, below cost ULLS charges arising from averaging (as 

in Zone 4, for instance) may deter the deployment of alternative platforms, despite 

their potential competitiveness. 

 

The Union recognises that such distortions may arise from ULLS price averaging. 

However, as long as social equity considerations dictate a continuation of retail line 

rental averaging, such risks are, in our view, unavoidable. 

 

4.6. Clarifying policy goals 

 

The Union believes that the debate over the structure and level of ULLS prices has 

helped focus longer term issues for both social policy and competition regulation. In 

the latter case, greater clarity is needed as to what are realistic goals for policy and 

where ULLS fits within any strategy for attaining them. 

 

The Union notes that the argument that ULLS services provide a “stepping stone” to 

more substantial facilities-based competition has not been born out in practice in other 

jurisdictions. In the US,  the flowering of resale and of  Unbundled Network Elements 

(UNE-P) based entry from 1996 to 2000 actually led to a decline in the number of 

Competitive Local Exchange Carrier (CLEC) lines, accompanied by a massive 

growth in ULLS lines.18 This explosion of arbitrage-based activity was succeeded by 

the spectacular collapses of the following years, with the market capitalisation of the 

CLEC sector falling from US$100bn in April 2000 to less that $2 billion by the end of 

2003. A similar, if slightly less destructive, process occurred in the UK.19

 

Analysis of the US experience has suggested that those companies that survived the 

meltdown tended to be those who had made substantial infrastructure investments – 

cable companies, the regional fixed line operators and the (albeit badly shaken) long 

distance operators  - rather than those who entered the market on the basis of UNE-P 

or resale. It is these companies too which now are better placed to provide the multi-
                                                 
18 Eisenach shows CLEC-owned lines declining by about a third between December 1999 and 
December 2003, with CLEC ULL lines nearly tripling over the same period. See Eisenach, J., 
Mandatory Unbundling in the US: Lessons Learned the Hard Way, (Powerpoint presentation), CAP 
Analysis, 2005. 
19 See Waverman, L, The Performance of Competition in the Telecommunications Sector, 1996-2004,  
(Powerpoint presentation), London Business School/LECG, June 2005 
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product offerings which are widely regarded as being the key to commercial success 

in the emerging communications environment. 

 

A corresponding change in emphasis has occurred in US regulatory policy in recent 

years. While it was court actions which began the process of winding back the UNE-P 

regime, recent Federal Communications Commission (FCC) rulings have followed 

suit, relaxing access obligations for wireline service providers in the interests of 

speeding innovation and promoting intermodal competition. Beginning with the 

Triennial Review Order of 2003, the FCC has made a series of decisions granting 

relief from access obligations to carriers investing in Fibre to the Home (FTTH) and 

Fibre to the Curb (FTTC) networks and has sought to harmonise the regulation of 

competing broadband platforms.20

 

 In its September 2005 decision in relation to the regulation of wireline broadband 

access services, the Federal Communications Commission removed any obligation on 

wireline operators to provide a wholesale broadband Internet access service (i.e. 

wholesale xDSL). In its report supporting this decision, the FCC argued that  

 

.. the additional costs of an access mandate diminish a carrier’s incentive 

and ability to invest in and deploy broadband infrastructure investment ..21

 

and that removal of such a mandate would better allow 

 

facilities-based wireline broadband Internet access service providers to 

respond to changing marketplace demands effectively and efficiently, 

spurring them to invest in and deploy innovative broadband capabilities 

that can benefit all Americans…..22

 

                                                 
20 See Broadband 271 Forbearance Order, FCC 19Rcd 21496; Fiber to the Curb Reconsideration 
Order, FCC 19 Rcd 20293 
21 FCC, Report and Order and Notice of Proposed Rulemaking, September 23, 2005, p.25ff.   It may be 
objected that some of the “additional costs” involved in this case (as discussed by  the FCC at paras 65-
73 of the Report) flow from provisions specific to the US jurisdiction i.e. the distinctions between 
information and telecommunications services. Others, however, are of more universal relevance. 
22  Ibid, p.3 
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The emphasis in the FCC report falls, above all, on the desirability of rivalry between 

broadband platforms, both established and emergent, and on the consequent need to 

avoid regulatory decisions which distort firms’ technology choices. 

 

..we believe that we should regulate like services in a similar manner so 

that all potential investors in broadband network platforms, and not just a 

particular group of investors, are able to make market-based, rather than 

regulatory driven, investment and deployment decisions.23

 

The CEPU supports this approach and considers that the issue of ULLS pricing in 

Australia should also be considered in the light of such principles - as indeed should 

the question of competitor access to Telstra’s proposed Fibre-to-the Node (FTTN) 

network, discussed below. 

 

5. Telstra’s proposed network modernisation. 

 

The ACCC has invited comments on the implications of Telstra’s proposed network 

modernisation for the present ULLS service and for the telecommunications access 

regime more broadly.  

 

For over a decade, the CEPU has argued that the logical pathway for the creation of a 

nation-wide broadband capability was through the progressive extension of fibre into 

the Telstra customer access network towards the home. While we have recognised 

that commercial and regulatory considerations have had the potential to retard or 

accelerate such an evolution, we have never doubted that this would be the direction 

in which the current PSTN would evolve. The number of carrier announcements of 

fibre roll-outs over the last year and a half confirms us in this opinion. 

 

Future Next Generation Networks will be, in our view, fibre-based, with wireless 

technologies (fixed and mobile) playing a supplementary role for certain services and 

applications. 

 

                                                 
23 Ibid, p.26 
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If this view is correct, ADSL must be considered as a transitional technology. 

Moreover its lifespan is likely to be more limited in those very markets segments in 

which it is at present being most extensively deployed i.e. those in which 

demographics (both population density and disposable income) create the best 

commercial opportunities for broadband services providers. Policy that seeks to 

prolong that lifespan in the short-term commercial interests of ULLS users will retard 

innovation and induce inefficiencies. 

 

The impacts that Telstra’s proposed Fibre-to-the-Node (FTTN) roll-out will have on 

ADSL-based service providers are clear enough, at least in outline. For those offering 

these services over ULLS or LSS, the extension of fibre further out towards the home 

can be expected to lead to the extra costs that the ACCC identifies in its Discussion 

Paper i.e. 

 

• Costs of DSLAM accommodation (if Telstra’s nodes are not designed to 

accommodate access seekers equipment) 

• Costs associated with the increased number of DSLAMs necessitated by the 

new network architecture 

• Costs of backhaul or new build from the node to the access seeker’s network. 

 

It is our present understanding that over and above any commercial considerations, 

continuing to provide an existing copper path parallel to the fibre network will not be 

an option, because of the interference that would occur between the two services. If 

this is indeed the case, the CEPU does not see how the above costs can be avoided.  

The degree to which they will prove prohibitive to ULLS-based services roll-out 

remains to be seen. But the possibility of such extra costs arising is surely part of the 

risk that those seeking market entry on this basis (as opposed to using HFC, fixed 

wireless or satellite) face.  

 

In our view, the extent to which regulation can usefully or properly intervene to 

mitigate such risks (essentially those of technological obsolescence) is limited. The 

Union considers it reasonable that users of Telstra’s ULLS should have timely notice 

of such network changes as are likely to affect their businesses. (We would assume, 
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indeed, that this would be part of any normal commercial contract but if not, 

regulation could require it.) We assume too that, for the time being at least, there will 

continue to be a declared ULLS service at the node. But where investment has neither 

been required  nor constrained by regulation, the risk of (say) stranded assets is surely 

a normal commercial risk and in a competitive market its costs should simply be born 

by the firm (and its customers). 

 

The risks to which operators may be exposed as a result of regulatory interventions 

are another matter. Here the CEPU notes that companies around the world are 

signalling a reluctance to make new investment commitments in the absence of 

protection from access regulation. In the US, as noted above, such protections have 

been extended to fibre network providers to better speed investment.  

 

Fibre has the capacity to transform the communications landscape by eliminating 

scarcity at the transmission layer. And policy settings which ensure service provider 

access to fibre networks will, in our view, be increasingly important in the future, not 

only for competition policy, but for social and cultural policy as well i.e. to promote 

cultural diversity and protect freedom of expression. That said, the Union sees little 

prospect of such networks being built in today’s privatised and competitive 

environment while the current approach to access pricing persists. For this reason, we 

would support, in principle, the granting of an access holiday to any FTTN or FTTH 

networks roll-out in Australia. 

 

The exact form any “access holiday” for Telstra’s FTTN network might take is 

another question. The Union understands, however, that Telstra is not proposing that 

the network be entirely closed and access seekers would continue to have access to 

services at transmission rates up to 1.5Mb/s (the current ceiling). This would represent 

a service level considerably in excess of those we understand are available under the 

revised US regime. The FCC’s 2003 Triennial Order required carriers extending 

existing fibre networks out to the home to offer voice grade transmission services (i.e. 

64 kb/s) only and in October 2004, this relief was extended to FTTC architectures. 

(“Greenfields” networks were exempted altogether.)The broadband Internet access 

decision discussed at 4.6. above effectively quarantines all such services when offered 

 20



at rates above 200kb/s, the point at which the FCC has defined the 

narrowband/broadband threshold. 

Such arrangements would undoubtedly disadvantage companies dependent on access 

to higher transmission rates to compete with Telstra’s service offerings. But to 

acknowledge this is simply to bring the debate full circle. Contrary to the opinions 

(both implicit and explicit) held in sections of the industry, it is neither reasonable or 

realistic, in our view, to expect private companies to create new capacity if it is to be 

made immediately available to competitors at anything other than commercial rates. 

 

 

5.  Towards a forward-looking regulatory approach 

 

Ultimately, in the face of the steady march of fibre, the window afforded to 

competition through xDSL technologies will close altogether and with it the 

distinction between the copper CAN, the IEN and the backbone network around 

which wireline access regulation is now framed. Other related technological changes 

(of which Voice over Internet Protocol is an early example) are also challenging 

present regulatory models and related pricing structures. Together with the 

increasingly contentious outcomes of the ACCC’s present approach, these trends 

suggest to the CEPU that a re-examination of competition policy and a thoroughgoing 

overhaul of wholesale and retail price regulation are required. 

 

The circuit switched PSTN and the copper CAN are not, of course, going to wither 

away overnight. The Union is indeed of the view that Australia’s geography and 

demography may mean that the transition to Next Generation Network (NGN) 

platforms and services will be more protracted here than in other countries (especially 

in the absence of policies which actively support investment). But a prolonged 

transitional phase will bring its own problems, especially for the ongoing funding of 

services over the PSTN.  Policy needs to begin to address these problems now and 

should be informed by the following considerations: 

 

• Pricing models for NGN services (including access) are still necessarily at an 

early stage of development, but is likely that in future a larger part of overall 
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network costs may have to be recovered from access charges, at both the 

wholesale and the retail level (as in the Internet charging model). 

 

• PSTN access charges (both wholesale and retail) may have to be raised during 

the transition to NGN in order to preserve any-to-any connectivity (i.e. 

migration of traffic from the PSTN onto packet-switched networks will 

exacerbate the problem of funding the “legacy” network.)24 

 

• Intermodal rivalry, especially between wireless and wireline platforms, is 

emerging as a more sustainable form of competition than that based on resale 

and other forms of access that allow regulatory arbitrage.  

 

                                                 
24 Outlining the likely impacts of VoIP and other “convergent services” on current pricing structures, 

Analysys warns that 

.. line rentals may have to rise slowly to match increased per-line costs resulting from a  

fewer number of lines. If the rise in line rental charges (to maintain balanced tariffs) did 

not happen e.g. due to inappropriate price caps, the net cost of USO will increase here 

too. 

See Analysys, IP Voice and Associated Convergent Services, Final Report for the European 

Commission, ECSC-EC-EAEC, Brussels –Luxemburg, 2004, p.103 

 
Similarly, the UK regulator Ofcom notes that as DSL becomes more widespread 

 
A particularly important (and complex) issue that arises is how those costs that are 

common to PSTN and broadband networks would be recovered. At present, PSTN 

revenues tend to cover most of the common costs associated with the BT network. As 

these revenues are eroded, BT will need to recover its common costs elsewhere and the 

charges for naked DSL would have to reflect this. 

 

Ofcom, Strategic Review of Communications: Phase 2 Consultation Document, November 

2004, p.80 
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• Investment in new wireline network capacity may simply not occur if 

regulation obliges operators to give competitors access to that capacity on the 

basis of current pricing principles (i.e. TSLRIC).  

 

 

The CEPU considers that the thinking which, over the last decade, has led regulators 

to press for ever-lower prices for access to wireline networks is now being outpaced 

by industry developments. A new approach is needed, which gives greater incentives 

to investment and greater weight to the presence of competing technologies within the 

total telecommunications market, aiming as far as possible, to harmonise the 

regulation of them. In the absence of such a new framework, Telstra  (and any other 

carrier creating new network capacity) should be exempted from the obligation to 

provide access to that  new capacity at regulated prices. 
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Appendix A.  Is there an Access Deficit? 

 

A matter in dispute in the pricing of all the declared access services under discussion 

is the existence of an access deficit and, more fundamentally, the very concept of the 

access deficit itself. Telstra, in both its ULLS and LSS undertakings, has argued that 

there continues to be such a deficit and that a contribution to it should be recovered 

from services using the Customer Access Network, including those it makes available 

to access seekers.  

 

For its part, the ACCC tends to the view that no access deficit exists or, more 

radically, that the concept “as previously defined is no longer relevant”. It can adopt 

this view because of progressive changes to the concept itself, changes which are not 

accepted by Telstra and which, in our view, act to obscure the issues are stake. 

 

Historically, the term access deficit was applied to the shortfall that a carrier such as 

Telstra faced in the provision of (retail) access to the PSTN, access being treated in 

this instance as a stand alone service. The access deficit, under this definition, was the 

difference between the total revenues received by the company from line rental and 

connection charges and the total costs of providing these access services. Insofar as 

there was a shortfall, it was recovered from the “downstream” services for which 

access to the PSTN was required, notably high margin products such as long haul 

voice. 

 

In some circumstances, however, even the revenues received from these 

“downstream” services were not enough to equal the (incremental) costs of providing 

them. While such an outcome might occur in many circumstances on an individual 

basis, policy focussed on those geographical areas where, taken a whole, carrier 

revenues (from all PSTN products) would not be sufficient to cover costs.  Since 
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1991, the losses associated with provision of service in these “net cost areas” have 

been funded through the Universal Service scheme.25

 

For most of the 1990s, while the scale of any access deficit (AD) might have been 

disputed, the AD was thus conceptually distinct from the “net costs” (defined as 

avoidable costs minus revenue forgone) addressed by the Universal Service Fund.  In 

1998, for instance, the ACCC’s first discussion paper on the pricing of local 

telecommunications services stated that: 

 

 

The access deficit is usually defined as the difference between non-call 

related costs and non-call related revenues (line rental and connection 

revenues). 

 

For a geographic area, the access deficit is the difference between the 

costs of connecting all customers to the network and the total annual line 

rental charges paid by those customers. So if the average costs of 

connecting customers is an area is $400 and the average line rental is 

$140, then the average access deficit is $260….. 

 

If an access deficit exists, then the network operator must recover the 

shortfall from other charges including call charges.26

 

The CEPU concurs with this summary which, crucially, distinguishes between the 

existence of an access deficit and the means through which it is recovered. We note 

that this distinction was still accepted by the ACCC in its August 2000 Discussion 

Paper on ULLS pricing, which stated that 

 

As a consequence of retail pricing regulation Telstra is unable to retrieve 

the full costs of the customer access network (CAN) from customer access 
                                                 
25 As is generally recognised, the definition of these “net cost” areas is ultimately arbitrary. If the whole 
of Australia was taken as the relevant geographic area for consideration, there would be no net loss and 
hence no need for a Universal Service Fund. This, indeed, was effectively the case under the former 
monopoly structure. It is competition policy which has obliged regulators to attempt to identify and 
quantify the locations and scale of the cross-subsidies that underpinned the earlier industry structure. 
26 ACCC, Pricing of local telecommunications services, Discussion Paper, October 1998, p.6. 
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charges. The resulting access deficit (AD) was traditionally retrieved by 

Telstra through an element in its services or call prices.27

 

Since this time, however, a conceptual shift has occurred within the ACCC, so that it 

now appears to define the access deficit as the difference between CAN costs and  

PSTN revenues i.e. it collapses the previously separate concepts of access deficit and 

access deficit recovery into one and, as a logical further step, conflates the issue of 

access deficit funding with the recovery of USO costs, thus effectively dismissing it to 

the geographic and regulatory margin. This move has happy results for access seekers, 

as it of course lowers the (regulated) price of wholesale access services, but at the risk 

of muddying the policy waters and distorting the competitive process. 

 

On the basis of this approach, the Commission now argues that “the access deficit as 

previously defined is no longer relevant”28, citing both rises in retail line rental prices 

and the advent of new PSTN services (xDSL) in support of this contention.  

 

The Union notes that ACCC’s reference to a “previous definition” here does not relate 

to the approach evidently still accepted in 2000. Rather it appears to refer to an 

interim definition which applied prior to what the ACCC now regards as its more 

“holistic approach” (which includes xDSL revenues) but after the shift described 

above was underway.  In referring to this as the “original definition”, however, the 

ACCC is incorrect. The original definition did not “take into account revenues 

attainable from line rental charges and PSTN voice services”, but only revenues from 

line rental and connection charges. 

 

It is not pedantry that leads the Union to labour this point. It does so because these 

distinctions are critical to policy. Line rental rebalancing should indeed have reduced, 

if not entirely eliminated, any access deficit that existed prior to 2002-03, when the 

cap on retail access charges was relaxed. But the emergence of xDSL services is 

irrelevant to the immediate issue at hand.  Even prior to the deployment of such 

                                                 
27 ACCC, Pricing of unconditioned local loop services (ULLS) and review of Telstra’s proposed ULLS 
charges, Draft Discussion Paper, August 2000, p.19 
28ACCC, Assessment of Telstra’s ULLS and LSS monthly charge undertakings, Final Decision, 
December 2005, p.68 
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services, there was never any question that Telstra recovered its total fixed network 

costs (including its CAN costs) from the services that it provided over that network 

i.e. that its PSTN business was, taken as whole, profitable. That the ACCC thinks this 

self-evident fact is germane to the question of efficient access pricing (as its citing of 

current Telstra EBITDA figures suggests it does) simply illustrates how far the focus 

has become blurred in this key policy area. 

 

For taken to its logical conclusion, the ACCC’s  current approach would seem 

eventually to lead to access seekers paying virtually no charges at all. If the access 

deficit (whether or not it exists) is conceptually obsolete and it is rather the recovery 

of the common costs of the CAN that needs to be considered when determining access 

charges and if Telstra is already “more than capable of recovering its costs”,29 then 

there is presumably no argument for including a CAN component in the price of any 

newly declared PSTN service, whether it be ULLS or LSS or WLR. Then spread any 

service-specific costs (commissioning, administration etc) over all PSTN lines and the 

charges actually faced by access seekers will start to dwindle to vanishing point. This 

is indeed the effect, somewhat akin to conjuring, of the ACCC’s approach to LSS 

pricing. 

 

For all the ACCC’s dizzying logic, however, certain stubborn facts remain. Whether 

or not an access deficit, as traditionally defined, presently exists in aggregate, access 

to the PSTN in large areas of Australia is still subsidised through retail price 

averaging and the subsidies involved far exceed the sums currently recovered through 

the Universal Service Fund - and ever likely to be recovered through such a 

mechanism, given industry attitudes. The ULLS debate has, perhaps inadvertently, 

forced an acknowledgement of this fact and brought a sharper focus to the policy 

issues it raises. 

 

The impacts that ULLS charges that are pitched significantly below average line costs 

(as in the ACCC’s proposal for Zones 1 and 2)  will have on the present retail pricing 

structure are, in our view, predictable. Either Telstra must lower its line rental prices 

in contested areas to meet the lower charges of its competitors, thus triggering (under 

                                                 
29 Ibid, p.69 
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the Government’s new requirements) an across-the-board price reduction, or it can 

maintain present retail pricing levels in these areas and see a steady haemorrhaging of 

lines. Either way, Telstra will face diminished revenues from access charges and 

hence a diminished capacity to cross-subsidise high cost areas from this source. And 

insofar as this overall fall in access revenues outstrips any fall in access costs,  the 

question of the access deficit will reassert itself with a new urgency. 
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