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Background and Overview of this Submission 
 
 
The members of the CCC are among the leading acquirers of the fixed network services being 
considered in this review. Importantly, all of the CCC members have progressed on the 
investment stepping stones path to infrastructure-based competition. In particular, since 2004, the 
CCC member companies have been among the earliest and the most active acquirers of the ULLS 
and LSS. 
 
The CCC is pleased to be able to respond to the ACCC’s review of the regulation of the fixed 
network. 
 
The issues raised in the discussion paper are wide-ranging, and in many if not all cases, will be 
vigorously contested. The CCC has necessarily confined its response to the discussion paper to 
what it believes are the most important issues.  
 
Responses to the issues are also constrained by the lack of information that has been made 
available by Telstra about its plans for upgrading its network through extending fibre deeper in 
the network, its 3G network rollout and CDMA network removal, and the change in the core 
switching technology to an IP switching system. 
 
Without the participation of Telstra in this process or in others where these issues might have 
been expected to be ventilated, it is impossible for the CCC to give a definitive view on the 
impacts for regulation of the changes that appear to be imminent.  
 
The CCC therefore presents its views as best it can within those constraints. 
 
The CCC submission consists of this overview document and supporting material that addresses 
specific issues, including criticisms of the existing regulations and the approach to regulation that 
have previously been presented by Telstra. The CCC believes that many of these criticisms are 
misleadingly selective or irrelevant to the Australian context, but have nonetheless have had the 
effect of confusing discussions about regulation in this country. The CCC has responded to these 
statements by Telstra in the hope that they can be dismissed from the present debate at an early 
stage, allowing the ACCC to concentrate on matters of substance. 
 
The CCC anticipates that there will be a need for the ACCC to seek more detail on various of the 
issues as submissions are received and other developments proceed in the market. 
 
The CCC is happy to contribute further material that the ACCC might request. 
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A. INTRODUCTION AND SUMMARY 

1. The Competitive Carriers’ Coalition Inc (CCC) is an industry association representing the 
interests of non-dominant telecommunications carriers operating in the wholesale, retail, 
fixed, mobile, fixed line and wireless voice and data markets in Australia. 

2. All members of the CCC have invested in competitive infrastructure, to a combined value 
of more than $4 billion. 

3. Competitive Carriers’ Coalition Inc (CCC) notes that this inquiry is intended to conduct a 
broad-ranging review of key services which have the common characteristic of being 
delivered over the copper-based fixed network.  The Australian Competition and 
Consumer Commission (Commission) has noted in its discussion paper that the 
combination of issues such as: 

(a) the pending expiry of declared services 

(b) Telstra’s fibre to the node (FTTN) plans; 

(c) the evolution of potential substitute access technologies; and  

(d) competition issues around wholesale supply of certain non declared services, 

are relevant to the consideration of the continuation of certain declared services and to the 
possible declaration of additional services. 

4. The CCC agrees that these issues are interrelated and that a comprehensive and holistic 
review of these issues is essential.  The evolution of telecommunication technology and in 
particular the planned implementation of FTTN and IP based telephony are poised to 
make unprecedented changes to the industry.  Unless the manner in which these changes 
are implemented is carefully managed by the Commission, there is a real danger of 
drastic and perhaps irreparable damage to the competition in telecommunications markets 
in Australia.   

5. Much of the focus of the effort to foster a truly competitive telecommunications market in 
Australia has centred on the use of the unbundled local loop service (ULLS) to develop 
facilities based competition, and there has been a greatly accelerating investment and 
expenditure by competitive operators on the roll out of ULL based networks in recent 
years.  However, the deployment of FTTN threatens the viability of this investment and 
the competitive benefits that it would foster. 
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6. Accordingly it is in the long term interests of end-users (LTIE) for the Commission to: 

(a) retain current declarations to avoid further detriment to competitors and 
competition; 

(b) promptly initiate declaration of further declared services both in order to: 

(i) facilitate optimum competitive results during period in which FTTN roll 
out may take place and reduce the risk and impact of potential stranding 
of assets; and  

(ii) provide competitive operators with appropriate access to the Telstra 
network (as it is proposed to be configured) in such a way as to allow 
competition to be maintained; and  

(c) ensure that the manner in which network changes are implemented by Telstra 
does not discriminate against competitive operators to the benefit Telstra retail. 

B. LOCAL CARRIAGE SERVICE (LCS) DECLARATION AND PROPOSED NEW WHOLESALE 

LINE RENTAL (WLR) SERVICE DECLARATION 

The expiry date of the LCS declaration should be extended 

7. The CCC submits that the LCS should remain declared and the expiry date be extended. 

8. The CCC agrees with the Commission’s view that there are currently no effective 
substitutes for Telstra’s WLR and LCS services in the broader market for those services.  
The copper based customer access network (CAN) continues to constitute a major 
bottleneck.  While substitutes for Telstra’s CAN exist in some areas and for some 
customers, the lack of effective access to the CAN is still an impenetratable barrier to 
effective competition.   

9. Telstra’s fully integrated nature, and position as both a wholesale supplier and retail 
competitor, when combined with the lack of effective competition at a wholesale level 
means that in the absence of regulation, it will be impossible for a competitive market to 
develop. 

10. Accordingly, despite technological developments and regulated services such as the 
ULLS, control of the CAN by Telstra still allows Telstra to impede the development of a 
fully competitive market, and is likely to continue to do so into the short to medium term.  

 Page 5 



Without access to services such as LCS, the ability of competitors (such as the members 
of the CCC) to compete effectively with Telstra would be effectively negated. 

11. The Commission has acknowledged that timeframes are often longer than expected in 
telecommunications.  The CCC believes that Telstra’s control of the local access network 
is likely to continue to constrain the development of a competitive market in the short to 
medium term, and thus that the LCS should continue to be declared during this period.  
This is consistent with the Commission’s thinking in this regard.  As Commissioner 
Willett has observed:  

“If I was standing in front of you making this speech eight years ago I would, 
perhaps, have argued that these things were just a moment away and that 
amazing new technologies such as wireless communications and HFC cable 
would provide all the benefits of competition as a matter of course…. 

Eight years ago I had no idea that the copper network would one day be capable 
of providing data transfer speeds of 25 Mbps on a routine basis. Those who saw 
the film ‘Hackers’ in 1995 will recall the cyber savvy young characters salivating 
over a 28.8 kbps dial-up connection. It was therefore not surprising few predicted 
then that in 2005 any sensible regulatory system would still be attempting to 
provide reasonable access to the 100 year old copper network. 

The need to facilitate non-discriminatory access to the local access network is 
most likely here to stay. Regardless of whether that access network remains 
copper, is replaced by fibre or, more likely, moves towards an IP-based model, 
the natural monopoly could persist and need to be regulated accordingly.  

Technologically neutral regulation requires that we provide access to these 
facilities, not just because there is a possibility they will continue their 
domination but also because despite all the talk of new technologies, they may 
still be the most efficient way of providing Australians with access to the 
telecommunications networks of the future.”1  

12. The proposed Telstra NGN plans will inevitably tend to entrench Telstra’s control of the 
fixed local access networks.  Given the negative impact on competition likely to be 
caused by Telstra’s enduring control over the local access network (whether the copper 
CAN or a fibre replacement), CCC submits that the continuation of the  LCS declaration 
will be  in the LTIE, at least in the short to medium term.   

                                                   
1  Ed Willett, “The State of Competition in the Telecommunications Industry” Speech to the National 

Telecommunications Summit 2005 Melbourne, 30 May 2005. 
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13. The CCC accordingly submits that the LCS declaration should be extended for a further 
period of 5 years ending in July 2011.   

Manner in which the LCS declaration should be varied 

No change to current geographic exemptions 

14. The CCC agrees that the scope for effective substitution beyond the current CBD areas 
exempted from the LCS declaration is not sufficient to consider further geographically 
based exemptions.  In particular, no alternatives to Telstra’s LCS and WLR service have 
emerged which put any constraint on Telstra’s ability to increase its prices.  CCC notes in 
this regard Telstra’s 5 December 2005 price increase for its wholesale Home Access 
product and 1 December 2005 price increase for its retail HomeLine Part product, which 
are the subject of the consultation notice issued by the Commission under section 
151AKA(10) of the Trade Practices Act 1974 (Cth) (Act) on 22 December 2005 (Home 

Access and HomeLine Part Consultation Notice).  Telstra’s actions in this regard clearly 
demonstrate its intent and ability to use its control of the CAN as a mechanism to damage 
competitors and advantage its own retail arm. 

No change to purely temporal review date 

15. In the interests of certainty of business planning for access seekers and providers, CCC 
submits that there should continue to be a fixed, purely temporal based review date for 
any decision as to whether to withdraw the LCS or WLR declarations.  Concerns about 
ensuring appropriate regulatory forbearance can be adequately addressed by selecting 
appropriate fixed expiry dates for the declarations, which the Commission is satisfied are 
in the LTIE. 

Changes to pricing principles  

There should be separate pricing for WLR and LCS 

16. The CCC agrees with the Commission’s proposal to adopt separate pricing for the WLR 
and LCS services.   

There should be a cost based pricing model 

17. As the CCC has previously submitted in response to the Commission’s 2005 Local 
Services Review discussion paper, CCC considers that the pricing principles for the LCS 
should move to a cost-based model.  Equally, the pricing principles for the WLR should 
adopt a cost-based model. 
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18. Firstly, the Commission has generally adopted cost-based pricing principles for declared 
services.  CCC believes that it is in the interests of effective regulation, promoting 
competition and ultimately the LTIE that pricing principles be as consistent as possible 
across various regulated services, in order to promote rational investment and planning 
certainty.   

19. Secondly, as the Commission has observed in its discussion paper, the adoption of cost-
based pricing principles would avoid the scope left for Telstra to engage in anti-
competitive price squeeze conduct which is created by the current retail minus retail cost 
(RMRC) pricing principles.  As evidenced in relation to the Home Access and HomeLine 
Part Consultation Notice, CCC submits that in this respect the remedies under Part XIB of 
the Act are sufficient neither to deter Telstra from engaging in such conduct, nor to ensure 
that access seekers are protected from competitive harm during the relevant investigation 
period. 

20. Whilst the CCC appreciates the Commissions’ position that LCS declaration may be 
intended to be of transitional nature only, CCC considers that the LCS and WLR 
declarations are likely to be required to remain in force for at least another 5 years.  
Indeed, given the current threat from Telstra’s new network plans to the viability of the 
infrastructure based competition through access to the ULL, the LCS declaration may in 
fact need to be far more than simply “transitional”.  On this basis, CCC does not consider 
that the significant benefits of adopting cost-based pricing principles for LCS and WLR 
would be outweighed by the cost to the Commission of developing an appropriate cost 
model. 

Any RMRC pricing principles should take account of market realities, especially bundling 

21. If the Commission does not adopt cost-based pricing principles and continues with a 
RMRC model, then, at a minimum, CCC submits that the RMRC pricing principles must 
appropriately take into account the pervasive nature of the bundling that Telstra has 
engaged in, and which it has stated that it intends to continue to engage in. 

22. The ability to offer a bundle of services is and will remain crucial to competing in 
telecommunications markets in Australia.  As stated by Telstra’s CEO Sol Trujillo at 
Telstra’s Strategy Briefing on 15 November 2005: 

"Here is the way I describe the experience that I would like our customers to 
have.  And that is, to give our customers a powerful and seamless user experience 
across all devices and all platforms in a one click, one touch, one button, one 
screen way, whether that customer is an individual consumer, whether they are a 
small business, a large business, or a government agency….” 
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23. Accordingly, RMRC LCS pricing that is not tied to the local call and line rental retail 
prices actually offered by Telstra in the market through its bundled offerings is 
meaningless to access seekers.  It provides them with no scope to compete with Telstra’s 
bundled offerings, and provides no protection from the sort of price squeeze conduct 
which is the current subject of the Commissions’ Home Access and HomeLine Part 
Consultation Notice. 

24. The CCC appreciates that the combination of Telstra’s continuing market power in retail 
markets and the increasing use of discounting and retail bundling presents a particularly 
challenging set of problems in attempting to set appropriate RMRC LCS and WLR 
benchmark pricing.  That is why CCC advocates cost-based pricing.  However, should the 
Commission adopt RMRC pricing principles then, as a matter of principle, CCC submits 
that any such pricing principles should ensure that:  

(a) the same discounts and bundles and combinations of products and services as are 
available to Telstra retail to address a particular customer segment should be 
available to LCS access seekers;  

(b) each item in any bundle should be available separately; and 

(c) to the extent possible, scope should be minimised for Telstra discounts and 
bundles to be structured in a way that is of advantage or use only to Telstra retail. 

25. Given the spectrum of possible benchmark Telstra retail prices (and in particular the often 
unique tailored bundles offered to corporate customers that have been acknowledged by 
the Commission in its reports on competition in the corporate customer sector of the 
telecommunications industry), CCC submits that the Commission should specify separate 
benchmark prices for separate customer segments: 

(a) corporate customers; 

(b) residential customers; and 

(c) small business customers. 

Any RMRC pricing principles should be adjusted in response to Telstra retail offer changes 

26. The CCC agrees with the Commissions’ comments in the discussion paper that, where 
part XIB of the Act is not effectively deterring Telstra from engaging in anti-competitive 
conduct, the Commission should consider the application of more prescriptive pricing 
approaches.  CCC submits that this is presently the case, as evidenced by the matters 
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raised in the Home Access and HomeLine Part Consultation Notice.  CCC is concerned 
that fixed price paths for the period of the LCS and WLR declarations would provide no 
greater constraint on Telstra’s anti-competitive conduct than the Commission’s current 
unbundled benchmark prices.   

27. Accordingly, CCC submits that the declarations should provide for any RMRC 
benchmark prices specified to be adjusted in response to actual changes to Telstra’s 
average retail pricing for the three customer segments of corporate, residential and small 
business customers.  This could, for example, be done by way of requiring Telstra to 
report the relevant Telstra retail pricing every 6 months. 

Change to service description 

28. The current LCS service description is not technology neutral.  The term “telephone 
calls” in the declaration is defined as “calls for the carriage of communications at 3.1 kHz 
bandwidth solely by means of a public switched telephone network” and the term “public 
switched telephone network” is defined as “a telephone network accessible by the public 
providing switching and transmission facilities utilising analogue and digital 
technologies.” 

29. For the same reasons as those observed in the discussion paper in relation to the current 
technologically limited PSTN OTA service description, CCC submits that the LCS 
service description should be revised to make it technology and service neutral in light of 
Telstra’s impending move to an all IP-based core network.   

Key CCC Recommendations 

(i) The LCS and WLR services should be declared until July 2011 

(ii) There should be no further geographic exemptions to the declarations 

(iii) There should be separate pricing for the WLR and LCS services 

(iv) The pricing principles for the LCS and WLR service should adopt a cost-based 
pricing model 

(v) If the pricing principles for LCS and WLR retain a RMRC model, they: 

A. must take account of market realities – in particular bundling; and 
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B. should be adjusted in response to Telstra retail offer changes 

(vi) The LCS service description should be made technology neutral 

 

C. UNBUNDLED LOCAL LOOP SERVICE (ULLS) DECLARATION 

 

The expiry date of the ULLS declaration should be extended 

30. For the reasons set out below, CCC submits that the ULLS should remain declared and 
the expiry date extended until July 2011. 

Continued declaration will promote competition 

31. Regulatory settings as well as efficiency considerations have driven competitors such as 
the members of the CCC to commit investment to ULL based networks. Among the 
members of the CCC, Macquarie Telecom, PowerTel, Primus Telecom, iiNet, InterNode 
and TransACT have all begun acquiring the ULLS from Telstra since 2004. The extent of 
their rollouts varies from the TransACT rollout, which is confined to within the 
Australian Capital Territory, to national rollouts into more than 200 exchanges in the 
cases of Primus and iiNet. Cumulatively, these companies collectively have invested or 
are committed to invest about $100 million in DSLAMs and associated infrastructure.2  

32. The stepping stone model still works and is an important driver of competition for the 
future.  It has worked for many of the members of the CCC, who are now investing 
heavily in ULL based infrastructure.  Primus and iiNet, for example, have publicly 
discussed the rationale for moving from wholesale ADSL services to ULLS-based 
services. Both have described a strategy of using wholesale ADSL services to build 
critical mass and then investing in their own DSLAM networks to deliver product and 
price differentiation and reduce their reliance on Telstra.3 

Continued declaration will promote efficient investment 

                                                   
2 The value of some investment programs has not been publicly announced. This figure is an aggregate that 

includes estimates of some of these programs and publicly announced programs. 
3 iiNet Broker Presentation February 1 2006, www.asx.com.au
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33. Withdrawal of the declaration at this stage would inevitably have a chilling effect on the 
infrastructure investment currently taking place.4  

Continued declaration will promote investment in infrastructure including new infrastructure 

34. Many operators are in the midst of network roll-outs which offer substantial competition 
benefits to customers.  The contribution of these current roll-outs plans as well as further 
investment plans are likely to be entirely dependant on the continuation of the current 
declaration.5  

Telstra’s new network developments do not nullify the benefits of continued declaration 

35. While Telstra has announced plans for FTTN roll-out, these have not as yet been 
confirmed.  The extent and timing of such roll-out remains uncertain and should therefore 
not influence the decision on whether to extend the ULLS declaration. 

Pricing principles for ULLS 

36. The CCC submits that the Government’s “retail price parity policy” does not alter the 
very sound foundations upon which the Commission has to date based its belief that cost-
based, geographically de-averaged TSLRIC+ pricing for the ULLS is in the LTIE, and 
accordingly submits that there should be no change to these pricing principles. 

37. As set out in the joint media release by the Minister for Communications, Information 
Technology and the Arts and the Minister for Finance dated 19 December 2005, the 
Government’s “policy on retail pricing parity” consists of a proposal by the Government 
to include in the price control arrangements that apply to Telstra a requirement that 
Telstra offer a basic line rental product at the same price across the country.  However, it 
is made clear in the same release that this requirement will not compromise Telstra’s 
capacity to introduce new pricing packages or to respond to competition.   

38. The CCC assumes, as the Commission has done in its discussion paper on Telstra’s 
ULLS undertaking, that Telstra will meet this “pricing parity” requirement by offering a 
minimum of one basic line rental product (e.g. HomeLine Part or BusinessLine Part) at 
the same price across the country.  However, there would appear to be nothing in the 
Government’s policy which would prevent Telstra from setting the line rental for this 
product at a less attractive price than other Telstra products – such as its bundled 
products.  Indeed, as noted in the Commission’s Home Access and HomeLine Part 

                                                   
4 ibid 
5 Ibid and Speech by David Tudehope, CEO Macquarie Telecom, SPAN Directors’ Lunch February 16, 2006 
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Consultation Notice, this is exactly what Telstra has recently done in respect of its 
HomeLine Part service, by increasing the price of that service without increasing the price 
of any of Telstra’s bundled local services products. 

39. There would accordingly appear to be no basis for Telstra’s claim that the Government’s 
“retail pricing parity policy” will, if access seekers continue to be able to access ULLS at 
cost-based geographically de-averaged prices, cause it to bear losses which its 
competitors will avoid.  Telstra’s arguments to the contrary would appear to be nothing 
more than a ploy to attempt to hamstring emerging broadband competition by pushing for 
an averaged, above-cost ULLS price of $30.  As foreshadowed by Commissioner Willett 
in April of last year: 

“Since the ULLS was declared in 1999, rival telcos have predominantly used the 
service to compete with Telstra in the business markets in inner city areas… 

However, with over 1.5 million broadband services now connected, take-up has 
reached the point where it is becoming increasingly viable for access seekers to 
take advantage of the ULLS and roll out their own DSL infrastructure into a 
larger number of Telstra exchanges. 

Increased roll-out would not only allow competitors to provide much higher 
quality, and more diverse range of broadband and other services…It also enables 
a more effective and sustainable form of competition to the incumbent carrier… 

Because such roll-outs can provide a more sustainable competitive pressure, 
there are clear incentives on an incumbent to prevent or limit this from occurring.  
Several commentators have recently pointed out the potential for an incumbent to 
engage in non-price discrimination or ‘sabotage’ to kill off this competition 
before it even gets a foothold.”6

 

Certainty about Telstra’s FTTN/NGN plans and appropriate migration frameworks are critical 

40. Telstra’s FTTN roll-out and next generation network (NGN) network plans place the 
viability of much of the current ULL based investment by new entrants in jeopardy.  
There can be little doubt that the announced deployment by Telstra of new core and local 
networks including the roll-out of FTTN in its five biggest geographic markets covering 

                                                   
6  Ed Willett, “Promoting Effective Competition within the Telecommunications Sector”, Speech to 

SPAN 1 April 2005. 
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some 4 million addresses will have a fundamental impact on continuing viability and 
relevance of the current declared ULLS, as well as the emerging competition that has 
been generated by this declaration to date.     

41. However, to date, there has been precious little certainty given to new entrants (or the 
Commission) about those plans.  As the Commission has itself observed in the discussion 
paper: 

“At this stage there is a real lack of clarity in Telstra’s new network plans, 
particularly in relation to any new FTTN deployment, in terms of precise 
geographic reach, timing of roll-outs, the status of existing copper from 
exchanges and the precise means by which interconnection to nodes and other 
services will be provided.” 

42. The following interview with Telstra CEO Sol Trujillo on Business Sunday on 20 
November 2005 is illustrative of the lack of clear information Telstra is publicly 
divulging about its plans: 

“MOORE: Of all that's been announced today, how big is the regulatory caveat?  
 
TRUJILLO: The regulatory caveat is big because it will affect revenues and it will 
affect certain of our investment plans but it is not the only variable... 
 
MOORE: What won't you do?  
 
TRUJILLO: We won't do, depending upon the severity of the decisions, we won't 
look to make some of the core network investments whether it be fibre to the node, 
fibre to the curb, the kinds of things that will enable fixed line broadband 
throughout all of Australia….” 

43. The CCC wholeheartedly endorses the Commission’s expectation that Telstra participates 
fully in the Commission’s inquiry into fixed network services and provides further 
clarification about its plans, which is critical to enable appropriate regulatory decision 
making by the Commission and commercial planning by access seekers.  In this respect, 
CCC welcomes the Commission’s recognition in its discussion paper that: 

“Uncertainties around the impact of any FTTN network on existing access 
obligations would appear to be particularly relevant to the position of those 
access-seekers who have, in reliance on the availability of CAN access provided 
by the ULLS, undertaken substantial investments of their own to provide better 
quality services in competition to Telstra.  It would seem that in any review of the 

 Page 14 



current regulatory settings, that there should be appropriate migration 
frameworks and time-frames so that competitors are not disadvantaged unduly by 
any network changes.” 

Principles that should underpin regulatory response to Telstra FTTN rollout / NGN network 

44. Given current uncertainties surrounding Telstra’s FTTN rollout and NGN network plans, 
it is difficult at this stage for CCC to make submissions about the precise nature of the 
regulatory response that will be required in order to ensure that the emerging competition 
generated by the ULLS declaration is not, as Commissioner Willett so colourfully put it 
“killed off before it even gets a foothold”. 

45. If appropriate regulatory steps are not taken, it is likely that Telstra will attempt to limit 
competitors to reselling of Telstra products with little or no ability to innovate or 
differentiate their products.  

46. However, CCC submits that it is possible to identify some core basic principles that need 
to be included in any such regulatory response, as follows: 

(a) Advanced planning is critical: The CCC agrees with the Commission that process 
of analysing the need for and precise nature of any additional service declarations 
required as a result of Telstra’s FTTN roll-out and NGN network plans must be 
commenced at the earliest possible stage. 

(b) There must be equality of ability to plan for network changes: while the CCC 
recognises the desirability of upgrading network infrastructure, there is no doubt 
that the damage FTTN would do to the roll-out of ULL based competitive 
networks was not lost on Telstra.  Telstra must not be allowed to manipulate the 
implementation of its FTTN roll-out and NGN for anti-competitive purposes.  In 
line with the government’s operational separation objectives of ensuring the 
provision of equivalent information on network design and developments7, the 
Commission must impose strict requirements to ensure that access seekers are not 
disadvantaged as compared to Telstra retail in relation to planning for network 
changes.   

(c) Meaningful, technologically neutral, access to bottleneck Telstra infrastructure (the 

CAN and any replacement NGN bottleneck infrastructure) must continue: It is 
imperative both from a competition and equity perspective that appropriate 

                                                   
7  See Explanatory memorandum to Telecommunications Legislation Amendment (Competition and 

Consumer Issues) Bill 2005. 
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services are declared to permit competitors to continue to have meaningful (i.e. 
technically and commercially viable) access to Telstra’s bottleneck CAN to 
deliver their own services, even where FTTN has been deployed, and the same 
applies to any bottleneck NGN replacement for Telstra’s CAN. 

(d) Access regulation must permit access seeker service differentiation: Competition 
on a service basis is becoming more important as carriage becomes increasingly a 
commodity.  Access regimes to the FTTN components of Telstra’s network 
and/or its NGN must allow access seeker product innovation by using Telstra’s 
network but tailoring customer requirements in relation to security, speed and 
other settings – e.g. by requiring Telstra to use open access systems to allow 
access to access seekers at the control level of its network. 

47. The CCC sets out below some further thoughts as to the possible implementation of the 
latter two regulatory principles. 

Meaningful, technologically neutral, access to bottleneck Telstra infrastructure (the CAN and any 

replacement NGN bottleneck infrastructure) must continue 

48. As appealing as they may sound to some, claims such as those made by Sol Trujilo at 
Telstra’s Investor Briefing that "The new things that we want to invest in, they ought to be 
for the benefit of our shareholders, not for the benefit of shareholders in Singapore and 
other places", cannot be given any credence in a market environment in which Telstra 
remains in many key respects competitively unconstrained and in which those 
investments, if access to them were to be unregulated, would cause irreparable damage to 
the delicate competitive fabric of Australia’s telecommunications industry.i  

49. The CCC accordingly submits that the Commission must move to regulate new 
technically and commercially viable terms of access to Telstra’s bottleneck CAN even 
where FTTN has been deployed, and also to any bottleneck NGN replacement for 
Telstra’s CAN so as to ensure: 

(a) that infrastructure-based competitors are not left with stranded assets; and 

(b) viable access seeker access to services which have a high level of functional 
similarity to current declared services but which are compatible with Telstra’s 
new network plans is maintained. 

50. Whilst not intended to be definitive and whilst also subject to modification in light of 
Telstra’s actual roll-out plans, the CCC submits that such regulation may be based upon 
the lines of the following declared services (which could be declared either as new 
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declared services, or by way of modifications to the existing ULLS and transmission 
capacity declared services):  

(a) Bitstream service without carriage: the provision of a layer 1 and 2 wholesale 
broadband bitstream service approximating as closely as possible the ULL service 
where competitors have installed equipment at the Telstra exchange for services 
where FTTN has been deployed; 

(b) Bitstream service with carriage: the provision of a layer 1 and 2 wholesale 
broadband bitstream service from a point of interconnection to the customer 
premises; and 

(c) Backhaul service: the provision of technology neutral transmission services across 
Telstra’s proposed IP network (which may require adjustment of the service 
description of the declared transmission service to make it technologically neutral 
or the declaration of a new service), without contention on the backhaul from the 
node DSLAM to the exchange building to ensure quality of service. 

51. The CCC notes that access to services similar to these has recently (in December 2005) 
been granted in New Zealand by the Commerce Commission in respect of Telecom New 
Zealand’s PDN service.  In its determination on the matter, the Commerce Commission 
has stated: 

“Telecom is required to provide TelstraClear with bitstream access which has a 
downstream speed up to the maximum technical capacity of the DSLAM, and an 
upstream speed of 128kbps. The availability of full-speed bitstream access will 
allow TelstraClear to innovate and differentiate its broadband offerings from 
those of Telecom, providing significant long-term benefit to New Zealanders…. 

Telecom is required to provide bitstream access to TelstraClear at a uniform 
wholesale price which does not distinguish between customer type or speed. 
Maximum innovation will occur where TelstraClear is not constrained by 
Telecom’s own retail price and product differentiation strategies. The 
Commission has concluded that a uniform wholesale price will not remove 
incentives for ongoing diversity in retail broadband services available at different 
prices.”8

Access regulation must permit access seeker service differentiation 

                                                   
8  Commerce Commission, “Determination on the Application for Determination on Access to and 

Interconnection with Telecom’s Fixed PDN Service ‘Bitstream Access’” , Decision 568 20 December 
2005. 
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52. The CCC submits that it is critical that the access regime to the FTTN components of 
Telstra’s network and its NGN allow access seeker product innovation by using Telstra’s 
network but tailoring customer requirements in relation to security, speed and other 
settings.  In particular, the CCC submits that the access regime should: 

(a) allow access seekers to issue IP addresses to their customers, even though those 
customers are connected to Telstra’s network; and 

(b) allow access seekers to perform rate shaping at the node.  

These requirements will ensure that access seekers are given an appropriate degree of 
control of the services able to be offered to customers and will permit access seekers to 
tailor their product offering to customer requirements and enable them to offer innovative 
products.  This in turn will boost consumer choice and product differentiation, greatly 
enhancing competitive outcomes. 

53. One of the major innovations emerging from NGN activity is the introduction of network 
design based on “layers” with open, standardised interfaces between each layer (see 
diagrams at Annexures 2 and 3).  Competitors require access at each of the four layers of 
the network model so that access seekers can increasingly differentiate as they move dow 
the layers commensurate with their own investment. 
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Key CCC Recommendations 

(i) The current ULLS should remain declared until July 2011 

(ii) The pricing principles for the ULLS should continue to adopt a cost-based, 
geographically de-averaged TSLRIC+ pricing model 

(iii) Access seekers must be kept abreast of developments to Telstra’s network so that 
there is equality of ability to engage in network planning 

(iv) New services should be declared to ensure competitors continue to be able to gain 
appropriate access to the Telstra network notwithstanding technological changes 

(v) The commission should ensure that Telstra’s NGN is developed to open standards 

(vi) Competitors must be allowed to access the network in a manner that enables them 
to provide innovative services, based on a declared bitstream service with and 
without a carriage component. 

 

D. LINE SHARING SERVICE (LSS) AND CONDITIONED LOCAL LOOP SERVICE (CLLS) 

DECLARATIONS 

54. The LSS should remain a declared service as it is an important stepping stone to ULL, 
particularly for carriers who wish to provide DSL broadband services to residential 
customers (who typically only have a single line into their premises) and who thus require 
both voice and DSL services over the same line. 

 

E. POTENTIAL NEW  WHOLESALE BROADBAND (XDSL) SERVICE DECLARATION 

A wholesale broadband access services should be declared 

55. The CCC submits that the declaration of a wholesale broadband service that could be 
used, among other things, to provide secure, high quality and high bit rate broadband 
services to corporate and other business customers would be in the LTIE.   
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56. However, it is critical that the declared service is a technology neutral wholesale 
broadband service, equivalent to the wholesale broadband service that Telstra provides to 
itself and also available at other speeds that access seekers may desire in order to 
differentiate their retail broadband services from those offered by Telstra retail.  

57. The CCC notes the Commission’s observations in its Discussion Paper that xDSL 
technologies are specifically designed for use on copper networks as opposed to, say, 
optical fibre networks.  The CCC does not consider that it would be in the long term 
interests of end-users for the declared wholesale broadband service to be technologically 
limited to a copper based xDSL service. 

58. This service would be primarily a ‘resale’ service allowing a lower level of product 
differentiation than the bit stream service proposed above.  However, the availability of 
such a service forms an important ‘stepping stone’ or transitional measure towards a more 
infrastructure rich level of competition.  In the absence of declaration to date, we have 
seen repeated anti-competitive conduct allegations, and these can be expected to become 
more prevalent as Telstra offers different DSL services that it has indicated it will not 
make available to wholesale customers. Without access to a wholesale service, access 
seekers will be less likely to achieve the ‘critical mass’ of customers necessary to support 
the infrastructure investment necessary to continue or expand the roll out of ULL based 
networks or compete in areas in which it is technically or economically not feasible to 
implement ULL solutions.  

Key CCC Recommendations 

(i) A wholesale xDSL service be declared, capturing those wholesale DSL services 
that have been the source of anti-competitive conduct investigations in the past 
and making clear Telstra’s obligations in relation to new retail services developed 
for delivery over the bottleneck copper access network. This declared service 
would maintain the integrity of the stepping stone approach to access regulation 
by allowing the development of critical mass by entrants and complement a 
bitstream service separately discussed in this paper, the latter providing a 
transition for those presently delivering ULLS-based competitive services. The 
uncertainty surrounding Telstra’s  
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F. DOMESTIC AND LOCAL PSTN ORIGINATING AND TERMINATING ACCESS (OTA) SERVICE 

DECLARATIONS 

The expiry date of the Domestic and Local PSTN OTA Service declarations should be extended 

59. The local loop is likely to remain an enduring bottleneck in the foreseeable future.  While 
ever this is the case, PSTN OTA services remain critical for ensuring any-to-any 
connectivity. 

60. Even where competitors have developed their own facility based networks, access to 
Telstra’s ubiquitous network is essential.  Telstra’s market power, and advantages in 
terms of scale and scope require that this access, continue to be regulated. 

The Domestic and Local PSTN OTA Service declarations should be varied so that they are 

technologically neutral 

61. In referring to PSTN OTA services as services for the carriage of circuit switched 
communications over the voice bandwidth, the current declarations are not 
technologically neutral. 

62. In light of moves to IP-based core networks, the terminology used in the declarations 
needs to be revised to ensure that services such as voice over Internet protocol (VOIP) 
have equality of access enabling them to compete effectively with traditional services, so 
as not to distort competition in relation to these services. 

Pricing principles for PSTN OTA services 

63. The CCC submits that there should be no change to current TSLRIC+ and geographically 
de-averaged pricing principles for PSTN OTA services.  

64. The Commission will need to monitor closely both the wholesale access price levied by 
Telstra for PSTN OTA services and the retail price charged by Telstra for down stream 
services to ensure that Telstra does not utilise actual or projected cost savings from the 
NGN implementations in order to engage in a price squeeze on its competitors.  For 
example, Telstra may seek to engage in a price squeeze by passing on cost savings to 
retail customers while retaining access prices based on traditional PSTN or architecture. 
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Key CCC Recommendations 

(i) declaration to be extended; 

(ii) PSTN OTA remains relevant but it should be made technologically neutral (ie IP 
or circuit switched) 

 

 

 

 

ANNEXURE 1 – 1 THE CASE FOR CONTINUED ACCESS REGULATION 
 
The evidence from the experience in Australia and overseas since the introduction of competition 
through the past two decades has consistently shown that the bottleneck over last mile 
connectivity infrastructure held by incumbents is an enduring problem. Where this infrastructure 
is owned by a vertically integrated enterprise, there have been consistent and persistent problems 
with anti-competitive conduct. 
 
The UK regulator, Ofcom, examined this issue in detail in its strategic review of regulation 
through the course of 2004 and 2005. It concluded the effective, infrastructure-based competition 
was unlikely to emerge in parts of the network in the medium term1. It suggested several reasons 
for this, including the fundamental economics of building competing infrastructure and in some 
cases the costs of switching customers to new networks. 
 
Ofcom also noted that cable operators had, in some countries, made an important contribution to 
controlling the ability of the owners of the telecommunications network customer access 
bottleneck to leverage the market power resulting from this ownership. This was because the 
cable provided a competitive access infrastructure capable of delivering telecommunications 
services. However, Ofcom noted that the cable build in the UK had been limited and was unlikely 
to be extended.1

 
It is clear that these observations in relation to the UK are directly relevant to Australia. In fact, 
the circumstances in Australia are even more problematical because Telstra is the largest 
shareholder in the largest Pay TV operator, owns the dominant pay TV cable and is horizontally 
integrated into markets that no other developed country has allowed in. These include mobile, 
content, and wireless markets, as well as Pay TV. 
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Where there is an enduring bottleneck, Ofcom concluded that effective competition required that 
competitors have equal access to that bottleneck infrastructure. Clearly this is also the case in 
Australia.  
 
This conclusion is reflected in Ofcom’s approach to considering how the regulatory regime in the 
UK will accommodate the evolution of so-called Next Generation Networks (NGN). 
 
Ofcom began a consultation process in January 2005 in response to announced plans from BT to 
replace its existing networks with single, multi-service network known as 21st Century Network 
or 21CN. Ofcom described this as “the most significant change in BT’s network since 
competition was introduced two decades ago”. However, there has been no suggestion that this is 
a new network that should be set apart from regulation. Rather, the underpinning principle in the 
Ofcom discussion paper is that the modernization of BT’s network “creates the first ever 
opportunity to ensure that the network of an incumbent operator accommodates competition from 
the outset”. 
 
Ofcom does raise the prospect that some “regulatory withdrawal” might be possible as a result of 
the changes in technology, but says that these would be based on the convergence that would 
result from the move to a core IP-based network. Under this technological model, the regulatory 
focus might move from many specific products to more generic access products. For example, 
regulation might move from particular voice, broadband and corporate services to a more generic 
bitstream backhaul service. 
 
 
In the case of BT, as with Telstra, the deployment of IP-based switching technology and the 
potential deployment of fibre closer to end users does not change the fact that it is the incumbent, 
and that it controls the last mile to the customer. These factors create significant market power 
and require on going access regulation. As discussed above, Telstra enjoys even greater market 
power in Australia by virtue of its Pay TV and mobile position. 
 
  
The Continued Validity of the Investment Stepping Stones  
 
Despite recent attempts by Telstra to discredit the regulatory approach known as the ladder or 
stepping stones of investment, independent analysis of the development of competition across 
European countries has concluded that the concept is being proved in practice by evolving 
experience in those countries. 
 
“The concept of the ladder of investment explains – at least a posteriori – the recent development 
of broadband market competition in Europe very well and can serve as a regulatory model for 
NRAs, as markets with the complete set of access products made available to new entrants tend to 
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be more competitive than those where elements are missing or migration does not work, i.e. the 
distance to the next rung becomes 
too big (missing access products) or too tedious (poor or no migration processes). 
 
 
“Based on the results of the country studies it can therefore be concluded that the more access 
products are available (“the more rungs the ladder has”), the smoother the process of climbing the 
ladder runs. The exact implementation of the ladder in terms of timing, pricing and product 
design needs to be adjusted (“customized”) to national circumstances as e.g. the level of 
resistance of the incumbents differ (e.g. in some countries incumbents made voluntary BSA 
offers [Austria], in others incumbents appeal decisions which may be blocked by court decisions 
[BSA in Sweden] delaying the process) and other structural/exogenous factors need to be taken 
into account as well.” 

 
“The more complete the ladder is, the more competitive are the DSL markets.”1

 
The arguments that network element unbundling is no longer necessary that has presented with 
some success in the US because the corollary of that argument is the proposition that there is 
effective and sustainable competition from a well established alternative access network, i.e the 
cable TV infrastructure. 1 This argument remains controversial in the US, and has not been 
accepted in the European context. However, it is irrelevant in Australia where there is no 
effective competition from the cable networks, and is not likely to be. 
 
There is also evidence from the US that demonstrates the importance of the ULLS as a stepping 
stone to promote investment both by entrants and incumbents, and in delivering benefits to end 
users. 
 
Telstra has recently argued that it cannot justify investment in new infrastructure if it is subject to 
access rules and regulations because access prices that are cost reflective are insufficient to justify 
a return. A recent study in the US by the Phoenix Center for Advanced Legal and Economic 
Public Policy Studies tested the proposition that pro-incumbent policy (i.e high prices for access 
to unbundled network elements) was more favorable to investment that pro-competition policy 
(lower prices for access to unbundled network elements. “Generally, if the argument that 
unbundling deters investment is correct, we would expect to see more broadband deployment in 
states with higher unbundled loop prices,” the study said. 
 
“The economic analysis in this policy paper shows the opposite, however: unbundled local loop 
prices based on Total Element Long Run Incremental Cost actually leads to increased availability 
of broadband services and increased availability of competitive services defined as areas with at 
least four broadband providers.”1
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ANNEXURE 2 
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ANNEXURE 3 
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ANNEXURE 4 

65. Bitstream with Network Service 

65.1 Service Description 

The Bitstream with Network Service is a service for the provision of Layer 2 connectivity for the 
carriage of certain communications, being data in digital form and conforming to Internet 
Protocols,9 between customer equipment at an end-user’s premises in Australia and a point of 
interconnection at the Access Seeker’s premises, where:  

(a) the Customer’s equipment is directly connected to a Access Provider's network; and 

(b) the Access Seeker, but not the Access Provider, assigns the Customer with an Internet 
Protocol address. 

The service is shown diagrammatically in Figure 1. 

 

 

Figure 1: Bitstream with Network Service 

                                                   
9  Internet Protocols means any set of communication standards defined from time to time by the 

international body presently known as the Internet Engineering Task Force or its successors from time 
to time or which are in common usage from time to time for the internet. 
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66. Bitstream without Network Service 

66.1 Service Description 

The Bitstream without Network Service is a service for the provision of Layer 2 connectivity for 
the carriage of certain communications, being data in digital form and conforming to Internet 
Protocols,10  between customer equipment at an end-user's premises in Australia and a point of 
interconnection at the Access Provider’s premises, where:  

(a) the Customer’s equipment is directly connected to a Access Provider's network; and 

(b) the Access Seeker, but not the Access Provider, assigns the Customer with an Internet 
Protocol address. 

The service is shown diagrammatically in Figure 2. 

 

Figure 2: Bitstream without Network Service 

 

                                                   
10  Internet Protocols means any set of communication standards defined from time to time by the 

international body presently known as the Internet Engineering Task Force or its successors from time 
to time or which are in common usage from time to time for the internet. 
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