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Introduction 

The original request from the Australian Competition and Consumer Commission, to which this paper 
is a response, asked me to focus on ‘Part X - the reforms suggested by the Productivity Commission: 
what has happened’. 

If I complied strictly with this request this would be a very short paper indeed.  In fact it would consist 
of a single word: ‘nothing’.   The Part X review was formally initiated by the Parliamentary Secretary 
to the Treasurer on 23 June 2004.  To its credit the Productivity Commission managed to complete a 
fairly comprehensive review process over a total period of eight months including the Christmas 
period: the dateline on the report delivered to Government is 23 February 2005.   It took almost as 
long again — until 5 October 2005 — for the government to release the report. The media release that 
accompanied the report reveals both a passionate interest in the issues and a strong commitment to 
further action: I quote it IN FULL: 

The Parliamentary Secretary to the Treasurer, the Hon Chris Pearce MP, today announced the 
release of the Productivity Commission's inquiry report on Part X of the Trade Practices Act 1974 : 
International Cargo Liner Shipping.  

The Australian Government is working through each of the Commission's recommendations and will 
provide a considered response in due course.  

And since then, silence: in the further eight months that has passed since the release of the report until 
today (16 June 2006) there has, as far a I can make out, not been as much as a whisper from 
government on what it intends to do about the report.  A search of subsequent press releases reveals no 
further comment on the Review — although matters of such vital economic importance as the banning 
of dangerous tongue-studs did rate a mention. I have also made personal inquiries of Shipping 
Australia Ltd — an organisation with an obvious interest in the outcome of the review.  These indicate 
that either there has been no further private discussions with government on the implementation of the 
Review’s findings, or that these are so sensitive that SAL wished to keep the existence of the 
discussions secret.  Perhaps I am excessively innocent, but I am pretty confident that the former is the 
case. 

Copies of this report are available on the Productivity Commission's website (www.pc.gov.au). 

What should we make of this lack of action?  Is it simply evidence of a glacially slow general rate of 
progress in economic reform? Is it that a powerful shipping lobby has been successful in persuading 
government to turn its back on much-needed reform despite the negative impact on importers and 
exporters?  Is it that the changes required by the Productivity Commission are immensely complex and 
require the development of sophisticated and detailed plans in order to ensure their effective 
implementation?   
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6.  Part X ought therefore to be rescinded, and liner shipping agreements subject to the general 
authorisation provisions of Part VII of the Act. 

5. There is nothing special about liner shipping: deregulation in other industries with similar 
characteristics has not led to catastrophic instability 

4. There has been a move away from blanket protection in the US and the EU 

3. There is no compelling evidence that the agreements sanctioned by Part X provide significant 
public benefits 

2. Partly for this reason, and partly because it is inconsistent with the thrust of the Competition 
Principles Agreement, the ‘onus of proof’ should lie with those that favour the retention of Part X, 
rather that its abolition 

1. Part X of the Trade Practices Act runs counter to the general provisions of the Trade Practices Act 

My reading of the case made by the Productivity Commission is as follows (I apologise in advance to 
the Commission for the inevitable over-simplification that occurs when one tries to condense 300 
pages of argument into approximately 100 words): 

Essentially, the Commission, noting that significant changes have taken place in liner shipping 
markets since the previous review, recommended the abolition of Part X.   

What the Productivity Commission recommended and why 

Let us start with a brief synopsis of the argument and recommendations of the Commission. 

So as I do not have much to say about what has happened to the reforms suggested by the 
Commission, I have little alternative but to focus on the reforms themselves.  I am deliberately going 
to do so in a very provocative way, so I would like to say at the outset that there is much to be admired 
in the Productivity Commission’s report.  It is comprehensive. I believe it genuinely attempts to be 
balanced. It is clearly written and well-argued.  I just don’t like the results very much.  This is 
probably partly because I have been hanging around with shipping lines for too long.  But there is 
more to it than that.  The Commission report seems to me of a piece with a number of other recent 
developments in transport regulation that suggest that we can regulate for better market outcomes by 
intervening in the operations of the market.  Of course, the nature of the intervention this time round is 
different: in the post-war phase we regulated to limit competition in the interests of stability; in this 
phase we are regulating to promote competition in the interests of efficiency.  My concern is that we 
(or perhaps our children) will look back in a generation’s time on what we are doing now with the 
same incredulity with which we now view the Byzantine intricacies of earlier phases of economic 
regulation.  Maybe it is not the nature of regulation, but the fact of regulation, that is the real problem. 

 The eventual outcome of the regulatory reform process in Europe is not yet clear, and the 
government is holding fire until it is. 

 Changing the regulation of liner shipping, like all regulatory changes, involves some degree of 
pain, and the government is not fully convinced that, in this particular case, there is sufficient 
economic gain available to justify the pain involved. 

I have no special insight into this question.  But if I were to speculate I would suggest that there may 
be two main forces at work: 
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Instead, I will focus on the ‘sleight of mind’ that is embedded in the Productivity Commission 
reasoning. The Commission’s reasoning depicts as essentially deregulatory a change that will in fact 
increase regulation.  This is quite subtlety, and I suspect largely unconsciously, done. For instance, the 
Commission argues that the inclusion of Part X in the TPA ‘reflects a view that market forces and 
their general regulation under the TPA are inadequate for the efficient supply of liner cargo shipping 
services’.  This is a complex statement that implicitly — and I believe unconsciously — embeds an 
untruth within a truth. The statement taken as a whole is perfectly correct.  But the structure of the 
statement unjustifiably yokes together two unrelated concepts — “market forces” and “general 
regulation under the TPA” — as if they were intrinsically and inevitable connected, so that lack of 
faith in one implies lack of faith in the other.  But it seems to me perfectly coherent to have a great 
deal of faith in market forces and very little faith in general regulation under the TPA.   

As a long-time observer of liner shipping, I am tempted to plead the case for the particular 
characteristics of the industry, and why I really do think it is sensible to consider these in considering 
how – or indeed whether – it should be regulated.  But I am well aware that such suggestions are 
generally regarded in regulatory circles as one of the vilest of heresies. 

Deregulation has improved things elsewhere: why not in liner shipping? 

If we go back to the Productivity Commission review with this mindset, then things take on a 
somewhat different complexion.  I would like to consider each of the six elements of the Productivity 
Commission argument in turn, but will, for reasons that will I hope become obvious, start with the 
fifth point.  

I am sure that there a some industries in which competition is so enfeebled by structural conditions 
that some form of pro-competitive regulatory intervention is warranted. But I am pretty confident that 
liner shipping is not one of these industries.  And I am not so sure that we benefit from a presumption 
that pro-competitive intervention is generally beneficial. I think one could credibly make a case that 
the best thing governments can do in many markets (perhaps most markets) is nothing.  

The alternative starting point that I propose is a presumption that there are always risks associated with 
both regulation and markets, and that a lot of the time the risks associated with regulation is greater 
than the risk associated with the operation of markets.  And – and this is the big leap – this is as true 
for regulation that is intended to promote competition as it is for regulation that is intended to restrict 
competition.  

This sounds all very straightforward and logical; indeed it has a certain inevitability about it.  But 
personally I am not completely comfortable with it.  To my mind the inevitability comes about 
because the justification is ultimately an ideological one.  If we start from the premise that regulatory 
intervention to ‘protect’ competition is generally desirable — which I grant is the general premise of 
the TPA — then we would almost certainly arrive at the conclusion at which the Productivity 
Commission arrived.  But this is not the only possible starting point.  I would like to use this paper to 
explore how things might look if we started from another point.  I suspect we would arrive at a 
different destination.  

3 



   Review of Part X: The Next Steps 

As a statement of fact this is unexceptionable.  But, from the point of view that we are currently 
testing, this does not seem to me a particularly important issue.   Unless the general provisions of the 
Act embodied the least interventionist position that we could responsibly adopt with respect to the 
particular industry concerned, a little untidiness might well be a small price to pay in order to avoid 
the application of regulation beyond the sphere in which it is strictly necessary.  

Part X of the Trade Practices Act runs counter to the general provisions of the Trade Practices Act 

Suppose then that we approach the issue from the perspective that all economic regulation, including 
pro-competitive regulation of the type that is embedded in the ‘general provisions of the Trade 
Practices act, is inherently risky and should be avoided whenever we can responsibly do so.  Suppose 
also that we have established — as I believe the above discussion has — that abolition of Part X is in 
fact an extension of regulation.  How might that change our perspective on the rest of the 
Commission’s argument? Let us start the first point. 

So let us be perfectly clear on this.  Abolition of Part X, and reliance on the general provisions of the 
Trade Practices Act, can not reasonably be characterised as an act of deregulation.  It is an act of 
regulation, subjecting a particular industry to regulatory constraints to which it was not previously 
subject.  One might claim that the intent of these particular regulations is to support and encourage 
competition — and I would readily agree. But notwithstanding this, they remain regulations — 
attempts to use the coercive powers of government to modify the way in which markets operate.  For 
this reason, it is in my view completely inappropriate to associate the type of change proposed by the 
Commission with the genuinely deregulatory changes that have taken place in other transport 
industries — for instance, the removal of the regulation of certain commodities to rail, or the two 
airlines policy.  These reforms were of precisely the opposite character — they eliminated the use of 
the coercive powers of government to modify the behaviour of market participants.  But in both its 
Executive Summary (pxxxiii) and in much of the detailed argument of chapter 3 the Commission 
presents the proposed intensification of regulation in liner shipping as if it were of the same kind as the 
(for instance) the deregulation of aviation or the trucking industry. 

Of course, there is the practical issue of legislative complexity to deal with.  The minimum necessary 
regulation is probably different for each industry, and the task of devising appropriate frameworks for 
each industry and embodying them in law would be impossibly complex.  It might reasonably be 
argued that there is therefore no realistic option to the use of a general framework.   

I would argue that the inclusion of Part X in the TPA most certainly reflects a view that general 
regulation under the TPA is “inadequate for the efficient supply of liner cargo shipping services”.  But 
I would also argue that it is a vote of confidence in market forces.  Part X significantly lightens the 
regulatory burden on the liner shipping industry, and provides market participants with considerably 
more scope than would otherwise be the case to order their affairs as they see fit.   My faith in market 
forces leads me to believe that this additional freedom will be used by shipping lines to order things in 
a way which enhances their long run profitability.  It also leads me to believe that to a very significant 
extent this will force them to deliver the services that their customers require at prices that are 
consistent with the costs of providing these services. I readily acknowledge that some of the 
behaviours in which industry participants might become involved in the process might not be those 
with which the average competition regulator would be entirely comfortable.  But these behaviours are 
nevertheless evidence of market forces vigorously at work.  
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To my eyes, this is very clearly targeted at instances in which governments use their coercive power to 
determine who can participate in what markets and in what way — as we do, for instance, in 
international aviation.  Part X does nothing of the sort.  It imposes no restriction on who can enter a 
market, what prices they can charge, who they can associate with, or what services they can offer.   I 
therefore find it difficult to see how the CPA implies that the onus of proof lies with those who favour 
its retention. 

If inconsistency with the general provisions of the TPA is not necessarily a vice, and the change 
proposed leads to an increase in regulation, it is not at all clear why the ‘onus of proof’ should lie on 
those that favour retention of Part X.  Or perhaps that is the wrong way to put it — I carry no candle 
for Part X per se.  Rather, let us say that the general rule should be that the onus of proof should 
always lie with those who wish to extend the domain of the government’s coercive powers further into 
the realm of commercial activity.  And the abolition of Part X and reliance on the authorisation 
provisions would have the effect of extending the domain of regulation. 

The ‘onus of proof’ should lie with those that favour the retention of Part X, rather that its abolition 

In short, the fact that Part X runs counter to the general provisions of the TPA is, from a deregulatory 
point of view, not particularly important. Legislative tidiness is the least of virtues.  More important is 
whether the application of the general provisions of the TPA is more regulation than we need. 

This seems to me an eminently reasonable position in many respects.  But its force is greatly 
diminished when the problem has already been solved: when specific legislation that is designed to 
meet the needs of a specific industry is already in place, and has been refined in a series of reviews of 
a period of decades.  This is the case with Part X.   

I think I would probably agree with this with respect to some of the types of agreement that are 
sanctioned by Part X.  But as the Commission points out, Part X provides cover for a wide range of 
agreements: discussion agreements, traditional conference agreements and operational (consortia) 
agreements (see glossary).  

There is no compelling evidence that the agreements sanctioned by Part X provide significant public benefits 

The Commission suggests that placing the onus of proof on those who favour retention of Part X 
follows from the Competition Principles Agreement (PC 2005, pxxvii).  Like many sacred texts, the 
Competition Principles Agreement (CPA) admits a variety of readings.  I can only say that I have 
sought in vain a passage that would lead me personally to the Commission’s conclusion.  The closest 
that I could come was the introductory paragraph to the section on legislative reform, which states that  
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But from a deregulatory perspective the answer is not so obvious.  We get back to the issue of the onus 
of proof.  We can be sure that increased regulation will bring with it costs; if only the increased 
administrative costs of the authorisation.  So (from this perspective) we should impose increased 
regulation only if we can be confident that there are benefits of at least equally magnitude.  I have yet 
to see any persuasive evidence that this is the case. 

So the main point is, what does one do when the evidence is inconclusive?  To supporters of pro-
competitive regulation, the answers is clear — if there is no clear benefit, then intervene to promote 
competition.   

The variety of results available means that we could argue for weeks — or indeed for entire careers — 
about the evidence from various academic and bureaucratic studies.  Many of these are very dated – 
this matters because the market conditions in the industry have changed profoundly.  Very few of 
them deal with the Australian market – this matters because there are good reasons for believing that 
the length and density of traffic on the routes may be relevant to the impact of shipowner agreements.  

It is no secret that the European Commission Competition Directorate-General has been gunning for 
Regulation 4056/86 for a long time, and was unlikely to be happy with the conclusions of the Erasmus 
study, so they had another go.  This study — which was published after the Review of Part X was 
published — came to more negative conclusions on conference performance (Global insight et al, 
2005).    

Research commissioned from Erasmus University by the European Union as part of its review of 
Regulation 4056/86 — the regulation that affords protection to conference operations in Europe — is 
pretty ambivalent.  For example  

There are differences of view on the economic impact of conferences.  Much of the literature is 
canvassed in the Productivity Commission report and, although I do not always agree with the take of 
the Commission on specific papers, I think the mixed nature of the findings comes through in the 
report.  

My personal view is that non-operational shipowner agreements — including the much maligned 
discussion agreements as well as more traditional conference arrangements — have no measurable 
impact on the performance of liner shipping markets, while operational agreements (to use the 
Commission’s terminology) frequently provide significant benefits.  My reading is that with respect to 
operational agreements the Commission also finds that many are likely to provide significant 
economic benefits.  
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The situation in the USA is very substantially different.  I feel it is misleading to say that there has 
been a move away from blanket protection in the US.  

The point that I would like to make here is that, even if 4056/86 is abolished, in the EU consortia will 
be able to form and reform without the necessity of seeking authorisation from competition 
authorities, provided they do not exceed a specified market share threshold.  The changes proposed by 
the Productivity Commission do not include any such provision.  This makes them more 
interventionist than anything that is likely to be in place in Europe in the foreseeable future. 

The EU appears set to abolish the block exemption (4056/86) for liner conferences — although I 
personally will be waiting for the proverbial fat lady before tearing up my betting ticket on this issue.  
It still however appears possible that some form of limited protection for information exchange would 
be retained. 

The consortium block exemption was first introduced as Regulation 870/95, and is subject to five-
yearly review.  The most recent review, in 2005, reaffirmed the view of the Commission that in 
general consortia help improve not only the productivity but also the quality of liner transport services 
offered to transport users by rationalising the activities of the member companies and by the 
economies of scale which they bring about.  The exemption was retained, with a few minor 
amendments. 

The provisions of these two block exemptions are both overlapping and contradictory. So it is not hard 
to see that something needed to be done.  Having said that, it is only fair to acknowledge that the EU 
has lived with this mess for over a decade, and could presumably have lived with it for a lot longer. 
The main motivations for change is are an increasingly powerful and interventionist competition 
regulator and a collapse of shipper support for the conference system. 

Both of the exemptions have recently been reviewed.   

 An exemption that covers the activities of conferences 
 An exemption that covers the activities of consortia 

One of the reasons for European reform is that the current regulatory situation in the EU is incoherent.  
The European Union regime consists of two separate block exemptions: 

But I will let that pass.  Let us focus on the EU and the US.    

This is certainly the case in the EU.  I am not so sure about the US.  I should also add that there is little 
sign of significant change in the major Asian countries, while Japan has consistently and forcefully 
supported the continuance of traditional protections for ship-owner agreements, and that what goes on 
in Asia is of more importance to us in trading terms that what happens in either the US or the EU. As 
None of the fast-growing export-driven economies of East Asia regulates the activities of liner 
shipping, and it does not seem to have done a great deal of harm to their trade performance. 

There has been a move away from blanket protection in the US and the EU 
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The US regulatory regime differs from the European regime in a number of important respects.  
Historically, the US has favoured ‘open’ conferences, ensuring easy entry and exit into conference 
arrangements, whereas European regulation has been built around closed conferences.  The US regime 
has been relatively interventionist, with high information disclosure requirements and strict filing 
obligations.  Supervision of the regulatory regime in the US has been the duty of special industry 
regulation, the Federal Maritime Commission, where in Europe it has been that of the general 
competition regulator.  This is paralleled in the legislative arena: in the US, regulation is effected by 
specific industry regulation (the Shipping Act 1984 as amended by the Ocean Shipping Reform Act 
1999), whereas in Europe it is effected by a block exemption issued under general competition law.  
The US regime is accepting of the extension of shipping line collaboration to intermodal movements; 
in contrast, the EU has been consistently hostile to such extension. 

These recent regulatory changes in the US do not narrow the range of “collusive” shipowner 
agreements that are exempted from anti-trust regulations.  For this reason I would probably not choose 
to describe them as ‘moving away from blanket protection’.  What they do is focus on a few specific 
features of agreements, with the objective of making sure that lines cannot be coerced into conforming 
to a collective agreement.   They kick away the few remaining props that might allow shipowner 
agreements to function as a genuine cartel by making enforcement of agreements virtually impossible. 

Unlike proposed moves in the EU, OSRA is in general genuinely deregulatory. It reduces the level of 
government intervention in the commercial relationship between shipping lines and shippings, and 
continues to allow shipping lines to associate combine and collaborate freely, including discussing 
pricing and capacity issues.  It does however place some additional limits on the permissible contents 
of agreements between shipping lines; in effect, these undermine any power that the conference may 
have had to compel a line to adhere to an agreed tariff. 

The OSRA amends the Shipping Act 1984 in several important respects.  The most important of these 
have been that OSRA allows members of conferences and other forms of agreement to negotiate 
individual service contracts with shippers and their associations, and protects the confidentiality of key 
commercial terms of those contracts.  It abolished the requirement to file tariffs, and enhances the right 
of independent action (that is, the right of individual lines within the conference to decide to establish 
a tariff different from the conference tariff).  

The most recent major change in the US was the passage of the Ocean Shipping Reform Act 1998 
(OSRA).  OSRA introduced significant changes to the regulatory regime applying in the United States.  
However, there are also important elements of continuity.  Under the OSRA, common carriers may 
enter into agreements to “discuss, fix or regulate transport rates, including through rates.”  
Conferences and groups of ocean carriers are permitted to negotiate inland haulage rates or services.   

(As might be expected, this difference has not always fostered harmonious relationships between 
European and US regulators, both of whom have sought to enforce their own regimes on trans-
Atlantic). 

However, in the current context the most relevant difference is that the US legislation accommodates 
of all forms of carrier agreement — as does Part X.  Whereas the EU has got very excited about 
discussion agreements, the US — with its history of support for inclusive, open conferences — has 
never has a problem with them.   
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None of this was likely to happen of course.  And if it did it would almost certainly not get a lot of 
political backing. But perhaps this is a pity.  With the greatest of respect to all of the regulators here 
present, I feel that that a strong case can be made for generally relying on the forces of the market than 
on the judgment of regulatory authorities to deliver good economic outcomes — including the right 
balance of competition and cooperation in the provision of liner shipping services. 

As a quid pro quo for this limited increase in regulatory intervention, it would have removed the 
consultation and negotiation provisions from Part X, accepting that these have become essentially 
irrelevant to the real business of negotiations between customers and service providers.  

 Made attempts to coerce members into adherence to a common tariff grounds for deregistration of 
an agreement. 

 Requiring that agreements expressly permit members to enter into confidential contracts with 
shippers or groups of shippers 

 Disallowing any agreement that mandates adherence to a common tariff 

It would probably have suggested limited modification to Part X, designed to ensure that any ability 
that conference may have had to sustain prices that were significantly at variance from those that .  It 
would have done this in the spirit of the successful OSRA reforms by  

My provisional view is that a deregulatory approach would probably have looked a lot like the OSRA 
reforms.  It would have focussed more on content, less on form; more on economic effect, less on 
regulatory consistency.  It would have protected the ability of shipowners to engage in the collusive 
(or cooperative, if you wish to use a friendlier term) practices as they have traditionally done, 
including price discussions and the setting of a common tariff.  It would have done this for no stronger 
reason that in the dynamic and porous market of liner shipping, there really is no convincing evidence 
that it does any harm, and in the absence of such evidence the preference for avoiding regulation 
would have held sway. 

Clearly, then, bringing a different ideological perspective the Part X review would lead us to take a 
different view on many of the issues discussed by the Commission.  How, if at all, would this change 
the policy prescriptions?  

Policy implications 

There is a general consensus that OSRA has been extremely successful as a market liberalisation 
device (FMC, 2001; Bank et al, 2005).  There does not at the present time appear to be any movement 
in the US for any further changes to the regulatory regime in that country.   

This seems to me an efficient and desirable approach to regulatory change.  It focuses on ensuring that 
each agent can respond to the demands of the market as it sees fit — collaborating or competing as 
conditions and its interests dictate — without being unduly constrained by coercive power exercised 
by either government or other market participants.   It provides a framework that permits a wide range 
of market behaviours, but insists on very few.   
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