
 

 

 

 

AUSTRALIAN COMPETITION AND CONSUMER COMMISSION’S 

REGULATORY CONFERENCE  

27 - 28 JULY 2006 

 

 

REGULATING ENERGY INFRASTRUCTURE - THE COSTS AND 

BENEFITS OF EXISTING REVIEW MECHANISMS FOR GAS 

TRANSMISSION PIPELINE DECISIONS IN AUSTRALIA 

 

 

 

SHARON HENRICK 

PARTNER 

MALLESONS STEPHEN JAQUES 

 

 

 

 
Mallesons Stephen Jaques 
Level 60 
Governor Phillip Tower 
1 Farrer Place 
SYDNEY  NSW  2000 

 
Direct line:  + 61 2 9296 2294 
Direct fax:  + 61 2 9296 3999 
Email:  sharon.henrick@mallesons.com 
 
2 - sharon henrick.doc 
 

 



INTRODUCTION 

Access decisions often have a significant affect on the total revenue earned by the 

infrastructure in the applicable regulatory period.  In some case, almost 98% of the 

revenue earned by the infrastructure is dictated by an access decision.   

Access decisions also have a significant affect on the nature of the services offered by 

infrastructure owners; the non-price terms of access to the infrastructure; the nature of 

capital expansion programmes for the infrastructure, and (perhaps, most importantly) 

the likelihood and quantum of investment in new infrastructure.  

The right to seek review of decisions made by economic regulators, and the processes 

by which those reviews are conducted, are an important part of economic regulation.   

The availability of rights of review operate as an important check on the decisions of 

regulators when they determine whether, or not, to accept an Access Arrangement, or 

whether or not to accept Revisions to an Access Arrangement, for a gas transmission 

pipeline.  

The availability of rights of review also operate as an important check on the 

decisions of owners of gas transmission pipelines when they decide upon the content 

of a proposed Access Arrangement for a pipeline. 

The same is true for third parties, such as shippers, when they formulate submissions 

to regulators in relation to a proposed Access Arrangement, or proposed Revisions to 

an Access Arrangement. 

The review system is one of the means of ensuring that regulators give appropriate 

weight to the competing rights of investors and users; that regulatory decisions are 

made on a timely basis; that gaming of the regulatory system is kept to a minimum 

and that a body of jurisprudence is developed, which is anchored in the realities of 

economic regulation, to provide investors, users and regulators with certainty. 

The importance of rights of review, and the processes by which those reviews are 

conducted, was recently recognised by the Australian Ministerial Council on Energy 

when it recommended changes to the current review system in Australia for gas and 

electricity infrastructure, including to allow fresh evidence to be admitted in limitedf 
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circumstances and to strengthen the review body’s ability to use orders for costs as a 

sanction.   

This paper provides a brief outline of the current review system in Australia for gas 

transmission pipeline decisions, by reference to the history of the Dampier to Bunbury 

Natural Gas Pipeline in Western Australia (a case where the benefits of economic 

regulation have not been outweighed by its costs), and the recent decision of the 

Federal Court of Australia in an application for review of a decision of the Australian 

Competition Tribunal in relation to the Moomba to Sydney gas pipeline.   

This paper also provides a brief overview of comparative review systems in other 

jurisdicitons - New Zealand, the United Kingdom and Texas - as well as the changes 

proposed by the Ministerial Council on Energy to the current review system in 

Australia.   

THE CURRENT REVIEW SYSTEM IN AUSTRALIA 

The current review system in Australia allows for judicial review by courts of the 

draft and final determinations made by the Australian Competition and Consumer 

Commission and the Western Australian Economic Regulation Authority in respect or 

gas transmission pipelines.   

Judicial review is only available where the regulator has made a procedural error.   

Generally, judicial review does not involve the court considering the merits of the 

regulator’s decision.  However, in cases where an error of law is alleged to have 

informed the regulator’s exercise of a discretion, argument about whether the exercise 

of discretion did amount to an error of law usually involves submissions about the 

merits of the regulator’s decision.  In those cases, the distinction between judicial 

review and merits review is somewhat blurred. 

In cases where a court does find a procedural error, the court frequently remits the 

decision back to the regulator to re-consider in accordance with directions made by 

the court.   
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The court is not required by statute to make its decision within a reasonable time, but 

it is empowered to make orders for costs and, in some (very limited) cases, it may 

award damages. 

In contrast to judicial review, merits review is available where the regulator has made 

an error of fact, or incorrectly exercised its discretion, or has made an unreasonable 

decision.   

Currently, the Australian review system allows for limited merits review of the final 

decisions made by the Commission and the Economic Regulation Authority.   

The limited merits reviews are conducted by the Australian Competition Tribunal, 

where the decision in question has been made by the Commission, and the Western 

Australian Gas Review Board, where the decision in question has been made by the 

Economic Regulation Authority. 

Merits review involves a re-consideration of the merits of the regulator’s decision, but 

only based on material which was before the regulator when the regulator made the 

original decision.   

The Tribunal, or Board, must make its decision within 90 days of the date of the 

application for review, although it may extend the 90 day period for further periods of 

30 days.   

The Tribunal, or Board, may affirm or vary the regulator’s decision, or set aside the 

regulator’s decision and substitute a new decision, or remit the decision back to the 

regulator to re-consider in accordance with directions made by the Tribunal (or 

Board).   

The Tribunal, or Board, may make orders for costs. 

The decision of the Tribunal, or Board, is only reviewable for error of law. 

THE REVIEW SYSTEMS IN OTHER JURISDICTIONS 

The attached tables summarise the review systems for gas transmission pipelines in 

Australia, the United Kingdom and Texas.  In New Zealand, gas transmission 
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pipelines are not subject to mandated access.  Rather, there is a voluntary code in 

place which is not supervised by the New Zealand Commerce Commission.   

It can be seen from the attached tables that there is a significant degree of similarity 

between the review systems in Australia, the United Kingdom and Texas.  The 

process for judicial review is strikingly similar in each of the three jurisdictions.  

However, the process for merits review in Australia is more closely aligned with 

Texas than the United Kingdom.   The similarities are not suprising given that each of 

the three jurisidictions is a common law jurisdiction. 

THE CURRENT REVIEW SYSTEM AT WORK 

Having briefly outlined the current system of review in Australia, and noted its 

similarities with the review systems in some other jurisdictions, it is salutary to 

examine how the Australian system has worked in practice.   

I propose to do so by reference to the Dampier to Bunbury Natural Gas Pipeline in 

Western Australia and a recent decision of the full Court of the Federal Court of 

Australia in the Moomba to Sydney pipeline case.1 

In each of those cases, the owner of the pipeline and the regulator were at odds over 

the Initial Capital Base of the pipeline, with the regulator establishing an Initial 

Capital Base at a substantially lower value than that sought by the owner.   

Each case also involved a substantial transmission pipeline funded and constructed by 

a government and later sold to private investors before the existing access regime took 

effect.   

Further, each case involved one or more application for judicial review and one or 

more application for limited merits review. 

I will begin with the Dampier to Bunbury Natural Gas Pipeline.2   

                                                 
1 Australian Competition and Consumer Commission v Australian Competition Tribunal, 2 June 2006 
2 I wish to acknowledge the assistance I received from Mr Anthony Cribb (formerly the Regulatory 
Manager of Epic), Mr Chris Zelestis QC, Mr Graeme Murphy SC and Mr Joshua Thompson of counsel 
in preparing this section of the paper. 
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THE DAMPIER TO BUNBURY NATURAL GAS PIPELINE 

Prior to its privatisation in 1998, the Dampier to Bunbury Natural Gas Pipeline was 

owned by the State of Western Australia. 

In 1997, the tariff on the pipeline charged by the State for full-haul uninterruptible 

(T1) service at 100% load was $1.27/GJ. 

In 1997, the State commenced the process of privatising the pipeline. 

The pipeline sale process was designed and conducted by the State to achieve the 

following stated objectives: 

• to maximise the price received by the State for the pipeline; 

• to reduce tariffs on the pipeline; 

• to secure a viable pipeline operator, able to make, and who would make, a 

commitment to expand the pipeline; 

• to facilitate the economic development of the State; and 

• to transfer the business risks of pipeline ownership to private enterprise and to 

reduce future demands on State capital. 

The National Third Party Access Code for Natural Gas Pipelines had not been enacted 

by the State when the pipeline sale process was conducted.   

However, the bidders for the pipeline knew that the Code would most likely be 

enacted.  They also knew that one of the consequences of the Code being enacted 

would be that the successful bidder for the pipeline would need regulatory approval 

for an Access Arrangement for the pipeline.  

During the sale process, the State of Western Australia made statements to the effect 

that an appropriate full haul tariff for a service approximately equivalent to T1 at 

100% load factor, from 1 January 2000 (when it was expected the Code would be in 

operation), would be of the order of $1/GJ, with a subsequent tariff path based on 

escalation of the $1 tariff. 
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Those statements were made for the purpose of having bidders bid to buy the pipeline 

on the stated basis.  That avoided a competition amongst bidders as to who would 

offer the lowest possible future tariffs and instead maximised the sale price, while still 

achieving a very substantial reduction in tariffs. 

In conformity with the State’s objectives, Epic’s bid, in essence, incorporated: 

• a tariff for a T1 equivalent firm service at 100% load factor of $1/GJ to Perth 

(Kwinana Junction), escalating annually at less than CPI increase (with 10 tariff 

zones and a tariff of $1.08 south of Perth in zone 10, where looping and 

compression were proposed to serve that zone); 

• a price for the pipeline of $2.302.6 billion; and 

• a commitment to expand the pipeline, at cost of $875 million up to 2007, as 

demand required, and without any tariff increases on that account. 

The bid tariffs enabled viable operation of the pipeline, supported the expansion 

commitment, provided certainty to users through a capped, levelised tariff path and 

met the State’s tariff reduction, business risks and other policy objectives. 

Epic also submitted an alternative bid which proposed a total price of $2.2 billion 

(including stamp duty of $96.2 million), a tariff of $0.90/GJ with escalation and an 

expansion commitment as under its principal bid. 

The State scrutinized the various bids received, for conformity with the State’s sale 

objectives. 

In March 1998, Epic’s principal bid was successful.  The State satisfied itself that that 

bid fulfilled the State’s objectives and would allow Epic to remain financially viable.  

The State accepted Epic’s proposed tariff and capped, levelised tariff path and Epic’s 

expansion commitment, as satisfying the State’s policy objectives in relation to lower 

tariffs and pipeline expansion. 

Epic paid the State the price of $2.3026 billion, plus stamp duty of $104.4 million 

(making a total sum of $2.407 billion).  The State used the money to repay State debt 

of some $1.8 billion and for other public purposes. 
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Upon acquisition, Epic undertook, at a cost of some $116.7 million, Stage 3A 

expansion works, which included providing looping and compression for zone 10, 

south of Kwinana Junction. 

In January 1999, the State adopted the National Third Parry Access Code for Natural 

Gas Pipelines. 

In December 1999, Epic submitted a proposed Access Arrangement for assessment by 

the Western Australian regulator - OffGAR - as required by the Code. 

In its Access Arrangement, Epic incorporated the principal elements of its successful 

bid and proposed: 

• a Reference Tariff of $1/GJ to Kwinana Junction for a Firm Service equivalent to 

T1 and $1.08/GJ south of Kwinana, as at 1 January, 2000; 

• a capped future tariff path, with the Reference Tariff being escalated annually at 

less than CPI increase (67% of CPI increase); 

• an initial Capital Base of $2.57 billion, comprising purchase price, stamp duty, 

acquisition costs and capital expenditure up to 31 December 1999; and 

• an Extensions/Expansion Policy under which, on the basis of the proposed 

Reference Tariff and the initial Capital Base, Epic Energy would, if volumes so 

required, expand the pipeline without tariff increase. 

Under Epic’s proposed Reference Tariff and capped tariff path, Epic sought the 

opportunity to recover its actual investment in the pipeline, but only if the volumes 

that were originally forecast were achieved.   

On that proposed tariff regime, Epic fully assumed the risk of capital loss from not 

achieving its originally forecast volumes.  (On volume forecasts current in 2004, $400 

million of capital would not be recovered).  

Moreover, if it were later to appear that the volumes originally forecast by Epic would 

be exceeded, the proposed Reference Tariff would be reduced to ensure that Epic 

never recovered more than its actual investment. 
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On the proposed tariff regime, in conformity with its original commitment, Epic 

would invest a further $875 million in pipeline expansion, as required to transport 

originally forecast volumes, without a tariff increase for new capacity on that account 

(ie, applying a levelised tariff for all shippers). 

Epic proposed its initial Capital Base in order to be provided with an opportunity to 

earn a return on and recover its investment in the pipeline.  It did not propose that 

Capital Base in order to derive Cost of Service tariffs directly from it.  It sought tariffs 

expressed in a form of Cost of Service methodology which was equivalent to an NPV 

approach. 

Epic purchased the pipeline as a result of a competitive tender process, designed and 

conducted by the State.  The price paid was assessed by Epic on the basis of the 

State’s tariff statements and on volume assumptions which were lower than forecasts 

made by the State Department of Resource Development. 

In June 2001, OffGAR issued a draft determination rejecting Epic’s proposed Access 

Arrangement.  In the draft determination, OffGAR proposed an Initial Capital Base 

for the pipeline of $1.234 billion (about half of the amount paid by Epic for the 

pipeline). 

Epic then sought judicial review, in the Supreme Court of Western Australia, of 

OffGAR’s draft determination.   

In August 2002, the Supreme Court found that OffGAR’s draft determination was 

infected by errors of law.  The Court required OffGAR to reconsider those parts of its 

draft determination which related to the Initial Capital Base and the Reference Tariff.3 

In May 2003, OffGAR made a final determination to not approve Epic’s proposed 

Access Arrangement.  In the final determination, OffGAR proposed an Initial Capital 

Base of $1.55 billion (still a long way short of the amount paid by Epic for the 

pipeline). 

                                                 
3 Re: Dr Ken Michael AM: Ex parte Epic Energy (WA) Nominees Pty Ltd and Anor (2002) 25 WAR 
511 
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Epic then lodged a Revised Access Arrangement with OffGAR.  The Revised Access 

Arrangement proposed an Initial Capital Base of $1.8 billion and different structures 

for the Reference Tariff. 

In December 2003, OffGAR made a further, final determination to draft and approve 

its own Access Arrangement for the pipeline, based on an Initial Capital Base of 

$1.55 billion (about $1 billion less than Epic paid for the pipeline).   

In January 2004, Epic sought relief under section 39(1) of the Gas Pipelines Access 

Act (which provides for limited merits review) from the Western Australian Gas 

Review Board.  The Western Australian Gas Review Board set down Epic’s 

application, and related applications by Western Power and the North West Shelf 

natural gas producers, for hearing in October 2004.4 

In April 2004, about 5 months after the regulator’s further, final determination, Epic 

appointed a Receiver.   

In October 2004, the Receiver sold the pipeline to a consortium which included 

Alinta.  The consortium paid about $1.8 billion for the pipeline. 

During its negotiations with the Australian Competition and Consumer Commission 

in relation to its proposed acquisition of the pipeline, the consortium which purchased 

the pipeline offered an undertaking to the Commission to discontinue Epic’s 

application to the Western Australian Gas Review Board and to not make an 

application for revocation of coverage of the pipeline for 20 years.  

As a consequence, Epic discontinued its application to the Western Australian Gas 

Review Board during the second week of the hearing and the new owner of the 

pipeline committed itself to 20 years of economic regulation. 

In January 2005, the new owner of the pipeline submitted proposed revisions to the 

December 1999 Access Arrangement. 

The Economic Regulation Authority, which replaced OffGAR, rejected the revisions 

and drafted and approved its own Revisions to the Access Arrangement for the 

pipeline.   
                                                 
4 The author acted for Epic and, later, the Receiver in that application. 
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In December 2005, the new owner of the pipeline commenced an application in the 

Western Australian Gas Review Board for merits review of the Economic Regulation 

Authority’s decision.   

Other interested parties have also commenced applications for merits review of the 

Economic Regulation Authority’s decision.   

It is expected that the Gas Review Board will hear the applications later this year, or 

during the first half of 2007. 

Western Power’s application for review of OffGAR’s original decision to draft and 

approve its own Access Arrangement in place of the one submitted by Epic in 1999, 

also remains on foot.  

So, in summary, in mid-2006, 8 years after Epic first submitted a proposed Access 

Arrangement to OffGAR, and following one application for judicial review; a number 

of applications for merits review by the owner of the pipeline and third parties; a 

change of ownership of the pipeline following the first private owner of the pipeline 

appointment of a receiver; a change in the regulator (from OffGAR to the ERA); and 

a public commitment by the new (and current) owner of the pipeline to regulation for 

a 20 year period, the pipeline owner remains at serious odds with the regulator over 

the Access Arrangement for the pipeline.   

Moreover, not one shipper has ever entered into a contract with the pipeline owner for 

a Reference Service, or for any service at a price set by the regulator.   

No doubt there are differing, strongly held, views about the reasons for the current 

situation.  However, few could disagree with the proposition that the substantial costs 

of regulating the Dampier to Bunbury Pipeline, which would amount to many 

millions of dollars, outweigh the benefits of regulating the pipeline.  Indeed, some 

may say there have been no real benefits associated with regulation of the pipeline 

and that the events outlined above are a text book case of regulatory failure and 

sovereign risk. 
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However, the decision of the Supreme Court of Western Australia, which resulted 

from Epic’s application for judicial review of OffGAR’s draft determination, did 

provide some clarity about the regulator’s role under the Code. 

In Epic’s application for judicial review, the Supreme Court of Western Australia 

found that OffGAR’s determinations in respect of the Reference Tariffs and the Initial 

Capital Base of the pipeline were infected by errors of law and required 

reconsideration by the regulator.   

The key error of law was that the regulator appeared to have understood his function 

to establish the value of the pipeline on the basis that only efficient capital investment 

should be given weight and only regulated revenues could be recovered, when that 

was not the function prescribed by the Code. 

The reasoning of the Western Australian Court was relied upon by the full Court of 

the Federal Court of Australia in a recent decision involving an application by the 

Australian Competition and Consumer Commission for review of a decision of the 

Australian Competition Tribunal in respect of the Moomba to Sydney pipeline. 

The Tribunal’s decision arose out of an application for limited merits review by the 

owner of the pipeline and would have resulted, in the absence of the Commission’s 

subsequent application for judicial review, in the Commission re-assessing the value 

of the Initial Capital Base of the pipeline. 

THE MOOMBA TO SYDNEY PIPELINE DECISION 

In the Moomba to Sydney Pipeline case, the full Court of the Federal Court found that 

none of the three grounds upon which the Australian Competition Tribunal could 

interfere with the Australian Competition and Consumer Commission’s determination 

of the Initial Capital Base of the Moomba to Sydney Pipeline were made out.   

That is, the Court found that the Commission had not erred in any of the three ways 

necessary to enliven the Tribunal’s powers to conduct a limited merits review of the 

Commission’s decision - the Commission had not made an error in its findings of fact 

in establishing the Initial Capital Base of the Moomba to Sydney Pipeline; or 
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exercised its discretion incorrectly or unreasonably in all the circumstances; or 

exercised its discretion when the occasion for exercising its discretion did not arise.  

The Federal Court held that the role of the Tribunal, in reviewing the Commission’s 

decision, was not substitutive in nature.  For instance, if the Commission had 

exercised its discretion on correct principles and if the particular exercise of the 

discretion was open to the Commission within the framework of the Code, the Court 

held that the Tribunal is not empowered to set aside the Commission’s decision 

simply because the Tribunal considered another decision would have been preferable.   

The Court was persuaded by the reasoning of the Western Australian Supreme Court 

in Epic’s application for judicial review when it held that concept of unreasonableness 

in the exercise of the discretion imports want of reason.   

There would have been a want of reason if the Commission’s exercise of its discretion 

was not justified by stated reasons; or if the Commission’s reasoning contained an 

error of logic, a discontinuity or a non sequitur; or if the Commission’s reasoning 

contained an element of arbitrariness due to an absence of reasons to explain the 

discretionary choices made by the Commission.  In the Moomba to Sydney pipeline 

decision, the Court found that none of those factors were present in those parts of the 

Commission’s decision that it was asked to review. 

In sum, the Court held that the Commission accepted a known methodology and gave 

consideration to other factors.5  That process lead the Commission to a kinked 

depreciation curve for the pipeline.  The Commission was not troubled by the kinked 

depreciation curve, but the owner of the pipeline alleged it resulted from a rejection 

by the Commission of known methodologies in favour of an unorthodox and 

idiosyncratic methodology. 

The enduring significance of the Court’s finding, assuming its is not overturned on 

appeal, is likely to be associated with the Court’s enunciation of what is required to 

constitute unreasonableness in the regulator’s decision which is sufficient to enliven 

the Tribunal’s powers to conduct a limited merits review.   

                                                 
5 See paragraph 190 of the Court’s decision. 
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Based on the Court’s finding, to be unreasonable, the regulator’s decision must either 

be so far outside the range of decisions open to a reasonable decision maker that it 

bespeaks of error even though a particular error cannot be identified, or involve a 

logical error, or an element of arbitrariness due to an absence of reason to explain the 

discretionary choices made by the regulator.6 

DECISION OF THE MINISTERIAL COUNCIL ON ENERGY - REVIEW OF 

DECISION MAKING IN THE GAS AND ELECTRICITY REGULATORY 

FRAMEWORKS 

In May this year, the Ministerial Council on Energy considered the efficacy of the 

current review system in Australia.  The Council found that: 

“The current system of review in the electricity and gas sectors does not 

provide a consistent framework to support the efficient investment in and use 

of energy infrastructure.” 

The Council recommended a review system where the following decisions would be 

subject to merits review by the Australian Competition Tribunal: 

1. Ministerial decisions in relation to coverage of gas pipelines; 

2. decisions by the Australian Energy Market Commission (“AEMC”) on 

the form of regulation to apply in gas; 

3. decisions of the Australian Energy Regulator (“AER”) to draft and 

approve (or revise) gas Access Arrangements; 

4. decisions of the AER in respect of ring fencing; 

5. decisions of the AER in respect of pricing and revenue in electricity; 

and 

6. decisions of the AER to not exempt entities from ring fencing or to 

impose additional ring fencing obligations. 

The Council’s other recommendations may be summarised as follows: 

                                                 
6 See paragraphs 176 to 178 of the Court’s decision. 
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A. persons with standing to seek review should be limited to service and 

network providers, users who are materially affected by the original 

decision, and user and consumer groups.  Where the decision involves 

coverage, persons who are “adversely affected” by the decision should 

also have standing to seek review; 

B. persons with standing should be required to obtain leave from the 

Australian Competition Tribunal to commence an application for 

review.  The Tribunal should not be empowered to grant leave unless 

the application is brought within 10 business days of the decision, the 

amount or issue in question is material and the Tribunal is satisfied that 

there is a serious issue to be tried; 

C. further, the Tribunal would be able to refuse leave if it is satisfied that 

the applicant failed to comply, without reasonable excuse, with any 

requests for information or directions made by the regulator, or 

delayed the making of the regulator’s decision, or misled or attempted 

to mislead the regulator; 

D. only persons with a “sufficient interest” in the decision, or jurisdictions 

or user and consumer groups (the latter with leave) who have 

participated in the original decision making process should be able to 

intervene in the application for review.  In the case of user and 

consumer groups, the Tribunal should be compelled to refuse leave 

where the interests of the group or its members wholly coincide with 

the interests of the network or service provider; 

E. interveners should be able to raise new grounds of review, not raised 

by the applicant.  However, interveners may be required to pay other 

parties’ costs if they do not make out their ground/s of review and the 

Tribunal is satisfied that the intervener has conducted its case 

regardless of cost, time and the arguments of the applicant; 

F. once proceedings have commenced, the regulator would become a 

party to the proceedings.  The regulator would be able to raise new 
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grounds of review and to provide its views to the Tribunal on the 

appropriate remedies once a ground of review has been made out; 

G. the grounds of review would comprise: 

* error of material fact; 

* incorrect exercise of the discretion having regard to all of the 

circumstances; and 

* unreasonable decision having regard to all of the 

circumstances’ 

H. the Tribunal would be able to affirm or vary the decision, or set aside 

the decision and either substitute a new decision, remit the decision 

back to regulator for reconsideration in accordance with directions or 

recommendations.  Guidance should be provided as to when remission 

should occur.  For example, where the matter is complex or inter-

related with the regulatory decision as a whole, remission may be more 

likely to occur; 

I. only material before the regulator would be admissible.  However, 

once a ground of review has been made out, the Tribunal could allow 

the introduction of new evidence; 

J. the Tribunal would be obliged to have regard to the regulator’s 

policies, but would not be bound by them; 

K. there would be a presumption that costs would be awarded on an 

indemnity basis unless the Tribunal orders otherwise.  However, there 

would also be a presumption that costs would not be awarded against 

the regulator (other than in limited circumstances), or user or consumer 

groups (other than in the same limited circumstances); 

L. the Tribunal would have 65 days to determine the review, with the 

possibility of extensions for further periods of 20 business days; 
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M. the regulator’s decision would remain in effect during the application 

for review, except where the decision relates to coverage or regulation 

in gas. In those exceptional cases, the decision would be stayed by the 

application for review (unless the Tribunal determined otherwise);  

N. existing rights to seek judicial review would remain; and 

O. the Council will review the effectiveness of the system within the first 

seven years of its commencement. 

The key changes proposed by the Ministerial Council on Energy comprise: 

• a proposal to confer power on the Tribunal to admit new evidence in 

limited circumstances - when a ground of review is made out; and 

• a proposal to create statutory presumptions that the Tribunal would 

award costs on an indemnity basis and that the Tribunal would not 

make a costs order against the regulator. 

These are important proposals for change.   

The Tribunal’s ability to admit new evidence would be a positive change because it 

should assist to ameliorate the practical difficulties of, for example, the Western 

Australian Gas Review Board making a decision in, say 2007, which relates to the 

regulator’s findings in 1999 or shortly after.   

And, the presumption that Tribunal will award costs on an indemnity basis should 

discourage gaming of the review system for collateral purposes.   

After 8 years of experience with the current review mechanisms, the Ministerial 

Council on Energy’s changes represent an important and timely improvement.  

However, it will also be important for review bodies to continue to control 

proceedings before them so as to foster efficient use of the review system.   
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GAS TRANSMISSION PIPELINE REVIEW MECHANISMS - JUDICIAL REVIEW 
 

     AUSTRALIA UNITED KINGDOM TEXAS

AVAILABILITY At common law in the State Supreme Courts: 

For draft decisions, where there is a strong likelihood 
that the position of the regulator, as revealed in the 
draft decision, may well prevail to the end of the 
decision making process (i.e., there must be a 
sufficient connection between the draft decision and 
the final decision to as to be seen as affecting the 
rights of the applicant):  Re Michael; Ex parte Epic 
(2002) 25 WAR 511 at 521 

For final decisions 

Under the AD(JR) Act, in conjunction with the 
Federal Court of Australia Act and s39B of the 
Judiciary Act, in the Federal Court 

Schedule 3 of the AD(JR) Act applies the AD(JR) Act 
to decisions of the Australian Competition and 
Consumer Commission under the National Third Part 
Access Code for Natural Gas Pipelines Systems 

For draft decisions: ss 3(1) and 3(3) of the AD(JR) Act 
and s 18 of the Gas Pipelines Access Act 

For final decisions: s 3(1) of the AD(JR) Act and s 18 
of the Gas Pipelines Access Act 

 

At common law in the High Court:  

Decisions of the regulator.  

Terms for third party access to National Grid 
Gas’ system are set out in the Uniform Network 
Code (UNC). The UNC is a mulit-party 
agreement between NGG and users of its 
system. The regulator is required to approve 
any modifications to the UNC.  

Gas transportation charging arrangements are 
regulated under the gas transporters licence.  

 

 

FERC (under the Federal Code: Title 15, 
Chapter 15B): 

A final order of the Commission, or an order of a 
definitive character: §717.7   

RRC (under Texas Utilities Code, Title 3): 

Decision of the RRC (to the courts) under the 
substantial evidence rule: §105.001. 

                                                 
7 The parties seeking review of the order must first apply to FERC to review the decision.  All administrative remedies are exhausted prior to judicial review.  (§717r(b)).   
See: Phillips Petroleum Co. v Federal Power Com. (1955, CA 10) 227 F2d 470, 5 OGR 300  



 AUSTRALIA UNITED KINGDOM TEXAS 

GROUNDS OF 
REVIEW 

At common law: 

See below for AD(JR) Act.   

Under the AD(JR) Act: 

Breach of the rules of natural justice, failure to comply 
with  procedures required by law, no jurisdiction to 
make the decision, decision not authorised by 
enactment, improper exercise of power, taking an 
irrelevant consideration into account, failure to take a 
relevant consideration into account, improper exercise 
of discretion, unreasonableness, uncertainty, error of 
law, fraud, no evidence to justify the decision, failure 
to make a decision: ss 5, 6 and 7 of the AD(JR) Act 

At common law:  

Error of law; procedural impropriety (breach of 
the rules of natural justice or procedural 
fairness, or failure to comply with statutory 
procedural obligations); irrationality (the 
Wednesbury principle); abuse of power (acting 
for an improper purpose, failure to have regard 
to relevant considerations or regard to 
irrelevant considerations, fettering of 
discretion, unlawful delegation of powers); 
violation of a person’s rights under the EU 
Convention on Human Rights. 

A particular example of an error of law is that 
the regulator has acted in contravention of EU 
law. Relevant EU law in this area is EU 
Directive 2003/55/EC for the internal market in 
natural gas and EU Regulation 1775/2005 on 
conditions for access to the natural gas 
transmission networks.8 

FERC (under the Federal Code: Title 15, 
Chapter 15B): 

Decision not supported by substantial evidence: 
§717r(b).9; 

RRC (under Texas Utilities Code, Title 3): 

RRC decision reviewable under the ‘substantial 
evidence rule’: §105.001.   

According to the Government Code (§20001.174), 
the substantial evidence rule states that a decision 
may be reversed (or remanded) if the administrative 
findings, inferences, conclusions or decisions are; in 
violation of a constitutional or statutory provision; 
in excess of the agency’s statutory authority; 
affected by other error of law; not reasonably 
supported by substantial evidence considering the 
reliable and probative evidence in the record as a 
whole; or arbitrary or capricious or characterised by 
abuse of discretion or clearly unwarranted exercise 
of discretion. 

STANDING TO 
COMMENCE 
APPLICATIONS 

At common law: 

A sufficient interest in the decision 

Under AD(JR) Act: 

A person who is “aggrieved” by the decision may 
commence an application:  ss 3(4), 5 and 6 of the 
AD(JR) Act 

A person who is interested in the decision may become 
a party to the application: s 12 of the AD(JR) Act 

At common law:  

A sufficient interest in the matter to which the 
application relates. 

However, the Court’s permission to proceed is 
required in a claim for judicial review.  

 

FERC (under the Federal Code: Title 15, 
Chapter 15B):  

A person/State/municipality aggrieved by an order 
of the Commission: §717r (a)) 

RRC (under Texas Utilities Code, Title 3):  

Any person who was a party to the proceedings 
before the RRC: §105.001. 

TIME FOR 
COMMENCING 
APPLICATION 

At common law: 

No time limit for commencing an application, but 

At common law:  

An application must be commenced promptly 
and in any event not later than 3 months after 

FERC (under the Federal Code: Title 15, 
Chapter 15B):  

Application for re-hearing within 30 days: §717r(a); 

                                                 
8 Parties may also apply for a declaration that the regulator has acted in contravention of EU law outside the judicial review process. Such applications are made to the 
domestic courts.  
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relief is discretionary 

Under AD(JR) Act: 

Within 28 days from receipt of notice of the 
regulator’s reasons for the decision:  s 11(3) (but see 
also s 11(4)) of the AD(JR) Act 

the grounds for making the claim arose.  

 

and within 60 days of order for re-hearing then 
application to the court: §717r(b). 

RRC: 

Within 30 days . 

STAY OF 
REGULATOR’S 
DECISION, 
PENDING THE 
OUTCOME OF THE 
APPLICATION FOR 
REVIEW 

At common law: 

An application for review does not automatically stay 
the decision under review, or prevent it from being 
implemented. 

However, the court may make an order to stay the 
decision, or suspend its operation, on application of a 
party 

Under the AD(JR) Act: 

An application for review does not automatically stay 
the decision under review, or prevent it from being 
implemented:  s15 of the AD(JR) Act 

However, the Court may make an order to stay the 
decision or to suspend its operation, on application of a 
party:  s23 Federal Court of Australia Act 

At common law:  

An application for review does not 
automatically stay the decision under review, or 
prevent it from being implemented. 

However, the court may make an order to stay 
the decision, or suspend its operation, on 
application of a party. The Court may also grant 
an interim injunction or an interim declaration.  

 

 

FERC (under the Federal Code: Title 15, 
Chapter 15B):  

Not unless ordered by the court: §717r(c). 

RRC (under Texas Utilities Code, Title 3):  

Not unless ordered by the court: §105.002. 

ADMISSIBLE 
EVIDENCE 

At common law and under AD(JR) Act: 

Judicial review does not involve examination of the 
merits of regulator’s decision, or a re-hearing of the 
matters before the regulator, but is primarily directed 
at the process by which the regulator made the 
decision. 

At common law:  

Judicial review does not involve examination of 
the merits of the decision, or a re-hearing of the 
matters before the regulator, but is primarily 
directed at the process by which the regulator 
made the decision. 

 

FERC (under the Federal Code: Title 15, 
Chapter 15B) and RRC under (under Texas 
Utilities Code, Title 3): 

Judicial review does not involve examination of the 
merits of the decision, or a re-hearing of the matters 
before the regulator, but is primarily directed at the 
process by which the regulator made the decision. 

TIME FOR 
DECISION 

At common law: 

No time limit 

Under the AD(JR) Act: 

No time limit 

At common law:  

No time limit. 

 

FERC (under the Federal Code: Title 15, 
Chapter 15B):  

FERC has 60 days to consider appeal for re-
hearing: §717r(a); otherwise there is no time limit. 

RRC: 
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No time limit. 

REMEDIES   At common law:

Prerogative writs of certiorari (to quash the regulator’s 
decision), mandamus (to mandate the regulator to do 
something) and prohibition (to prohibit the regulator 
from doing something).   

Frequently, the relief granted will comprise the Court 
remitting the matter to the regulator to remake the 
decision taking into account specified considerations. 

Under the AD(JR) Act: 

The Court may make orders declaring the rights of the 
parties, commanding the parties to take specified 
action, quashing or setting aside the decision, or 
referring a matter back to the regulator for 
reconsideration in accordance with directions:  s16 of 
the AD(JR) Act 

The Court does not have power to make orders for 
damages:  Park Oh v Minister of Immigration and 
Ethnic Affairs (1989) 88 ALR 517 at 522.  However, if 
the AD(JR) Act application is combined with an 
application under the common law,  s 23 of the Federal 
Court of Australia Act would allow the Court to make 
an award of damages 

 

At common law:  

Prerogative order, declaration or injunction.  

The prerogative orders are a mandatory order 
(requiring a public body charged with a public 
duty to carry out that public duty), a prohibiting 
order (restraining a public body from acting 
outside its jurisdiction or otherwise abusing its 
power) and a quashing order (setting aside the 
decision of the public body).  

A claim for judicial review may include a claim 
for damages, restitution or recovery of a sum 
due but may not seek such a remedy alone. 

 

FERC (under the Federal Code: Title 15 
Chapter 15B): 

Court is able to affirm, modify or set aside (in 
whole or in part) a decision of FERC: §717 r(b) 

Decision (by the Court of Appeal) may be reviewed 
by the US Supreme Court upon certiorari or 
certification (as provided in §1254 of title 28): 
§717r(b). 

Remedies of injunction (§717s(a)) or mandamus 
(§717s(b)) are also available. 

POWER TO ORDER 
COSTS 

At common law: 

The Supreme Courts of the States and Territories have 
powers to award costs, including against the regulator 

Under the AD(JR) Act: 

The Federal Court of Australia has power to award 
costs, including against the regulator:  s 43 of the 
Federal Court of Australia Act 

At common law:  

The Courts have general powers to award costs, 
including against a regulator.   

 

RRC under (under Texas Utilities Code, Title 3): 

Some powers to award costs under §15.003 of the 
TUC. 

RIGHTS OF 
APPEAL 

Decisions of the State Supreme Courts at common 
law: 

At common law:  

To the Court of Appeal with permission to 

FERC: 

Can appeal to the US Court of Appeal then the 
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To the High Court of Australia, with leave, and only 
for error of law [Beau is this also true for the 
WAGRB?] 

Decisions of the Federal Court under the AD(JR) 
Act: 

To the High Court of Australia, with leave, and only 
for error of law 

appeal.  

To the House of Lords where the High Court 
certifies that the case raises a point of general 
public importance and either the High Court or 
the House of Lords grants permission to appeal. 

Supreme Court. 

RRC: 

Can appeal through the Texas court system: firstly 
to District court of Travis County; then Third Court 
of Appeals, Austin, Texas; then Supreme Court of 
Texas, Austin, Texas. 
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AVAILABILITY Under the Natural Gas Pipelines Access 
Law to the Australian Competition 
Tribunal or, in the case of Western 
Australia, to the Western Australian Gas 
Review Board: 

For final decisions only 

Decisions of the regulator:  

Not available. 

Disputes between commercial parties:  

Disputes arising between National Grid Gas 
and a system user under or in connection with 
the UNC may be referred to expert 
determination or mediation under the terms of 
the UNC. 

A party with certain complaints against a gas 
transporter may refer the matter to the regulator 
(acting as a dispute settlement authority) for 
decision under EU Directive 2003/55/EC on the 
Internal Market in Natural Gas.  

A party with a complaint against a gas 
transporter for failing to comply with EU 
Regulation 1775/2005 on conditions for access 
to the natural gas transmission networks may 
seek relief directly from the domestic courts. 

FERC (under the Federal Code: Title 15 
Chapter 15B): 

Decisions of FERC 

RRC under (under Texas Utilities Code, Title 
3): 

Only available for decisions made by a 
municipality (are reviewed by the RRC): 
§102.001(b) 

GROUNDS OF REVIEW Error in the regulator’s finding of fact; the 
exercise of the regulator’s discretion was 
incorrect or unreasonable, or the occasion for 
the regulator exercising the discretion did not 
arise.  In the case of an application for review 
based on error of fact, the application must 
not raise any matter that was not raised in 
submissions to the regulator: s 39 of the Gas 
Pipelines Access Law 

  FERC (under the Federal Code: Title 15 
Chapter 15B): 

If the finding of the commissions facts was not 
supported by substantial evidence: §717r(b). 

RRC under (under Texas Utilities Code, Title 
3): 

RRC is able to determine the matter de novo: 
§121.155. 

 

STANDING TO 
COMMENCE 
APPLICATIONS 

Where the regulator has made a decision to 
approve its own Access Arrangement, the 
service provider, or a person who made a 
submission to the regulator on the Access 

 FERC (under the Federal Code: Title 15, 
Chapter 15B):  

A person/State/municipality aggrieved by an 
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Arrangement and whose interests are 
adversely affected by the regulator’s decision 
may seek review of the regulator’s decision:  
s 39(1) Gas Pipelines Access Law 

Where the regulator’s decision relations to a 
proposed variation to an Access Arrangement, 
only the service provider may seek review of 
the regulator’s decision:  s39(2) Gas Pipelines 
Access Law 

order of the Commission: §717r (a).  

RRC (under Texas Utilities Code, Title 3):  

Under §121.155 the municipalities decision may 
be appealed to the RRC by: 

• a party to the rate proceeding (ie the 
utility); or 

• the residents of a municipality, 
providing that they have a petition for 
review which is signed by at least (the 
lesser of) 20,000 residents or 10% of 
the qualified voters of a municipality; 
or 

• ratepayers of a municipally-owned 
utility who are outside the municipality, 
providing that they have a petition for 
review which is signed by at least (the 
lesser of) 10,000 non-resident rate 
payers, served outside that 
municipality, or 5% of those rate 
payers. 

TIME FOR COMMENCING 
APPLICATION 

Within 14 days of publication of the 
regulator’s decision:  s38(2) Gas Pipelines 
Access Law 

 FERC (under the Federal Code: Title 15, 
Chapter 15B):  

Application for re-hearing within 30 days: 
§717r(a); and within 60 days of order for re-
hearing then application to the court: §717r(b) 

RRC (under Texas Utilities Code, Title 3): 

Within 30 days: §121.155  

 

ADMISSIBLE EVIDENCE Limited to material before the regulator when 
the decision was made 

 FERC (under the Federal Code: Title 15, 
Chapter 15B):  

Only evidence put before FERC, unless the court 
is satisfied that there were reasonable grounds 
for failure to the evidence before FERC in 
previous proceedings: §717r(b)  
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RRC (under Texas Utilities Code, Title 3):  

Any person who was a party to the proceedings 
before the RRC: §105.001. 

STAY OF REGULATOR’S 
DECISION, PENDING THE 
OUTCOME OF THE 
APPLICATION FOR 
REVIEW 

An application for review of a decision to 
approve the regulator’s own Access 
Arrangement, or the regulator’s own revisions 
to an Access Arrangement, does not operate 
as a stay on the regulator’s decision:  s38(6) 
Gas Pipelines Access Law 

  

TIME FOR DECISION The Australian Competition Tribunal and the 
Western Australian Gas Review Board, as the 
case may be, must make its decision within 90 
days of receiving the application for review: 
s38(3) Gas Pipelines Access Law.  However, 
the 90 day period may be extend by further 
periods of 30 days: s38(4) Gas Pipelines 
Access Law 

 No time limitations specified. 

REMEDIES The Australian Competition Tribunal and the 
Western Australian Gas Review Board, as the 
case may be, may make an order setting aside 
or varying immediately or as from a specified 
future date, the regulator’s decision, and may 
exercise the same powers as the regulator: 
s38(9) Gas Pipelines Access Law 

 FERC (under the Federal Code: Title 15, 
Chapter 15B):  

FERC is able to modify its findings of fact (to 
take into account new evidence).  Otherwise the 
court is able to affirm, modify, or set aside (in 
whole or part) any such order of FERC: §717r(b)  

RRC: as review is de novo, the RRC is able to 
determine the matter and substitute its own 
decision. 

POWER TO ORDER COSTS The Australian Competition Tribunal and the 
Western Australian Gas Review Board, as the 
case may be, may make such orders as to 
costs in respect of the proceedings as it thinks 
fit: s38(10) Gas Pipelines Access Law  

 RRC under (under Texas Utilities Code, Title 
3): 

Some powers to award costs under §15.003 of 
the TUC.   

RIGHTS OF APPEAL Available for error of law only.  In the case of 
decisions of the Australian Competition 
Tribunal, the appeal body is the Federal Court 

 FERC:  

To the US Supreme Court, upon certiorari or 
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of Australia and from there, with leave, the 
High Court of Australia.   

certification: §717(r). 

RRC:  

Can appeal through the Texas court system: 
firstly to District court of Travis County; then 
Third Court of Appeals, Austin, Texas; then 
Supreme Court of Texas, Austin, Texas (Note 
appeal is restricted to ‘substantial evidence rule). 
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