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Level 27, 135 King Street,

Sydney, NSW 2000

ATTIA Response to ACCC’s Consultation on General Search Services

Dear Ms. Reader,

| hope this letter finds you well. | am Chris Kerin, the Managing Director of the Asia Travel
Technology Industry Association (ATTIA). ATTIA represents companies operating in the travel
and tourism sector in the Asia-Pacific region. Our Members include Agoda, Airbnb, Booking.com,
Expedia Group, Amadeus, Travelport and Skyscanner.

On behalf of our Members, | would like to express our appreciation for the opportunity to
provide input for the ACCC’s ongoing consultation on general search services. We recognize
the importance of this inquiry in fostering fair competition and innovation in the digital ecosystem,
including within the travel and tourism sector. General search services are an important gateway
for our Members to reach consumers in Australia, and so they have a keen interest in ensuring
that internet search services operate in a manner that promotes transparency, consumer choice,
and fair competition.

Our Members provide travel intermediation services between travel service providers (e.g.,
accommodation, airlines) and consumers. Depending on their business model, they provide
consumers with a variety of services to simplify travel, including search and price comparison
tools, booking tools, and informative content on destinations.

We provide our detailed comments and recommendations in the attached document for your
consideration. We raise three primary points:

e ATTIA’s observations on anti-competitive and self-preferencing behaviour by
internet search services: As has been highlighted in the ACCC’s discussion paper,
Google remains the dominant general search service provider in Australia. Google has
leveraged its overwhelming dominance in general search to move into vertical search,
launching separate products such as Google Flights and Google Hotels. It then uses its
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control of the Search Engine Results Page (SERP) to give more prominence to its own
travel search services in results, to the detriment of competing businesses and
consumers. Additionally, Google's use of data from competing travel intermediation
services to enhance its own services undermines fair competition and transparency,
requiring regulatory oversight to prevent such practices.

e Assessment of Google’s compliance solutions for the Digital Markets Act (DMA):
Following discussions with the European Commission (EC) and travel technology industry
representatives throughout 2023 and in early 2024, Google proposed a number of
compliance solutions to the EC in relation to Article 6(5) of the DMA, and also made
several changes to its search interface for consumers in the European Economic Area
(EEA). We nonetheless highlight how the compliance solutions still fall short of the ban on
self-preferencing in Article 6(5), and how similar proposals would likewise be insufficient
in creating a more competitive search environment in Australia.

e Support for a code for dominant internet search services: ATTIA is encouraged that
the ACCC is considering the development of a service-specific code for search services.
A dedicated code could be more effective at addressing the specific harms caused by
dominant general search services and, provided the ACCC is empowered to keep the
codes up to date, it could also be easier to respond to evolving dynamics in the search
ecosystem, and thereby safeguard competition and consumer welfare. Iterative
improvements to the code could also be formulated in collaboration with industry
stakeholders for effective compliance solutions. We refer to several initiatives which the
ACCC could consider in formulating plans for a general search services code.

We look forward to the opportunity to discuss these recommendations further. If you have any
guestions or need clarification on our points, please do not hesitate to contact me at

secretariat@asiatraveltech.org or |l - 7Thank you for your time and consideration.

Yours sincerely,

Chris Kerin
Managing Director
Asia Travel Technology Industry Association (ATTIA)
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ATTIA’s Comments and Recommendations

ATTIA acknowledges the findings of previous interim reports in 2019 and 2021 which underscored
Google Search's dominant position in Australia, which was largely attributed to pre-installation
and default arrangements. These reports recommended the introduction of a code for search
services to mitigate the preferential treatment of digital platforms' own products and services in
search rankings.

Regarding Google's recent efforts to comply with the EU Digital Markets Act (DMA), adjustments
to the platform’s SERP within the European Economic Area (EEA) have been announced. These
involve the removal of the Google Flights and Google Hotels boxes, and the introduction of a
range of new features including new units for direct suppliers (such as an “Airline options” unit for
flight queries) and “refinement chips” that allow users to filter the entire SERP based on criteria
such as travel dates or ratings (for hotels). Nonetheless, these measures remain insufficient to
mitigate Google's self-preferencing, as highlighted in concerns voiced by ATTIA’s peers at EU
Travel Tech.

Below, we will firstly examine our observations on anti-competitive and self-preferencing
behaviour in internet search services, echoing concerns outlined in the ACCC's discussion
paper. Secondly, we will assess Google’s compliance solutions for the EU DMA, shedding light
on their shortcomings and implications for fostering a competitive search environment. Lastly, we
discuss our support for the development of a sector-specific code for search services,
emphasising its potential to empower the ACCC in addressing evolving dynamics and ensuring
fair competition and consumer welfare.

1. ATTIA’s Concerns with Anti-Competitive and Self-Preferencing Conduct

ATTIA is deeply concerned about the anti-competitive self-preferencing conduct prevalent in
the general search services sector, particularly by dominant players such as Google. These
involve favourable treatment in both the ranking and display of search results, and applying
discriminatory practices to both paid and unpaid results. Our analysis reveals several problematic
practices, including:

(@) Google Travel SERP Box
The Google Flights and Google Hotels boxes on the SERP raise significant competition concerns.

These boxes (see Figure 1 below) are effectively enhanced links to Google’s own separate
vertical search services (VSS), as clicking on any of the results in the box takes users through to
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Google Flights or Google Hotels, in the same way that a user is taken through to the Expedia or
Skyscanner website if they click on the much more basic blue links available to competitors.
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Figure 1: Google Flights box as presented to Australian consumers, with rich
visual features such as input boxes for travel dates

Google currently self-preferences its own separate VSS both in terms of ranking and display.
When it comes to ranking, Google places the Google travel boxes above organic results. The
amount of traffic received by websites decreases the further down the SERP they are and so, by
placing its own products so close to the top of the SERP (and, for queries with no paid results,
the Google boxes come first), Google in effect diverts traffic from organic results to its own VSS.

Google also makes the link for its own VSS much more visually appealing and useful to users of
Google Search when compared to organic and paid results. At the most basic level, much more

40f15



. ’;2////3'4' 2

attia~

ASIA TRAVEL
TECHNOLOGY INDUSTRY

ASSOCIATION

screen space is given to the Google travel box compared to organic results. This amplifies the
effect of Google’s self-preferencing in ranking by pushing organic results even further down the
page. Meanwhile, the inclusion of richer features, such as date boxes and the ability to view
the airlines flying a particular route and an indicative price, makes the Google travel boxes
much more useful and appealing to consumers compared to the more basic blue links offered to
all other services.

By placing its own VSS at the top of the SERP, and allowing users to carry out the first stage of
their travel search directly on the SERP, Google makes it less likely that consumers will scroll
down to the organic results and so unfairly diverts user traffic away from other VSS.

Self-preferencing in both ranking and display is harming consumers by making it harder for them
to find the most suitable results for their query (i.e., by pushing organic results further down
the SERP). The harm is particularly acute on mobile devices, where the screens are much smaller
and consumers have to scroll more to find organic results. Rather than seeing an unbiased
overview of the most relevant responses to their query, consumers are unknowingly being
presented with a curated overview of Google’s paid and owned content. This means that
consumers may be missing out on better products and services, and cheaper prices.

Google’s self-preferencing of its own VSS also raises the barriers to entry for new services, and
makes it harder for existing services to compete. This means that, over the longer term,
consumers will have less choice, with prices being higher than they otherwise would be and
innovation in the sector being lower.

Google has recently introduced a different SERP layout for more general queries such as “flights”.
We assume that this is an attempt to address the concerns around their self-preferencing
appearing in ever more jurisdictions. As you can see in Figure 2 (below), however, Google
continues to self-preference its own VSS by placing a (more limited) Google travel box at the top
of the SERP, above the organic results. By interacting with the origin and destination boxes,
and/or clicking on “Show flights”, users are taken through to Google Flights. Google therefore, in
effect, gives its own VSS two prominent positions on the SERP, compared to just one for all other
similar services.

They have also introduced a series of ‘refinement chips’ under the search bar, in a similar
approach to their proposed compliance solutions under the EU’s DMA, some of which are the
same filters that a user would find on a travel VSS (such as “Cheapest”). This attempt to keep
users in Google’s own ecosystem for longer should also be considered self-preferencing, as it is
an attempt by Google to integrate aspects of its own VSS (or Online Intermediation Service)
directly into the SERP for its general search service.
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Figure 2: Alternative SERP for more generic query “flights”
(b) Data Usage

Google's reliance on data provided by competing travel intermediation service providers to
populate its own travel intermediation services raises serious concerns. Google currently uses
data provided by competing travel intermediation service providers to populate its own travel
intermediation services, thereby artificially improving the ranking of its own services -
contravening principles of fair competition and transparency.

In the EU, this would contravene Article 6(2) of the DMA, which requires that proper safeguards
will have to be put in place to ensure that Google does not use data that is not publicly available
that is generated or provided by competing providers to feed Google’s intermediation services, or
ads other than the ad auctions for which the data is provided. Likewise, we suggest that such
behaviour be prohibited in Australia, so that Google does not use data provided or generated
by competitors, whether to improve the ranking of its own services or to populate those services.
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To this end, the ACCC could be empowered to closely monitor the data that is fed to
Google’s intermediation services, to ensure that Google does not use data provided or
generated by competitors, whether to improve the ranking of its own services or to populate those
services.

(c) Ad Boxes and Third-Party Providers

Even if ATTIA Member companies appear in text ads or special boxes with rich search results,
this does not change the reality that Google's own services are given preferential treatment
at the top of the search results. This can lead to a situation where Google's services receive
disproportionate visibility (especially on a small smartphone screen), regardless of their quality or
relevance.

When Google's services are prominently featured at the expense of competitors in the organic
search results, it ultimately limits users' exposure to alternative travel options, potentially
reducing the diversity of choices available to consumers and reducing competition in the online
travel industry.

From the perspective of industry, it is unclear what safeguards against self-preferencing
Google has put in place to ensure that it competes on a level playing field with third parties
in any bid auctions for ads. ldeally, Google should address the issue of ad auctions, to explain
how it will ensure that paid units are populated in a manner which is not self-preferencing, and
that Google is not able to exploit the fact that it could effectively pay itself to outbid its competitors.

2. Shortcomings of Google’s Compliance Plan for the Digital Markets Act

In the EU, Alphabet has been designated as a gatekeeper, while Google Search has been
designated as a Core Platform Service by the EC in September 2023. Google must therefore
comply with the obligations set out in the DMA, including the ban on self-preferencing set out in
Article 6(5). Nonetheless, the EC’s decision to launch DMA non-compliance investigations against
Google in March 2024 strongly indicates that the Commission remains unconvinced that Google’s
search adjustments are a sulfficient fix.

In this section, we share our views regarding Google's proposed solutions for complying with
Article 6(5) of the DMA, and why they still fall short. As a first step, we welcome the decision by
Google to remove all extra link offs to its own VSS on the SERP. In the EEA, the Google Flights
and Google Hotels boxes have been removed, and links to these separate services appear in the
same number and style as those for competing VSS. Overall, however, Google’s current
proposals would inevitably still keep users within Google’s ecosystem in order to strengthen
Google’s position as a gateway for travel. It therefore goes against the rationale of Article 6(5),
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which aims to restore contestability between the gatekeeper and the business users that provide
similar services.

Google’s SERP Still Performs the Function of an OIS

The new richer features embedded in Google search results, which we will discuss below,
essentially mimic the functions of third-party travel vertical and metasearch engines.
Consequently, Google’s proposed compliance with the DMA’s ban on self-preferencing
represents continued self-preferencing of its own services at the expense of competitors.

The EU Platform-to-Business Regulation 2019/1150 (P2B) distinguishes between online search
engines from online intermediation services (OIS) on the basis of one central difference. Article
2(5), of the P2B Regulation defines online search engines as:

"A digital service that allows users to input queries in order to perform searches of,
in principle, all websites, or all websites in a particular language, on the basis of a query
on any subject in the form of a keyword, voice request, phrase or other input, and returns
results in any format in which information related to the requested content can be found”

Meanwhile, Article 2(2) of the P2B regulation defines OIS as services which meet the following
requirements:

"(a) They constitute information society services within the meaning of point (b) of Article
1(2) of Directive (EU) 2015/1535 of the European Parliament and of the Council (12);

(b) they allow business users to offer goods or services to consumers, with a view to
facilitating the initiating of direct transactions between those business users and
consumers, irrespective of where those transactions are ultimately concluded;

(c) they are provided to business users on the basis of contractual relationships between
the provider of those services and business users which offer goods or services to
consumers”

As such, it can be considered that while online search engines enable end users to navigate the
web, independent of a contract between the online search engine and the indexed websites, OISs
enable businesses, based on a contractual relationship, to present commercial offers and aims
to initiate direct transactions. Hence, as soon as an online search engine starts to facilitate a
direct transaction between a consumer and a business user, it goes beyond its function of an
online search engine and starts acting as an OIS.
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Moreover, a service is not an online search service if it only provides results on one subject
(e.g., travel services). Recitals 51 and 52 of the DMA elaborate on this further, characterising
online search engines as “indexing and crawling” to derive their results. Online intermediation
services (including travel intermediation services) do not merely index and crawl websites.

Indeed, the role of a general search engine like Google Search is to show consumers the
websites most suited to answering their travel-related query, including vertical search
services (VSS) while the role of a VSS is to display specific, relevant products and provide
specific offers for purchase by helping the customer refine their decision-making. Whenever
Google displays a list or grouping of specific products or creates features designed to elicit specific
offers, they become a VSS.

Consequently, a search engine designated as a CPS cannot integrate core features of a VSS
with a prominent position and richer features on the SERP without breaching Article 6(5) DMA. In
this regard, any feature that seeks to refine or configure the user query from unspecific intent
towards a particular offering has the functions of a VSS. For travel verticals, this includes:

Date boxes;
For hotels and vacation rentals, accommodation listings including relevant information
such as star ratings, user reviews, etc.;

e For flights, itinerary information (e.g., routes, schedule times, airport information, direct
versus indirect connections etc.);
Direct payment/checkout links;
Live and bookable prices, and
Any other advanced search capabilities or displaying of results allowing for a comparison
between offers from different providers

€) Features Relevant to Google Hotels

The new Google Hotel Module (see Figure 3 below), which presents typical characteristics of an
OIS, will remain present on the SERP, with a prominent position and richer features than any
other organic result. Therefore, it will benefit from a preferential treatment by Google, compared
to other results, including from similar OIS services. In all instances, the Module looks and
operates like a price comparison tool, typical to all OISs/VSSs in the travel space and beyond.

The Hotel Module is populated with what Google calls "real world places", which are
accommodation providers in Google’s system. Google receives information directly from these
establishments and has systems to verify the addresses provided. Google Reviews are featured
here, which do not belong to any separate service. A price is also shown for each hotel, which
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will be the lowest price based on data coming from different sources, including the hotels

themselves but also OTAs and metasearch sites.

As an OIS, the Hotel Module obviously benefits from a more favourable positioning than all
other similar VSSs in general search, such as those displayed in the new VSS carousel. This
does not meet the equal treatment obligation foreseen under Article 6(5) of the DMA.

Google Hotel Box
(pre-DMA
implementation)

The Box appears directly
and prominently on the
SERP.
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Figure 3: Interface of Google Hotel box before and after the

changes made for DMA compliance
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Figure 4: Interface of SERP Preview revealed upon clicking on a hotel listing

Moreover, when a user clicks on a hotel in the new Hotel Module, they will not be redirected to
the hotel’'s website, but will instead be presented with the SERP Preview (illustrated above in
Figure 4). The Preview includes a small map next to the address, which redirects to Google Maps
upon being clicked. This SERP Preview feature is again similar to an OIS, where Google
reintroduces offers for the chosen product or service from different providers including other
OTAs. In this regard, the SERP Preview is problematic because:

e The SERP Preview aims to keep the customer in Google’s own ecosystem. After
searching for a specific query and clicking on a hotel, Google presents an additional
interstitial step. The customer is not directly sent to the selected hotel but is presented
with more information provided by Google. This keeps the customer as long as possible
in the Google ecosystem and is not exposed to content from other third parties.

e |t works like a metasearch engine. A metasearch engine aggregates results based on
information from multiple companies. Just like metasearch engines that operate in the
travel industry, Google’s Preview focuses on one specific type of content: travel.
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e The date chip, when activated, results in the popping up of a calendar which enables users
to insert their check in/departure dates adjusting results accordingly and tailoring them to
these travel dates. In response to this new query, users can get an overview of the offers
from different VSSs for a specific hotel, making the Google SERP a separate OIS that is
different from general search. These functions are very similar to those of a metasearch
website for hotels.

e Moreover, Google will feed the Hotel Module with data, both directly from hotels and via
APIs or other databases. The fact that Google is doing this means that it has gone beyond
its main service, i.e. a search engine crawling the Internet, and is performing the same
function as a meta.

e The SERP Preview receives preferential treatment. Multiple prominent links/elements on
the SERP link to the SERP Preview (pins on the map and supplier listings in the Module)
while users can access other VSSs’ websites only by clicking on the relevant links in the
search results.

Therefore, Google is performing the function of an OIS directly on the SERP. Showing live
and bookable prices is a clear first move to initiating and facilitating a transaction (as per
the OIS definition in the P2B Regulation mentioned above) and aggregating prices from
different sources is a key functionality of OISs/VSSs.

Other components on Google’s updated SERP page include the refinement chips which appear

directly below the search bar and enable users of its search engine to dynamically narrow their
search without leaving Google’s homepage.

(b) Features Relevant to Google Flights

Previously, users in the EEA were presented with a prominent Google Flights box on the SERP.
A click anywhere on the Google Flights box would redirect a user to Google Flights, which is a
separate service from Google Search.
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Figure 5: Interface of Google Flights box before DMA compliance and
the new ‘Airline options’ unit post-compliance

As part of these DMA-related changes, Google has replaced the box with a simplified flight
metasearch unit. When a user searches for “flights to [destination], Google now presents the
‘Airline options’ unit in a prominent position, which includes a list of the airlines flying a certain
route, indicative prices for each as well as well as details on whether it is a direct flight or
connecting, pulling prices directly from the airlines with a suggested flight date. A click on any
airline option will lead the user directly to the airline website.

When combined with the new ‘refinement chips’, which update the ‘Airlines options’ unit, users
are able to complete the first step of the services provided by competing VSS directly on the
SERP (an overview of the airlines flying the route, and an idea of the price based on their chosen
dates). Even if the new Airlines Options unit does not link off to Google Flights, it still means that
the SERP is acting like an OIS, reducing the need for consumers to visit other VSS and increasing
the importance of Google Search to both consumers and airlines as a gateway for flight bookings.

Google has confirmed that the data populating the Airline options unit on the SERP can be
identical to the data utilised by Google Flights. Article 6(2) of the Digital Markets Act (DMA)
prohibits gatekeepers from using non-public data generated by business users in competition with
those users. According to this regulation, Google is obligated to demonstrate to the Commission
how it segregates the data feeds for its Core Platform Services (CPS) from those of its VSSs.
However, current developments suggest that such separation is not evident.

Ultimately, by presenting the new Travel Modules in a way that is both very prominent and
attractive, Google nudges the user towards making their travel choices on the SERP. Suppliers
(hotels, attraction sites, short-term rental owners, airlines, etc.) will be increasingly incentivised to
provide Google with data (as well as their best prices) in order to appear in the Modules. As the
Modules are populated with more and more data, they will become increasingly attractive for the
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user, which will be able to perform searches that would normally be performed on a VSS directly
on the SERP.

This dynamic will also give Google’s VSS an unfair competitive advantage. In the flights vertical,
for example, airlines will likely provide Google with their best prices, given the prominence of the
‘Airlines options’ unit on the new SERP. Airlines will also be able to provide that same pricing data
to Google Flights, and for efficiency reasons they are likely to do so. This would mean, however,
that Google’s VSS will become more competitive vis-a-vis competing VSS, allowing its organic
rankings to improve. As these dynamics continue, competing VSSs will start struggling to attract
users and suppliers, which will lead to Google strengthening its position in travel vertical search
by leveraging its gatekeeper position in Search.

In consideration of the various elements on the Google SERP which likely still fall short of the
Article 6(5) obligations, it is unsurprising the EC launched non-compliance proceedings against
Alphabet on 25th March, 2024. It is plausible to anticipate that Google may adopt similar
measures to comply with future anti-self-preferencing obligations and investigations overseen by
the ACCC in Australia.

As the ACCC is currently considering the formulation of a service-specific code for general search,
a dedicated code could flesh out guidance and principles which ensure that gatekeepers, such
as Google, treat their own products and services fairly and transparently, without unduly
promoting them over those of competitors. Any ban on self-preferencing must make apply to
ranking and display, with separate rules around the use of data. We expect that the ongoing
investigations conducted by the EC will articulate further discussions, which the ACCC could
consider in the formulation of its own code. We discuss this further in the next section.

3. Support for a Dedicated Code for General Search Services

In addition to ongoing discussions on the EU DMA and the valuable framework it provides for
addressing anti-competitive practices in the digital economy, we believe that a distinct Australian
regulatory approach can be tailored to the specific dynamics of the local market.

To this end, we would support the formulation of adedicated code for search services. Unlike
rigid, rules-based frameworks, a code founded on principles offers the agility necessary to keep
pace with the dynamic nature of digital ecosystems. This approach ensures that regulatory
measures remain effective and pertinent amidst rapid technological advancements and shifting
market dynamics.

Part-and-parcel of this dynamic approach would be the empowerment of the ACCC to adapt
code principles and obligations to new challenges faced by digital platform categories (e.g.,
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search engines, OIS), thereby avoiding the pitfalls of a static regulatory framework. Rather than
relying on a predetermined list of obligations, the ACCC could have the discretion to adapt
interventions in response to evolving market dynamics. This approach not only enhances
regulatory efficacy but also future-proofs the regulatory regime, ensuring its relevance in the face
of technological advancements and market shifts.

In turn, the ACC would be able to effectively target issues such as self-preferencing and unfair
data practices in areas like online search, app stores, and other relevant domains. This granularity
in regulation enables a more nuanced response to emerging challenges, safeguarding
competition and consumer welfare.

The Initiative for Neutral Search (INS), an Europe-based industry coalition of digital companies,
has put forth 10 Principles that offer a detailed and robust framework for promoting neutrality
and competition within the online search ecosystem. These principles cover three main areas:
identifying distinct first-party services, ensuring equal treatment for third-party services, and
excluding favourable treatment of first-party services over third-party alternatives.

e (a) Identifying Distinct First-Party Services: The principles provide clear guidelines for
determining when a gatekeeper's service extends beyond the scope of an online search
engine (OSE) and into the realm of a distinct service. These include considerations such
as the presentation of aggregated information and the provision of online intermediation
services.

e (b) Identifying Similar Third-Party Services: The principles emphasise the importance
of treating providers of similar services no less favourably than the gatekeeper's own
offerings. This ensures a level playing field for all participants in the online search market,
regardless of their size or market position.

e (c) Excluding Favourable Treatment of First-Party Services: The principles establish
criteria for ensuring that first-party services are not given preferential treatment over third-
party alternatives. This includes requirements for transparency in ranking processes and
equal opportunities for third-party providers to present their services.

More generally, we invite the ACCC to work closely with industry stakeholders such as ATTIA
and its Members to develop targeted measures and compliance solutions (e.g., via
workshops) that effectively address competition and consumer issues in the context of general
and specialised search services. This approach has been practised by the EC in collaboration
with travel technology platforms and industry associations such as EU Travel Tech, allowing
Google to iteratively generate compliance solutions for review, and thereby empowering the EC
to launch swift investigations into Google’s proposed solutions.
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