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1 Introduction

On 4 September 2012 the Australian Rail Track Cafan Limited ARTC)
submitted its proposed Indicative Access ChargéhierSouthern Sydney Freight
Line (SSFL) to the Australian Competition and Consumer Comsiais ACCC) as
envisaged under clause 2.4(b) of the InterstateNRework Access Undertaking
accepted by the ACCC on 30 July 20€&(Interstate Access Undertakin.
ARTC has also proposed a number of drafting amenthrie the Interstate Access
Undertaking.

Subsection 44ZZA(7) of theompetition and Consumer Act 201Tth) the Act)
allows an access provider to vary an access urkilegtavith the consent of the
ACCC. Including an Indicative Access Charge inltiterstate Access Undertaking
will have the effect of varying the access undengkProposed Variation).

Details of the Proposed Variation are discussesgation 2 of this consultation paper.

The ACCC is consulting with interested parties a pf its assessment of the
Proposed Variation, and seeks submissions by 160@cf012.

1.1 Proposed effect of the application
If the ACCC accepts ARTC's Proposed Variation:

= the scope of the Interstate Access Undertakingexind to include coverage of
the SSFL — that is the Network as defined in ScleeHwvill include the SSFL

= the terms and conditions contained in the Intezshatcess Undertaking will apply
to those access seekers negotiating access t&#leVdEth ARTC

= the Indicative Access Charge will apply to the SSird

=  ARTC will be able to annually vary the Indicative@ess Charge in accordance
with clause 4.6(d) in its Interstate Access Undeniz

Access charges for non-indicative services aresuabject to formal ACCC approval
as part of the Proposed Variation. Access chammeasdn-indicative services would

be determined with reference to (i) the Indicathozess Charge if it is endorsed by
the ACCC and (ii) the Pricing Principles in thedrgtate Access Undertaking.
Although non-indicative access charges are negatiaetween ARTC and the access
seeker, access seekers are protected by the disgotation provisions in the
Interstate Access Undertaking if a dispute arises.

1 See the ACCC website faitp://www.accc.gov.au/content/index.phtml?item|88738for further

information.
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1.2 Background

1.2.1 Industry context

ARTC is a Commonwealth Government owned corporagstablished in 1998 for
the purpose of managing and providing access tdl#tienal Interstate Rail
Network. ARTC is vertically separated, providinglow-rail’ track access services
and not ‘above-rail’ services such as haulage.

The interstate network covers the mainline standaraye track linking Kalgoorlie in
Western Australia; Adelaide, Wolseley and Crystaddk in South Australia;
Melbourne and Wodonga in Victoria; Cootamundra,ulyh Macarthur, Moss Vale,
Unanderra, Newcastle (to the Queensland borderParkes in New South Wales.
The Access Undertaking does not cover access taihgetwork in the Hunter
Valley, which is covered by the Hunter Valley Aceééndertaking accepted by the
ACCC on 29 June 2011.

The interstate network is used by both generajifteservices (such as manufactured
goods) and bulk freight services (such as minirdyagricultural products), as well as
long distance and regional passenger services.

1.2.2 ARTC'’s Interstate Access Undertaking

The ACCC accepted ARTC's Interstate Access Undertalnder Part IlIA of the
thenTrade Practices Act 197¢how known as th€ompetition and Consumer Act
2010(Cth)) on 30 July 2008. The Interstate Access Uiaiterg came into operation
on 20 August 2008.

During the assessment of the Interstate Accessrtakieg, the ACCC considered
that including provisiorfsfor the future coverage of the SSFL in the IntrsAccess
Undertaking was ‘reasonable as they provided cuytéor access seekers about the
process for covering the line, and do not proteet3SFL against declaration unless
the ACCC is satisfied that the charges proposethftine are appropriaté’.

The ACCC also considered that the inclusion ofSB&L in the scope of the
Interstate Access Undertaking was appropriate fgibat the SSFL was already
under construction at the time the Undertaking swdsnitted and that ARTC will
own and control the SSFL upon its completidn.’

1.2.3 The Southern Sydney Freight Line

The SSFL will be a bi-directional, non-electrifietbdicated freight line for a distance
of 35 kilometres between Sefton and Macarthur irtlsern Sydney.The SSFL will

The relevant provisions in the Undertaking agises 2.1(c) and 2.4(b), outlined at section 1.2.4
below.

ACCC,Final Decision — Australian Rail Track Corporatigxccess Undertaking — Interstate Rail
Network July 2008, p. 22.

ACCC,Final Decision — Australian Rail Track Corporatigxccess Undertaking — Interstate Rail
Network July 2008, pp. 22-23.

In a Community liaison background paper ARTCestahat the SSFL extends from south of
Macarthur through to Ingleburn Railway Station whirconnects into an existing six kilometre
freight passing loop and continues north to GlédfiRailway Station. The new track starts again
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be adjacent to the current Main South Line and igeoa third track in the rail
corridor specifically for freight services.

The SSFL will connect with the Sydney Metropolifereight NetworR at Sefton and
provide direct freight only access to intermodaht@als along the line (including the
proposed Moorebank terminal) and to and from PotaBy.

The SSFL is being constructed by ARTC to allevihgemajor bottleneck in the rail
freight network in Sydney. The bottleneck is causgdreight trains currently sharing
the existing rail lines with the Sydney metropalifgassenger services operated by
RailCorp. The Main South Line curfews do not perratght trains to run during
morning and afternoon peak periods due to passemgeity which restrict the
efficiency and cost-effectiveness of freight seegitn and out of Sydney.

The ACCC understands that potential users of tHeL$&lude those that service the
intermodal terminals in Greater Sydney, such as:

= QUBE logistics
= Pacific National
" Freightliner Australid.

ARTC is currently forecasting the final cost of tR8FL project to be around
$1.04 billion® ARTC has informed the ACCC that it is anticipatihgt the SSFL will
be completed and commissioned for rail operatioasrad the end of February 2013.

1.2.4 Variation of ARTC's Interstate Access Undertaking

Clause 2.1(c) of the Interstate Access Undertakiates:
the Undertaking will extend to include the South8gminey Freight Line when (i) the line is

completed and commissioned for rail operations(@hthe applicable Indicative Access Charge
has been accepted by the ACCC in accordance veitisel2.4(b).

Clause 2.4(b) of the Interstate Access Undertakiates:

north of Glenfield Railway Station. The SSFL witbss from the western to the eastern side of the
corridor on an overpass (or flyover) just norttRailCorp’s Glenfield junction where the East

Hills line joins the Main South Line. The SSFL comies on the eastern side of the rail corridor
through Cabramatta and then on the southern sidagh to Sefton Park Junction. At the Sefton
Park Junction the SSFL crosses in an underpaskeépr cutting) to enable connection with the
existing Metropolitan Freight Network. For furthaformation see:
http://www.ssfl.artc.com.au/_docs/cc/general/Soutte?0Sydney%20Freight%20Line%20Backg
round%20Doc.pdf

The lease for the Sydney Metropolitan Freightiek was transferred to ARTC management and
operation from RailCorp on 5 August 2012. ARTC hequired the lease until 2064. For further
information seehttp://www.artc.com.au/Article/Detail.aspx?p=6&id5-B
http://www.sydneyports.com.au/port_development/tael improvement/rail_reforms

ARTC, Supporting Submission, Variation to incorporate 8mithern Sydney Freight Line and
applicable Indicative Access Charg@upporting Submissior), p. 9.
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at least six (6) months prior to commissioningdperations of the Southern Sydney Freight
Line, ARTC intends to develop and submit to the Atie Indicative Access Charge that will
apply to the Southern Sydney Freight Line.

In line with clause 2.4(b), ARTC lodged an applicatto vary the Interstate Access
Undertaking to include an Indicative Access Chdogehe SSFL on 4 September
2012. The Proposed Variation also includes a nuroberafting amendments.

1.3 ACCC assessment

The test the ACCC applies in deciding whether taseant to a variation of an
accepted access undertaking is set out in subssct®ZZA(7) and 44ZZA(3) of the
Act. Essentially, the ACCC may accept the Propdgaahtion if it thinks it
appropriate to do so, having regard to variousemaget out in the Act, such as:

= the legitimate business interests of the providen® service

= the public interest, including the public intergshaving competition in markets,
and

= the interest of persons who might want to accesséhvice.
The full test is set out in section 3 of this doeurn

The ACCC is calling for submissions by interestadips and has not yet formed a
view on the appropriateness of ARTC’s Proposedatianm.

1.4 Indicative timeline for assessment

Under subsection 44ZZBC(1) of the Act, the ACCC trimake a decision in relation
to an access undertaking application within théogeof 180 days starting at the start
of the day the application was received (refercedst ‘the expected period).

ARTC formally lodged the Proposed Variation witle thCCC on 4 September 2012.
The Act provides for ‘clock-stoppers’, meaning teame days will not count towards

the 180 days of the expected period in certairuoiistances. In particular, the clock is
stopped where:

= the ACCC publishes a notice inviting public subnass in relation to an
undertaking application (subsection 44ZZBD(1));

= the ACCC gives a notice requesting informationelation to an application
(subsection 44ZZBCA(1)); or

Under subsection 44ZZA(7) of the Act, a requeatiento the ACCC for a variation of an access
undertaking is an access undertaking application.
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= the ACCC and the access provider agree in writiag) tertain days are to be
disregarded for the purposes of calculating theeetgul period (subsection
4477BC(4))*°

The ACCC is requesting submissions on the Propdsedtion by16 October 2012.
Under subsection 44ZZBD(1), this has the effeadénding the timeframe by which
the ACCC is required to make a decision on the &seg Variation.

In the absence of the need for further ‘clock-sepj the ACCC will be required to
make a decision on the Proposed Variatio®@bywarch 2013 However, ARTC
expects the SSFL to be completed by the end ofuaep2013. In light of this, the
ACCC will endeavour to make its decision priorhéstdate to enable the Indicative
Access Charge, if approved, to apply from 1 Mar@éh3

1.5 Consultation

The ACCC published the Proposed Variation on itbsite for stakeholder
consideration on 6 September 2012.

Section 2 of the Consultation Paper highlightsrttaen aspects of the Proposed
Variation.

The ACCC requests that any submissions addresxthgat to which the proposed
Indicative Access Charge conforms with the Priddnopciples in section 44ZZCA of
the Act and Part 4 of the Interstate Access Un#erga The ACCC also encourages
interested parties to consider and address themditited in subsection 44ZZA(3) of
the Act. Submissions may also address any othdereatlevant to the Proposed
Variation.

1.6 Making a submission

Submissions on ARTC’s Proposed Variation shoulddidressed to:
Matthew Schroder
General Manager

Fuel, Transport & Prices Oversight Branch
Australian Competition and Consumer Commission

GPO Box 520
Melbourne Vic 3001

Email: transport@accc.gov.au

1.6.1 Due date for submissions

Submissiongnust be received b6 October 20121t is in your interest that the
submission be lodged by this date, as section 44¥@Rhe Act allows the ACCC to
disregard any submission made after this date.

10 see section 3 of this Consultation Paper fohfrinformation on these provisions of the Act.
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1.6.2 Confidentiality

The ACCC strongly encourages public submissionged$na submission, or part of a
submission, is marked confidential, it will be pshed on the ACCC’s website and
may be made available to any person or organisapon request.

Sections of submissions that are claimed to beidential should be clearly
identified. The ACCC will consider each claim oindidentiality on a case by case
basis. If the ACCC refuses a request for confiddityi the submitting party will be
given the opportunity to withdraw the submissionvimole or in part.

For further information about the collection, usel @isclosure of information
provided to the ACCC, please refer to the ACCC jralibn“Australian Competition
and Consumer Commission / Australian Energy Regulatormation Policy — the
collection, use and disclosure of informatioavailable on the ACCC website.

1.7 Further Information

The Proposed Variation and other relevant matenelyding supporting submissions
from ARTC and the currently accepted Interstatee&sdJndertaking, are available
on the ACCC'’s website at the following link:

http://www.accc.gov.au/content/index.phtml?item|8%71623

Alternatively, go to the ACCC’s homepagenat/w.accc.gov.aand follow the links
to ‘For regulated industries’ and ‘Rail’ and ‘ARTIGterstate Rail Access
Undertaking 2008.’

Public submissions made during the current proagkalso be posted at this
location.

If you have any queries about any matters raisebisndocument, please contact:

Dijana Cremona

Assistant Director

Fuel, Transport & Prices Oversight Branch
Phone: +61 3 9290 1805

Email: dijana.cremona@accc.gov.au

Fax: +61 3 9663 3699




2 The Proposed Variation

The Proposed Variation sets out the proposed ItidecAccess Charge for the SSFL
as envisaged in clause 2.4(b) of the Interstategstindertaking.

2.1 The Indicative Access Charge

In the Proposed Variation, ARTC has proposed tatharges in the table below
will form the Indicative Access Charge for the SSFL

Table 1: Indicative Access Charge for SSFL

Variable Flagfall
$/kgtkm™ (exclusive of GST) $/km (exclusive of GST)
8.564 3.426

The Indicative Access Charge will be based on dleWing characteristics:
1. maximum axle load of 21 tonnes
2. maximum speed of 110 km/h and
3. length not exceeding 1800th.

Clause 4.5 of the Interstate Access Undertakingeatly requires that access charges
need to comprise a variable component (a functiahstance and gross mass), a
flagfall component ($/km) and an excess networlkupaacy component (a function

of time).

As shown in Table 1 above, ARTC has not includedxess network occupancy
component for the SSFL Indicative Access Charge. ARTC submits that it does
not propose to include such a component at thie betause an excess network
occupancy component already applies to the Mellurhlacarthur Segment. ARTC
submits that an inclusion of this component for8&FL is unlikely to result in any
significant intended incentives, and that therétie opportunity or reason for
spending excess time on this part of the netdrk.

ARTC has proposed for the Indicative Access Ch&rggpply from 1 March 2013.

1 kgtkm refers to ‘one thousand gross tonne kiloesat

12 ARTC Application by ARTC to vary the ARTC InterstategsscUndertaking to include the
Southern Sydney Freight Line (SSHgction 2.2.

13 ARTC, Application by ARTC to vary the ARTC Interstatedss Undertaking to include the
Southern Sydney Freight Line (SSHgction 2.3(a).
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The Indicative Access Charge will be able to besexy annually by ARTC in
accordance with clause 4.6(d) of the Interstatee8sdIndertaking’

2.1.1 Factors taken into account by ARTC

ARTC states that, in setting the Indicative Acdébarge, it has taken into account a
number of factors, such &3:

= the Pricing Principles set out at section 4 ofltiterstate Access Undertaking

= views expressed by the ACCC in its decision to pictiee Interstate Access
Undertaking

= the benefits accruing to users of the SSFL in teshsiproved competitive
position

=  existing Indicative Access Charges applicable t@ptelevant parts of the
Network; and

=  ARTC'’s understanding of applicable markets andrmtelal competition.

2.1.2 Regulatory revenue floor and ceiling limits

ARTC outlines the key aspects of its modelling &rdcasts in section 3.6 of its
Supporting Submission.

Modelling and forecasts are necessary to deterreigi@atory floor and ceiling limits
for revenue. Under the Pricing Principles in theetstate Access Undertaking, the
floor limit of the SSFL is provided by the incremaihoperating cost associated with
the SSFL. The ceiling limit provided by the ARTGts current best estimate of the
economic cost of the SSEE.

ARTC submits that the revenue generated by thedtide Access Charge applicable
to the SSFL will be significantly lower than thepdipable revenue ceiling established
by the Undertaking, but it is above the applicablenue floor limit.

Figure 1 below demonstrates the revenue expectee generated by ARTC through
its proposed Indicative Access Charge for the SSHih reference to the revenue
floor limit and revenue ceiling limit provided ihé¢ Undertaking.

14 Under clause 4.6(d) of the Undertaking, ARTC raagually vary the Indicative Access Charges

by an amount not exceeding the CPI.
> ARTC, Application by ARTC to vary the ARTC Interstatedss Undertaking to include the
Southern Sydney Freight Line (SSFgction 2.3.
ARTC is not currently seeking a prudency assessofehe cost of the SSFL, because the costs
associated with the project are not yet finalisesitbie project has not been completed): refer
ARTC, Supporting Submission, p. 18.

16
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Figure 1: Revenue ceiling and floor limits for SSFE’
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2.1.3 Other factors taken into account by ARTC

In addition to complying with the floor and ceilimgvenue requirements as required
by the Pricing Principles, ARTC provides its jusition for the Indicative Access
Charge in its Supporting Submission.

Particularly, in respect of the magnitude of théidative Access Charge, ARTC
submits that it aims to set the Indicative Accebar@e at a level so as not to impact
on the competitiveness of rail with competing formi$reight transport. ARTC does
not consider that the proposed Indicative Accesar@hwill erode rail’'s competitive
position in the North-South corriddf.

ARTC notes that on the one hand the proposed ItidécAccess Charge for the
SSFL is approximately 20 per cent above its esgroéthe current market price for
access charges from Macarthur to Sefton Park Bastidn (based on its

7 ARTC, Supporting Submissiopp. 21-22.
18 ARTC, Supporting Submissiop. 13.
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understanding of Railcorp prices from general disins with industry)® However,
ARTC submits that the current ARTC access chargddvoe substantially less than
what the market is paying (based on the Superfreighte), because:

= Railcorp’s pricing structure is premised on a gaetrain km dependent on train
length, but

=  ARTC'’s own pricing structure aims to provide anantive to utilise longer
trains?°

ARTC submits that its proposed charge is justifigith reference to the benefits that
the SSFL will provide in terms of the:

=  removal of the curfew for freight in to Sydney

® reduction in transit times for the North South ator
= improved reliability

= additional capacity, and

= more flexibility in timetabling’*

ARTC considers that there will be a further flow-gffect of these benefits to rail
operators in the form of potentially reducing cer@perating costs’

Questions for comment

The ACCC is interested in views on whether the psal Indicative Access Charge
for the SSFL is appropriate and justified.

In particular, the ACCC would be assisted by subiaiss on:

= whether the proposed 1 March 2013 implementatioa fibat the Indicative
Access Charge is appropriate

= whether the factors that ARTC has had regard ttetermining the Indicative
Access Charge are appropriate

= the expected flow-on benefits from the SSFL
= the reasonableness of ARTC’s modelling assumptions

= whether the revenue expected to be generated bgdioative Access Charge is
appropriate

19
20
21
22

ARTC, Supporting Submissiopp. 3, 12.
ARTC, Supporting Submissiop. 12.
ARTC, Supporting Submissiop, 4.
ARTC, Supporting Submissiop, 4.
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= the likely impact of the Indicative Access Chargetloe competitiveness of rail
with other forms of freight transport and

= whether submitters agree with ARTC'’s reasons faimduding an excess
network occupancy component as part of the Indieaticcess Charge

In considering this issue, interested parties aoeeraged to refer to the matters listed
in subsection 44ZZA(3) of the Act (see section e document) and the Pricing
Principles in section 44ZZCA of the Act and Padf4he Interstate Access
Undertaking.

2.2 Drafting amendments

ARTC proposes a number of drafting amendmentstimierstate Access
Undertaking that are to apply if the ACCC accepésihdicative Access Charge for
the SSFL.
ARTC submits that the amendments to the Intergtatess Undertaking seek to:
® include the SSFL segment under the Interstate Addeslertaking
® include the Indicative Access Charge applicablin&SSFL, and
= address consequential matters including:
»= removing references to this variation
= removing a separate definition of the SSFL
= incorporating the SSFL in relevant illustrative rmaand

= recognising the SSFL for the purposes of Performandicator reporting’

The proposed drafting amendments are attached TCARSupporting Submissidi.

Questions for comment

The ACCC is interested in views on whether the psegl drafting amendments to the
Interstate Access Undertaking are appropriate.

23
24

ARTC, Supporting Submissiop, 5.
ARTC, Supporting SubmissioAppendix 2: Proposed Amendments to the 2008 1AU.
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3 Legal test for accepting an access
undertaking variation

Under paragraph 44ZZA(7)(b) of the Act, an accessider may withdraw or vary
an access undertaking at any time after it has heespted by the ACCC, but only
with the consent of the ACCC.

If the ACCC consents to the variation, the providenrequired to offer third party
access in accordance with the varied access uktgyi®n access undertaking is
binding on the access provider and can be enfarcdée Federal Court upon
application by the ACCC.

Subsection 44ZZA(7) allows the ACCC to consent w@ation of an accepted
access undertaking if it thinks it appropriate ¢oso, having regard to the matters
contained in subsection 44ZZA(3), which are:

the objects of Part IlIA of the Act, which are to:
= promote the economically efficient operation of w$ and investment in
the infrastructure by which services are providbedreby promoting
effective competition in upstream and downstrearketa; and

= provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

= the pricing principles specified in section 44ZZ0#the Act;
= the legitimate business interests of the providen® service;

= the public interest, including the public interashaving competition in markets
(whether or not in Australia);

= the interest of persons who might want to accesséinvice;

= whether the undertaking is in accordance with aess code that applies to the
service; and

= any other matters that the ACCC thinks are relevant
In relation to the pricing principles, section 44ZX of the Act provides that:
= regulated access prices should:
= be set so as to generate expected revenue foukated) service that is at
least sufficient to meet the efficient costs ofyptling access to the

regulated service or services; and

= include a return on investment commensurate wighréigulatory and
commercial risks involved; and
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= access price structure should:

= allow multi-part pricing and price discriminatiorhen it aids efficiency;
and

= not allow a vertically integrated access proviadeset terms and conditions
that discriminate in favour of downstream operatj@xcept to the extent
that the cost of providing access to the otheratpes is higher; and

= access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.
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