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Summary 

On 31 January 2014, the Australian Rail Track Corporation (ARTC) submitted a request to the 
Australian Competition and Consumer Commission (ACCC) to vary the Hunter Valley Coal 
Network Access Undertaking (HVAU) to incorporate the Final Indicative Service characteristics 
and access charges (the Proposed Variation). ARTC has submitted the Proposed Variation 
with the intent of the characteristics and access charges applying from 1 January 2015.   

Table A below shows the difference between the Initial Indicative Service characteristics that 
were accepted by the ACCC in October 2012 and the Final Indicative Service characteristics 
that ARTC has now proposed. Table B shows ARTC’s proposed Final Indicative Service 
access charges, noting that these are ARTC’s current estimates of the charges. Further detail 
on the Proposed Variation is provided in section 2 of this Consultation Paper, while ARTC’s full 
submission and supporting documentation is published on the ACCC’s website. 

The ACCC has developed this Consultation Paper to assist industry stakeholders and 
interested parties wanting to make a submission on the Proposed Variation. The ACCC 
welcomes submissions on the Proposed Variation by 18 March 2014. Further detail on 
how to make a submission is provided in section 1 of this Consultation Paper. 

Table A: Comparison of the accepted Initial Indicative Service and the 

proposed Final Indicative Service characteristics 

Initial Indicative Service (accepted) Final Indicative Service (proposed) 

For services commencing in Pricing Zones 1 and 2, a train with the following characteristics: 

 30 tonne maximum axel load 

 60 kph maximum speed (loaded) 

 80 kph maximum speed (empty) 

 96 wagon train length 

 1543 metres maximum train length  

 section run times as per applicable Hunter 
Valley standard working timetable 

 30 tonne maximum axel load 

 60 kph maximum speed (loaded) 

 80 kph maximum speed (empty) 

 96 wagon train length 

 1543 metres maximum train length  

 section run times as per applicable Hunter 
Valley standard working timetable 

For services commencing in Pricing Zone 3, a train with the following characteristics: 

 25 tonne maximum axel load 

 80 kph maximum speed (loaded) 

 80 kph maximum speed (empty) 

 82 wagon train length 

 1350 metres maximum train length  

 section run times as per applicable Hunter 
Valley standard working timetable 

 30 tonne maximum axel load 

 60 kph maximum speed (loaded) 

 80 kph maximum speed (empty) 

 82 wagon train length 

 1330 metres maximum train length  

 section run times as per applicable Hunter 
Valley standard working timetable 
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Table B: ARTC’s proposed Final Indicative Service access charges
1

 

Segment Non-TOP component 

$/kgtkm (excl. GST) 

TOP component 

$/kgtkm (excl. GST) 

In Pricing Zone 1 

96 wagon train 1.011 9.487 

82 wagon train 1.020 10.603 

In Pricing Zone 2 

96 wagon train 1.693 7.958 

In Pricing Zone 3 

82 wagon train 1.592 11.255 

   

                                                      
1
  TOP means ‘take or pay’ and kgtkm refers to ‘one thousand gross tonne kilometres’. 
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1 Introduction 

ARTC is a Commonwealth Government-owned corporation established in 1998 for the purpose 
of managing and providing access to its national interstate rail network. ARTC is vertically 
separated, providing ‘below-rail’ track access services and not ‘above-rail’ services such as 
haulage. ARTC also leases the Hunter Valley rail network from the New South Wales (NSW) 
government under a 60-year lease that was granted on 5 September 2004.  

The HVAU provides for the negotiation of access to the Hunter Valley rail network operated by 
ARTC in NSW. The ACCC accepted the HVAU in accordance with section 44ZZA(3) of 
Part IIIA of the Competition and Consumer Act 2010 (Cth) (the Act) on 29 June 2011. Under 
subsection 44ZZA(7) of the Act, an access provider is allowed to vary an accepted access 
undertaking with the consent of the ACCC. The ACCC consented to an application by ARTC to 
vary the HVAU to incorporate the Initial Indicative Service characteristics and access charges 
on 17 October 2012.  

ARTC submitted the Proposed Variation relating to the Final Indicative Service on 31 January 
2014. The Proposed Variation has been submitted in order to comply with section 4.18 of the 
HVAU.  

The following sections provide background to the development of the Final Indicative Service, 
and indication of the timeline for the ACCC’s assessment and details on how interested parties 
can make a submission to the ACCC.   

1.1 Background to the development of the Final 

Indicative Service 

The purpose of the Indicative Service is to indicate to users the coal train configuration that 
would contribute to achieving the most efficient utilisation of Coal Chain Capacity in the Hunter 
Valley based on modelling by the Hunter Valley Coal Chain Coordinator (HVCCC). The 
associated Indicative Access Charges provide pricing signals that are intended to encourage 
users of the Hunter Valley rail network to adopt the efficient coal train configuration. ARTC uses 
the Indicative Access Charges as a reference point for determining the charges to apply to non-
Indicative Services.  

Sections 4.17 and 4.18 of the HVAU require ARTC to submit two variations to the ACCC during 
the term of the HVAU in relation to the Indicative Service and the Indicative Access Charges. 
The multi-stage approach to development of the Indicative Service provides for the evolution of 
reference coal services as follows: 

 Stage one: Interim Indicative Services applied from the commencement of the HVAU in 
accordance with section 4.19. 

 Stage two: Initial Indicative Services, which utilised existing HVCCC modelling, to be 
developed within 5 months of commencement in accordance with section 4.17. 

 Stage three: Final Indicative Services, which utilised more advanced HVCCC modelling, to 
be developed within 30 months of commencement in accordance with section 4.18. 

The multi-stage approach was in recognition of the fact that determination of optimal service 
characteristics that promote efficient utilisation for an optimised coal chain may be a complex 
exercise. The ACCC considered that it was appropriate for ARTC and industry to have 
30 months for development of coal chain modelling and thorough consultation. 
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In October 2012, the ACCC consented to a variation of the HVAU to implement the Initial 
Indicative Service characteristics and associated charges. The accepted Initial Indicative 
Service characteristics are:  

 96 wagon train with 30 tonne axle load, maximum train length 1543 metres, for trains 
originating in Pricing Zones 1 and 2, and  

 82 wagon with 25 tonne axle load, maximum train length 1350 metres, for trains originating 
in Pricing Zone 3.  

ARTC has now submitted the Proposed Variation in order to implement the Final Indicative 
Service and proceed to stage three in accordance with section 4.18 of the HVAU. Section 4.18 
requires ARTC to consult with the HVCCC and industry before requesting the approval of the 
ACCC to vary the HVAU to implement the Indicative Service, as follows: 

(a) ARTC will develop, in consultation with the HVCCC, the proposed characteristics of the 
indicative services which ARTC considers will deliver the optimum utilisation of Coal 
Chain Capacity, given certain System Assumptions (“Final Indicative Services”). The 
intention is that this process will be a more robust modelling exercise than that used for 
selecting the Initial Indicative Services and will include scenarios under which System 
Assumptions are also varied in addition to the Coal Train configurations. 

(b) Within 30 months of the Commencement Date, ARTC will: 

(i) consult with the HVCCC, Access Holders and Operators on the proposed 
characteristics of the Final Indicative Services and whether gtkm is the 
appropriate pricing unit to encourage efficient consumption of Capacity; 

(ii) submit to the ACCC proposed characteristics of the Final Indicative Services 
developed in consultation with the HVCCC and, having reasonable regard to 
submissions arising from the consultation at subsection (i) above, if ARTC 
considers that gtkm is not an appropriate pricing unit to encourage efficient 
consumption of Capacity, an alternative pricing unit that ARTC considers will 
encourage efficient consumption of Capacity; and 

(iii) seek the approval of the ACCC to vary this Undertaking to provide for the 
adoption of the proposed characteristics as those of the Final Indicative 
Services and the alternative pricing unit (if any). 

1.2 ACCC assessment 

The test the ACCC applies in deciding whether to consent to a variation of an accepted access 
undertaking is set out in subsections 44ZZA(7) and 44ZZA(3) of the Act. Essentially, the ACCC 
may accept the Proposed Variation if it thinks it appropriate to do so, having regard to various 
matters set out in the Act. The full test is set out in section 3 of this document. 

The ACCC has not yet formed a view on the appropriateness of the Proposed Variation and is 
conducting a public consultation as part of its assessment. The following sections sets out the 
indicative timeline for assessment and the ACCC’s consultation processes. 

1.3 Indicative timeline for assessment 

Under subsection 44ZZBC(1) of the Act, the ACCC must make a decision in relation to an 
access undertaking application or variation within 180 days, with the first day being the day the 
application was received (referred to as ‘the expected period’).  

ARTC formally lodged the Proposed Variation with the ACCC on 31 January 2014. 
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The Act provides for ‘clock-stoppers’, meaning that some days will not count towards the 
180 days of the expected period in certain circumstances. In particular, the clock is stopped 
where: 

 the ACCC publishes a notice inviting public submissions in relation to an undertaking 
application (subsection 44ZZBD(1)); 

 the ACCC gives a notice requesting information in relation to an application 
(subsection 44ZZBCA(1)); or 

 the ACCC and the access provider agree in writing that certain days are to be disregarded 
for the purposes of calculating the expected period (subsection 44ZZBC(4)). 

The ACCC is requesting submissions on the Proposed Variation by 18 March 2014. Under 
subsection 44ZZBD(1), this has the effect of extending the timeframe by which the ACCC is 
required to make a decision on the Proposed Variation by 29 days.  

In the absence of the need for further ‘clock-stoppers’, the ACCC will be required to make a 
decision on the Proposed Variation by 27 August 2014. However, the ACCC notes that a 
decision may be made before this date. 

1.4 Consultation 

The ACCC published the Proposed Variation on its website on 5 February 2014. Section 2 of 
this Consultation Paper highlights the main aspects of the Proposed Variation. 

Questions of particular interest to the ACCC relating to these issues are set out in Section 2 of 
this Consultation Paper. However, parties are welcome to comment on any aspect of the 
Proposed Variation. Parties are also encouraged to address the matters listed in 
subsection 44ZZA(3) of the Act.  

1.5 Invitation to make a submission 

The ACCC invites public submissions on the Proposed Variation, in accordance with 
subsection 44ZZBD of the Act. 

Submissions should be addressed to: 

Mr Matthew Schroder 
General Manager 
Fuel, Transport and Prices Oversight Branch 
Australian Competition and Consumer Commission 
GPO Box 520 
Melbourne Vic 3001 

 
Email: transport@accc.gov.au  

1.5.1 Due date for submissions 

Submissions must be received by 18 March 2014. It is in your interest that submissions be 
lodged by this date, as section 44ZZBD of the Act allows the ACCC to disregard any 
submission made after this date. 

mailto:transport@accc.gov.au
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1.5.2 Confidentiality 

The ACCC strongly encourages public submissions. Unless a submission, or part of a 
submission, is marked confidential, it will be published on the ACCC’s website and may be 
made available to any person or organisation upon request.  

Sections of submissions that are claimed to be confidential should be clearly identified. The 
ACCC will consider each claim of confidentiality on a case by case basis. If the ACCC refuses 
a request for confidentiality, the submitting party will be given the opportunity to withdraw the 
submission in whole or in part.  

For further information about the collection, use and disclosure of information provided to the 
ACCC, please refer to the ACCC publication ‘Australian Competition and Consumer 
Commission / Australian Energy Regulator Information Policy – the collection, use and 
disclosure of information’ available on the ACCC website.

2
  

1.6 Further information 

ARTC’s Proposed Variation and other relevant material, including supporting submissions from 
ARTC and the currently accepted HVAU, are available on the ACCC’s website at the following 
link: 

http://www.accc.gov.au/regulated-infrastructure/regulatory-projects/final-indicative-services-
variation-2014 

Alternatively, go to the ACCC’s homepage at www.accc.gov.au and follow the links to 
‘Regulated Infrastructure’ -> ‘Rail’ -> ‘ARTC Hunter Valley Access Undertaking 2011’. 

Public submissions made in response to this consultation paper will also be posted at this 
location. 

If you have any queries about any matters raised in this document, please contact: 

Renee Coles 
Assistant Director 
Fuel, Transport and Prices Oversight Branch 
Phone: +61 3 9290 6921 
Email: renee.coles@accc.gov.au   
Fax: +61 3 9663 3699 

                                                      
2
  Australian Competition and Consumer Commission / Australian Energy Regulator Information Policy – the 

collection, use and disclosure of information available at: http://www.accc.gov.au/publications/accc-aer-
information-policy-collection-and-disclosure-of-information  

http://www.accc.gov.au/regulated-infrastructure/regulatory-projects/final-indicative-services-variation-2014
http://www.accc.gov.au/regulated-infrastructure/regulatory-projects/final-indicative-services-variation-2014
http://www.accc.gov.au/
mailto:renee.coles@accc.gov.au
http://www.accc.gov.au/publications/accc-aer-information-policy-collection-and-disclosure-of-information
http://www.accc.gov.au/publications/accc-aer-information-policy-collection-and-disclosure-of-information
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2 The Proposed Variation 

In this section the ACCC highlights the main aspects of the Proposed Variation. In particular, 
ARTC’s consultation with industry prior to submitting the Proposed Variation to the ACCC for 
assessment, the proposed Final Indicative Service characteristics and access charges, and 
proposed drafting amendments to the HVAU.  

2.1 ARTC’s consultation with industry 

Subsection 4.18(b) of the HVAU requires ARTC to consult with the HVCCC and stakeholders 
on the proposed characteristics of the Final Indicative Service, as well as the appropriateness 
of gtkm as a pricing unit. Subsection 4.18(b) of the HVAU also requires ARTC to have regard to 
submissions arising from the consultation prior to submitting to the ACCC the characteristics of 
the Final Indicative Service and associated Access Charges and requesting the ACCC’s 
approval to vary the HVAU. 

As part of the required consultation process, ARTC and the HVCCC established a Stakeholder 
Reference Group (SRG) in July 2012 for the determination of the Final Indicative Service. The 
SRG included two ARTC representatives, one HVCCC representative, five coal producers 
(Xstrata, Whitehaven, BHP, Coal and Allied, and Yancoal), two rail operators (Aurizon and 
Pacific National) and a port operator (PWCS). ARTC advised that the SRG met 4 times 
between July 2012 and October 2013 with modelling updates and scenarios being presented 
for feedback and comment. ARTC states that it also regularly consulted with non-SRG 
representative stakeholders and kept them informed of progress.  

On 25 October 2013, ARTC commenced a formal consultation process with stakeholders on its 
proposed options for the Final Indicative Service, releasing two consultation documents. One 
related to the proposed characteristics of the Final Indicative Service and the other to the 
appropriateness of gtkm and alternatives as a pricing unit. Submissions to ARTC’s consultation 
papers closed on 22 November 2013. ARTC received a number of submissions from interested 
parties.

3
  

Questions for comment 

 Has ARTC undertaken effective consultation and modelling (with the assistance from the 
HVCCC) in the development of the proposed Final Indicative Service characteristics? Has 
ARTC considered feedback provided by stakeholders during the consultation? Do 
stakeholders have any examples of where ARTC has/ has not considered feedback? 

When considering the questions above, interested parties are encouraged to refer to the 
matters listed in subsection 44ZZA(3) of the Act and the requirements set out in section 4.18 of 
the HVAU. 

2.2 Indicative Service characteristics (efficient 

coal train configuration) 

The Initial Indicative Service characteristics that were accepted by the ACCC on 17 October 
2012 and currently apply in the HVAU are outlined in table 2.1 below. 

                                                      
3
  Submissions were received from Anglo Coal, Coal & Allied, Glencore (previously Xstrata),Integra Coal, 

Hunter Valley Energy Coal (BHP), Whitehaven Coal, Centennial Coal, Idemitsu, Peabody, Aurizon and 
Asciano. 
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Table 2.1: Accepted Initial Indicative Service characteristics 

Initial Indicative Service  Segments Initial Indicative Service 
characteristics 

Initial Indicative Service 1 Pricing Zones 1 and 2 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
96 wagon train length 
1543 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Initial Indicative Service 2 Pricing Zones 1 and 3 25 tonne maximum axle load 
80 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
82 wagon train length 
1350 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Table Source: HVAU, section 4.17. 

 
In the Proposed Variation, ARTC has again proposed that two coal train configurations should 
be implemented as the Final Indicative Service, with some changes to the axle load, maximum 
speed for a loaded train and maximum train length for Indicative Service 2. These 
characteristics are outlined in table 2.2. 

Table 2.2: Proposed Final Indicative Service characteristics 

Final Indicative Service  Segments Final Indicative Service 
characteristics 

Final Indicative Service 1 Pricing Zones 1 and 2 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
96 wagon train length 
1543 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Final Indicative Service 2 Pricing Zones 1 and 3 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
82 wagon train length 
1330 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Table Source: ARTC, Supporting Documentation, pp. viii, 34. 

2.2.1 ARTC’s process for determining the Coal Train 

configurations 

Subsection 4.18(d)(i) requires that ARTC, in proposing the Final Indicative Service, consider 
the following factors in determining whether the characteristics of the Final Indicative Service 
deliver ‘optimum utilisation of Coal Chain Capacity’: 

 maximum train axle load; 
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 maximum train speed; 

 train length; and  

 section run times. 

ARTC submits that, with the assistance of the HVCCC, 15 different combinations of train size 
and axle load under three different scenarios specified for the Gunnedah Basin trains were 
modelled. This included: 

1. The Gunnedah Basin network remaining at 25 tonnes axle load. 

2. The Gunnedah Basin network moving to a maximum of 30 tonnes axle load. 

3. The Gunnedah Basin network moving to the same axle load and train length configurations 
as the central and western Hunter Valley. 

Table 2.3 below provides a description of the 15 combinations modelled. 

Table 2.3: Train configurations modelled by ARTC 

 

Table source: ARTC, Supporting Documentation, p.12. 

Based on the modelling outcomes of the above 15 combinations, ARTC proposed the following 
two coal train configurations in its October 2013 consultation paper regarding characteristics of 
the Final Indicative Service:

4
 

 a ‘Long’ Final Indicative Service of 30 tonnes axle load, 120 wagons, maximum length of 
1,914 metres and payload of 11,800 tonnes; and 

 a ‘High axle load’ Final Indicative Service of 35 tonnes axle load, 100 wagons, maximum 
length of 1,606 metres and payload of 11,800 tonnes. 

                                                      
4
  ARTC, Supporting Documentation, p. 18. 
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However, following consultation with stakeholders, ARTC abandoned its ‘aspirational’ Final 
Indicative Service configurations and proposed the 96 wagon train in Pricing Zones 1 and 2 
and the 82 wagon train in Pricing Zones 1 and 3 (noting the slightly greater axle load – 30 
tonnes compared to the existing 25 tonnes).

5
  

Accordingly, as set out above, ARTC has proposed that the Final Indicative Service 1 – the 96 
wagon train – remains the same as the Initial Indicative Service 1 and the Final Indicative 
Service 2 – the 82 wagon train – also remains largely the same as the Initial Indicative Service, 
with some changes to the axle load, maximum speed for a loaded train and maximum train 
length for Indicative Service 2. 

Questions for comment 

 Are the proposed Final Indicative Service characteristics determined by ARTC 
appropriate?

6
   

 Will the proposed Final Indicative Service characteristics promote the economically efficient 
use of, and investment in, the Hunter Valley coal network and deliver the optimum 
utilisation of Coal Chain Capacity in the medium to long term? 

 Are the proposed Final Indicative Service Characteristics likely to facilitate more efficient 
use of the Hunter Valley coal network than, for example, the Initial Indicative Service 
characteristics? 

 Will the proposed Final Indicative Services deliver optimum whole of supply chain capacity 
in the medium to long term? 

 Do stakeholders have any further comments on the modelling used by ARTC (with the 
assistance of the HVCCC) in the Final Indicative Service development process? 

The ACCC is also interested in any other comments interested may have regarding the Final 
Indicative Service characteristics. When considering the questions above, interested parties 
are encouraged to refer to the matters listed in subsection 44ZZA(3) of the Act and the 
requirements set out in section 4.18 of the HVAU. 

2.3 Indicative Access Charges 

Subsection 4.18(d)(ii) of the HVAU requires ARTC to submit to the ACCC the Indicative Access 
Charges for the Final Indicative Service. ARTC proposes the charges in table 2.4 below will 
apply as the Indicative Access Charges in the calendar year immediately following the date the 
Proposed Variation is approved by the ACCC in accordance with subsection 4.18(e)(ii).   

ARTC states these estimated charges are based on current forecasts of volumes and costs for 
the 2015 calendar year. ARTC notes these prices will be subject to revision when ARTC 
finalises 2015 volumes and costs with industry in accordance with the annual review process 
set out in section 4.20 of the HVAU. The below estimates of the Final Indicative Access 
Charges also assume the extension of Pricing Zone 3 to include the sections of track from The 
Gap to Turrawan. As previously noted, the ACCC is currently assessing this variation 
application. 

                                                      
5
  ARTC, Application by ARTC to vary the HVAU to provide for the indicative services and indicative access 

charges, p.10. 
6
  Having regard to the factors in subsection 44ZZA(3) of the Act. 
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Table 2.4: Proposed Final Indicative Access Charges 

Segments Non-TOP 

$/kgtkm 

(ex GST) 

TOP 

$/kgtkm 

(ex GST) 

Indicative Service Characteristics 

In Pricing Zone 1 

Indicative Service 1 1.011 9.487 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
96 wagon train length 
1330 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Indicative Service 2 1.020 10.603 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
82 wagon train length 
1330 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

In Pricing Zone 2 

Indicative Service 1 1.693 7.958 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
96 wagon train length 
1330 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

In Pricing Zone 3 

Indicative Service 1 1.592 11.255 30 tonne maximum axle load 
60 kph maximum speed (loaded) 
80 kph maximum speed (empty) 
82 wagon train length 
1330 metres maximum train length 
section run times as per applicable 
Hunter Valley standard working 
timetable 

Table Source:  ARTC, Supporting Documentation, p.34. 

ARTC’s supporting documentation provides further detail regarding the proposed Indicative 
Access Charges, including the differentiation factors it has taken into account in determining 
those charges.

7
 ARTC states it has given regard to the impacts associated with the relative 

consumption of Capacity, Coal Chain Capacity and the consumption of ARTC’s resources, 
specifically maintenance impacts. ARTC has outlined the process to determine the impacts as 
well as the weightings applied to each of the differentiation factors in each pricing zone. 

ARTC submits it will continue to publish Initial Indicative Access Charges for the Initial 
Indicative Services on an annual basis in parallel to the Final Indicative Service until the 
expiration of the current undertaking in 2016. 

                                                      
7
  ARTC, Supporting Documentation, pp.24-34. 
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2.3.1 Appropriateness of gtkm as a pricing unit  

Subsection 4.18(b)(iii) of the HVAU also requires ARTC to consult on the appropriateness of 
gtkm as a pricing unit, and seek the approval of the ACCC to vary the HVAU to provide for the 
adoption of an alternative pricing unit if ARTC considers that gtkm is not an appropriate pricing 
unit to encourage efficient consumption of Capacity. 

As previously noted, ARTC released a consultation document to industry in relation to the 
appropriateness of gtkm as a pricing unit in October 2013. On the basis of submissions in 
response to the consultation document, ARTC states that ‘whilst there may be other pricing 
units that could be used that would achieve the same or similar outcome to the use of gtkm, 
there would not appear to be any basis upon which to conclude that gtkm is not an appropriate 
pricing unit to encourage efficient consumption of Capacity, nor to propose an alternative 
pricing unit at this time’. ARTC’s supporting documentation provides further detail on ARTC’s 
consideration of stakeholders views on the appropriateness of gtkm as a pricing unit.

8
 

ARTC submits gtkm is an appropriate pricing unit to encourage efficient consumption of 
Capacity and, as such, is not seeking the ACCC’s approval to vary the HVAU to provide for the 
adoption of an alternative pricing unit as part of the Proposed Variation. 

Questions for comment 

 Are ARTC’s proposed Indicative Access Charges for the Final Indicative Service 
appropriate?

9
  

 Are the factors ARTC has had regard to in determining the Indicative Access Charges for 
the Final Indicative Service appropriate? 

 Are the weightings applied by ARTC to the key differentiation factors in each pricing zone 
appropriate? 

 Will ARTC’s proposed Indicative Access Charges for the Final Indicative Service provide 
appropriate incentives to promote efficient use of, and investment in, the Hunter Valley coal 
network?  

 Do stakeholders have any further comments about the appropriateness of gtkm as a 
pricing unit? 

The ACCC is also interested in any other comments interested may have regarding the Final 
Indicative Access Charges. When considering the questions above, interested parties are 
encouraged to refer to the matters listed in subsection 44ZZA(3) of the Act and the 
requirements set out in section 4.18 of the HVAU. 

2.4 Drafting amendments 

ARTC proposes a number of drafting amendments to the HVAU that are to apply if the ACCC 
consents to the Proposed Variation. In particular, ARTC proposes to replace existing sections 
4.14, 4.17, 4.18 and 4.19 of the HVAU in their entirety. 

The proposed drafting amendments are included in ARTC’s variation application at 
Attachment A. 

                                                      
8
  ARTC, Supporting Documentation, p.48-51. 

9
  Having regards to the factors in subsection 44ZZA(3) of the Act. 
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Questions for comment 

 Are the drafting changes in the Proposed Variation appropriate?
10

  

 Is the drafting of the Proposed Variation sufficiently clear and transparent? 

When considering the questions above, interested parties are encouraged to refer to the 
matters listed in subsection 44ZZA(3) of the Act. 

 

 

                                                      
10

  Having regard to the factors in subsection 44ZZA(3) of the Act. 
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3 Legal test for accepting an access 

undertaking variation 

Under paragraph 44ZZA(7)(b) of the Act, an access provider may withdraw or vary an access 
undertaking at any time after it has been accepted by the ACCC, but only with the consent of 
the ACCC.   

If the ACCC consents to the variation, the provider is required to offer third party access in 
accordance with the varied access undertaking. An access undertaking is binding on the 
access provider and can be enforced in the Federal Court upon application by the ACCC.  

Subsection 44ZZA(7) allows the ACCC to consent to a variation of an accepted access 
undertaking if it thinks it appropriate to do so, having regard to the matters contained in 
subsection 44ZZA(3), which are: 

 the objects of Part IIIA of the Act, which are to: 

 promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective competition 
in upstream and downstream markets; and 

 provide a framework and guiding principles to encourage a consistent approach to 
access regulation in each industry; 

 the pricing principles specified in section 44ZZCA of the Act (see further below); 

 the legitimate business interests of the provider of the service; 

 the public interest, including the public interest in having competition in markets (whether or 
not in Australia); 

 the interests of persons who might want access to the service; 

 whether the undertaking is in accordance with an access code that applies to the service; 
and 

 any other matters that the ACCC thinks are relevant. 

In relation to the pricing principles, section 44ZZCA of the Act provides that:  

 regulated access prices should: 

 be set so as to generate expected revenue for a regulated service that is at least 
sufficient to meet the efficient costs of providing access to the regulated service or 
services; and 

 include a return on investment commensurate with the regulatory and commercial risks 
involved; and 

 access price structures should: 

 allow multi-part pricing and price discrimination when it aids efficiency; and 



18 
 

 not allow a vertically integrated access provider to set terms and conditions that 
discriminate in favour of its downstream operations, except to the extent that the cost of 
providing access to other operators is higher; and 

 access pricing regimes should provide incentives to reduce costs or otherwise improve 
productivity.  

3.1 Timeframes for ACCC decisions and clock-

stoppers  

Subsection 44ZZBC(1) of the Act provides that the ACCC must make a decision on an access 
undertaking application within the period of 180 days starting at the start of the day the 
application is received (referred to as ‘the expected period’). A request made to the ACCC for 
the withdrawal or variation of an access undertaking is an access undertaking application.  

If the ACCC does not publish a decision on an access undertaking application under section 
44ZZBE of the Act within the expected period, it is taken, immediately after the end of the 
expected period, to have: 

 made a decision to not accept the application; and 

 published its decision under section 44ZZBE and its reasons for that decision: see 
subsection 44ZZBC(6). 

The Act contains ‘clock-stoppers’ that mean certain time periods are not taken into account 
when determining the expected period (see subsection 44ZZBC(2)). In particular, the clock 
may be stopped: 

 by written agreement between the ACCC and the access provider (in this case, ARTC), 
and such agreement must be published: subsections 44ZZBC(4) and (5);  

 if the ACCC gives a notice under subsection 44ZZBCA(1) requesting information in relation 
to the application;  

 if a notice is published under subsection 44ZZBD(1) inviting public submissions in relation 
to the application; 

 if a decision is published under subsection 44ZZCB(4) deferring consideration of whether 
to accept the access undertaking, in whole or in part, while the ACCC arbitrates an access 
dispute.  

3.1.1 Information requests 

Subsection 44ZZBCA(1) provides that the ACCC may give a person a written notice requesting 
the person give to the ACCC, within a specified period, information of a kind specified in the 
notice that the ACCC considers may be relevant to making a decision on an access 
undertaking application.  

As noted above, the period within which the ACCC requests information constitutes a clock-
stopper. 

   

 


