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Application by ARTC to vary the  
Hunter Valley Access Undertaking to extend term 

1 Application 

1.1 Application  

This is an application to the ACCC for consent to vary the Hunter Valley Coal Network Access 
Undertaking 2011 (HVAU) under section 44ZZA(7) of the Competition and Consumer Act 2010 
(Cth) (CCA).  The HVAU was accepted by the ACCC on 29 June 2011 with a Commencement 
Date of 1 July 2011 and following the approval by the ACCC of an extension application on 22 
June 2016, an expiry date of 31 December 2016 (Expiry Date).  
 
This application seeks to vary the HVAU to:   

 extend the term of the HVAU to 30 June 2017; and 

 make consequential changes to the HVAU with respect to transitional arrangements 
relating to the true up test, compliance assessment and pricing for the first extension 
period (approved on 22 June 2016) and the further extension period (proposed in this 
variation).  

 
ARTC considers that this proposal meets the ACCC and stakeholders’ requirements and is 
consistent with the Part IIIA criteria for variations for the following reasons: 
 

 it provides regulatory certainty to ARTC and access holders while the new undertaking 
application is being considered by the ACCC; 

 it provides pricing certainty to ARTC and access holders while the new undertaking 
application is being considered by the ACCC; 

 it continues to provide access holders with a reduced rate of return during the further 
extension period; and 

 the extension does not prejudice access holders as, similar to the process for the first 
extension period approved, there will be a true up for the second extension period for the 
outcomes of the new undertaking once approved. 

 
The proposed amendments to the HVAU are detailed at Attachment A. 
 
ARTC considers it appropriate for the ACCC to consent to ARTC’s proposed variation for the 
reasons set out above and in the rationale in Attachment A.   

1.2 Summary of key changes 

By way of summary, ARTC has proposed the following key changes: 
 
1. Compliance assessments 
 
The compliance assessments over the 2016 – 2017 calendar years will be dealt with as follows:  
 

 (H1 2016 compliance assessment)  The compliance assessment for the first half of the 
2016 calendar year will be undertaken in April 2017 based on the original rate of return 
and mine life.  That is, instead of doing a full 2016 year compliance assessment, there 
will only be a compliance assessment for H1 2016 which has the effect of “closing off” the 
original 2011 HVAU.  
 

 (H2 2016 / H1 2017 compliance assessment)  The compliance assessment for the 
extension of the 2011 HVAU encompasses the first 6 month extension and the second 6 
month extension sought under this application.  An interim rate of return and mine life will 
apply during these periods.  ARTC proposes to have one compliance assessment for the 
extension period to be undertaken in October 2017 based on the new rate of return and 
mine life approved by the ACCC under the new HVAU.  This will be a surviving 
obligation. 
 

 (H2 2017 compliance assessment)  ARTC proposes that the new HVAU will specify 
that the compliance assessment for the second half of the 2017 calendar year (ie from 1 
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July 2017 to 31 December 2017) will be undertaken in accordance with the compliance 
assessment process and timing as specified under the new HVAU.    
 

 (2018 calendar year compliance assessment)  The above approach will result in the 
2018 compliance assessment being back in sync with a normal calendar year 
compliance assessment process undertaken pursuant to the terms of the new 
undertaking.  

 
Annexure 5 includes a diagram setting out ARTC’s proposal in relation to undertaking the 2016 
and 2017 compliance assessments in light of the extension periods and interim rates of return 
and mine life. 
 
ARTC considers that its approach provides the following benefits to access holders:  
 

 Given the approved rate of return and mine life for the new HVAU will not be known in 
April 2017 (ie the interim rate of return and mine life will still apply to the second half of 
2016), the approach provides for a compliance assessment for only the first half of 2016 
to occur in April 2017.  This accelerates that part of the 2016 compliance assessment 
which has known and approved parameters, by not delaying the 2016 compliance 
assessment until such time as the rate of return and mine life are approved under the 
new undertaking. 
 

 The approach creates a separate compliance assessment process to occur in October 
2017 for the Extension Periods at which time the rate of return and mine life are expected 
to be approved under the new undertaking.  This means:  

 access holders will not have to wait until the usual compliance assessment 
timing in April 2018 for the assessment of the first half of 2017; and 

 access holders will receive the cash flow benefit resulting from the compliance 
assessment for the first half of 2017 ahead of April 2018 (ie the time when they 
would have ordinarily received it).  That is, the full “true up” between the interim 
rate of return and mine life against the ACCC approved rate of return and mine 
life will occur earlier than if a calendar year timing was maintained.  The cash 
flow adjustment for Constrained Coal Customers will occur through the unders 
and overs process.  
 

 It aligns the differing rates of return spanning across different years and undertakings, 
resulting in normal calendar year compliance assessments undertaken from 1 January 
2018 onwards. 

 
2. Pricing 
 
ARTC has proposed to roll forward the pricing that applied to the first 6 month extension to the 
second 6 month extension to provide consistent access charges and maintain the pricing relief 
provided in the first 6 month extension.   
 

1.3 Criteria for approving variation 

Pursuant to section 2.3 of the HVAU and section 44ZZA(7) of Division 6 of Part IIIA of the CCA, 
ARTC may vary the HVAU at any time with the ACCC’s consent. 
 
The ACCC may only consent to a variation if it considers it appropriate to do so having regard to 
the matters set out in section 44ZZA(3) of the CCA.  These matters include: 

(a) the objects of Part IIIA of the CCA; 

(b) the pricing principles specified in section 44ZZCA; 

(c) the legitimate business interests of ARTC; 

(d) the public interest, including the public interest in having competition in markets; 

(e) the interests of Access Holders and Operators; and 

(f) any other matters that the ACCC thinks are relevant. 
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Attachment A – Proposed variation 

The table below sets out a consolidated list of amendments to ARTC’s proposed variation of the Hunter Valley 
Access Undertaking.   

For convenience, ARTC has prepared a mark-up of the HVAU to reflect the proposed amendments set out in 
the table below.  The mark-up is attached as Annexure 1 and for convenience a clean version is attached as 
Annexure 2.  ARTC has also prepared a mark-up of the IAHA to reflect the proposed amendments to clause 
1.1 and 5.4.  A mark-up of the IAHA is attached as Annexure 3 and for convenience a clean version is 
attached as Annexure 4. Attached at Annexure 5 is the pricing that will apply to H1 2017. Annexure 6 
includes a diagram setting out ARTC’s proposal in relation to undertaking the 2016 and 2017 compliance 
assessments in light of the interim rates of return.  

Section Proposed change Reason for proposed change 

Amend 

section 

2.2(b) 

Subject to sections 4.10(g),  and 4.10(h) and 
4.10(i), the Undertaking will continue until the earlier 
to occur of: 

(i) 31 December 201630 June 2017; or 

(ii) the withdrawal of this Undertaking in 
accordance with the CCA,  

being, the Term of the Undertaking, with the period 
from 1 July 2016 to 31 December 2016 30 June 
2017, being the “Extension Period”.    

To extend the operation of the current 

Hunter Valley Access Undertaking 

until 30 June 2017. 

In proposing another 6 month 

extension of the term (cumulative 12 

month extension), ARTC is seeking to 

extend the term of the current HVAU 

to allow more time for a new HVAU to 

be considered by the ACCC and 

agreed with industry.   

Amend 

section 

4.8(b) 

For the Extension Period of the Undertaking, and 
subject to subsequent adjustment in respect of the 
Extension Period as contemplated in section 
4.10(g)4.10(h), the real pre-tax Rate of Return is 
6.74% and the nominal pre-tax Rate of Return is 
8.50%  (“Interim ROR”).  

ARTC proposes to use the existing 

interim rate of return for the further 6 

month extension of the term. The 

Extension Period is subject to a 

compliance assessment in October 

2017 based on the final approved 

rate of return and average remaining 

mine life for the new HVAU.  

Amend 

4.10(g) 

Unless an alternative method of providing for the ex 
post adjustment of tariffs in respect of the Extension 
Period is approved by the ACCC as part of an 
undertaking which replaces this Undertaking, fFor 
the purpose of carrying out ARTC’s annual 
compliance assessment for the 2016 calendar year, 
sections 4.9 and 4.10 and Schedule G will apply as 
follows:  

(i) in respect of the period commencing on 1 
January 2016 and ending on 30 June 2016 
(“Initial 2016 Period”), ARTC will submit to 
the ACCC by 30 April 2017 documentation 
in accordance with sections 4.9 and 4.10 to 
enable the ACCC to carry out the 
compliance assessment for the Initial 2016 
Period using the Rate of Return, and subject 
to paragraph (v), relevant references to the 
“previous calendar year”, “preceding 
calendar year”, “calendar year” and items 
referable to, or matters to be determined on, 
an annual basis in the Undertaking will be 
interpreted on a half-yearly basis; and  

The amendments to this clause are 

designed to clarify the approach to 

undertaking the compliance 

assessment for the 2016 calendar 

year, as it is unlikely the final 

approved rate of return will be known 

in April 2017 when the ACCC has to 

carry out its review.   

Accordingly, if the term of the 2011 

HVAU is extended to 30 June 2017 

(as proposed in this variation), ARTC 

proposes that:  

(a) a compliance assessment for 
the first 6 months of the 2016 
calendar year be undertaken 
in April 2017 based on the 
original rate of return and 
existing average remaining 
mine life; and   



 

  
 

4 

 

(ii) in respect of the period from 1 July 2016 to 
31 December 2016, the compliance 
assessment will be undertaken as part of the 
compliance assessment process for the 
entire Extension Period in accordance with 
section 4.10(h); a single annual compliance 
assessment will be undertaken with non-
capital costs calculated on an annual basis 
and calculations for RAB, RAB Floor Limit, 
depreciation (including the determination of 
average remaining mine lives) and Rate of 
Return calculated for each half year period 
in the 2016 calendar year, being:  

(A) the period commencing on 1 
January 2016 and ending on 30 
June 2016 (“Initial 2016 Period”); 
and  

(B) the Extension Period, 

(each a “Review Period”) to take into 
account the different Rates of Return and 
average remaining mine lives applying in 
each Review Period and, unless specified in 
this section 4.10(g), relevant references to 
the “previous calendar year”, “preceding 
calendar year”, “calendar year” and items 
referable to, or matters to be determined on, 
an annual basis in the Undertaking will be 
interpreted accordingly;   

(iii) ARTC will submit to the ACCC 
documentation in accordance with 
requirements of section 4.10 and Schedule 
G in respect of the Initial 2016 
Periodcalendar year and each Review 
Period as applicable;  

(iv) the ACCC will make a determination under 
sections 4.10(d) and 4.10(e) in respect of 
the Initial 2016 Period :Initial 2016 Period – 
based on the Rate of Return and existing 
average remaining mine life; specified in 
section 4.8(a); and 

(C) Extension Period – the revised Rate 
of Return and average remaining 
mine life approved by the ACCC 
under a new access undertaking for 
the Hunter Valley Rail Network 
commencing operation on 1 January 
2017;  

(v) for the purpose of section 4.10(f), the TUT 
Audit will continue to be done on a full 
calendar year basis for the 2016 calendar 
year and the Final Audit Report for 2016 will 
form part of the compliance assessment for 
the Initial 2016 Period.; and 

in applying section 4.9(b)(vi) in reconciling the 
Constrained Coal Customer Accounts, ARTC may 

(b) the second 6 months of the 
2016 calendar year be 
combined with the first 6 
months of the 2017 calendar 
year and a compliance 
assessment is undertaken for 
the Extension Period based 
on the new rate of return and 
mine life approved by the 
ACCC under the new HVAU.  

For asset related costs, the addition 
of new assets will be assessed at the 
mid point of either the Initial 2016 
Period or Extension Period in which 
the commissioning occurred.  

Refer to Annexure 6 for a 

diagrammatical explanation of 

ARTC’s proposal. 



 

  
 

5 

 

do so on an aggregate basis for both Review 
Periods. 

Insert New 

4.10(h) 

Unless an alternative method of providing for the ex 
post adjustment of tariffs in respect of the Extension 
Period is approved by the ACCC as part of an 
undertaking which replaces this Undertaking, for the 
purpose of carrying out ARTC’s annual compliance 
assessment for the Extension Period, sections 4.9 
and 4.10 and Schedule G will apply as follows:  

(i) ARTC will submit to the ACCC by 31 
October 2017 documentation in accordance 
with sections 4.9 and 4.10 of this 
Undertaking to enable the ACCC to carry 
out the compliance assessment for the 
Extension Period; 

(ii) ARTC will submit to the ACCC 
documentation in accordance with 
requirements of section 4.10 and Schedule 
G in respect of the Extension Period; 

(i)(iii) the ACCC will make a determination under 
sections 4.10(d) and 4.10(e) for the 
Extension Period based on the revised rate 
of return and average remaining mine life 
approved by the ACCC under the new 
access undertaking approved by the ACCC 
for the Hunter Valley Rail Network 
commencing operation on 1 July 2017 
(“New Undertaking”);  

(iv) the outcome of the ACCC’s determination 
under section 4.10(d)(ii) will be passed 
through to Constrained Coal Customers 
through unders and overs accounting 
pursuant to section 4.9; and 

(ii)(v) for the purpose of section 4.10(f), the TUT 
Audit will continue to be done on a full 
calendar year basis for the 2017 calendar 
year under and in accordance with the terms 
of the New Undertaking.  For the avoidance 
of doubt, the Final Audit Report for 2017 will 
not form part of the compliance assessment 
for the Extension Period. 

The purpose of this clause is to 

provide for the annual compliance 

assessment for the Extension Period 

(spanning the 2016 and 2017 

calendar years) to reflect the rate of 

return and average remaining mine 

life approved by the ACCC as part of 

the new undertaking. 

ARTC proposes that the compliance 

assessment for the Extension Period 

(ie from 1 July 2016 to 30 June 2017) 

be undertaken in October 2017 based 

on the new rate of return and mine 

life approved by the ACCC under the 

New Undertaking.  The approved rate 

of return and average remaining life 

will therefore apply, through the 

compliance assessment process, for 

the 12 month extension period as well 

as the period up to the review date in 

the New Access Undertaking.  

The outcome of this reconciliation will 

be passed through to Constrained 

Coal Customers through the unders 

and overs accounting.  

The obligation to undertake the 

Extension Period compliance 

assessment will survive the expiry of 

the HVAU.  

This extension does not seek to 

address issues being discussed as 

part of the New Undertaking.  They 

will be dealt with as part of the 

approval of the New Undertaking. 

ARTC considers that having a 

separate compliance assessment 

process for the Extension Periods in 

October 2017 has the following 

benefits:  

(a) it accelerates the 
compliance assessment 
outcomes and provides 
industry with a cash flow 
benefit ahead of April 2018; 
and 

(b)(a) it aligns the differing rates 
of return spanning across 
different years and 
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undertakings, resulting in 
normal calendar year 
compliance assessments 
undertaken from 1 January 
2018 onwards.  

Amend 

previous 

4.10(h) 

(now 

4.10(i)) 

Sections 4.9 and 4.10 and Schedule G and such 
other sections of the Undertaking as required to give 
effect to section 4.10(g) 4.10(h) survive termination 
of this Undertaking or expiry of the Term and to 
avoid doubt, include any obligations to perform any 
actions on a date after the expiry of this Undertaking. 

Proposed amendments ensure that 

ARTC is required to undertake the 

Extension Period compliance 

assessment in October 2017 even 

after the expiry of the HVAU. 

Amend 

previous 

4.10(i) 

(now 

4.10(j)) 

Without limitation to section 4.10(ih), ARTC will 
ensure that any new access undertaking for the 
Network which it submits to replace this Undertaking 
is consistent with, and gives effect to, the transitional 
arrangements contemplated by section 4.10(hg). 

Proposed amendments makes 

certain that a new access undertaking 

will give effect to the transitional 

arrangements for the 2017 TUT as 

contemplated by section 4.10(h).  

Clause 

4.22 

4.22 Extension Period Access Charges 

The following Indicative Access Charges will apply 
for the Extension Period (and, to avoid doubt, such 
charges constitute charges published and 
determined by ARTC in accordance with the 
Undertaking for the purposes of clause 4(b)(i) of 
Schedule 3 of the Access Holder Agreements): 

ARTC 20176 H12 Hunter Valley Access Charges 
 

The following 20176 H12 Initial Indicative Access 
Charges, Interim Access Charges and Charges for 
non-Indicative Services apply from 1 July January 
20176 to 301 June December 20176. 

For the purposes of the further 

extension period, ARTC proposes to 

roll forward the pricing that applied to 

the first 6 month extension into the 

second 6 month extension.  Proposed 

amendments to clause 4.22 to effect 

this.   

The varied undertaking will set out 

the Indicative Access charges which 

will reflect the interim rate of return 

and updated inputs relating to costs.  

Refer to Annexure 5. 

The existing Access Holder 

Agreements will adopt the new 

pricing. 

Amend 

section 

4.23 

4.23 Tier 1 change to system wide true up test 
for 2016 and 2017 Calendar Years 

(c) Clause 5.4 of the Access Holder 
Agreements has been amended pursuant to 
a variation to the Undertaking approved by 
the ACCC in June 2016 and a further 
variation approved by the ACCC by 
December 2016 for the purpose of 
calculating ad hoc rebates and applying the 
system wide true up test and annual 
reconciliation under the Access Holder 
Agreements where there are two sets of 
pricing during the 2016 calendar year.  

The proposed amendments clarify the 

approach to calculating the TOP and 

ad hoc rebates for the 2016 calendar 

year, given that different pricing 

applies in the Initial 2016 Period and 

it is unlikely the final approved rate of 

return will be known to apply to the 

period 1 July 2016 to 31 December 

2016 immediately following the 2016 

calendar year.  The annual 

reconciliation for TOP and ad hoc 

rebates for 2016 will occur in 

February 2017.  

The changes provide for this to occur.  

Annexure 3 contains a mark-up of the 

IAHA setting out the proposed 

changes.   
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Amend 

definitions 

The following definitions will need to be amended: 

“Rate of Return” has the meaning given in section 
4.8(a); 

“Review Period” has the meaning given in section 
4.10(g); 

Amendment to definitions for 

completeness. 

New 

definitions 

The following new definitions will need to be added 
to section 14 (Definitions): 

“Interim ROR” has the meaning given in section 
4.8(b); 

“New Undertaking” has the meaning given in 
section 4.10(h)(iii); 

Inclusion of new definitions for 

completeness.  
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Annex 1 

 

Mark-up of the HVAU to reflect proposed variation amendments 
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Annex 2 

 

Clean version of the HVAU incorporating proposed variation amendments
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Annex 3 

 

Mark-up of the IAHA to reflect proposed variation amendments 
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Annex 4 

 

 

Clean version of the IAHA incorporating proposed variation amendments
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Annex 5 

 

 

Refer to attached
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Annex 6 
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