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Abbreviations and acronyms 

 

ABS Australian Bureau of Statistics 

Act Competition and Consumer Act 2010 (Cth) 

ACCC Australian Competition and Consumer Commission 

AER Australian Energy Regulator 

AMP Asset Management Plan 

ARTC Australian Rail Track Corporation 

ATMS Advanced Train Management System 

Capex Capital expenditure 

CCA Competition and Consumer Act 2010 (Cth) 

CEO Chief Executive Officers 

CGS Commonwealth Government Securities 

CPI Consumer Price Index 

CTC Centralised Traffic Control  

DIC Debt Issuance Cost 

DORC Depreciated Optimised Replacement Cost 
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ENOC Excess Network Occupancy Charge  

EMS Environmental Management System 

ERA Economic Regulation Authority of Western Australia 

ESC Essential Services Commission 
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GRV Gross Replacement Value 

GTK Gross Tonne Kilometres 

HER Historical excess returns 

Hunter Valley Network The standard gauge below-rail network subject to the HVAU 

HVAU Hunter Valley Access Undertaking 

IAU Interstate Access Undertaking 

Interstate Network Use of the standard gauge below-rail network defined in Schedule E of the 
IAU which provides railway freight or passenger services and is subject to 
the IAU 

IPART Independent Pricing and Regulatory Tribunal 

ITAA Track Access Agreement for Indicative Services 
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KPI Key Performance Indicator 

MFN Metropolitan Freight Network 

MPM Major Periodic Maintenance 

MRP Market Risk Premium 

NPV Net Present Value  

NSW New South Wales 

NSW RAU New South Wales Rail Access Undertaking 

OECD Organisation for Economic Cooperation and Development 

ORC Optimised Replacement Cost 

Opex Operating expenditure 

PIP Project Implementation Plans 

PMP Project Management Plan 

PN Pacific National 

PPR Project Proposal Reports  

PTRM Post Tax Revenue Model 

QCA Queensland Competition Authority  

QR Queensland Rail 

RAB Regulatory Asset Base 

RBA Reserve Bank of Australia 

RCG Rail Capacity Group 

RCRM Routine Corrective and Reactive Maintenance 

ROR Rate of Return (otherwise as known as WACC) 

SLCAPM Sharpe-Lintner Capital Asset Pricing Model 

SSFL Southern Sydney Freight Line 

SSR Southern Shorthaul Rail 

SRS Sydney Rail Services 

Track Km Track Kilometres 

Train Km Train Kilometres 

Tribunal Australian Competition Tribunal 

VICT Victorian International Container Terminal  

WA Western Australia 

WACC Weighted Average Cost of Capital (otherwise as known as ROR) 
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Executive Summary 

For the reasons set out in this Draft Decision, the ACCC does not consider that the 2018 
Interstate Access Undertaking (2018 IAU) as currently drafted is appropriate to accept, 
having regard to the matters in section 44ZZA(3) of the Competition and Consumer Act 2010 
(Cth) (the Act). 

Background 

On 6 March 2018, the Australian Rail Track Corporation (ARTC) submitted its 2018 IAU 
application for assessment under Part IIIA of the Act. The 2018 IAU is intended to replace 
the 2008 IAU, which has a current expiry date of 28 February 2019. 

The 2018 IAU covers the provision of access to the Interstate Network operated by ARTC. 
This network consists of the track between Kalgoorlie in Western Australia to Acacia Ridge 
in Queensland, and transports bulk freight, non-bulk freight and passengers. 

In assessing the 2018 IAU, the ACCC acknowledges that the Australian rail industry faces 
competition from road freight, especially in the shorter non-bulk movements, and sea for bulk 
freight. However, it also notes that ARTC is a monopoly supplier of below-rail services on the 
Interstate Network. As such, it is recognised that all above-rail operators that provide 
intermodal, bulk and passenger services on the network rely on ARTC to supply an 
important business input.  

The 2018 IAU proposal represents an evolutionary step from the 2008 IAU and in many 
instances ARTC has not proposed wholesale structural changes to the current regulatory 
approach. Given this, the ACCC considers elements of the proposed approach and drafting 
in the 2018 IAU and Indicative Track Access Agreement (ITAA) to be appropriate. However, 
there are also a number of instances where ARTC has proposed either an entirely new 
approach or a significant change to the methodology set out in the 2008 IAU.  

When coupled with the 10 years that have passed since the 2008 IAU was accepted, during 
which time the market dynamics on the Interstate Network have changed and significant 
operational experience under the IAU has been gained, the revised proposals have elicited 
substantial comment from stakeholders. Submissions have focused on concerns with 
ARTC’s proposed implementation of a banded negotiate-arbitrate model for setting access 
Charges, particularly on the implications for potential increases in prices, which would have 
flow on effects for above-rail operator’s ongoing competitiveness with road.   

The ACCC notes that these issues have been taken into account in its consideration of the 
matters in section 44ZZA(3) of the Act as part of the current assessment process.  

ACCC views 

The key issues for assessment of the 2018 IAU are ARTC’s proposed Regulatory Asset 
Base (RAB) roll-forward determining the initial Ceiling Limit to be applied from 2018–19, the 
weighted average cost of capital (WACC), and ARTC’s obligations regarding potential 
regulatory gaps.  

The ACCC considers that ARTC’s proposed RAB roll-forward between 2007–08 and  
2017–18, which ultimately determines the Economic Cost of a Segment or group of 
Segments to be applied from 2018–19, is not appropriate. The Draft Decision sets out the 
ACCC’s significant concerns with ARTC’s approach to the treatment of capex for assets with 
perpetual lives, the initial RAB values for new Segments, prudency of capex, capex funded 
by government grants, the approach to the disposal of assets and the allocation of capex to 
asset types. The ACCC considers the method ARTC has adopted to roll-forward the RAB 
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would not promote the economically efficient operation of, use of and investment in the 
Interstate Network (section 44ZZA(3)(aa)) nor be in the interests of those seeking access to 
the Interstate Network (section 44ZZA(3)(c)).   

The ACCC also considers that ARTC’s proposal for a real pre-tax WACC of 7.76 per cent 
and nominal pre-tax WACC of 10.40 per cent is not appropriate. Rather, the ACCC 
considers a real pre-tax WACC of 5.57 per cent and nominal pre-tax WACC of 8.16 per cent 
is appropriate. The ACCC considers its rate of return will promote the economically efficient 
operation of, use of, and investment in the Interstate Network (section 44ZZA(3)(aa)). As a 
result, this would allow ARTC to obtain a return on its investment that is commensurate with 
the regulatory and commercial risks it faces as well as recognising the interests of those 
seeking access to the Interstate Network, including intermodal, bulk and passenger service 
users of the Network. The 2008 IAU included a real pre-tax WACC of 10.24 per cent and a 
nominal pre-tax WACC of 13.00 per cent. The approved post-tax nominal WACC was 11.76 
per cent. 

There is an expected regulatory gap between the proposed expiry date of the IAU of 
31 June 2023, and the intended commencement date of Inland Rail and any associated 
replacement undertaking in 2025. When combined with: 

 practical concerns raised by stakeholders on the impact of the potential regulatory gap 
were the 2008 IAU’s term to end on their renegotiation of Access Agreements, and 

 the ACCC’s experience with ARTC’s staggered submission of the 2018 IAU and the 
subsequent applications to extend the term of the 2008 IAU  

the ACCC considers a number of amendments to strengthen the regulatory gap provisions 
are necessary. The ACCC considers that these amendments would provide additional clarity 
and certainty as to the respective rights and obligations of ARTC and its customers during 
gap periods under the proposed undertaking, which will have the impact of reducing 
regulatory uncertainty (section 44ZZA(3)(c) and (e)).       

A summary of the ACCC’s views on all matters in the 2018 IAU is set out in Table 1.  

Next steps 

In this Draft Decision the ACCC has outlined its views on the 2018 IAU and how certain 
issues may be resolved by ARTC. The ACCC’s views follow two general, but not mutually 
exclusive, approaches. The first is to propose revisions that the ACCC considers are 
necessary for the 2018 IAU to be appropriate to accept having regard to the matters set out 
in section 44ZZA(3) of the Act. The second is where further information is required by the 
ACCC in order to determine whether ARTC’s proposals in the 2018 IAU are appropriate or to 
ensure they are effectively implemented. The ACCC notes that many of the issues that are 
raised in this Draft Decision are interrelated, and the appropriate way forward in one area will 
be dependent on how ARTC addresses concerns raised in another.  

The ACCC notes however that in its recent application to extend the term of the 2008 IAU by 
two months from 21 December 2018 to 28 February 2019, ARTC is of the view that this 
extension provides: 1 

sufficient time for a final decision to be reached on the renewed 2018 IAU … [and 
that ARTC] sees no reason that any further extension of the 2008 IAU could be 
required. 

                                                
1  ARTC, 2008 Interstate Access Undertaking Extension Application to the ACCC, 16 November 2018, p. 1. 
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In light of ARTC’s position and in order for this timeframe to be achieved should ARTC seek 
to resubmit a revised version of the IAU, the ACCC notes that:  

 ARTC will need to consider and submit a revised IAU responding to the ACCC’s views 
and requests for further information set out in this Draft Decision in early to mid-January 
2019  

 the ACCC will need to consult on the revised undertaking in line with the statutory 
timeframes in the Act and ARTC considers its response to any submissions received on 
its revised IAU in mid-January to early February 2019  

 the ACCC will draft and release a final decision on the replacement IAU prior to the 
current expiry date of 28 February 2019. 

The ACCC recognises that this is an extremely tight timeframe and that any ability to meet 
this timeframe will depend primarily on ARTC’s timely and comprehensive response to the 
views set out in this Draft Decision. However, the ACCC has provided its views on the 
2018 IAU, has proposed revisions throughout this Draft Decision, and/or has set out the 
information required to reach a concluded position to assist in finalising the assessment of a 
replacement IAU.  

Should ARTC consider the lodgement of a revised IAU to be necessary in response to the 
ACCC’s Draft Decision, the ACCC notes that the statutory period will recommence at the 
date of re-lodgement. In the absence of a withdrawal however, the ACCC notes that it will 
move to a final decision on the 2018 IAU within the current statutory period, which is 
currently scheduled to expire on 26 February 2019. 

The ACCC is seeking submissions from ARTC and stakeholders in relation to this Draft 
Decision before making its final decision.  
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ACCC views on the 2018 IAU 

The structure of the Draft Decision and the ACCC’s views on the 2018 IAU are set out in 
Table 1. 

Table 1: ACCC views on the 2018 IAU 

Chapter Title ACCC view 

4 Scope and 
administration 

This chapter sets out administrative matters for the 2018 IAU, 
including the preamble, objectives, term of the undertaking, 
regulatory ‘gap’ provisions, and contact details.  

The ACCC considers that the matters discussed in the 
scope and administration chapter are appropriate, subject to 
the following amendments: 

 the regulatory ‘gap’ provisions set out at sections 2.2(b) 
and (c) be strengthened to provide clarity and certainty 
as to the respective rights and obligations of ARTC and 
its customers under the proposed undertaking. 

 ARTC to include formal information gathering powers, 
similar to those introduced in June 2017 under the 
2011 HVAU, to increase the ACCC’s current ability to 
obtain relevant information once an undertaking is 
accepted to allow the ACCC to properly discharge the 
functions and powers provided to it under the 2018 IAU.  

5 Negotiating for access 
and dispute resolution 

This chapter discusses those provisions in section 3 of the 
2018 IAU covering the negotiation for access process and the 
dispute resolution mechanism.  

The ACCC considers that the negotiation for access and 
dispute resolution provisions are appropriate to accept, 
subject to the following amendments:  

 update the drafting of sections 3.3(a), s.3.8(c)(iv) and 
3.11(b) to clarify that ARTC intends to publish all 
commercially agreed terms and conditions (including 
prices) for existing and potential users to be able to 
access such prices for similar services, including 
timeframes for publication 

 inclusion of an expanded cost recovery provision at 
section 3.12.4(b)(xiii) to allow the ACCC to recover ‘the 
amounts of any out of pocket expenses incurred by the 
ACCC (including costs for external consultants to assist 
the ACCC)’ in arriving at an arbitrated outcome. A similar 
amendment was included in the 2011 HVAU with 
acceptance of the September 2018 variation on 
29 November 2018. 

6 Regulatory Asset Base This chapter discusses the opening RAB value that ARTC 
proposes for 2018–19. This incorporates the RAB roll-forward 
method applying for 2008 IAU and 2018 IAU, opening RAB for 
the 2008 IAU, new Segments, capex, indexation, depreciation, 
disposals and opening RAB for the 2018 IAU.   

In comparison to the 2008 IAU, the ACCC notes ARTC has 
not proposed changes to the drafting for the RAB roll-
forward method for the 2018 IAU. As such, the ACCC 
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considers the RAB forward method applying for the 2008 
IAU and 2018 IAU remains appropriate. 

The ACCC notes between 2006–07 and 2017–18, ARTC 
submits the RAB increased from $3.7 billion to $10 billion for 
the Interstate Network (based on ARTC’s financial models). 
The ACCC considers application of the RAB roll-forward to 
2018–19, resulting in an opening RAB of $10 billion in 2018–
19, is not appropriate. The ACCC has concerns with the 
opening RAB value of new Segments, prudency of capex 
proposed to be included, inclusion of replacement 
expenditure on track assets into the RAB, capex funded by 
government grants, application of indexation, application of 
depreciation, lack of disposals, operation of ARTC’s 
financial models and that the RAB could be perpetually 
increasing. 

7 Floor and Ceiling 
Limits 

This chapter discusses the components of the Floor Limit and 
Ceiling Limit for a Segment proposed by ARTC. Where the Floor 
Limit means revenue sufficient to cover incremental cost of a 
Segment and the Ceiling Limit means revenue sufficient to 
recover the Economic Cost of a Segment.  

The ACCC considers ARTC proposal to remove depreciation 
of Segment Specific Assets is not appropriate, given ARTC 
depreciates signal and communication assets. The ACCC 
has significant concerns with ARTC’s financial models and 
the calculated Floor and Ceiling Limits for 2018–19. The 
ACCC requires further information on the basis for the 
incremental cost allocators. The ACCC considers ARTC has 
not provided a reasonable degree of transparency to 
stakeholders. Finally, the ACCC considers it is inadequate 
that ARTC is unable to provide the actual Floor and Ceiling 
Limits between 2007–08 and 2017–18. The information is 
needed to assess whether ARTC’s revenue is at or above the 
Ceiling Limit on Segments.     

8 Depreciation This chapter discusses how ARTC proposes to depreciate assets 
on the Interstate Network for the 2018 IAU. Depreciation of 
assets is included in the RAB roll-forward of a Segment (section 
4.2(d)(ii) of the 2008 and 2018 IAU) and  in determining the 
Economic Cost of a Segment (section 4.4(f) of the 2008 and 
2018 IAU). 

The ACCC considers ARTC’s proposal to continue applying 
a perpetual life to track assets is not appropriate. The ACCC 
notes that while it approved this for the 2008 IAU, it has 
more information on how the perpetually lived assets are 
treated by ARTC in its financial model. 

The ACCC considers ARTC’s proposal to continue applying 
an economic life of 30 years to signal and communication 
assets is appropriate. However, the ACCC considers the 
approach undertaken by ARTC in its financial models to 
determining depreciation is not appropriate. The ACCC 
considers that ARTC should substantially revise its financial 
model such that it is consistent with regulatory economic 
principles and efficient capital charge determination. 
Further, the ACCC considers that ARTC should introduce 
quality assurance processes and checks to minimise errors 
in its financial model.    

The ACCC notes ARTC has not included depreciation on 
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non-Segment Specific Assets, which is a component of the 
Economic Cost of a Segment (section 4.4(f) of the 2008 and 
2018 IAU). As such, the ACCC is concerned the Economic 
Cost of Segments may not be efficient. The ACCC requires 
further information from ARTC on its non-Segment Specific 
Assets.   

9 Weighted Average 
Cost of Capital 

This chapter sets out ARTC’s proposal for the WACC to be 
applied in its financial model for the purposes of determining the 
return on assets that ARTC will be entitled to recoup and, 
ultimately, the Ceiling Limit for prices that ARTC will be able to 
charge under the 2018 IAU. 

The ACCC considers that ARTC’s proposal for a nominal 
post-tax WACC of 8.97 per cent (corresponding to a nominal 
pre-tax WACC of 10.4 per cent and real pre-tax WACC of 
7.76 per cent) is not appropriate. Rather, the ACCC 
considers that a nominal post-tax WACC of 7.28 per cent 
(corresponding to a nominal pre-tax WACC of 8.16 per cent 
and real pre-tax WACC of 5.57 per cent) to be appropriate. 

10 Capital expenditure  This chapter discusses ARTC’s proposal to remove section 
4.4(e) and Schedule H of the 2008 IAU for the 2018 IAU.  

The ACCC considers ARTC’s proposal is not appropriate as 
it does not provide transparency for stakeholders and does 
not ensure prudency of ARTC’s capex.      

11 Operating expenditure This chapter discusses: 

 ARTC’s proposed maintenance and overhead forecasts, 
which make up an input into the Floor and Ceiling Limit model 

 ARTC’s past actual maintenance and overhead costs 

 the cost components that make up these forecasts 

 the method by which costs are allocated to Segments on the 
Interstate Network.  

The ACCC considers ARTC’s forecast operating expenditure 
(opex) and ARTC’s approach to cost allocation are 
inappropriate. The ACCC requires the following 
amendments in order for ARTC’s proposal to be considered 
appropriate: 

 The ACCC considers that applying a 10 per cent margin 
to all variable maintenance activities is unlikely to be 
efficient, and requires ARTC to remove this margin from 
its forecast maintenance expenditure. 

 The ACCC considers that ARTC should amend the 
2018 IAU to clarify how it allocates overhead costs 
between its networks. 

The ACCC seeks further information from ARTC in support 
of its proposals: 

 Information and evidence from ARTC demonstrating why 
the forecast maintenance and overhead costs in the 
2018–19 year should be considered efficient and 
consequently used as a base year for the rest of the term 
of the 2018 IAU.    

 Explanation for why there are inconsistencies in the 
dates that ARTC states it began operating new Segments 
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between 2007–08 and 2017–18, and when maintenance 
expenditure was spent on these Segments. 

 Explanation for why ARTC has applied cost 
adjustments to the Melbourne (Tottenham) – 
Macarthur, Moss Vale – Unanderra and MFN 
Segments only. 

The ACCC seeks submissions from stakeholders as to 
whether it is appropriate to escalate the Indicative Access 
Charges Range by CPI each year. 

12 Access pricing range 
and structure 

This chapter sets out ARTC’s proposed approach to the structure 
of Charges. This includes discussion of the characteristics of the 
Indicative Services, as well as the development and escalation of 
the Indicative Access Charges Range, which is based on the 
Indicative Service.     

The ACCC considers that ARTC’s overall approach to the 
structure of Charges is not appropriate to accept for the 
following reasons: 

 ARTC has not sufficiently demonstrated that a two part 
tariff, with negotiable allocation between the flagfall and 
variable components, is cost reflective for Segments 
where revenue is approaching the Ceiling Limit.  

 Removing the Excess Network Occupancy Charge 
(ENOC) is appropriate as it provides clarity and certainty 
to Operators and Applicants regarding the costs of 
accessing the Network. 

 The ACCC has concerns regarding the calculation of the 
Floor and Ceiling Limits, which are the inputs to the 
Indicative Access Charging Range, and whether they can 
be considered economically efficient. Further, the 
calculation of the inputs to the Indicative Access 
Charges Range do not provide sufficient transparency to 
Operators and Applicants about how it is determined. 

 The mechanism for adjusting the Indicative Access 
Charges Range does not allow for decreases in the 
range, which the ACCC considers does not reflect how 
input costs change over time.  The ACCC seeks views 
from stakeholders regarding whether CPI is the 
appropriate mechanism for escalating the Indicative 
Access Charges Range, noting the ACCC’s concerns 
that it does not reflect variations in input costs. 

 The proposed characteristics of the Indicative Service 
does not reflect the predominant train type used on all 
Segments of the Network. 

ARTC has proposed to include ‘changes requested by the 
Applicant to the Indicative Access Agreement’ as a criteria 
for Charge differentiation in section 4.2(c) of the 2018 IAU. 
The ACCC considers that this inclusion is appropriate as it 
is in ARTC’s legitimate business interests and provides 
greater clarity and certainty for access seekers. 

The ACCC considers the ARTC’s proposed approach to 
publishing Charges to guide negotiations with Operators 
and Applicants is appropriate, subject to amendments to 
sections 2.7(b)(iv), 3.3(a) and 3.8(c)(iv) to clearly set out the 
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information ARTC will publish. 

The ACCC requires ARTC to makes amendments to the IAU 
and/or ITAA to clarify its intention with the implementation 
of the Advanced Train Management System (ATMS), for 
clarity and certainty. 

13 Compliance approach This chapter sets out the ACCC’s view on ARTC’s proposed 
approach to compliance under the 2018 IAU.   

The ACCC considers that the 2018 IAU should be subject to 
an annual compliance assessment process for all Segments 
in the IAU. In coming to this view, the ACCC considers that 
an annual compliance assessment process would provide: 

 regulatory consistency with the Independent Pricing and 
Regulatory Tribunal’s (IPART’s) compliance process 

 clarity and certainty as to where the Charges are 
positioned with respect to the Ceiling Limit 

 greater transparency over ARTC’s capex, opex and the 
RAB. 

The ACCC requests that ARTC provide the ACCC with actual 
values for revenue, capex and opex annually for each 
Segment over the term of the 2018 IAU, in order to assess 
whether ARTC is approaching the Ceiling Limit on any 
Segments (i.e. access revenue is more than 80 per cent of 
the full Economic Cost).   

14 Capacity management This chapter considers the capacity management provisions 
governing the allocation and transfer of network capacity in 
section 5 of the 2018 IAU and the ITAA. ARTC has not proposed 
any changes to the capacity management provisions in the 
2018 IAU when compared to the 2008 IAU.  

The ACCC considers that the capacity management 
provisions remain appropriate as they provide 
administrative mechanisms by which ARTC will determine 
whether there is sufficient capacity, allocate capacity where 
there are mutually exclusive access right applications, and 
resume capacity for under-utilisation and facilitate the 
transfer of capacity. 

The Port of Melbourne requests that ARTC consider 
developing a policy approach under the capacity 
management provisions to deal with the bottleneck between 
intermodal terminals, future port rail shuttles and the port, 
and how the capacity resumption provisions may affect 
such services. The ACCC encourages ARTC to engage with 
the Port of Melbourne on its concerns. 

15 Network connections, 
additions to capacity, 
and Network Transit 
Management  

This chapter considers sections 6, 7 and Schedule F of the 
2018 IAU and clause 4.7 and Schedule 4 of the ITAA, which set 
out the conditions under which ARTC will consent to connecting 
third party track to the Interstate Network, invest in additional 
capacity – including its obligations to consult with Operators, and 
ARTC’s approach to the management of train movements on its 
Network.  

The ACCC considers that the proposed Network 
connections, capacity additions and Network Transit 
Management provisions are appropriate to accept, subject to 
a number of amendments to provide clarity and certainty as 
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to their intended operation: 

 amend section 6.1(b) to oblige ARTC to provide reasons, 
if requested, why it has refused a Network connection 
under any of the relevant grounds in section 6.1(a). The 
current limited obligation may unnecessarily delay a 
Network connection where a reason for refusal is 
unrelated to a reduction in capacity 

 update the definition of ‘Commuter Peak Services’ in 
Schedule F of the 2018 IAU and Schedule 4 of the ITAA, 
as it currently refers to Newcastle Station, which was 
closed in 2014.  

The ACCC also seeks information from ARTC and 
stakeholders on the operation of section 6.5 as to its 
effectiveness in facilitating consultations in relation to the 
planning of additional capacity to determine whether the 
approach continues to strike the appropriate balance 
between effective consultation with users and the interests 
of ARTC as the infrastructure owner. 

Finally, the ACCC notes the Port of Melbourne’s request that 
ARTC provide clarity around the rules for connecting 
intermodal terminals/hubs. As intermodal terminals are 
likely to seek to connect to ARTC’s Interstate Network in the 
near future, the ACCC encourages ARTC to engage with the 
Port of Melbourne on this matter. 

16 Performance 
indicators 

This chapter discusses both the reporting and auditing 
requirements set out at section 8 and Schedule G of the 
2018 IAU and clause 2.9 and Schedule 5 of the ITAA, that 
require ARTC to account for its performance, which aids access 
seekers in gauging their reasonable expectations of service 
standards. 

Although no changes were proposed to these provisions when 
compared to the 2008 IAU, as the current IAU covered a ten year 
regulatory period during which were significant changes in the 
market dynamics, the ACCC considers this necessitated a 
reconsideration of whether the existing performance indicators 
remain appropriate in the 2018 IAU.  

Based on current submissions, the ACCC considers that: 

 the current freight-related performance indicators remain 
appropriate as they increase transparency to access 
seekers by which ARTC can be held accountable to 
relevant service standards 

 further submissions are sought from ARTC and 
stakeholders in order to determine whether the 
introduction of mandatory service quality standards are 
necessary. This is a position the ACCC identified in its 
decision on the 2008 IAU, in a situation where ARTC 
were to move closer to recovering full Economic Costs 
on certain Segments on the Interstate Network 

 ARTC should be required to update the 2018 IAU to 
include passenger-related performance indicators where 
doing so would provide information over and above that 
provided under ARTC’s current reporting obligations. 
The ACCC seeks further submissions on what these 
additional obligations might cover. 
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17 Indicative Track 
Access Agreement 

This chapter discusses matters in relation to the ITAA attached to 
the proposed 2018 IAU.  

ARTC states that it has proposed changes to the 2018 ITAA that 
clarify risk allocations, reflect the movement from an indicative 
tariff model to a banded negotiate-arbitrate model, include 
provisions included in Access Agreements negotiated under the 
2008 IAU, and simplify the operation of clauses.  

The ACCC notes that while a number of the proposed 
amendments to the ITAA provide clarity and certainty as to 
the intended operation of the clauses, the ITAA as a whole is 
not considered to be appropriate to accept.  

The ACCC considers that the following amendments are 
required in order for the ITAA to be considered appropriate: 

 clarify how tariffs will change year on year under clause 
4.5(a) of the 2018 ITAA (and section 4.6(d) of the 2018 
IAU), subject to the ACCC’s concerns regarding CPI 
discussed in chapter 12 of this Draft Decision, and 
ensuring that these provisions are consistent with 
ARTC’s ‘standing offer’ on its website 

 given the proposed introduction in clause 6.1 of the ITAA 
of a caveat to ARTC’s obligation to ensure the Network is 
maintained in a condition fit for use, that a provision be 
included obliging ARTC to report directly to individual 
Operators on any restrictions or instructions, including 
the length of time that restrictions or instructions will be 
in place. The ACCC also seeks views from stakeholders 
on whether this proposal would address concerns raised 

 reinstate clause 11.4(a) of the ITAA which currently 
requires that ARTC investigate all Incidents in 
accordance with law, which the ACCC does not consider 
to be redundant given the additional obligations in the 
provision around co-operation by relevant parties  

 amend the ATMS provisions in the 2018 IAU and ITAA to 
clarify that the ATMS will not form any part of the 2018 
IAU at its Commencement Date, and that while ARTC 
may seek to negotiate an adjustment to an Operator’s 
charges within the constraints of the Ceiling Limit, the 
obligation on either party is simply to engage in good 
faith negotiations  

The ACCC also notes that it has invited further submissions 
from ARTC and stakeholders on: 

 industry norms regarding the requirement of Operators 
to pay monthly charges within 21 days under clause 4.4 

 the meaning of ‘non-price terms’ under clause 5.6 

 reasons why the ITAA does not refer to environmental 
protections in states other than NSW and South Australia 
under clause 13.6 

 the claimed redundancy of the reference to the 
‘environmental manual’ in clause 13.8 

 the proposed amendments to the loss and damage 
provisions in clause 15 
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 the liability insurance provisions in clause 16 

 the definition of a ‘Force Majeure’ event in clause 20.3 

 reasons why there are references to network rules and 
requirements in all relevant states except Queensland in 
Schedule 6.  

18 Conclusion and next 
steps 

This chapter sets out the ACCC’s Draft Decision in relation to the 
2018 IAU, and the steps that ARTC, stakeholders and the ACCC 
will need to undertake in order to finalise assessment of the IAU.  

These steps clarify what will be required should ARTC choose to 
withdraw and re-lodge a revised IAU for ACCC assessment by 
28 February 2019 (the current expiry date of the 2008 IAU), or 
decide to finalise the assessment of the proposed 2018 IAU prior 
to the expiry of the current statutory assessment period on 
26 February 2019.  

 Appendices One appendix is attached to this Draft Decision: 

 Appendix A—Table of drafting errors 
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1. Introduction 

On 6 March 2018 the Australian Rail Track Corporation (ARTC) submitted the 
2018 Interstate Access Undertaking (2018 IAU) to the Australian Competition and Consumer 
Commission (ACCC) for assessment under Part IIIA of the Competition and Consumer Act 
2010 (Cth) (the Act). The 2018 IAU provides for access to the Interstate Network operated 
by ARTC in Queensland, New South Wales (NSW), Victoria, South Australia and Western 
Australia (WA). 

The ACCC has previously accepted access undertakings for the Interstate Network in 
May 2002 and July 2008, in accordance with Part IIIA of the Trade Practices Act 1974 (Cth) 
(as it was then).  

Section 2.2(c) and (d) of the 2008 IAU state that where ARTC submits a new undertaking to 
the ACCC for assessment, it ‘will also apply to the ACCC for an extension of the expiring’ 
undertaking. The timeframe for any extension would be based on ARTC’s estimate of when 
a replacement undertaking would take effect following approval by the ACCC.  

This provision was introduced to deal with the possibility of a regulatory ‘gap’, given there 
are no statutory protections for access seekers between the expiry of one undertaking and 
the acceptance of a new undertaking.  

The term of the 2008 IAU was originally due to expire on 21 August 2018. On 28 June 2008, 
ARTC submitted an application to vary its 2008 IAU by four months. ARTC submitted that 
this was to ensure regulatory coverage of the Interstate Rail Network while the ACCC 
completes its review and assessment of the 2018 IAU.2  

On 25 July 2018, the ACCC consented to ARTC's variation application and the 2008 IAU 
was extended to 21 December 2018. 

The ACCC requested further information from ARTC in order to assess the proposed 
2018 IAU. Given this information request, and with ARTC’s final response being received on 
30 October 2018, ARTC submitted a further application on 16 November 2018 to extend the 
term of the 2008 IAU for just over two months. The ACCC consented to ARTC’s extension 
application on 12 December 2018. The current expiry date for the 2008 IAU is 28 February 
2019.  

The proposed 2018 IAU maintains the general structure and features of the 2008 IAU with 
the following key changes: 

 a 5 year term (and the removal of the mid IAU review) 

 a nominal post-tax rate of return of 8.97 per cent 

 inclusion of two new Segments (Sydney Metropolitan Freight Network and Queensland 
Border – Acacia Ridge) 

 removal of indicative tariffs and the introduction of a ‘banded negotiate–arbitrate model’, 
where access prices can be negotiated directly between ARTC and its customers, within 
an Indicative Access Charges Range. 

1.1. Request for submissions 

The ACCC, by publication of this Draft Decision, is inviting submissions from interested 
parties. In particular, the ACCC seeks submissions on: 

                                                
2  ARTC, Application to extend the 2008 IAU to 21 December 2018, 28 June 2018, p. 1. 
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 the ACCC’s views on the various aspects of the 2018 IAU 

 further information stakeholders consider the ACCC should have regard to in finalising its 
assessment of the 2018 IAU  

 whether, if the ACCC’s proposed revisions were adopted by ARTC in a revised 
undertaking, such revised undertaking would be appropriate 

 the next steps in order to finalise the assessment of the 2018 IAU / any revised 
replacement IAU. 

In making a submission, please include detailed reasons to support the views offered. If 
there are aspects of the 2018 IAU that are considered to be not appropriate, please provide 
suggested changes that could be made to address the relevant concerns, including to the 
level of drafting amendments where possible. 

If ARTC decides to withdraw and resubmit a revised version of the 2018 IAU prior to the 
close of submissions, stakeholders will have an opportunity to provide submissions on any 
revised application. 

1.1.1. Invitation to make a submission 

Submissions should be addressed to: 

Mr Matthew Schroder 
General Manager 
Infrastructure & Transport – Access & Pricing Branch 
Australian Competition and Consumer Commission 
GPO Box 520 
Melbourne VIC 3001 

 
Email: transport@accc.gov.au  

1.1.2. Due date for submissions 

Submissions on this Draft Decision are due by 18 February 2019. It is in stakeholders’ 
interests that submissions are lodged by this date, as section 44ZZBD(3) of the Act allows 
the ACCC to disregard any submission made after this date. 

Given the Draft Decision has been released in December, the ACCC is allowing a longer 
consultation period than normal in recognition of ARTC and stakeholder availability over this 
period. 

1.1.3. Confidentiality 

The ACCC strongly encourages public submissions. Unless a submission, or part of a 
submission, is marked confidential, it will be published on the ACCC’s website and may be 
made available to any person or organisation upon request. If stakeholders wish to provide a 
confidential submission, the ACCC asks that stakeholders provide a full copy of the 
document and a public version with the confidential information omitted, that will be 
published on the ACCC website. 

Sections of submissions that are claimed to be confidential should be clearly identified. The 
ACCC will consider each claim of confidentiality on a case by case basis. If the ACCC 
refuses a request for confidentiality, the submitting party will be given the opportunity to 
withdraw the submission in whole or in part. 

mailto:transport@accc.gov.au
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For further information about the collection, use and disclosure of information provided to the 
ACCC, please refer to the ACCC publication ‘Australian Competition and Consumer 
Commission/ Australian Energy Regulatory Information Policy – the collection, use and 
disclosure of information’ available on the ACCC website. 

1.1.4. ACCC assessment 

The framework that the ACCC applies in deciding whether to accept an access undertaking 
is set out in section 44ZZA(3) of the Act. Essentially, the ACCC may accept the undertaking 
if it thinks it appropriate to do so, having regard to various matters. The full framework is set 
out in chapter 3 of this Draft Decision. 

Under section 44ZZBC(1) of the Act, the ACCC must make a decision in relation to the 
application within the period of 180 days starting at the start of the day the application was 
received (referred to as ‘the expected period’). 

Section 44ZZBC(2) of the Act also provides for ‘clock-stoppers’, meaning that some days will 
not count towards the 180 days of the expected period in certain circumstances. In 
particular, the clock stops when the ACCC publishes a notice inviting public submissions in 
relation to an undertaking application, or when the ACCC gives a notice requesting 
information in relation to an application. 

The ACCC’s statutory timeframe for assessing the 2018 IAU ends on 26 February 2019, 
taking into account clock-stoppers. The ACCC notes that the expiry date of the 2008 IAU is 
currently 28 February 2019. 

1.1.5. Timeline for assessment of a replacement to the 2008 IAU  

Table 2 outlines the indicative timeline for the remainder of the ACCC’s assessment of a 
replacement to the 2008 IAU. This estimate is based on ARTC’s 12 December 2018 
extension of the 2008 IAU expiry date from 21 December 2018 to 28 February 2019 and 
ARTC’s view that this further extension provides: 3 

sufficient time for a final decision to be reached on the renewed 2018 IAU … [and 
that ARTC] sees no reason that any further extension of the 2008 IAU could be 
required.  

Table 2: Indicative timeline for replacement IAU to be accepted by 28 February 2019 

Date Event 

20 December 2018 Release of ACCC Draft Decision on 2018 IAU. 

January/February  2019 Consultation on ACCC Draft Decision on 2018 IAU to 18 February 2019. 

early to mid-January 
2019 

Withdrawal of 2018 IAU from ACCC’s consideration prior to consultation 
period on Draft Decision closing and lodgement by ARTC of revised IAU 
incorporating recommendations from the Draft Decision. 

mid-January/early 
February 2019 

Consultation on revised IAU. 

mid to late February 
2019 

Release of ACCC final decision on 2018 IAU or on revised IAU. 

28 February 2019 Expiry of 2008 IAU. 

                                                
3  ARTC, 2008 Interstate Access Undertaking Extension Application to the ACCC, 16 November 2018, p. 1. 
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In light of ARTC’s position, the ACCC notes that in order for this timeframe to be achieved, 
there are a significant number of steps that are required to be completed. Specifically: 

 ARTC to consider and submit a revised IAU in light of the ACCC’s views as set out in this 
Draft Decision and the requests for the provision of information by the ACCC.  

 ACCC to consult on the revised undertaking in line with the statutory timeframes in the 
Act, ARTC to consider its response to any submissions received on its revised IAU.  

 ACCC to draft and release a final decision on the replacement IAU. 

The ACCC recognises that this is a tight timeframe. However, the ACCC has provided its 
views on the 2018 IAU, has proposed revisions throughout this Draft Decision, and/or has 
set out the information required to reach a concluded position to assist in finalising the 
assessment of a replacement IAU in a timely manner.  

The ACCC notes that the ability to meet this timeframe will depend primarily on ARTC’s 
timely and comprehensive response to the views in this Draft Decision. The ACCC considers 
that ARTC should continue to engage with the ACCC and stakeholders on its proposed next 
steps in order to finalise the assessment process. 

1.1.6. Further information 

Information regarding the 2018 IAU and other relevant material, including supporting 
submissions from ARTC, information requests and ARTC’s responses are available on the 
ACCC’s website at the following link:  

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-
undertaking/interstate-rail-access-undertaking-2018  

Public submissions made during the current process are also posted at this location.  

The current 2008 IAU, including applications, submissions and decision documents 
regarding extensions to the term of the 2008 IAU, are available on the ACCC’s website at:  

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking 

For queries about any matters raised in this document, please contact: 

Emma Ansell 
Acting Director 
Infrastructure & Transport – Access & Pricing Branch 
Phone: +61 3 9290 6930 
Email: emma.ansell@accc.gov.au  

  

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking
mailto:emma.ansell@accc.gov.au
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2. Background 

2.1. ARTC 

ARTC began operations on 1 July 1998, the result of an Inter-Governmental Agreement 
among the Australian, NSW, Victoria, Queensland, South Australia and Western Australia 
Governments.4  

ARTC was established as a consolidated rail track owner and operator to create a single 
avenue for all operators seeking access to the national interstate rail network, consistent 
with the National Rail Summit Heads of Agreement and the Competition Principles 
Agreement.5  

ARTC’s objectives under the Inter-Governmental Agreement are to provide efficient and 
seamless access to the Interstate Network by: 

 operating the business on commercially sound principles; 

 pursuing a growth strategy for interstate rail; 

 improving interstate rail infrastructure through better asset management and a program 
of investment; and 

 promoting operational efficiency and uniformity on the interstate network.6 

ARTC submits that this framework provides for it ‘to have commercial performance 
incentives and the capacity to price, market and manage supply of its services flexibly in the 
context of a competitive transport market’.7 

ARTC states that it has ‘prepared [the 2018 IAU] … voluntarily in pursuance of its charter 
objectives.’8 

The ACCC notes ARTC’s submission that ‘it believes an IAU is necessary for the [following] 
key reasons’: 9  

 [i]t provides simplicity and certainty in the access negotiation process; 

 [g]iven rail is covered by relevant state based regulation, a single undertaking with the 
ACCC is more efficient than dealing individually with all mainland state economic 
regulators; and 

 [i]t is envisaged that the economic regulation of the interstate road network will become a 
reality during the term of this undertaking; providing a framework to negotiate within a 
floor and ceiling is therefore most likely to deliver regulatory neutrality when economic 
regulation of the road network is introduced in the future. 

                                                
4  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 8. 
5  National Competition Council, National Competition Policy: Major areas for reform, viewed 20 October 2018, 

ncp.ncc.gov.au/pages/reform. 
6  Inter-Governmental Agreement establishing ARTC, 14 November 1997. The ACCC understands that this agreement has 

since expired. 
7  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 8. 
8  Section 1.1(h), 2018 IAU. 
9  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 22. 

http://ncp.ncc.gov.au/pages/reform
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2.2. Interstate Network 

The track managed by ARTC on the Interstate rail network extends for around 
8500 kilometres from Western Australia to Queensland, through South Australia, Victoria 
and NSW (Figure 1).  

Figure 1: ARTC's Interstate Network  

 

Source: ARTC, Defined interstate rail network, https://www.artc.com.au/customers/standards/route/access/defined-interstate/, 
viewed 7 March 2018. 

On this network, ARTC owns the following rail corridors: 

 Adelaide – Wolseley 

 Adelaide – Port Augusta – Kalgoorlie 

 Port Augusta – Whyalla 

 Broken Hill – Crystal Brook 

 Tarcoola – Alice Springs (long term lease to Asia Pacific Transport, operators of the Alice 
Springs – Darwin railway) 

 parts of the Adelaide metropolitan track between Dry Creek and Outer Harbour. 

In Victoria, ARTC’s lease consists primarily of the two mainline interstate standard gauge 
corridors from the Victorian Government, being: 

 Melbourne – Wolseley 

 Melbourne – Albury. 

ARTC also manages access to the connection from the interstate mainline network to the 
port of Melbourne. 

In NSW, ARTC leases the following relevant parts of the NSW rail network: 

 Albury – Macarthur 

 Woodville Junction (Newcastle) – Queensland Border 

 Cootamundra – Broken Hill 

 Parkes – Werris Creek / Ulan 

https://www.artc.com.au/customers/standards/route/access/defined-interstate/
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 Macarthur to Chullora, known as the Southern Sydney Freight Line (SSFL) 

 Chullora to Port Botany, known as the Metropolitan Freight Network (MFN) 

 Narrabri to North Star. 

The Sydney MFN has been defined by ARTC as the Chullora to Port Botany section which 
reflects the dedicated Segment for freight haulage into Port Botany. The section from Sefton 
Park to Flemington Junction, which is included in the MFN for the purposes of the New 
South Wales Rail Access Undertaking (NSW RAU) administered by IPART, has under the 
2018 IAU been incorporated into SSFL to reflect its primary use for intermodal traffic in the 
north south corridor.  

In Queensland, ARTC leases the section of the network from the Queensland Border to 
Acacia Ridge Terminal. 

The 2018 IAU seeks to incorporate the MFN and the Queensland Border to Acacia Ridge 
Segments into the undertaking for the first time. 

Regarding the SSFL, the ACCC notes that on 4 September 2012 ARTC submitted a 
variation application that sought to incorporate the SSFL and applicable Charges into the 
2008 IAU. 

The ACCC consented to this variation on 13 April 2013 but noted that this did:10 

…not amount to an approval of the $1 billion cost of the SSFL for inclusion in the 
RAB of the IAU. [The ACCC noted that] ARTC would need to seek a prudency 
assessment of this expenditure by the ACCC if it wished to include the cost of the 
SSFL in the RAB in the future.  

For the 2018 IAU, ARTC divides the Interstate Network into 13 separate Segments (Figure 
2). The Segments are where ARTC determines its Charges.   

2.2.1. Users of the Network 

The Interstate Network transports bulk freight (including grain, sand, limestone and iron ore), 
non-bulk freight, and passengers.  

A number of above-rail operators use ARTC’s Interstate Network. In 2016–17, Pacific 
National was the largest above-rail operator, hauling intermodal, grain and general freight, 
with the next largest being SCT Logistics.11 Those Operators with a smaller market share 
include Qube (hauling general freight and grain), NSW Trains (passenger services in NSW), 
Genesse and Wyoming (hauling minerals and intermodal) and Southern Shorthaul Rail 
(hauling grain and general freight).      

The primary activities of the rail freight transport industry are bulk and non-bulk freight 
transportation. Bulk freight transports homogeneous products such as coal, iron ore or grain 
and is expected to account for 80.8 per cent of revenue for the 2018–19 year.12 Non-bulk 
freight mainly involves transporting containerised goods and is expected to account for 
19.2 per cent of revenue for the 2018–19 year.13 

 

                                                
10  ACCC, Final Decision – Australian Rail Track Corporation’s proposed variation of the Interstate Access Undertaking to 

include the South Sydney Freight Line, 10 April 2013, p. 6.  
11  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018. 
12  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 12. 
13  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 12. 
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Figure 2: Schematic of ARTC's Segments on the Interstate Network
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The non-bulk rail freight market has not performed as well over the past five years as bulk 
freight. Non-bulk freight is mostly transported by road due to strong cost advantages, except 
over longer distances (such as Melbourne to Perth) as increasing economies of scale favour 
rail transport.14 However, rising road freight prices have made rail freight operators 
comparatively more affordable over the last five years.15 

In 2017–18, the Interstate Network generated $282.4 million for the year and accounted for 
around 40 per cent of ARTC’s total access revenue, a decrease from $285.7 million in  
2016–17.16 ARTC notes that while ‘[i]ntermodal volumes on the [i]nterstate network were 
down 4 percent compared to the year prior’, with some freight being lost to road with 
Aurizon’s exit from the intermodal market, this ‘impact has, to a large extent, been mitigated 
by a transfer of rail volumes to the other two intercapital rail operators in Pacific National and 
SCT’.17 

Australian Government investment in rail infrastructure over the past decade has focused on 
interstate and non-bulk rail infrastructure, including funding to build the Melbourne to 
Brisbane Inland Rail.18 

The ACCC notes that Aurizon was previously a significant Operator on the Interstate 
Network but announced the closure of its intermodal business outside Queensland in 
December 2017.19 The ACCC also notes that Pacific National’s proposed acquisition of 
Aurizon’s Queensland intermodal business and the Acacia Ridge intermodal terminal is 
currently the subject of ongoing Federal Court proceedings.20  

2.3. Regulatory History 

Under clause 15 of the 1997 Inter-Governmental Agreement to establish ARTC, ARTC was 
obliged to ‘lodge an access undertaking with the ACCC as soon as practicable’ after its 
formation.21  

On 22 February 2001, ARTC submitted its first iteration of the IAU for the ACCC’s 
assessment. After submitting a revised version of the undertaking in response to 
submissions from stakeholders on 14 September 2001, and a further revised version in 
response to the ACCC’s November draft decision on 30 January 2002, the ACCC accepted 
ARTC’s undertaking for access to the Interstate Network on 1 May 2002.The undertaking 
was for a five year term and expired on 30 June 2007. 

On 8 June 2007, ARTC lodged a replacement access undertaking application with the 
ACCC. The ACCC consulted on the June 2007 undertaking application and sought further 
information from ARTC. In October 2007, ARTC withdrew its application from the ACCC’s 
consideration.  

After submitting a revised version on 20 December 2007, the ACCC released a draft 
decision in April 2008 stating that the undertaking would be appropriate to accept subject to 
a number of amendments. 

                                                
14  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 6. 
15  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 4. 
16  ARTC, 2017-18 Annual Report, p. 103. 
17  ARTC, 2017-18 Annual Report, p. 16–8. 
18  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 6. 
19  Aurizon, 2016-17 Annual Report, 14 August 2017, p. 16. 
20  ACCC, ACCC takes action against Pacific National and Aurizon, media release, 19 July 2018, 

https://www.accc.gov.au/media-release/accc-takes-action-against-pacific-national-and-aurizon. 
21  Inter-Governmental Agreement establishing ARTC, 14 November 1997. The ACCC understands that this agreement has 

since expired.  

https://www.accc.gov.au/media-release/accc-takes-action-against-pacific-national-and-aurizon
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ARTC resubmitted a further revised version of the IAU on 15 July 2008 that the ACCC 
accepted on 30 July 2008.  

2.4. The 2008 Interstate Access Undertaking 

Access to the Interstate Network is currently governed by the 2008 IAU. ARTC’s 2008 IAU 
was initially accepted to apply for a term of 10 years and covers the terms and conditions of 
access to standard gauge tracks along the Interstate Network, including:22  

 Negotiating for access framework: The framework outlines the process and 
information required during a negotiation process. The framework also includes a dispute 
resolution process that allows the ACCC to be the arbitrator if the parties to a negotiation 
are unable to come to an agreement. This framework allows Operators to negotiate 
terms which reflect their particular needs while providing certainty through the ITAA, 
which outlines ARTC’s current market terms and conditions. 

 Access pricing principles: These principles restrict the access Charges levied by 
ARTC and are subject to floor and ceiling revenue limits on each track Segment. The 
Charge for each Indicative Service is based on the Indicative Access Charges published 
by ARTC. The 2008 IAU allows ARTC to annually adjust the Indicative Access Charges 
within a limit at its discretion and publish the result on its website. 

 Management of capacity: There is a mechanism that allows ARTC to undertake a 
network capacity analysis to determine whether an Applicant’s requirements can be met 
within existing capacity constraints. The 2008 IAU also provides for ARTC to withdraw 
assigned Access rights to specific train paths where under-utilised. 

 Network connections and additions to capacity framework: This framework allows 
ARTC to build extra capacity to meet access seeker demand or at its own initiative for 
the benefit of the rail industry. The 2008 IAU also provides for owners of other tracks to 
connect to ARTC’s network. 

 Network transit management: These principles provide objectives for ARTC to exit 
trains according to their contracted exit time. The principles also apply if there is a conflict 
between trains in transit. 

 Performance indicators: These provide guidance on how ARTC must maintain the 
Network and how the indicators will be part of its annual internal audit processes. 

2.4.1. Variations to the 2008 IAU 

Since the acceptance of the 2008 IAU, ARTC has submitted five variation applications to the 
ACCC to amend the IAU, and conducted a five year review of its operation as was required 
under section 2.4(d) (Table 3).  

  

                                                
22  The ACCC notes that the proposed 2018 IAU represents the first time ARTC has sought to include the MFN and the 

Queensland Border – Acacia Ridge Segments into the 2018 IAU. 
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Table 3: Variations to the Interstate Access Undertaking 

Matter Finalisation Date Status 

Indicative access agreement variation 2008 9 October 2008 Withdrawn 

Forecast expenditure variation 2012 18 April 2012 Approved 

Southern Sydney Freight Line 2013 10 April 2013 Approved 

Five year review of undertaking 9 May 2014 Finalised 

Extension of term to 21 December 2018 25 July 2018 Approved 

Extension of term to 28 February 2019 12 December 2018 Approved 

While the detail and outcomes of these processes have not been set out here, they are 
discussed, where relevant, in the various chapters of this Draft Decision.  

2.5. The 2018 IAU assessment process 

In developing the 2018 IAU, ARTC notes that it engaged in consultation with ‘key customers’ 
who sought an undertaking that would deliver:23 

 pricing certainty that is market based 

 all customers receiving the same tariff structure 

 flexibility to provide a bespoke service that accommodates increasing intermodal and 
above-rail competition. 

The ACCC acknowledges ARTC’s statement that ARTC outlined these high level principles 
to the ACCC in December 2017, but notes that it was not provided with further details or 
proposed drafting prior to lodgement of the 2018 IAU.24   

On 6 March 2018, ARTC submitted the 2018 IAU application to the ACCC under Part IIIA of 
the Act.  

The 2018 IAU maintains the general structure and features of the 2008 IAU with the 
following key changes: 

 a 5 year term (and the removal of the mid IAU review) 

 a nominal post-tax rate of return of 8.97 per cent 

 inclusion of two new Segments (MFN, and Queensland Border – Acacia Ridge) 

 removal of indicative tariffs and the introduction of a ‘banded negotiate–arbitrate model’, 
where access prices can be negotiated directly between ARTC and its customers, within 
an Indicative Access Charges Range. 

2.5.1. Stakeholder submissions 

On 26 March 2018, the ACCC published a consultation paper inviting submissions from 
stakeholders on the 2018 IAU.  

                                                
23  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 20. 
24  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 21. 
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Submissions were initially due on 23 April 2018, however several stakeholders requested 
extensions. The final submission in response to the consultation paper was received on 
19 July 2018.25  

The ACCC received 10 submissions from the following stakeholders: 

 Pacific National  

 SCT Logistics  

 Southern Shorthaul Rail (SSR)  

 Qube 

 Sydney Rail Services (SRS) 

 NSW Trains 

 IPART 

 Victorian International Container Terminal (VICT) 

 Port of Melbourne. 

The ACCC also engaged in a number of follow up discussions with stakeholders seeking 
views on any updates to their original submissions, views on ARTC’s response to ACCC 
information requests and discussions with ARTC on replacement Access Agreements.  

2.5.2. First information request 

On reviewing ARTC’s application and considering stakeholder submissions, the ACCC 
formed the view that ARTC’s 6 March 2018 application did not provide sufficient information 
to assess the 2018 IAU against the statutory criteria set out at section 44ZZA(3) of the Act.  

On 22 May 2018, the ACCC issued an information request to ARTC to provide the following 
information by 20 June 2018: 

 access revenue, Ceiling Limits and Floor Limits for all Segments 

 maintenance and operating expenditure (opex) for all Segments 

 capex for existing Segments (Schedule I of the 2008 IAU) 

 initial RAB value and capex for the MFN Segment 

 initial RAB value and capex for the Queensland Border – Acacia Ridge Segment 

 initial RAB value and capex for the SSFL Segment 

 forecast capex and opex for all Segments 

 information on train services and negotiating for access. 

On 20 June 2018, ARTC requested an extension until 6 July 2018 to provide its response, 
which was granted. 

ARTC provided its initial response on 6 July 2018 and claimed confidentiality over the 
entirety of the information and documents provided.   

                                                
25  The ACCC notes that it received a further submission from Pacific National on 16 November 2018 as a follow-up to the 

publication of ARTC’s response to the ACCC’s first information request. The submission is available here: 
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-
undertaking-2018/information-request-1  

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-1
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-1
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The ACCC questioned the blanket nature of ARTC’s claims of confidentiality. After a number 
of meetings on this issue between July and September 2018, ARTC provided the ACCC with 
final versions of its public and redacted response to the 22 May 2018 information request, 
agreeing to make the majority of its response publicly available.26 

2.5.3. 28 June 2018 application to extend the 2008 IAU  

ARTC did not submit an extension to the 2008 IAU when it lodged the 2018 IAU for 
assessment on 6 March 2018. Sections 2.2(c) and (d) of the 2008 IAU required ARTC to 
submit a parallel variation application to extend the term of the expiring undertaking at the 
time the 2018 IAU was lodged in order to ensure regulatory certainty during the assessment 
of a replacement undertaking.  

ARTC submitted an application to extend the term of the 2008 IAU on 28 June 2018.  

The original expiry date of the 2008 IAU was 21 August 2018. In its application, ARTC 
proposed to vary the term of the 2008 IAU by four months to provide regulatory certainty 
while assessment of the 2018 IAU continued. ARTC did not propose any additional 
amendments to the 2008 IAU.  

On 3 July 2018, the ACCC invited submissions from stakeholders and received submissions 
from Qube and Pacific National. Both submissions supported ARTC’s proposal to extend the 
2008 IAU. 

On 25 July 2018, the ACCC issued a decision to consent to ARTC’s application to vary the 
2008 IAU to extend the term of the undertaking to 21 December 2018.27 

2.5.4. Second information request  

On review of ARTC’s response to the first information request, the ACCC considered that 
elements of the response remained incomplete and did not provide sufficient detail for the 
ACCC to finalise its assessment.  

On 20 September 2018, the ACCC issued a second information request to ARTC to provide 
the following information by 31 October 2018:  

 access revenue, Ceiling Limits and Floor Limits for all Segments 

 maintenance expenditure for all Segments 

 opex for all Segments 

 information on train services 

 capex for selected Segments 

 forecast maintenance expenditure, opex and capex. 

ARTC provided the ACCC with confidential and public versions of its response to the second 
information request on 30 October 2018.28  

                                                
26  Available here: https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-

access-undertaking-2018/information-request-1  
27   Available here: https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-

the-2008-interstate-access-undertaking-to-december-2018  
28  Available here: https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-

access-undertaking-2018/information-request-2  

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-1
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-1
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-the-2008-interstate-access-undertaking-to-december-2018
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-the-2008-interstate-access-undertaking-to-december-2018
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-2
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/interstate-rail-access-undertaking-2018/information-request-2
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ARTC’s responses to the two information requests, and Pacific National’s further submission 
in response to publication of ARTC’s response to the information are discussed, where 
relevant, in the following chapters of this Draft Decision.  

2.5.5. 16 November 2018 application to extend the 2008 IAU  

Given the additional information the ACCC requested from ARTC and the date of ARTC’s 
final response, ARTC submitted a further application to vary the 2008 IAU on 16 November 
2018.  

ARTC proposed to vary the 2008 IAU to extend the term of the 2008 IAU by a little over two 
months from its expiry date of 21 December 2018. ARTC did not propose to make any 
additional amendments to the 2008 IAU. 

On 20 November 2018, the ACCC invited submissions from stakeholders and received 
submissions from SSR and Pacific National. Overall, submissions supported ARTC’s 
proposal to extend the term of the 2008 IAU although Pacific National raised concerns as to 
whether the extended term would be sufficient to allow for assessment of a replacement to 
the 2008 IAU to be finalised.29  

On 12 December 2018, in light of industry support, the ACCC issued a Decision to consent 
to ARTC’s application to vary the 2008 IAU to extend the term of the undertaking to 28 
February 2019.30 

In accepting ARTC’s variation to extend the term of the 2008 IAU to the end of February, the 
ACCC set out the series of steps ARTC would need to complete in order to meet this 
timeframe given ARTC’s view that the extended term gives ‘sufficient time for a final decision 
to be reached on the renewed 2018 IAU … [and that ARTC] sees no reason that any further 
extension of the 2008 IAU could be required.’31 These steps are set out in chapter 1 of this 
Draft Decision. 

The ACCC notes that if ARTC considers that lodgement of a revised 2018 IAU is necessary 
in response to this Draft Decision, the current statutory period for assessment will restart at 
the date of re-lodgement.  

Otherwise, the ACCC will move to a final decision on the 2018 IAU within the current 
180 day period (including clock-stoppers), which is currently 26 February 2019. 

2.6. The 2018 IAU regulatory process and Access Agreement 
renegotiations 

The ACCC understands that the 2008 IAU and the 10 year access holder agreements 
negotiated between ARTC and Operators were all originally due to expire on 21 August 
2018.  

Stakeholders have made a number of submissions setting out their views on ARTC’s 
approach to the 2018 IAU assessment process and its relationship to renegotiating 
extensions to their current Access Agreements. 

Qube submits that ‘ARTC has shown a preparedness to engage with freight rail operators in 
order to reach a workable outcome from the current [2018 IAU] process’.32 

                                                
29  Pacific National, Response to ARTC’s Proposed Extension to the 2008 Access Undertaking, 3 December 2018, p. 1. 
30  Available here: https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-

the-2008-interstate-access-undertaking-to-february-2019  
31  ARTC, 2008 Interstate Access Undertaking Extension Application to the ACCC, 16 November 2018, p. 1. 
32 Qube, Re: Interstate Rail Interstate Access Undertaking 2018, 17 July 2018, p. 2. 

https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-the-2008-interstate-access-undertaking-to-february-2019
https://www.accc.gov.au/regulated-infrastructure/rail/artc-interstate-rail-access-undertaking/extension-of-the-2008-interstate-access-undertaking-to-february-2019
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Similarly SCT submits that its ‘operational and commercial dealings with the ARTC have to 
date been conducted in a professional manner, however should ownership change that may 
also change based on our experience in dealings with other monopoly infrastructure 
owners’. 33  

SCT further notes that:34 

its current Access Agreement and the ARTC Interstate Network Access Undertaking 
both expire in August 2018 [as it was then]. Under this framework if no agreement on 
the [IAU] … is reached in a reasonable time before the expiry date of SCT’s Access 
Agreement then no framework exists to negotiate, essentially, SCT would have to 
negotiate with a monopoly with no safety net in place. Therefore, to continue to 
operate past the expiry date we are forced to reach an agreement. 

Pacific National submits that it:35 

believes ARTC has used regulatory time constraints to maximise its commercial 
leverage with ACCC and stakeholders. For example, ARTC has effectively restricted 
ACCC and stakeholders entering a reasonable dialog process by only providing 6 
months to review the 2018 IAU before the 2008 IAU was due to expire. This was 
highlighted by the following issues: 

 ARTC’s previous access undertaking process took at least 1-2 years to be 
approved by the ACCC (e.g. 2008 IAU, 2011 Hunter Valley Access 
Undertaking, and the most recent 2016 Hunter Valley access undertaking 
regulatory process which was ultimately discontinued by the ARTC). 

 Rail operators have had to negotiate with the ACCC on their regulatory, 
commercial and market concerns regarding the 2018 IAU at the same time as 
they have had to engage with ARTC on the renewal of their existing contracts 
which are tied to the 2008 IAU. 

 ARTC has only been willing to negotiate with rail operators under the terms and 
conditions of the access contract which is appended as a schedule to the 2018 
IAU (which has not been approved by the ACCC). 

 Rail operators have been subject to constrained timeframes in their negotiations 
with ARTC and so have had to consider the commercial implications should the 
interstate rail network not be regulated by the national access regime post the 
expiry of the 2008 IAU on 21 December 2018 [as it was then]. 

 Rail operators, depending on when their existing contracts expire, are left with 
no option but to negotiate new access agreements in the absence of any 
regulatory protections. 

ARTC has carefully controlled the conduct of the regulatory process by not providing 
the ACCC or stakeholders sufficient detail on the 2018 IAU lodged on 6 March 2018 
[and is concerned] that Pacific National has had to stand on the regulatory sidelines 
for nearly four months while ARTC has used ‘commercial-in-confidence’ discussions 
with the ACCC to effectively lock us out of the ACCC’s discussions on the 2018 IAU 
regulatory process.  

                                                
33  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 1. 
34  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
35  Pacific National, Follow-up submission on the 2018 IAU regulatory process, 16 November 2018, p. 5. 
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The ACCC acknowledges these differing views on ARTC’s conduct during the 2018 IAU 
regulatory process and negotiations for replacement Access Agreements, which have 
helped inform the ACCC’s position on the 2018 IAU.  

2.7. The rail freight market in Australia 

2.7.1. Features of the Interstate rail freight market 

The ACCC notes that the Australian rail industry faces competition from road freight, 
especially in the shorter non-bulk movements, and sea for bulk freight. As the structure of 
rail markets can affect the environment in which ARTC sells access, it is worth considering 
the broad characteristics of the Interstate rail market.   

ARTC argues that it:36 

…is negotiating for access with an oligopsony of above rail providers which ensures 
that there is countervailing power to ensure that any market power which ARTC may 
possess as a provider of monopoly below rail services is further constrained by the 
buying power of its customers. 

ARTC also argues, that its prices are constrained by sea and road transport and draws 
attention to its:37 

…strategy for long term asset sustainability in this competitive environment [which] 
included strategic investment in, and management of, its assets to improve rail 
competitiveness in the longer term’.  

Highlighting this position, ARTC further states it:38 

…operates in a competitive environment where competitive pressure from other 
modes of transport (particularly road) place constraints on rail transport and access 
pricing … [such that] it is unlikely to be able to price in any of its markets at levels 
which will fully recover the full economic costs of its assets. 

Therefore, ARTC’s submits that the scope to improve its long term asset sustainability 
depends on growing rail volume by investing to improve rail’s competitiveness and ‘relies 
heavily on the recovery of long term acceptable returns from investment’.39   

Qube submits however that while ARTC considers any move to substantially increase 
pricing would threaten its share of the national domestic freight market, the [2018] IAU 
should not rely on the goodwill of present management to control future tariff increase 
excesses.40 

Pacific National also submits that the:41 

…guaranteed CPI escalation on [ARTC’s] … access tariffs’ under the 2008 IAU ‘has 
been the long-term erosion’ in the rail industry’s ability to compete for the national 
freight task and the reduction in the rail industry’s revenue base.  

                                                
36  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 14. 
37  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 13. 
38  Section 1.1(c), 2018 IAU. 
39  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 13. 
40  Qube, Re: Interstate Rail Interstate Access Undertaking 2018, 17 July 2018, p. 4. 
41  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, pp. 3–4. 
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Pacific National argues that a ‘reducing revenue base makes it difficult for rail operators to 
justify major investment in new train consists and related facilities’.42     

The ACCC has two primary concerns relating to ARTC’s claim that above-rail haulers 
possess countervailing oligopsonistic market power. 

First, an oligopsony is a market structure with few buyers, where buyers are assumed to 
exert some market power in price determination. The key assumption behind oligopsonistic 
market power is that the elasticity of supply is less than infinite with respect to price. That is, 
the fundamental difference between buyer power arising from oligopsonistic market 
structures and zero buyer power (such as that in a perfectly competitive market) is that the 
buyer(s) under an oligopsony face rising unit costs in the supply of the commodity or 
service.43 This way, the buyers may exercise their oligopsonistic market power by reducing 
their demand and offering and obtaining a lower price.  

However, in the absence of evidence provided by ARTC, it is unlikely that a natural 
monopoly, subject to scale and scope cost advantages, face rising unit costs with respect to 
GTK/Train km volumes. Unit costs are likely to be constant or decreasing with respect to 
GTK/Train km. The result is that even if the market for below-rail services has few buyers, 
‘oligopsony’ market power cannot be exercised since offering the natural monopoly a lower 
price is inconsistent with cost recovery and will not elicit supply of the service. 

Second, an oligopsonistic market structure assumes strategic interaction between the few 
buyers. However, as a natural monopoly and given the 2018 IAU proposal, ARTC as a seller 
of below-rail services also has considerable scope to act strategically. The ACCC considers 
that this is compounded by a number of concerns it has with ARTC’s proposed approach to 
the 2018 IAU, including: 

 financial modelling issues and anomalies outlined (see chapter 6 of this Draft Decision) 

 lack of cost-benefit analyses for many capex projects identified (see chapter 6 of this 
Draft Decision) 

 lack of clarity around expensing decisions under a perpetual steady state RAB 
assumption and whether such costs are in the Floor Limit or Ceiling Limit (see chapters 
6, 7 and 8 of this Draft Decision) 

 double counting of track asset costs and double counting of the return on track capital 
with the effect that the efficient ceiling may be considerably lower than ARTC’s proposed 
ceiling (see chapters 6, 7 and 8 of this Draft Decision). 

The ACCC does not consider ARTC’s costs to be transparent. Further, on the basis of the 
information received from ARTC (including its financial model), the ACCC has not been able 
to determine ARTC’s efficient costs. It is unlikely that above-rail operators would be in a 
position to determine ARTC’s efficient costs given they have less access to relevant 
information. Therefore, the degree of information asymmetry between ARTC and its 
customers is likely to be considerable, with the effect that ARTC can act strategically under 
its 2018 IAU proposal by negotiating prices above its efficient costs.   

Therefore, even if buyers are able to exercise some market power in influencing the price for 
certain Segments, given the lack of transparency about ARTC costs, the ‘lower’ prices 

                                                
42  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 4. 
43  Manning 2003 describes this critical assumption of monopsonistic and oligopsonistic market structures with reference to 

the labour market, but this assumption equally applies to monopsonistic and oligopsonistic markets for 
services/commodities. See: A Manning, Monopsony in Motion, Imperfect Competition in Labor Markets, Princeton 
University Press, Princeton, 2003, p. 107; R Just and W Chern, ‘Tomatoes, Technology and Oligopsony’, The Bell Journal 
of Economics, vol. 11, no. 2, 1980, pp. 583–602. 
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obtained may still exceed ARTC’s efficient costs. Indeed, in this circumstance, even if buyers 
for certain Segments could act as a discriminating monopsonist44, by offering and obtaining 
prices corresponding to ARTC’s average cost curve for each GTK/Train km, such a cost 
curve may be considerably above the efficient average cost curve. The potential welfare 
improvements from such discrimination would not be realised as prices are above efficient 
costs. 

The ACCC also considers that ARTC’s arguments that its prices are constrained by sea and 
road transport are, to a degree, unconvincing given the proposed continuation of the 
perpetual track RAB that is maintained at a steady-state. As discussed in chapter 8 of this 
Draft Decision, the concept of a steady state RAB implies that, in perpetuity, the influence of 
intermodal demand risks on ARTC’s cash flows are expected to be negligible. Further, the 
increase of the perpetual RAB through replacement and expansion expenditures over the 
past decade suggests an ARTC expectation of even lower cash flow risks in the future.  

A further consideration on the Interstate Network is that there is considerable diversity in the 
type of above-rail services on offer. This suggests that derived demand elasticities for IAU 
Segments may differ considerably, depending on the service. These services can include: 

 Intermodal freight — general non-bulk freight (for example, manufactured goods) that is 
transported from its origin to destination using two or more modes, such as road and rail 

 Bulk products — the transport of mining products, such as coal, ores and minerals, 
agricultural products, such as grain, and bulky manufactured products, for example steel  

 Passenger services — long distance and regional passenger services. 

All above-rail operators that provide intermodal, bulk and passenger services rely on ARTC 
to supply an important business input and ARTC may have an impact on the price and 
quality of above-rail transport services. The customers of above-rail operators may therefore 
be sensitive to different aspects of the price service package. Some are looking for the 
cheapest price. Others are seeking different mixes of speed, reliability, service flexibility 
and/or the management of safety issues. In the latter case, derived demand elasticities for 
the below-rail service are likely to be low (in absolute terms) with the potential effect of 
ARTC charging considerably higher prices to these above-rail operators. 

Finally, broader freight services such as road and sea affect the rail industry in a number of 
ways, including providing competitive pressure that affects the service standards and prices 
rail needs to offer its customers. The extent of this competition is likely to differ considerably 
among traffics. 

Some traffics, because of their size, weight, location or the distance for transportation are 
more suited to rail. For example, it is generally recognised that rail is most suited to bulk 
traffic that is transported long distances with origins or destinations that are not convenient 
for shipping. Bulk freight services dominate the industry as economies of scale provide an 
advantage for transporters of bulk products, and because of direct routes to ports.45 

In such cases, the capacity to switch freight from rail to other modes can be limited. For 
other freights there is more scope to transfer freight between modes, with some rail freights 
highly sensitive to the price or service offered by road or sea based alternatives. 

                                                
44  Perfectly discriminating monopsonists are able to capture any and all surplus enjoyed by the suppliers of the 

commodity/surplus. Manning (2003) discusses a discriminating monopsonist in the context of labour markets. Alan 
Manning (2003), Monopsony in Motion, Imperfect Competition in Labor Markets, Princeton University Press, Princeton, p. 
107. 

45  IBISWorld, Rail Freight Transport in Australia, June 2018, p. 5. 
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ARTC submits that the:46 

…historic under recovery of economic cost through the term of the 2008 IAU is 
evidence of the significant competitive constraint provided by other modes of 
transport and ARTC’s commitment to meeting the pricing objectives of being market 
based. 

ARTC goes further and argues that such:47 

…pricing reflects the competitive position of rail which addresses both price and non-
price terms and is therefore a function of negotiation between above rail operators 
and ARTC based upon the end value of the market. 

The ACCC notes however that although ARTC may not be able to exercise market power 
over prices (to a certain degree), justifying an absence of market power solely based on 
levels of cost recovery is problematic, particularly where past investment was not undertaken 
on a commercial basis. The combination of sunk non-commercial investments and ongoing 
government grants make it difficult to draw meaningful conclusions about market power from 
cost recovery data. In other words, ARTC’s argument of cost under-recovery is based on 
Ceiling Limit cost determination that may be inefficiently high. In the absence of the 
determination of a prudent and efficient RAB, the ACCC must also consider the equally 
plausible scenario that under-recovery of revenues may well correspond to over-recovery 
when compared to efficient Ceiling Limit costs. In such a scenario, ARTC would be 
exercising market power and charging above its efficient Ceiling Limit costs.  

The ACCC further observes that the rail market is segmented and certain types of freight 
could not be competitively transported by either road or sea, even though the choice of 
mode for other freight is more marginal. 

In assessing the 2018 IAU, the ACCC has considered how the structure of the rail market 
and the commercial incentives facing ARTC are likely to affect the capacity of the 
undertaking to deliver its stated objectives. 

2.8. Future developments  

2.8.1. Inland Rail 

The Inland Rail project will connect Melbourne and Brisbane via regional Victoria, NSW and 
Queensland (Figure 3). Inland Rail will be 1700 km in length consisting of new line and 
upgrades of existing rail infrastructure and is expected to be completed by 2024–25.48 

                                                
46  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 5. 
47  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 5. 
48  ARTC, https://inlandrail.artc.com.au/programme <accessed 8 November 2018> 

https://inlandrail.artc.com.au/programme
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Figure 3: Proposed Inland Rail route and the existing standard gauge network 

 

Source: ARTC, Inland Rail Business Case, https://inlandrail.artc.com.au/documents, p. 10. 

The Inland Rail Business Case projects a construction cost of $10.7 billion.49 As part of the 
2017–18 Budget, the Australian Government announced its commitment to the full delivery 
of Inland Rail with an additional $8.4 billion equity investment in ARTC. 50 

In addition, the Australian Government indicated that it will use a Public Private Partnership 
for remaining construction costs. This partnership will focus on the most technically complex 
sections between Toowoomba and Brisbane.       

The Inland Rail Business Case identifies the following benefits: 51  

 reduced transit times by up to 10 hours by allowing trains to bypass the Sydney rail 
network 

 improved reliability of trains between Melbourne and Brisbane 

 lower rail freight costs 

 reduced congestion on highways  

 increased passenger rail services in the Sydney network. 

ARTC submits that the announced Inland Rail project will have a substantial impact on the 
operation and utilisation of the Interstate Network, the precise nature of which is difficult to 
estimate at the start of the project.52  

NSW Trains submits that as the Inland Rail business case was approved in 2015 and equity 
funding approved in 2017 with delivery of the project beginning in 2019 that ‘many of the 
projects will be completed before the project is commissioned in 2025 and likely within the 

                                                
49  ARTC, https://inlandrail.artc.com.au/programme <accessed 8 November 2018> 
50  ARTC, https://inlandrail.artc.com.au/programme <accessed 8 November 2018> 
51  ARTC, https://inlandrail.artc.com.au/programme <accessed 8 November 2018> 
52  ARTC, 2018 IAU Explanatory Guide, p.7. 

https://inlandrail.artc.com.au/documents
https://inlandrail.artc.com.au/programme
https://inlandrail.artc.com.au/programme
https://inlandrail.artc.com.au/programme
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term’ of the 2018 IAU. As a result, NSW Trains submits that ARTC should consider staged 
variations to include these upgrades.53 

With project completion forecast by 2025, ARTC submits that any changes reflecting the full 
operation of the Inland Rail project will need to be reflected in a future IAU.54 As such, the 
proposed 2018 IAU does not make provisions for the Inland Rail project.  

The ACCC acknowledges NSW Train’s submission and notes that ARTC has the ability to 
apply for a variation to an existing undertaking under section 44ZZA(7) of the Act at any 
time. The ACCC will continue to monitor developments to the Inland Rail project and any 
implications for a future IAU. 

2.8.2. ATMS 

The ATMS is an automated train control system which has been in development by ARTC 
since 2006 and is intended to be installed as the standard operational system across all of 
its networks.55 

Some of the expected benefits of the ATMS are stated to be: 56 

 increased rail capacity through closer train operation 

 improved reliability through better on-time performance 

 improved efficiency and flexibility of the rail network 

 increased safety through authority and speed limit enforcement 

 operator savings through less fuel consumption, less wear of wheels and brakes, and 
fewer train crew hours 

 reduced operation and maintenance cost for the trackside infrastructure. 

ARTC submits that a live run deployment on a test section of the Interstate Network from 
Tarcoola to Parkeston is planned in parallel with the existing signalling and train systems 
during the proposed term of the 2018 IAU.57  

ARTC notes however that the RAB incorporated into the ceiling calculations for the 2018 IAU 
does not currently include any allowance for a return on development and implementation 
costs of the ATMS. ARTC submits that if it chooses to include the capital associated with 
ATMS into the RAB, it will either seek a further variation to an accepted 2018 IAU or to 
include ATMS capital into a future replacement undertaking.58 

The ACCC notes that there are a number of provisions in the 2018 IAU and ITAA that make 
reference to the ATMS. These are discussed further in chapter 17 of this Draft Decision.   

                                                
53  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 5. 
54  ARTC, 2018 IAU Explanatory Guide, p.107 
55  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 20. 
56  ARTC, https://www.artc.com.au/projects/atms/ <accessed 8 November 2018> 
57  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 21. 
58  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 21. 

https://www.artc.com.au/projects/atms/
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3. Legislative framework 

3.1. Part IIIA of Competition and Consumer Act 

The legislative framework for the ACCC’s consideration of the 2018 IAU is set out in Part IIIA 
of the Act. Division 6 of Part IIIA states that a provider of a service (or a person who expects 
to be the provider of a service) may give an undertaking to the ACCC in connection with the 
provision of access to that service.  

An undertaking may specify a number of matters in connection with the relevant service, 
including the terms and conditions on which access will be made available to third parties.59 
The Act also allows the provider of an access undertaking (in this case, ARTC) to vary that 
undertaking at any time after it has been accepted by the ACCC, but only with the ACCC’s 
consent. 

The ACCC may accept the undertaking if it thinks it appropriate to do so having regard to the 
matters set out in section 44ZZA(3).  

This chapter of the Draft Decision discusses in a general sense how the ACCC proposes to 
have regard to these matters under section 44ZZA(3) of the Act in making its draft decision 
in relation to the IAU. Subsequent chapters consider the specific provisions in the 2018 IAU 
against the statutory criteria by reference to this discussion.   

If the ACCC accepts an undertaking, the access provider is required to offer third party 
access in accordance with the undertaking. An access undertaking is binding on the access 
provider and can be enforced in the Federal Court of Australia upon application by the 
ACCC.60   

3.2. Threshold for accepting an access undertaking 

Section 44ZZA(3) of the Act provides that the ACCC may accept an access undertaking if it 
thinks it appropriate to do so, having regard to the following matters: 

 the objects of Part IIIA in section 44AA of the Act, which are to: 

o promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective 
competition in upstream and downstream markets; and 

o provide a framework and guiding principles to encourage a consistent approach to 
access regulation in each industry. 

 the pricing principles specified in section 44ZZCA of the Act, which provide that: 

o regulated access prices should: 

 be set so as to generate expected revenue for a regulated service that is at 
least sufficient to meet the efficient costs of providing access to the 
regulated service or services; and 

 include a return on investment commensurate with the regulatory and 
commercial risks involved; and 

o access prices should: 

 allow multi-part pricing and price discrimination when it aids efficiency; and 

                                                
59  See the note to section 44ZZA(1) of the Act. 
60  Section 44ZZJ of the Act. 
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 not allow a vertically integrated access provider to set terms and conditions 
that discriminate in favour of its downstream operations, except to the 
extent that the cost of providing access to other operators is higher; and 

o access pricing regimes should provide incentives to reduce costs or otherwise 
improve productivity. 

 the legitimate business interests of the provider of the service 

 the public interest, including the public interest in having competition in markets (whether 
or not in Australia) 

 the interests of persons who might want access to the service 

 whether the undertaking is in accordance with an access code that applies to the service 

 any other matters that the ACCC thinks are relevant. 

Section 44ZZA(3AA) of the Act provides that the ACCC must not accept an undertaking if a 
decision of the Commonwealth Minister is in force under section 44N that a regime for 
access to the service is an effective access regime. The ACCC notes that there is currently 
no effective access regime in place that applies to the relevant sections of the Interstate 
Network that is the subject of the 2018 IAU. 

Lastly, section 44ZZA(3A) provides that the ACCC must not accept an undertaking unless: 

 the provider or proposed provider of the service is a corporation (or partnership, or joint 
venture consisting solely of corporations); or 

 the undertaking provides for access only to third parties that are corporations; or 

 the undertaking provides for access that is (or would be) in the course of, or for the 
purposes of constitutional trade or commerce. 

The ACCC is satisfied that the section 44ZZA(3A) requirements have been met. 

3.3. Objects of Part IIIA 

The ACCC is required to have regard to the objects of Part IIIA set out in section 44AA of the 
Act, which are to: 

 promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective competition in 
upstream and downstream markets; and 

 provide a framework and guiding principles to encourage a consistent approach to 
access regulation in each industry. 

Promotion of efficiency and competition 

Efficient operation of, use of and investment in the Interstate Network may promote effective 
competition in a range of upstream and downstream markets. The ACCC has not conducted 
a market definition analysis (such as would occur under Part IV of the Act), and therefore 
has not reached a conclusive view on what constitutes a particular upstream or downstream 
‘market’.  

However, the ACCC notes that access to the Interstate Network is likely to have significance 
to competition between above-rail operators for services associated with the movement of 
intermodal freight and bulk products (such as ores, grain and bulky manufactured products), 
passenger services, and to competition between importers, manufacturers and grain 
producers for sales of product to export and domestic customers. 
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ARTC sets this out in the preamble to the 2018 IAU. Specifically, section 1.1(d) states: 

ARTC has adopted the concepts of equity and transparency as key elements of its 
pricing policy … [b]y doing so, ARTC seeks to stimulate customer confidence, 
competition and market growth in the rail industry in an evolving environment in 
which government owned vertically integrated railways have largely been replaced 
by privately owned operators with access to shared track infrastructure. 

Further, ARTC specifically refers to balancing the interests of ARTC and Applicants with the 
interests of the public through ‘the promotion of economically efficient investment, use and 
operation of, the Network’.61  

In having regard to ‘economic efficiency’ under the Act, the ACCC takes into account the 
following: 

 Technical or productive efficiency–achieved when firms produce the goods and 
services that they offer to consumers at least cost. 

 Allocative efficiency–achieved when firms employ resources to their highest valued 
uses to produce goods and services. That is, those that provide the greatest benefit 
relative to costs. 

 Dynamic efficiency–achieved when firms have appropriate incentives to invest, 
innovate and improve the range and quality of services, increase productivity and lower 
costs over time. Dynamic efficiency will be promoted by access prices that facilitate entry 
and competition in the supply of services in dependent markets.  

A consistent approach to access regulation 

The second object of Part IIIA is to provide a framework and guiding principles to encourage 
a consistent approach to access regulation in each industry. 

ARTC’s Interstate Network is currently regulated by two access undertakings: 

 the 2008 IAU62 

 NSW RAU (MFN).63 

ARTC also maintains that it ‘has a wholesale agreement in place with the Western Australian 
Government giving ARTC rights to sell access to interstate services between Kalgoorlie, 
Perth and the Port of Kwinana.’64 

However, the ACCC is aware that since the 2008 IAU was approved and the original 
agreement referred to above was reached in October 2010, the terms of the wholesale 
agreement have been replaced by an agreement reached by ARTC and Brookfield (now Arc 
Infrastructure) in 2012. The ACCC understands that this revised agreement has altered the 
nature of ARTC’s ability to contract to sell access to the below-rail track west of Kalgoorlie to 
Perth and the Port of Kwinana. The ACCC notes that the terms of this agreement are 
confidential and are not publicly available.  

                                                
61  See section 1.2(d)(ii)(B) of the 2018 IAU. 
62  On 30 July 2008, the ACCC accepted the 2008 IAU, with an expiry date of 21 August 2018. On 6 March 2018, ARTC 

submitted the 2018 IAU, intended to replace the 2008 IAU. On 25 July 2018 the ACCC accepted ARTC’s application to 
extend the term of ARTC’s 2008 IAU to 21 December. On 12 December 2018, the ACCC accepted ARTC’s further 
application to extend the term of the 2008 IAU to 28 February 2019.     

63  Further, the Hunter Valley rail network operated by ARTC in NSW (which is separate to the Interstate network) is governed 
by the 2011 Hunter Valley Access Undertaking (HVAU). The 2011 HVAU was most recently varied on 29 November 2018, 
and has a current expiry date of 31 December 2021. 

64  ARTC, https://www.artc.com.au/about/network/  

https://www.artc.com.au/about/network/
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The ACCC understands that Arc Infrastructure’s interstate rail network west of Kalgoorlie is 
subject to the WA Rail Access Regime administered by the Economic Regulation Authority 
of Western Australia (ERA).    

If the 2018 IAU is accepted, it will replace the 2008 IAU and the NSW RAU for those relevant 
Segments of the Interstate Network.  

ARTC considers the 2018 IAU ‘represents a renewal of the 2008 IAU’ which ‘reflects the 
evolution of the rail market and the regulatory requirements to ensure its growth and 
competitiveness against road … via a banded negotiate-arbitrate model, combined with full 
transparency of negotiated outcomes.’65  

The ACCC acknowledges ARTC’s rationale for a focused revision in lodging the 2018 IAU 
for assessment and acknowledges the desirability of achieving consistency between the 
2008 IAU, the 2018 IAU and the NSW RAU to the extent possible and appropriate, as this is 
likely to be in the interests of those seeking access to the Interstate Network as well as 
ARTC. 

The ACCC recognises however that its consideration of the 2018 IAU must have regard to 
the particular features and circumstances of the Interstate Network. Therefore, the ACCC 
has taken into account the current regulatory framework and competition in the interstate rail 
industry from road freight. 

The ACCC considers that while consistency between the various regulatory instruments that 
are applicable to ARTC’s rail network is desirable, it may not of itself be determinative of a 
particular issue, as consideration must be given to whether the proposed changes to the 
2018 IAU are appropriate in the current circumstances taking into account all relevant 
matters. 

3.4. Pricing principles in section 44ZZCA 

The ACCC is required to have regard to the pricing principles specified in section 44ZZCA of 
the Act (as set out above). In the 2018 IAU, ARTC has proposed provisions setting out 
pricing principles and methodologies relevant to the calculation of charges for access to the 
Interstate Network. The pricing principles are particularly relevant to the amendments that 
ARTC is seeking in respect of the proposed banded negotiate-arbitrate model, the structure 
of Charges and the Indicative Access Charges Range as set out in chapter 12.  

3.5. Legitimate business interests of the provider 

Section 44ZZA(3)(a) of the Act requires the ACCC to have regard to the legitimate business 
interests of the provider, in this case ARTC. ARTC has made a number of submissions in 
support of the 2018 IAU, to which the ACCC has had regard as part of its assessment. The 
ACCC references these submissions as they relate to particular issues arising in subsequent 
chapters. 

The ACCC notes the relationship between the legitimate business interests of ARTC and the 
pricing principles specified in section 44ZZCA(a), which provides that regulated access 
prices should: 

 be set so as to generate expected revenue for a regulated service that is at least 
sufficient to meet the efficient costs of providing access to the regulated service; and 

 include a return on investment commensurate with the regulatory and commercial risks 
involved. 

                                                
65  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 22-23. 
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The ACCC notes that the 2018 IAU put forward by ARTC includes a proposal for regulating 
revenue, and the ACCC is having regard to the above principles in assessing that proposal.  

The ACCC also notes that the legitimate business interests of ARTC sometimes differ from 
the interests of access seekers, though this does not necessarily imply the interests are 
always in direct conflict. As a general consideration, the ACCC is of the view that the 
2018 IAU should provide an appropriate balance between the interests of ARTC and the 
interests of those seeking access to the Interstate Network. 

3.6. The public interest 

Section 44ZZA(3)(b) of the Act requires the ACCC to have regard to the public interest, 
including the public interest in having competition in markets (whether or not in Australia). 

The Interstate Network is used for the movement of non-bulk freight, bulk products, and 
passenger services. The ACCC therefore considers that the provision of effective access to 
the Interstate Network via the 2018 IAU has the potential to enhance the efficiency of 
Australian importers, manufacturers, grain producers and miners as they move their 
products across Australia to domestic markets and to ports for export. Domestic end-users 
will also be impacted by being able to obtain lower prices than would otherwise be the case, 
benefiting from an increased quality of service and increased diversity and scope in product 
offerings, including access to innovations in a quicker timeframe than would otherwise be the 
case.  

3.7. The interests of access seekers 

Section 44ZZA(3)(c) requires the ACCC to have regard to the interests of persons who might 
want access to the service (access seekers).  

To assess the interests of access seekers the ACCC has conducted a public consultation 
process on the 2018 IAU, during which the ACCC sought and received submissions from a 
range of interested parties. The ACCC has also met with interested parties to further discuss 
submissions, and to keep parties updated on the 2018 IAU assessment process. 

Submissions by actual and potential access seekers made during consultation are 
particularly relevant in having regard to section 44ZZA(3)(c). 

The ACCC considers that access seekers include those persons seeking access to the 
Interstate Network for the purpose of hauling freight or bulk goods for export or domestically, 
as well as those conducting passenger services.   

While it will predominantly be above-rail operators as access seekers or potential access 
seekers, the ACCC notes that, in addition to the 2018 IAU contemplating above-rail 
operators contracting directly with ARTC for access rights, under section 3.4(b), ARTC is 
obliged to negotiate with access seekers who are not accredited operators (so for example, 
intermodal terminal operators seeking to run shuttle services between their terminals and the 
ports) provided they procure the services of an accredited above-rail operator.   

The ACCC has had regard to submissions from these access seekers, and potential access 
seekers, and references these submissions in the subsequent chapters as they relate to 
particular issues.  

3.8. In accordance with an access code 

Section 44ZZAA of the Act provides that a prescribed industry body may give a written code 
(known as an access code) to the ACCC setting out rules for access to a service. The ACCC 
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may accept the code, if it thinks it appropriate to do so having regard to matters set out in 
section 44ZZAA(3).  

The ACCC notes that there is currently no access code in place that applies to the Interstate 
Network. 

3.9. Any other matters the ACCC thinks are relevant 

Section 44ZZA(3)(e) of the Act provides that, in deciding whether to accept an undertaking, 
the ACCC may have regard to any other matters it thinks are relevant. 

For the reasons set out below, the ACCC considers it appropriate to have regard to the 
extent to which the 2018 IAU is sufficiently clear and certain in its terms, effect, and 
operation, and competition ARTC faces on the Interstate Network from other modes of 
transport, including ARTC’s arguments that its prices are constrained as a result.  

Clarity and certainty in the operation of the IAU and ITAA 

The ACCC considers it relevant that the 2018 IAU and ITAA  provides for sufficient clarity 
and certainty in its terms, effect and operation, as to enable the following: 

 ARTC and access seekers to be sufficiently aware of their respective rights and 
obligations, and so avoid unnecessary costs, monetary and non-monetary, when using 
the processes set out in the IAU and ITAA. In this regard, the ACCC notes that a 
sufficiently clear and certain IAU and ITAA is in the interests of ARTC and those seeking 
access to the Interstate Network. 

 The mediator appointed pursuant to the IAU, or the arbitrator being the ACCC, to quickly 
and effectively resolve any dispute that may arise between an access seeker and access 
provider. 

 The ACCC to quickly and effectively resolve any potential enforcement concerns that 
may arise regarding potential non-compliance with the IAU and ITAA by ARTC. 

The ACCC has had regard to clarity and certainty in the operation of the IAU and ITAA as an 
‘other matter’ it thinks is relevant under section 44ZZA(3)(e) of the Act. However, the ACCC 
also considers that clarity and certainty in the operation of the IAU and ITAA is in the 
legitimate business interests of ARTC and the interests of those seeking access to the 
Interstate Network(sections 44ZZA(3)(a) and (c)). 

In the following chapters, the ACCC has identified a range of provisions in the IAU and ITAA 
that it considers to be either unclear or uncertain, and which could be revised by ARTC in 
order for the undertaking to be considered appropriate.  

Competition on the Interstate Network 

Under Part IIIA of the Act, the ACCC is not required to specifically address market power. As 
noted previously, the Australian rail industry does face a degree of competition from road 
and sea. As the structure of rail markets can affect the environment in which ARTC sells 
access, the ACCC has considered ARTC and stakeholder arguments regarding competition 
between modes of transport in assessing the 2018 IAU as an ‘other matter’ it thinks is 
relevant under section 44ZZA(3)(e) of the Act.  

ARTC argues that its prices are constrained by sea and road transport and draws attention 
to its ‘strategy for long term asset sustainability in this competitive environment [which] 
includes strategic investment in, and management of, its assets to improve rail 
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competitiveness in the longer term’.66 Therefore, ARTC’s view is that its ‘long term asset 
sustainability’ depends on growing rail volume by investing to improve rail’s competitiveness 
and ‘relies heavily on the recovery of long term acceptable returns from investment’.67   

ARTC also submits that the: 68 

…historic under recovery of economic cost through the term of the 2008 IAU is 
evidence of the significant competitive constraint provided by other modes of 
transport and ARTC’s commitment to meeting the pricing objectives of being market 
based. 

ARTC goes further and argues that such: 69  

…pricing reflects the competitive position of rail which addresses both price and non-
price terms and is therefore a function of negotiation between above rail operators 
and ARTC based upon the end value of the market. 

The ACCC considers that justifying an absence of market power solely based on levels of 
cost recovery is problematic, particularly where past investment was not undertaken on a 
commercial basis. The combination of sunk non-commercial investments and ongoing 
government grants make it difficult to draw meaningful conclusions about market power from 
cost recovery data. 

The ACCC further observes that the rail market is segmented and certain types of freight 
could not be competitively transported by either road or sea, even though the choice of 
mode for other freight is more marginal. This issue is considered in greater detail in chapter 
2 of this Draft Decision.  

As such, where relevant in the following chapters, the ACCC has considered ARTC, and 
stakeholder arguments in response, in relation to other modes of transport acting as a 
competitive constraint on ‘ARTC’s ability to earn an economic return on its asset’. 70    
  

                                                
66  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 13. 
67  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 13. 
68  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 5. 
69  ARTC, 2018 Interstate Network Access Undertaking Renewal – Explanatory Guide, 6 March 2018, p. 5. 
70  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 22. 
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4. Scope and Administration  

This chapter sets out administrative matters for the 2018 IAU, including the preamble, objectives, term 
of the undertaking, regulatory gap provisions, and contact details.  

The ACCC considers that these provisions are appropriate, subject to the following amendments: 

the regulatory gap provisions set out at sections 2.2(b) and (c) be strengthened to provide clarity and 
certainty as to the respective rights and obligations of ARTC and its customers during gap periods 
under the proposed undertaking, which would have the impact of reducing regulatory uncertainty 

ARTC to include formal information gathering powers to increase the ACCC’s current ability to obtain 
relevant information from ARTC in a timely manner once the undertaking is accepted to enable it to 
properly discharge the functions and powers provided to the ACCC under the 2018 IAU. A similar 
power was introduced as part of the June 2017 variation of the 2011 HVAU and would provide a 
consistent regulatory approach under the IAU and HVAU. 

Preamble  

Section 1 of the 2018 IAU is a preamble that provides background information, context and 
objectives. Sections 1.1 and 1.2 of the 2018 IAU are important to understanding the overall 
intent, purpose and context of the undertaking, as well as providing guidance to the 
interpretation of the provisions.  

ARTC proposes minor changes to the introductory provisions compared to the 2008 IAU.  

ARTC has introduced section 1.1(e), which explains that the undertaking provides for an 
Indicative Access Charges Range for Indicative Services comprising a floor charge and 
ceiling charge, where access charges will be negotiated by ARTC and its customers 
between the two limits. ARTC submits that the inclusion of section 1.1(e) provides context 
for the move to an Indicative Access Charges Range for Indicative Services.71  

ARTC has also introduced section 1.1(g), which states that as the implementation of the 
ATMS will not have commenced before the commencement of the 2018 IAU, the ATMS 
‘does not form part of the Services subject to this Undertaking’. However, section 1.1(g) also 
states that ARTC will negotiate potential adjustments to the charges associated with 
implementing ATMS with Applicants as it is implemented on particular Segments, within the 
constraints of the revenue ceiling. Under this section ARTC also reserves the right to seek a 
variation to the 2018 IAU to include ATMS related capital. 

ARTC submits that the inclusion of section 1.1(g) provides context as to the ATMS and its 
interaction with the 2018 IAU.72 

The Port of Melbourne submits that section 1.2(d) of the 2018 IAU should be amended so 
that, in taking account of the interests of the public, ARTC also promotes the social objective 
of ‘reducing traffic congestion on roads in and around metropolitan ports through the use of 
port rail shuttles’.73 The Port of Melbourne submits that the intent of this amendment is for 
ARTC to ‘recognise the social objectives of the Victorian Government’s port rail shuttle policy 
and section 91P of the Port Management Act 1995 (Vic).’74 

                                                

71  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 106. 
72  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 106. 
73  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 6. 
74  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 6. 
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4.1. ACCC view 

Regarding section 1.1(g), the ACCC acknowledges ARTC’s statement that the ATMS will not 
form part of the services subject to the undertaking unless there is a further variation to the 
2018 IAU. As a result, the ACCC considers that any additional charges ARTC seeks to 
include under an Access Agreement with an Operator that is associated with implementing 
the ATMS would be a matter for commercial negotiation between ARTC and access 
seekers. This matter is discussed in further detail in chapter 17.  

To the extent that the Port of Melbourne’s proposed amendment to section 1.2(d) provides 
greater clarity to what is meant by the interests of the public, the ACCC recommends that 
ARTC consider including wording along the lines proposed.   

As these introductory provisions do not impose obligations on either ARTC or access 
seekers, the ACCC considers that the amendments to sections 1.1(e) and (g) provide for 
clarity and certainty regarding the proposed Indicative Access Charges Range for Indicative 
Services and interaction of the ATMS with the 2018 IAU that is in the interests of both ARTC 
and those seeking access to the Interstate Network (sections 44ZZA(3)(a), (c) and (e)).   

Scope and Administration   

Section 2 of the 2018 IAU sets out the Network of railway lines, as set out in Schedule E, to 
which the undertaking’s access provisions apply. The network remains the same as that in 
the 2008 IAU apart from the addition of the MFN and the Queensland Border – Acacia Ridge 
Segments.  

The ACCC notes that no stakeholders have raised concerns with the proposed definitions of 
the MFN or the Queensland Border – Acacia Ridge Segments in Schedule E.  

The ACCC considers that the geographic scope of the Interstate Network covered by the 
2018 IAU is clearly defined and provides clarity and certainty for stakeholders as to their 
respective rights and obligations regarding access to the Network, which is in the interests of 
both ARTC and those seeking access to the Interstate Network (sections 44ZZA(3)(a), (c) 
and (e)).   

Term  

4.2. ARTC proposal  

ARTC proposes a term of less than five years for the 2018 IAU with an initial termination 
date of 30 June 2023, as set out in section 2.3 of the 2018 IAU. ARTC submits that the 
proposal for a fixed date expiry is to align the term with financial years. The proposed term is 
shorter than the 2008 IAU, which had an initial term of 10 years. ARTC submits that it is 
proposing a shorter term to allow for Inland Rail to be accommodated in the next version of 
the IAU, which is expected to be completed by 2025.75 ARTC submits that Inland Rail will 
have a substantial impact on the operation and utilisation of the Interstate Network that 
cannot be determined at this stage.76 ARTC intends to take into account any changes 
reflecting the full operation of the Inland Rail project in a future IAU.77Given the shorter term 
for the 2018 IAU, ARTC submits that no mid-term review of the operation of the 2018 IAU is 
required.78  

                                                
75  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 7. 
76  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 7. 
77  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 23.  
78  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 23.  
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4.2.1. Comparison to 2008 IAU 

ARTC has reduced the term for the 2018 IAU from 10 years to approximately 5 years, to 
allow for Inland Rail to be accommodated in the next IAU.  

ARTC has also removed the mid-term review under section 2.4(e) to reflect the reduction in 
term from 10 to approximately 5 years.  

Further, ARTC proposes to remove the redundant provisions at section 2.4(b) and (e), which 
respectively refer to: (i) ARTC’s obligation to submit a forecast for capital expenditure from 
1 July 2012 to 30 June 2018, which was accepted by the ACCC on 18 April 2012; and (ii) 
ARTC’s five year review of the 2008 IAU, which ARTC completed on 9 May 2014. 

4.3. Stakeholder submissions 

Port of Melbourne supports a five year term to allow the full implications of Inland Rail 
(including port connections) to be considered in a future IAU. Port of Melbourne submits that 
this timing would also be appropriate as it will allow ARTC to consider metropolitan 
Melbourne port rail shuttle issues in proper detail with the benefit of operational 
experience.79  

4.4. ACCC view 

The ACCC considers that an approximate five year term for the 2018 IAU is appropriate. The 
ACCC received one submission from the Port of Melbourne in support of the five year term 
in order to allow the full implications of Inland Rail (including port connections) to be 
considered in a future IAU.  

The ACCC agrees that an approximate five year term will provide ARTC and stakeholders 
an opportunity to reassess the IAU in light of developments in Inland Rail. The ACCC also 
considers that the proposed term will provide certainty for investment decisions for ARTC 
and access seekers over the next five years. The ACCC is of the view that the approximate 
five year term proposed by ARTC provides an appropriate balance between the legitimate 
business interests of ARTC and the interests of those seeking access to the Interstate 
Network (sections 44ZZA(3)(a) and (c)).  

The ACCC also considers the proposed removal of the redundant provisions at sections 
2.4(b) and (e) to be appropriate as it prevents confusion that might arise from Operators or 
Applicants who might take these sections to be operative. The ACCC considers the removal 
of redundant clauses provides clarity and certainty, which benefits those seeking access to 
the Interstate Network (sections 44ZZA(3)(c) and (e)).  

Regulatory ‘gap’  

Section 2.2(b) of the 2018 IAU sets out that 3 months prior to the expiry of the undertaking, 
ARTC will give a written statement to the ACCC outlining whether or not it intends to submit 
a replacement undertaking. 

Section 2.2(c) states that if ARTC does intend to submit a replacement undertaking, it will 
also apply for an extension of the expiring undertaking. 

The Final Decision for the 2008 IAU stated that these provisions should be included as there 
are no statutory protections for access seekers between the expiry of one undertaking and 
the acceptance of a new undertaking. The ACCC considered that the gap between 

                                                
79  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 3.. 
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undertakings can be considerable and can contribute to uncertainty in the industry.80 The 
ACCC acknowledges that no additional statutory protections have been introduced in the Act 
to cover the circumstances of a regulatory gap as at December 2018. 

In reference to the practical impact of a regulatory gap, SCT submits that: 81  

…if no agreement is reached on the Interstate Network Access Undertaking … in a 
reasonable time before the expiry date of SCT’s Access Agreement then no 
framework exists to negotiate, essentially, SCT would have to negotiate with a 
monopoly with no safety net in place. Therefore, to continue to operate past the 
expiry date we are forced to reach an agreement.  

4.5. ACCC view 

The ACCC notes that if the 2018 IAU was to be accepted with an expiry date of 31 June 
2023, then barring any further extension to the term of that undertaking, there will be a two 
year regulatory gap between the expiry of the current undertaking in 2023 and the intended 
commencement date of Inland Rail and any replacement undertaking in 2025.82  

In light of this expected regulatory gap, the practical concerns raised by stakeholders on the 
impact of the gap on renegotiation of Access Agreements, the ACCC’s experience with 
ARTC’s staggered submission of the 2018 IAU and the two applications to extend the term 
of the 2008 IAU, the ACCC considers ARTC needs to amend the gap provisions in the 
2018 IAU: 

 First, at section 2.2(b), to extend the timeframe by which ARTC is required to inform the 
ACCC of its intention as to whether or not it will submit a replacement undertaking to the 
ACCC from three months to six months.  

 This amendment will align the notification period with the 180 day statutory period for the 
ACCC’s assessment of an access undertaking application as set out at section 
44ZZBC(1) of the Act, and will give existing Operators a more reasonable timeframe 
within which to either engage with ARTC on a replacement undertaking or prepare for an 
alternative regulatory framework. 

 Second, at section 2.2(c), to require that if ARTC submits a replacement undertaking to 
the ACCC for its consideration, that it will also apply to the ACCC for an extension of the 
expiring undertaking at the same time.  

 With ARTC’s submission of the undertaking in March 2018, it became apparent that 
further information would be required in order to complete the ACCC’s assessment of the 
proposed 2018 IAU. Due to these requests for further information and ARTC’s 
responses, ARTC did not apply for the first extension of the undertaking until close to the 
existing expiry date on 21 August 2018. As ARTC was not clear as to its intentions 
regarding any extension at an earlier stage, this gave rise to considerable uncertainty for 
its customers.  

 The ACCC notes that submission of an application to extend an existing undertaking at 
the same time as lodging a replacement undertaking would neither delay the assessment 
of ARTC’s proposed undertaking nor would it prevent acceptance of the replacement 
undertaking, as ARTC could apply to withdraw an existing undertaking at the same time 
a replacement undertaking is accepted.  

                                                
80  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008, p. 23. 
81  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
82  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 7. 
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The ACCC considers that these amendments would provide clarity and certainty as to the 
respective rights and obligations of ARTC and its customers during gap periods under the 
proposed undertaking which will have the impact of reducing regulatory uncertainty (section 
44ZZA(3)(e)). The ACCC considers this would provide an appropriate balance between the 
legitimate business interests of ARTC and the interests of those seeking access to the 
Interstate Network (sections 44ZZA(3)(a) and (c)).     

Insurance 

Under section 2.6 of the 2018 IAU, ARTC proposes to take out and maintain a liability 
insurance policy with a limit of not less than $350 million. This represents an increase from 
$250 million set out in the 2008 IAU.  

ARTC submits that the ‘amount has been amended to reflect that ARTC has public liability 
insurance with a limit of $350 million.’83 

As the proposed amendment is reflected in the proposed changes to clauses 16.1 and 16.2 
of the ITAA, the amendment to section 2.6 is discussed further in chapter 17.   

Contact details and publication obligations 

ARTC has proposed amendments to sections 2.7(a)(i) and (iii) of the 2018 IAU to update the 
contact details for those seeking access to the Interstate Network and section 2.7(b)(iii) to 
state that it will publish ‘the Indicative Access Charges Range published each year, as 
escalated for Indicative Services’. 

ARTC submits that it has amended these provisions to reflect internal structural changes 
within ARTC since the acceptance of the 2008 IAU and to reflect the move to a tariff range 
for Indicative Services.84 

The ACCC considers these amendments are appropriate as they provide clarity and 
certainty as to ARTC’s contact details and publication obligations, which benefits those 
seeking access to the Interstate Network (sections 44ZZA(3)(c) and (e)).  

Request for information 

4.6. ACCC view 

The inclusion of an information gathering provision does not form part of the ARTC’s 
proposal for the 2018 IAU.  

The ACCC is of the view that the 2018 IAU needs to include provisions setting out 
information gathering powers by the ACCC. The inclusion of a formal information gathering 
provision is necessary to increase the ACCC’s current ability to obtain relevant information in 
a timely manner once an undertaking has been accepted and to enable it to properly 
discharge the functions and powers provided to the ACCC under the 2018 IAU.  

Under the Act, if an access undertaking provides for the ACCC to perform functions or 
exercise powers in relation to the undertaking, the ACCC may perform those functions and 
exercise those powers. If the ACCC decides to do so, it must do so in accordance with the 
undertaking.85 

                                                
83  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 72. 
84  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
85  Section 44ZZA(6A) of the Act.  
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The ACCC currently has similar powers introduced in the June 2017 variation of the 
2011 HVAU and in relation to the annual compliance process under the 2011 HVAU.  

Under section 1.5 of the HVAU: 

(a) The ACCC may, by written notice to ARTC, require ARTC to provide information 
or documents that are required by the ACCC to enable it to exercise its powers or 
functions in relation to a material obligation, right or process under this Undertaking. 

(b) The written notice must set out: 

(i) in reasonable detail; 

(A) the information or documents required by the ACCC; and 

(B) the reasons why the ACCC requires the information or documents, 

(ii) the form in which the information or documents must be provided; and 

(iii) the deadline for ARTC to provide the information or documents, which must be no 
less than 14 days from the date of ARTC’s receipt of the notice. 

… 

(d) If ARTC receives a request for information or documents to which ARTC 
considers [it is not required to provide information under section 1.5(c)] … ARTC 
must advise the ACCC by notice in writing no less than 7 days from the date of 
ARTC’s receipt of the notice of: 

(i) the reasons why ARTC considers those sections apply; and, 

(ii) how the request may be modified to address ARTC’s concerns in respect to those 
sections. 

Section 1.5(c) of the HVAU sets out circumstances whereby ARTC is not required to provide 
information or documents requested by the ACCC. 

The ACCC considers that the introduction of an information gathering provision under the 
2018 IAU would provide a consistent approach under the IAU and HVAU. 

Information gathering provisions have been included in previous Part IIIA undertakings 
accepted by the ACCC, for example the wheat port access undertakings.  
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5. Negotiation for access and dispute resolution 

This chapter discusses the provisions in section 3 of the 2018 IAU covering the negotiation for access 
process and the dispute resolution mechanism.  

The ACCC considers that the negotiation for access and dispute resolution provisions are appropriate 
to accept, subject to the following amendments:  

 clarifying the drafting of sections 3.3(a), 3.8(c)(iv) and 3.11(b) to clarify that ARTC intends to 
publish all commercially agreed terms and conditions (including prices) for existing and potential 
users to be able to access such prices for similar services, including timeframes for publication 

 inclusion of an expanded recovery of costs provision at section 3.12.4(b)(xiii) to allow the ACCC to 
recover ‘the amounts of any out of pocket expenses incurred by the ACCC (including costs for 
external consultants to assist the ACCC)’ in arriving at an arbitrated outcome. A similar 
amendment was included in the 2011 HVAU by the September 2018 variation and would provide 
a consistent regulatory approach under the IAU and HVAU. 

5.1. ARTC proposal  
Section 3 of the 2018 IAU outlines the process to be followed to enable an Applicant to gain 
access rights to the Interstate Network. In particular the process provides for: 

 preliminary meetings and exchanges of information 

 submission of an Access Application by the Applicant 

 preparation of an Indicative Access Proposal by ARTC 

 negotiations to develop an Access Agreement for execution 

 dispute resolution procedures (including possibility of arbitration by the ACCC) 

 both ARTC and the applicant to negotiate in good faith. 

Indicative terms and conditions of access, as set out in the indicative agreements attached 
to the 2018 IAU and the ITAA are discussed at chapter 17 of this Draft Decision. 

5.1.1. Comparison to 2008 IAU  

ARTC have made minor changes to the negotiation for access provisions compared to the 
2008 IAU. 

ARTC has made amendments to the provision of information requirements under section 
3.3. ARTC have removed the requirement for ARTC to provide applicants with Depreciated 
Optimised Replacement Cost (DORC) values, and the incremental cost and Economic Cost 
in relation to the Segment to which access is being sought under section 3.3(a)(viii) and 
3.3(a)(ix) of the 2008 IAU respectively. In its place, ARTC has introduced a requirement for 
ARTC to provide Applicants with published Charges for similar services requested under 
section 3.3(a)(viii).ARTC submits that the changes to section 3.3(a)(viii) reflect that the 
requirement to provide DORC values, incremental and Economic Costs to access seekers is 
replaced by the provision of the approved ceiling and floor rates for each Segment.86  

ARTC has also made minor amendments to the Indicative Access Proposal under section 
3.8. ARTC has included a requirement for the Indicative Access Proposal to incorporate a 
reference to published charges for similar services requested under section 3.8(c)(iv).ARTC 
submits that the changes to section 3.8(c)(iv) ensures the provision of published charges for 

                                                
86  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
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similar services requested by the Operator and provides transparency to the market on 
negotiations of similar services within the range.87 

5.2. Stakeholder submissions 

Port of Melbourne submit that they are interested to understand whether the ACCC has any 
evidence as to how the access provision under section 3.4(b) and 5.3 regarding obligations 
on ARTC negotiating with Applicants who are not Accredited Operators has operated in 
practice, and whether these provisions have provided sufficient certainty for 
developers/operators of new hubs.88 

SRS submits that the ‘proposed negotiate-arbitrate model … will leave [it] … with little to no 
bargaining position as [it] has a very small footprint and ARTC holds the keys to vital rail 
corridors’. SRS further submits that it: 89  

…‘believes the current transparent pricing schedule [under the 2008 IAU] provides a 
level playing field amongst all rail operators and provides a stable benchmark for 
future rail growth and competition, allowing future rail operators to compete on [a] 
transparent rate structure.  

SSR submits that: 90 

[i]t is likely that ARTC will have significant bargaining power over SSR … ARTC 
holds a monopoly characteristic over significant rail corridors, SSR considers itself to 
hold a weaker bargaining position with the likely result not being consistent with 
economic efficiency. The current transparent published pricing schedule [under the 
2008 IAU] provides a level playing field for all rail operators and is strongly supported 
by SSR. 

5.3. ACCC view 

Overall, the ACCC considers that the negotiating for access and dispute resolution 
provisions in the 2018 IAU are appropriate to accept, subject to a number of minor 
amendments set out below. 

The ACCC notes that under section 3.3(a) and 3.8(c)(iv) of the 2018 IAU, ARTC makes 
reference to ‘published charges for similar Services requested’. ARTC submits that ‘it will 
publish ‘[c]ommercially agreed terms and conditions … for all existing and potential users to 
access such prices’.91 From this statement, the ACCC understands that ARTC intends to 
publish all agreements reached with access seekers setting out the relevant terms and 
conditions of access (including prices).92 

Under the proposed drafting in the 2018 IAU however, it is unclear what information ARTC is 
obliged to publish. ARTC submits that ‘while the 2018 IAU will not include an indicative tariff 
as such, it will provide for actual disclosure of negotiate outcomes which provide a better 

                                                
87  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 109. 
88  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 4.  
89  Sydney Rail Services, Re. ARTC 2018 Interstate Network Access Undertaking, 19 June 2018, p. 1. 
90  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
91  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 6. 
92  The ACCC notes that ARTC published a ‘standing offer’ in September 2018 setting out prices that it intends to apply from 

1 July 2019. The standing offer is available here: https://www.artc.com.au/uploads/2018-IAU-Standing-Offer.pdf. The 
ACCC notes that the offer is non-binding and has no formal role under the proposed 2018 IAU. The ACCC understands 
that the standing offer was released to allay concerns regarding the large gap between the proposed floor and ceiling 
under the 2018 IAU and the wide range of potential charges that flow from this gap.  

https://www.artc.com.au/uploads/2018-IAU-Standing-Offer.pdf
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reference point for users than indicative tariffs’.93 In order to guide negotiations, the ACCC 
considers publication of the price and structure of charges to be critical. Some additional 
relevant questions include whether all agreements reached will be published and the types 
(if any) of information that will be redacted from the published agreements. This list is not 
exhaustive. ARTC will also need to provide clarity as to where it will publish this information 
and the relevant timeframes for publication after an agreement is reached. The ACCC 
considers that ARTC should amend these provisions to provide clarity and certainty as to its 
obligations regarding the publication of this information in compliance with these sections.  

In addition, at section 3.11(b) of the 2018 IAU, ARTC can offer any of the following as an 
Access Agreement: (i) the Indicative Access Agreement; (ii) the current available market 
terms and conditions as published on ARTC’s website; and (iii) an updated Access 
Agreement.  

If ARTC intends for ‘all existing and potential users’ to access the ‘[c]ommercially agreed 
terms and conditions’, then section 3.11(b) will need to be updated to clarify that access 
seekers will have the right to obtain access under the current market terms and conditions 
published by ARTC for the service it is seeking access to (if there is a relevant agreement 
available). As currently drafted, ARTC has the option to offer any one of the three options 
listed as opposed to how the ACCC understands ARTC intends section 3.11(b) to operate.   

The ACCC considers it to be critical that the 2018 IAU provides for sufficient clarity and 
certainty in its terms, effect and operation in order to enable ARTC and access seekers to be 
adequately aware of their respective rights and obligations. Such an approach would avoid 
unnecessary costs, monetary or otherwise, when utilising the processes set out in the IAU.  

The ACCC considers that ARTC’s publication obligations and the agreements that access 
seekers can obtain access under should be set out clearly and in terms consistent with 
ARTC’s stated intention. Such an approach would provide clarity and certainty for both 
ARTC and access seekers, which is both in the legitimate business interests of ARTC and 
the interests of those seeking access to the Interstate Network (sections 44ZZA(3)(a), (c) 
and (e)). The ACCC notes the amendments to the provision of information requirements and 
the Indicative Access Proposal in the 2018 IAU and considers that, with the above 
amendments, the changes will provide clarity to access seekers regarding the transition to a 
banded negotiate-arbitrate model, and provides transparency to access seekers on 
negotiations of similar services within the Indicative Access Charges Range.  

The ACCC considers that the prudential requirements under section 3.4(d) reflect the 
legitimate business interests of ARTC by appropriately limiting ARTC’s exposure to 
commercial risk (section 44ZZA(3)(a)).  

In addition, the ACCC considers that the dispute resolution provisions set out in section 3.12, 
subject to the minor amendment set out below, provide access seekers with recourse to 
arbitration in the event of disputes. The dispute resolution provisions support genuine 
commercial negotiation, providing both access seekers and ARTC with negotiating leverage.  

With regard to the recovery of costs provisions in section 3.12.4(b)(xiii) of the 2018 IAU, the 
ACCC notes the references to the prescribed rates in the Competition and Consumer 
Regulations 2010. These provisions focus on the costs associated with a hearing and do not 
envisage other costs associated with an arbitration. As such, the ACCC considers that 
ARTC should make a similar amendment to section 3.12.4(b)(xiii) as was made to section 
9.9(i) of the September 2018 variation to the 2011 HVAU to cover a similar regulatory 
lacuna. This will allow for the ACCC to recover ‘the amounts of any out of pocket expenses 

                                                
93  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 34. 



Draft decision  38 

 

incurred by the ACCC (including costs for external consultants to assist the ACCC)’ in 
arriving at an arbitrated outcome. 

The ACCC considers that the ability for the ACCC to apportion costs, related to resolving 
disputes, to ARTC and/or disputing Operators, provides ARTC and Operators with an 
incentive to engage constructively with each other in the resolution of a dispute and to 
provide a disincentive for parties to raise vexatious disputes. The ACCC considers that this 
is both in the legitimate business interests of ARTC and the interests of those seeking 
access to the Interstate Network (sections 44ZZA(3)(a) and (c)).  

Finally, the ACCC acknowledges the Port of Melbourne’s submission on negotiations for 
access with Applicants who are not Accredited Operators and notes that it does not have 
any evidence as to how the access provision under sections 3.4(b) and 5.3 have operated in 
practice. The ACCC understands that no parties have sought access under these sections. 
The ACCC would however welcome additional information from ARTC or stakeholders as to 
how these provisions have operated in practice. 
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6. Regulated Asset Base 

This chapter discusses the opening RAB value that ARTC proposes for 2018–19. This incorporates 
the RAB roll-forward method applying for the 2008 IAU and the 2018 IAU, opening RAB for the 2008 
IAU, new Segment, capex, indexation, depreciation, disposals and opening RAB for the 2018 IAU.   

In comparison to the 2008 IAU, the ACCC notes ARTC has not proposed changes to the drafting for 
the RAB roll-forward method for the 2018 IAU. The ACCC considers the RAB forward method 
applying for the 2008 IAU and 2018 IAU remains appropriate. 

The ACCC notes between 2006–07 and 2017–18, ARTC submits the RAB increased from $3.7 billion 
to $10 billion for the Interstate Network (based on ARTC’s financial models). The ACCC considers 
application of the RAB roll-forward to 2018–19, resulting in an opening RAB of $10 billion in 2018–19, 
is not appropriate. The ACCC has concerns with the opening RAB value of new Segments, prudency 
of capex proposed to be included, inclusion of replacement expenditure on track assets into the RAB, 
capex funded by government grants, application of indexation, application of depreciation, lack of 
disposals, operation of ARTC’s financial models and that the RAB could be perpetually increasing.  

6.1. Roll-forward method 

6.1.1. ARTC proposal 

ARTC proposes no change in the 2018 IAU from the 2008 IAU on how the RAB is rolled 
forward over a year.  

Section 4.4(d)(ii) of the 2008 IAU and 2018 IAU state the RAB is annually rolled forward 
based on the following: 

RABt, start = RABt-1, end = (1+CPIt-1)×RABt-1, start+Net Capex
t-1

− Depreciation
t-1

 
where 

RABt, start is the RAB at the start of the relevant year (t) (which, for the first year 

following the Commencement Date, would be the Initial RAB). 

RABt-1,end is the RAB at the end of the preceding year (t-1) as applicable. 

RABt-1, start is the RAB at the start of the preceding year (t-1) as applicable. 

CPIt-1 is the inflation rate for the preceding year (t-1), determined by reference to the 
All Groups Consumer Price Index Statistics published for the March quarter of that 
year. 

Net Capex
t-1

 is the net additions to the RAB in year t-1 (that is out-turn Capital 

Expenditure by ARTC less any disposals during period t-1) on a prudent basis. 

Depreciation
t-1

 is the Depreciation applicable to the RAB in year t-1. 

As part of its application to the ACCC, ARTC submitted financial models which included the 
RAB roll-forward between 2007–08 and 2017–18. ARTC’s Explanatory Guide does not 
present a summary of the RAB roll-forward for Segments.  

6.1.2. Stakeholder submissions 

The ACCC notes no stakeholder made submissions on the wording of the RAB roll-forward 
as set out in section 4.4(d)(ii) of the 2008 IAU and 2018 IAU. 
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6.1.3. ACCC views  

The ACCC considers it to be in the interest of all stakeholders to clearly understand how the 
RAB is determined and annually rolled forward. This is because the RAB rolled forward to 
2018–19 ultimately determines the Economic Cost of a Segment or group of Segments.  

The ACCC notes ARTC proposes no change in the drafting of the roll-forward method and 
as such continues to consider that the roll-forward method set out in section 4.4(d)(ii) of the 
2008 IAU and 2018 IAU is appropriate as it: 

 promotes the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 is in the interests of those seeking access to the Interstate Network (section 44ZZA(3)(c)) 

 generates expected revenue that is at least sufficient to meet efficient costs of providing 
access (section 44ZZA(3)(ab)). 

6.2. 2007–08 Regulated Asset Base opening 

6.2.1. ARTC proposal 

ARTC proposes in the 2018 IAU from the 2008 IAU for the 2007–08 RAB opening value.  
ARTC proposes the 2007–08 RAB opening value to be $3.7 billion. Table 4 presents the 
2007–08 RAB opening value by Segment and divided into the asset classes of track and 
signal and communication. It should be noted the 2007–08 RAB opening values DORC 
values of these Segments and asset types calculated by Booz Allen Hamilton in 2007 and 
submitted as part of the 2007 IAU.   

Table 4: 2007–08 RAB opening value by Segment and asset type 

Segment  Track 
 

$000s 

Signal and  
communication 

$000s 

Total 
 

$000s 

Dry Creek – Parkeston 944 121 22 356 966 477 

Tarcoola – API 2 863 68 2 931 

Port Augusta – Whyalla 51 572 793 52 365 

Crystal Brook – Parkes 440 008 11 695 451 703 

Cootamundra – Parkes 65 007 2 651 67 658 

Dry Creek – Pelican Point 7 633 163 7 796 

Dry Creek – Melbourne (Spencer St) 396 440 9 534 405 974 

Appleton Dock – Footscray 1 522 27 1 549 

Melbourne (Tottenham) – Macarthur 887 223 24 518 911 741 

Moss Vale – Unanderra 67 311 1 122 68 433 

Newcastle – Queensland Border 753 137 14 910 768 047 

Total 3 616 837 87 837 3 704 674 

Source: Booz Allen Hamilton, ARTC standard gauge rail network DORC, ARTC, 2007. 



Draft decision  41 

 

6.2.2. Stakeholder submissions 

The ACCC received submissions from Pacific National on the 2007–08 opening RAB value.  

Pacific National submits the ACCC should reconsider: 94 

…the merits of the rail industry’s concerns that the valuation of ARTC’s 2008 RAB 
should have considered the fact that a significant proportion of ARTC’s asset base 
was handed over to ARTC at effectively no cost.  

Pacific National submits at a minimum that the ACCC: 95 

 Treat all network assets handed to ARTC for the price of $1 by state 
governments since 2004 as contributed assets for the purposes of valuing 
ARTC’s RAB. 

 Optimise all network assets that have essentially been replaced or upgraded by 
ARTC in the long list of capital projects commissioned since 2008. 

 Consider the fact that the $4 billion ARTC has spent on the interstate network 
since 2008 has been spent on replacing, upgrading and strengthening the 
interstate network to bring it up to the standard required for rail to be competitive 
in delivering rail freight services to the national freight transport task.  

Further to this, Pacific National notes the speech made by ARTC’s Chief Executive Officer 
(CEO), John Fullerton, at a conference on Inland Rail who stated that since 2008: 96 

The $4 billion spent on the interstate has been funded by various means - ARTC 
debt, cash flows from operations and shareholder funds invested both in the form of 
equity and grants to the company. 

A lot of the money was spent on fixing things after decades of neglect. 

Track components and assets were replaced and the track upgraded and 
strengthened. 

Much was invested in capacity enhancement projects like the $950m SSFL to 
separate freight from commuters, building new crossing loops to operate longer and 
more frequent trains, upgrading the freight lines to Port Botany and the Port of 
Melbourne and raising the vertical clearance to Parkes to allow the operation of 
double-stack trains from this location to Adelaide and Perth. 

One of the key achievements over this period however has been upgrading the 
condition of the interstate intercapital track. 

The entire main line network operates on concrete sleepers, much of the rail has 
been replaced with heavier duty 60kg rail to increase axle loads and make it stronger 
and more resilient. Many of the old safe working systems have been replaced. 

We have an interstate track today that is in far better shape and well positioned for 
the next phase of complementary rail investment. 

                                                
94  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p.10. 
95  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p.10. 
96  ARTC, Transcript of key note address to Inland Rail Conference, ARTC, 18 July 2018, https://inlandrail.artc.com.au/ 

mediareleases/news_feed/transcript-john-fullerton-address-to-inland-rail-conference-19-july-2018, viewed 12 November 
2018. 

https://inlandrail.artc.com.au/mediareleases/news_feed/transcript-john-fullerton-address-to-inland-rail-conference-19-july-2018
https://inlandrail.artc.com.au/mediareleases/news_feed/transcript-john-fullerton-address-to-inland-rail-conference-19-july-2018
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In response, Pacific National state the: 97 

…implication of this statement is that ARTC’s RAB in 2008 was not operating to the 
modern engineering equivalent standard of service that would be considered 
acceptable on industry standards when compared with the other freight transport 
modes which compete with the rail industry to provide freight services into the 
national freight task.  

6.2.3. ACCC views  

The ACCC considered the 2007–08 opening values appropriate as part of the Final Decision 
for the 2008 IAU.98 The ACCC notes Pacific National’s concerns, however having regard to a 
consistent approach to access regulation, the ACCC continues to view the 2007–08 RAB 
opening values as appropriate (section 44ZZA(3)(aa)).   

6.3. New Segments 

6.3.1. ARTC proposal 

ARTC is not proposing changes to how new Segments are to be valued and included into 
the RAB of the Interstate Network. Section 4.4(d)(i) of the 2008 IAU and 2018 IAU state the 
initial RAB for a Segment or group of Segments will be ‘initially values using the DORC 
method’. 

ARTC proposes including the following new Segments into the Interstate Network: 

 Queensland Border – Acacia Ridge (incorporated into an expanded Segment from 
Newcastle to Acacia Ridge).  

 the MFN. 

In addition, ARTC proposed to alter lines forming part of the SSFL.  

Queensland Border to Acacia Ridge 

ARTC proposes including Queensland Border – Acacia Ridge as a new Segment in the 
Interstate Network, which would form part of an expanded Segment from Newcastle to 
Acacia Ridge. For context, the Queensland Border – Acacia Ridge Segment is around 95 km 
in length and was previously operated by Queensland Rail.  

ARTC proposes an opening RAB value of $267.6 million for the Queensland Border – 
Acacia Ridge Segment, as at 1 July 2014. Table 5 sets out the Optimised Replacement Cost 
(ORC) and DORC values by asset type assessed by Evans and Peck as at 1 January 2014. 
ARTC financial model rolled forward the RAB value between 1 January and 1 July 2014, 
which included adding $3.3 million for indexation and subtracting $0.4 million for 
depreciation.    

ARTC’s response to the ACCC’s first information request provides additional details on the 
Queensland Border – Acacia Ridge Segment and its opening RAB value. 

                                                
97  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p.11. 
98  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008 
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Table 5: Calculated ORC and DORC values for Queensland Board to Acacia 
Ridge Segment by asset type—as at 1 January 2014 

Asset type ORC 

$000s 

DORC 

$000s 

Consumed 

% 

Track 679 488  238 785  35.1 

Ballast 44 090  4 545  10.3 

Bridges 116 506  22 020  18.9 

Culverts 6 678  2 195  32.9 

Fencing 4 214  1 264  30.0 

Track Grade 265 465  132 733  50.0 

Lubrication 355  302  85.0 

Level Crossing 8 063  4 032  50.0 

Miscellaneous Structures 786  125  15.9 

Sleepers 50 317  40 396  80.3 

Track Geometry (Rail) 51 032  12 232  24.0 

Turnouts 2 853  1 375  48.2 

Tunnels 129 128  17 566  13.6 

Signals and communication 71 272  25 979  36.5 

Cabling  60 117  18 035  30.0 

Network Control Facility 270  135  50.0 

Signalling Equipment 10 885  7 809  71.7 

Total 750 760  264 764  35.3 

Source: Evans & Peck, Depreciated Optimised Replacement Cost Calculation for additional Segments of the ARTC network, 
July 2014 

First, ARTC submitted an Evans and Peck spreadsheet99 that provides a consolidated asset 
database and rate build-up to establish the DORC. ARTC’s view is that the method 
contained in this spreadsheet is the same as that used in the Gap to Turrawan DORC 
assessment approved by the ACCC as part of a variation to the 2011 HVAU in 2013.100 

Second, ARTC formally took over management and operation of the Queensland Border – 
Acacia Ridge Segment on 15 January 2010. In support of this, ARTC provided the ACCC 
the: 

 Asset Sale Agreement with Queensland Rail made on 12 January 2009101  

                                                
99  Evans & Peck, Depreciated Optimised Replacement Cost Calculation for additional segments of the ARTC network, July 

2014 
100  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p.13. 
101  ARTC, ARTC Confidential Response to ACCC information request dated 22 May 2018, received on 13 September 2018 
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 Lease Agreement with the Queensland Government and executed on 12 January 
2010102 

 Queensland Gazette Notice from 8 January 2010103.  

Metropolitan Freight Network 

ARTC proposes including the MFN as a new Segment in the Interstate Network. Figure 4 
sets out the allocation of freight lines in Sydney between MFN and SSFL as proposed by 
ARTC in the 2018 IAU.  

Figure 4: Schematic of Metropolitan Freight Network and Southern Sydney 
Freight Line under the 2018 IAU 

 

MFN was operated by RailCorp and extended from Port Botany to Sefton Park and 
Flemington South. As part of the 2018 IAU, ARTC proposes setting MFN as the lines 
between Port Botany and Chullora. The lines between Sefton Park, Chullora and Flemington 
South are proposed to be allocated to SSFL. 

ARTC proposes an opening RAB value of $33 million for the MFN as at 1 July 2007. ARTC 
states that it has: 104 

…developed an indicative value of these assets with reference to RAB benchmarks 
for similar assets previously accepted for regulatory purposes in other jurisdictions 
including other parts of ARTC’s network.   

ARTC’s 13 September 2018 response to the ACCC’s first information request provides the 
benchmarking undertaken by ARTC. Table 6 sets out the benchmarking pairs and factors 
ARTC used as part of its assessment to determine an opening RAB value for MFN. 

 

                                                
102  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – NSW lease summary, received on 13 

September 2018 
103  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Gazette notice - Queensland take-up - 

January 2010, received on 13 September 2018 
104  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.31. 
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Table 6: ARTC's opening RAB value benchmarking pairs for MFN 

Factors Midland – 
Forrestfield 

Appleton Dock 
Junction – 

Appleton Dock 

Islington – 
Maitland 

Newstan – 
Broadmeadow 

Operator 
Arc 

Infrastructure 
ARTC ARTC RailCorp 

City Perth Newcastle Newcastle Newcastle 

Valuation year 2007 2006 2006 2014 

Track km 25.7 2.5 60.4 20.8 

Axle load (tonne) 21 21/23 21/23 30 

Maximum speed (km/h) 80 80 80 80 

Rail weight (kg/m) 60 60 60 60 

Sleeper type Concrete Concrete Concrete Concrete 

Sleeper spacing (cm) 666 650 650 650 

Ballast depth (mm) 300 250 250 250 

RAB value ($000s) 49 000 1 550 29 800 15 400 

RAB value per track km 
($000s) 

763 620 493 740 

Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – MFN RAB benchmarks - April 
2018, received on 13 September 2018. 

Based on these benchmarking pairs, ARTC determines a RAB value of $550 000 per track 
km represents the MFN. Table 7 set out the factors ARTC considered as the likely modern 
equivalent asset for MFN and results of the assessment.  

Table 7: ARTC's benchmarking results for MFN 

Factors MFN 

Track km 65.5 

Axle load (tonne) 21 and 23 

Maximum speed (km/h) 80 

Rail weight (kg/m) 60 

Sleeper type Concrete and timber 

Sleeper spacing (cm) 650 

Ballast depth (mm) 250 

RAB value ($000s) 35 998 

RAB value per track km ($000s) 550 

Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – MFN RAB benchmarks - April 
2018, received on 13 September 2018. 
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ARTC’s response to the ACCC’s first information request notes ARTC formally took over 
management and operation of the MFN on 29 September 2013.  

ARTC states:105 

…IPART has undertaken annual compliance assessments based on a DORC 
assessment provided by ARTC, which DORC assessment has been accepted by 
IPART. 

Further to this, ARTC notes it:106 

… does not earn the full economic cost of the segment. The process to provide a 
DORC valuation imposes substantial costs on ARTC, including external expert 
consultant costs to assist in developing the valuation. As noted above, given the lack 
of full recovery of economic costs on the Interstate Network, these regulatory costs 
are directly borne by ARTC. ARTC has therefore sought to minimize these costs by 
not undertaking an expensive DORC valuation where it can rely on a valuation which 
has been verified by an independent economic regulator and utilized in all 
compliance assessments whilst under the regulation of IPART.  

The information contained in this response is what was provided to IPART to support 
the MFN DORC assessment which was approved by IPART and provides the basis 
for their annual approval.  

On the basis that the MFN contains a DORC approved by an independent economic 
regulator, ARTC did not undertake an additional, and costly, DORC assessment for 
the MFN given that this would be a cost that ARTC could not recover and would add 
further to the cost of operating the network with no benefit to service.  

Southern Sydney Freight Line 

ARTC proposes to alter the lines forming part of SSFL. Figure 4 shows the allocation of 
freight lines in Sydney between MFN and SSFL as proposed by ARTC in the 2018 IAU. 
Under the 2008 IAU, the SSFL comprises the lines between Macarthur and Sefton Park. For 
the 2018 IAU, ARTC proposes extending SSFL to include the lines between Sefton Park, 
Chullora and Flemington South (previously classified as the MFN). ARTC states the purpose 
of this change is ‘to reflect its primary use for intermodal traffic in the north south corridor’.107 

ARTC proposes an opening RAB value for the SSFL of $953 million as at 1 July 2012. This 
encompasses: 

 $6 million for the lines between Sefton Park, Chullora and Flemington South  

 $947 million of actual capex incurred by ARTC for the lines between Macarthur and 
Sefton Park. 

In determining the opening RAB for the lines between Sefton Park, Chullora and Flemington, 
ARTC: 

 used the benchmarking method set out for MFN 

 adjusted for inflation between 2007–08 and 2012–13 

 included actual capex in 2011–12 

 proportioned for the relative track km of the lines.  

                                                
105  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p.12. 
106  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p.12. 
107  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 9 
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ARTC submits it:108 

…has developed an indicative value for these assets with reference to RAB 
benchmarks for similar assets previously accepted for regulatory purposes in other 
jurisdictions including other parts of the ARTC network. This indicative value has 
been accepted by the Independent Pricing and Regulatory Tribunal in compliance 
assessments under the NSW Rail Access Undertaking.  

ARTC notes it formally took over management and operation of the Sefton Park, Chullora 
and Flemington South lines on 29 September 2013.109 

In determining the opening RAB for the lines between Macarthur and Sefton Park, ARTC 
states:110 

In its application to roll in the SSFL in 2013, ARTC provided an estimate of the total 
capital of $1.035m with an estimated commissioning date of February 2013. ARTC 
did not seek approval of the Capital to roll into the RAB but rather requested the 
ACCC to approve the proposed Indicative Access Charge. As it was newly built, the 
capital spent reasonably represents the replacement value given it was undertaken 
under ARTC’s prudent project management guidelines. The ACCC approved the 
proposed indicative pricing for the SSFL but did not undertake a capex prudency 
assessment. Given the gap between the initial forecast in Schedule H and the final 
cost, the ACCC determined even if the initial forecast was utilized, the Indicative 
Access Charges did not breach the ceiling so approved the proposed charges. This 
demonstrates that ARTC does not approach full economic cost recovery and is 
constrained in the revenue it recovers from its customers by competition from road 
freight. Therefore, costs incurred in regulatory processes are not recoverable from 
ARTC’s customers and is a direct reduction on the operating profit earned by ARTC.  

The process to provide a DORC valuation imposes substantial costs on ARTC and 
given the lack of full recovery of economic costs on the Interstate Network, these 
regulatory costs are directly borne by ARTC. ARTC has therefore sought to minimize 
these costs by not undertaking an expensive DORC valuation where it can rely on 
the costs which it incurred under prudent project management processes; where the 
lack of full economic cost recovery ensures a prudent capital management process. 

ARTC submits this approach:111 

…is consistent with ARTC’s September 2012 submission to the ACCC in relation to 
varying the 2008 IAU to incorporate the SSFL. 

ARTC notes it formally took over management and operation of the lines between Macarthur 
and Sefton Park on 23 December 2012.  

6.3.2. Stakeholder submissions 

The ACCC received submissions from Pacific National and NSW Trains on the opening RAB 
values for new Segments. 

Pacific National submits that:112 

                                                
108  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.31. 
109  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, pp.14–

15. 
110  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, pp.14–

15. 
111  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.31. 
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…ARTC has proposed to roll-forward its 2008 RAB but has provided no information 
on calculations it used to determine its proposed opening value of the RAB in 
FY2019. PN is reliant on the ACCC assessing the information provided by ARTC in 
the 2018 IAU to determine whether it is appropriate for ARTC to set an access floor 
and ceiling pricing bandwidth for the negotiation of access prices under the proposed 
2018 RAB. 

Following ARTC’s responses to the ACCC’s information requests, Pacific National states:113 

ARTC’s public response to the 22 May 2018 RFI [request for information] raised 
more questions for Pacific National than it provided answers. It remains unclear as to 
how the price ceiling limits on major ARTC freight corridors have been calculated. In 
the RFI public response, ARTC has not submitted the detailed level of information 
normally required by an economic regulator to assist them in discharging their 
legislative obligations in forming a view on whether to approve an access 
undertaking under Part IIIA of the CCA. This is surprising, particularly given ARTC 
has proposed a significant uplift (from $4 billion to approx. $8 billion) in the valuation 
of its underlying Regulatory Asset Base (RAB) from which it has derived its pricing 
ceiling and floor limits for freight traffics traversing its interstate network. 

In regards to the MFN and SSFL, Pacific National submits:114 

Given the quantum of the MFN and SSFL capital costs, it is essential that the ACCC 
undertake a detailed assessment of the appropriate value to be placed on these 
assets for inclusion in the RAB. An ACCC assessment would need to consider the 
prudency and efficiency of the assets, including the relative prudency in the standard 
of the services required by the rail industry to provide interstate freight services. In 
this context, [Pacific National] considers the ACCC should consider whether the 
infrastructure projects were required by the rail industry (in terms of managing 
increased freight growth) or whether the projects were designed to accommodate the 
forecast growth in passenger demand for commuter services in the Melbourne and 
Sydney urban networks. 

Further to this, Pacific National states:115 

Given the number of public interest demands for improved rail urban networks, it is 
difficult to see how ARTC could put forward an argument that 100% of the capital 
value of the MFN and SSFL should be incorporated into the value of the 2018 RAB 
for rail freight pricing purposes. Indeed, if the ACCC is minded to include a proportion 
of the DORC value of the MFN and SSFL in the 2018 RAB, then any inclusion 
should be considered in the context of ARTC delivering an optimised rail network to 
provide access services for the rail industry to continue to compete in the national 
freight market. 

NSW Trains notes:116 

                                                                                                                                                  
112  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
113  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, pp. 5-6. 
114  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 8. 
115  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 8. 
116  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
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At 3.2.2 the ARTC propose to include the MFN within the Interstate network and alter 
the segments within both the SSFL and MFN. It is not clear if the MFN is included 
within the RAB and what its indicative valuation.  

6.3.3. ACCC views 

The ACCC’s views on each of the new Segments proposed by ARTC for the 2018 IAU are 
set out below. 

Queensland Border – Acacia Ridge 

The ACCC is unable to form a view on whether ARTC’s proposal to include the Queensland 
Border – Acacia Ridge Segment with an opening RAB of $269 million as at 1 July 2014 is 
appropriate or not.  

In coming to this position, the ACCC notes: 

 that ARTC has complied with its obligations under section 4.4(d)(i) of the 2008 IAU and 
2018 IAU to provide a DORC assessment for new Segments  

 stakeholders have not raised concerns to date regarding the DORC assessment 
prepared by Evans and Peck for the Segment.  

However, the ACCC has concerns regarding the rigorousness of the Evans and Peck 
assessment. In particular, the ACCC has concerns in regards to Evans and Peck’s approach 
to the: 

 asset optimisation 

 operating expenditure 

 margins applied to direct replacement cost. 

First, Evans and Peck undertook asset optimisations in evaluating the Queensland Border – 
Acacia Ridge Segment, which is necessary for a DORC valuation. For these asset 
optimisations, Evans and Peck adopted an approach set out in the NSW Treasury’s Policy 
Paper.117 This policy paper states optimisation of assets should be based on:  

 capacity (this may be likened to optimisation of excess assets) 

 quality of service  

 configuration 

 useful life. 

The ACCC is concerned that Evans and Peck do not explain what informs the optimisation 
of each asset. Based on a review of the Evans and Peck report and ARTC’s responses to 
the information requests, it appears that arbitrary percentage optimisations are assigned to 
these assets without identification of the type of optimisation and how it affects the 
magnitude of total optimisation of each asset class.  

Second, the ACCC has concerns that the Evans and Peck assessment has not adjusted 
existing assets for the lower operating costs of operating modern equivalent assets. The 
NSW Treasury policy paper states when valuing physical non-current assets, adjustments 
are required to the replacement cost values for operating expenditure savings arising from 

                                                
117  NSW Government Treasury, Accounting Policy: Valuation of Physical Non-Current Assets at Fair Value, NSW Treasury, 

Sydney, 2012, https://arp.nsw.gov.au/sites/default/files/tpp07-1_Amended_dnd.pdf. 

https://arp.nsw.gov.au/sites/default/files/tpp07-1_Amended_dnd.pdf
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the modern equivalent assets.118 Evans and Peck state that such adjustments are not 
required since no operating cost differentials have been identified.119 However, the ACCC 
notes Evans and Peck has not supplied a life-cycle cost analysis to support this statement.   

While Evans and Peck made no adjustments for opex savings from replacing existing timber 
sleepers with the modern equivalent of concrete sleepers, ARTC has made such 
adjustments in its HVAU Gap to Turrawan DORC valuation.120 Also, while Evans and Peck 
made no adjustments for opex savings from replacing existing 47 kg rail with the modern 
equivalent of 60 kg rail, ARTC states in its Code of Practice that 47 kg rail may require 
higher levels of maintenance compared to 60 kg rail.121 The ACCC considers that employing 

the modern equivalent rail assets on the Queensland Border – Acacia Ridge Segment (or 
any Segment) would result in opex savings. 

Third, the ACCC has concerns regarding the cost mark ups on direct replacement costs 
used in the Evans and Peck report. Evans and Peck have undertaken a cost breakdown of 
each asset in the form of direct replacement costs and a series of margins on the direct 
replacement cost. Table 8 set outs out the margins on direct replacement cost applied by 
Evan and Peck for the Queensland Border – Acacia Ridge Segment.  

Table 8: Margins to direct replacement cost applied by Evans and Peck 

Category Description Margin on direct 
replacement cost 

Miscellaneous Unmeasurable items such as 
environmental controls, existing services 
survey, precondition survey and 
temporary works 

5% 

Preliminaries Mobilisation, demobilisation, site 
establishment maintenance of site 
facilities, temporary services, supervision 
of the works and relevant contractors 
insurances. 

32% 

Design Professional services associated with the 
design, procurement and management of 
the work. 

9% 

Contractor’s Overhead and 
Margin 

Costs and expenses related to off-site 
business functions of the Contractor (in 
respect of the works), including: financial, 
legal, human resources, commercial, 
executive management, corporate 
infrastructure and support, corporate head 
offices running costs, payroll and project 
specific profit. 

20% 

Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – MFN RAB benchmarks - April 
2018, received on 13 September 2018. 

                                                
118  NSW Government Treasury, Accounting Policy: Valuation of Physical Non-Current Assets at Fair Value, NSW Treasury, 

Sydney, 2012, https://arp.nsw.gov.au/sites/default/files/tpp07-1_Amended_dnd.pdf, p. 3. 
119  Evans & Peck, Depreciated Optimised Replacement Cost Calculation for additional segments of the ARTC network, July 

2014, p.54 
120  ACCC, Decision Australian Rail Track Corporation’s variation of the Hunter Valley Access Undertaking to include the Gap 

to Turrawan Segments, 25 June 2014. 
121  ARTC, Rail, Enterprise Services, Track & Civil, Code of Practice, ARTC, 27 July 2016, p. 6.  

https://arp.nsw.gov.au/sites/default/files/tpp07-1_Amended_dnd.pdf
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The ACCC considers it is unclear how Evans and Peck have estimated these margins on 
direct replacement cost. Evans and Peck does not provide the cost causal linkages between 
direct cost and indirect or overhead costs of a project. The ACCC has concerns relating to 
whether such costs are actually caused. Further, the ACCC notes that for all assets, the 
mark-up increases linearly with project size, even though the cost categories included in the 
mark-up are indirect and overhead costs of the project. 

The ACCC seeks further reasoning and information from ARTC on these matters as well as 
any stakeholder views.   

Metropolitan Freight Network 

The ACCC considers ARTC’s proposal to include the MFN (for the lines between Chullora 
and Port Botany) with an opening RAB of $33 million as at 1 July 2007 is not appropriate. 

The ACCC notes ARTC’s statements that:122  

… does not earn the full economic cost of the segment. The process to provide a 
DORC valuation imposes substantial costs on ARTC, including external expert 
consultant costs to assist in developing the valuation. As noted above, given the lack 
of full recovery of economic costs on the Interstate Network, these regulatory costs 
are directly borne by ARTC. ARTC has therefore sought to minimize (sic) these costs 
by not undertaking an expensive DORC valuation where it can rely on a valuation 
which has been verified by an independent economic regulator and utilized (sic) in all 
compliance assessments whilst under the regulation of IPART.  

However, the ACCC considers ARTC’s assessment that not performing a DORC 
assessment as it minimised the costs borne by ARTC does not overcome ARTC’s 
requirements under the 2008 IAU and 2018 IAU. The ACCC notes section 4.4(d)(i) of the 
2008 IAU and 2018 IAU states that a DORC assessment is required for valuing the opening 
RAB of any new Segments in the Interstate Network (section 44ZZA(3)(e)).  

If the MFN were included with an opening RAB of $33 million as at 1 July 2007 based on 
ARTC’s benchmarking assessment, the ACCC cannot satisfied that this would be likely to: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 generate expected revenue that is at least sufficient to meet the efficient costs of 
providing access (section 44ZZA(3)(ab)). 

In light of the obligations set out in the 2008 IAU and 2018 IAU, the ACCC requires a DORC 
assessment for valuing the opening RAB for the MFN. 

The ACCC also notes Pacific National’s submission on the level of transparency provided by 
ARTC on the additions to the RAB. The ACCC considers that ARTC should provide as much 
transparency as possible as it is would: 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 

                                                
122  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 10. 
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The ACCC recognises that ARTC provided additional transparency in response to the 
ACCC’s information requests. However, the ACCC considers that further transparency is 
required.     

Southern Sydney Freight Line 

The ACCC considers ARTC’s proposal to include the SSFL (for the lines between Macarthur 
and Flemington South) with an opening RAB of $953 million as at 1 July 2012 is not 
appropriate for three reasons. 

First, the ACCC notes the Final Decision for the 2012 variation of the 2008 IAU where ARTC 
initially sought to include the SSFL. The ACCC approved this variation to include the SSFL 
(between Macarthur and Sefton Park) as a Segment under Schedule E of the 2008 IAU. As 
part of this variation, ARTC did not seek: 123 

… a prudency assessment of the $1 billion capital expenditure for the SSFL for 
inclusion in the RAB of the IAU. 

Instead, the ACCC:124 

… conducted analysis using the financial model provided by ARTC that has included 
testing and adjusting the assumptions surrounding the capital expenditure and 
activity forecasts. Based on this analysis, the ACCC is satisfied that the Indicative 
Access Charge is likely to at least recover a reasonably determined revenue floor for 
the SSFL. 

In relation to the Ceiling Limit, the ACCC:125 

…established that the Indicative Access Charge was forecast to recover revenues 
that were well below a revenue ceiling based on the original forecast cost of $242 
million. The ACCC believes that this original forecast cost is a reasonable basis for 
assessment in the absence of a prudency assessment of the actual $1 billion 
expenditure. 

Importantly, the ACCC’s approval of the 2012 variation to the 2008 IAU ‘did not amount to an 
approval of the $1 billion cost of the SSFL for inclusion into the RAB of the IAU’.126 

Second, for the lines between Macarthur and Sefton Park, the ACCC notes ARTC’s proposal 
for the 2018 IAU is to have the opening RAB value as ARTC’s actual capex in constructing 
the Segment. For the lines between Sefton Park and Flemington South, ARTC’s proposal is 
to have the opening RAB value based on benchmarking assessment for the MFN. In both 
occasions, ARTC has not provided a DORC assessment as the: 127 

…process to provide a DORC valuation imposes substantial costs on ARTC and 
given the lack of full recovery of economic costs on the Interstate Network, these 
regulatory costs are directly borne by ARTC. ARTC has therefore sought to minimize 
these costs by not undertaking an expensive DORC valuation where it can rely on 

                                                
123  ACCC, Final Decision Australian Rail Track Corporation’s proposed variation of the Interstate Access Undertaking to 

include the Southern Sydney Freight Line, 10 April 2013, p. 17. 
124  ACCC, Final Decision Australian Rail Track Corporation’s proposed variation of the Interstate Access Undertaking to 

include the Southern Sydney Freight Line, 10 April 2013, p. 18 
125  ACCC, Final Decision Australian Rail Track Corporation’s proposed variation of the Interstate Access Undertaking to 

include the Southern Sydney Freight Line, 10 April 2013, p. 18 
126  ACCC, Final Decision Australian Rail Track Corporation’s proposed variation of the Interstate Access Undertaking to 

include the Southern Sydney Freight Line, 10 April 2013, p. 16. 
127  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 15. 
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the costs which it incurred under prudent project management processes; where the 
lack of full economic cost recovery ensures a prudent capital management process. 

Consistent with the ACCC’s views on the MFN, ARTC’s assessment that not performing a 
DORC assessment as it minimised the costs borne by ARTC does not overcome ARTC’s 
requirements under the 2008 IAU and 2018 IAU. The ACCC notes section 4.4(d)(i) of the 
2008 IAU and 2018 IAU clearly states that a DORC assessments is required for valuing the 
opening RAB of any new Segments in the Interstate Network (section 44ZZA(3)(e)).  

If the SSFL were included with an opening RAB of $953 million as at 1 July 2012 based on 
ARTC’s actual capex and benchmarking assessment, the ACCC cannot be satisfied that this 
would be likely to: 

 promote the economically efficient operation of, use of and investment in Interstate 
Network (section 44ZZA(3)(aa)) 

 is in the interests of those seeking access to the Interstate Network (section 44ZZA(3)(c)) 

 generates expected revenue that is at least sufficient  to meet the efficient costs of 
providing access(section 44ZZA(3)(ab)). 

Third, the ACCC notes that SSFL and MFN are adjacent Segments connected at Chullora. 
However, ARTC’s system map of the SSFL shows that Chullora has three junctions – north, 
south and west (Figure 5). In the interest of clarity and certainty in the operation of the IAU, 
ARTC needs to clearly set out which lines would be part of the SSFL and MFN Segments 
(section 44ZZA(3)(e)).  

Figure 5: System map between Sefton Park, Chullora and Flemington South 

 

Source: ARTC, Sydney freight network, SSFL and MFN, ARTC, December 2014, 
https://www.artc.com.au/uploads/ARTCS3120002_SFN.pdf  

In light of the obligations set out in the 2008 IAU and 2018 IAU, the ACCC requires a DORC 
assessment for valuing the opening RAB for the SSFL. 

Finally, the ACCC also notes Pacific National’s submission on the level of transparency 
provided by ARTC on the additions to the RAB. The ACCC considers ARTC should provide 
as much transparency as possible as it is would: 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 

https://www.artc.com.au/uploads/ARTCS3120002_SFN.pdf
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The ACCC recognises that ARTC provided additional transparency in response to the 
ACCC’s information requests. However, the ACCC considers that further transparency is 
required.     

6.4. Capital expenditure 

6.4.1. ARTC proposal 

Actual capital expenditure 

Section 4.4(e) of the 2008 IAU states that capex would be limited to that resulting from: 

(i) the addition of a capital or renewals project by ARTC needed to meet market 
demand for capacity and performance of the Network, or needed to extend the 
economic life of the Network; 

(ii) an increase in the scope of works identified in the applicable ARTC Corridor 
Strategy current as at the Commencement Date or as varied from time to time; 

(iii) the addition of a capital or renewals project by ARTC resulting from what is 
considered to represent an efficient means to achieve that demand or extend 
that economic life; 

(iv) a change in what is consistent with existing standard and configuration of 
adjacent and/or existing infrastructure with similar utilisation and market 
requirements, or its modern engineering equivalent; 

(v) whether expenditure is incurred efficiently in implementing the capital or 
renewals project, in the context of prevailing access and operating requirements, 
and input costs; 

(vi) adjustments in relation to the timing of commencement and/or commissioning of 
projects; or 

(vii) the removal or addition of a capital or renewals project by ARTC that is 
supported by the industry. 

ARTC proposes to include almost $4.4 billion (nominal) of capex into the RAB for between 
2007–08 and 2017–18 (this includes $947 million of actual capex for the construction of 
SSFL between Macarthur and Sefton Park). Figure 6 shows ARTC’s actual capex across the 
Interstate Network by capex type for each year.  
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Figure 6: Actual capex by type and forecast capex 

 

Source: ARTC financial model 

Figure 7 shows ARTC’s actual capex by Segment and capex type between 2007–08 and 
2017–18.  

The ACCC notes that capex is classified into three types: 

 capex undertaken on the track 

 capex undertaken on signals and communications  

 corridor capex. 

In regards corridor capex, ARTC states this is: 128 

…generally the replacement of expired assets. This is the capital required to keep 
the network in a fit for purpose state. 

                                                
128  ARTC, Submission to ACCC in response to the Draft Determination regarding ARTC 2013 compliance assessment, 

ARTC, 22 January 2016, p. 32.   
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Figure 7: Actual capex by Segment and type between 2007–08 and 2017–18 

  

Source: ARTC financial model  

ARTC states over the term of the 2008 IAU:129 

… an investment program of significant capital works was undertaken to improve the 
operational efficiency and capacity of the network allowing for, inter alia, longer 
trains, higher axle loads, less heat related speed restrictions and improved traffic 
flow through the Sydney metropolitan region. This programme has, to date, delivered 
benefits to the North-South corridor of: 

 A dedicated freight line in the South of Sydney; 

 Expansion of double track and construction of passing lanes between Melbourne 
and Sydney; 

 Full concrete re-sleepering and major rail upgrade for the entire Melbourne to 
Brisbane corridor; 

 Extension and construction of crossing loops to enable full 1500m train operation 
between Sydney and Brisbane; and 

 Major improvements in signalling and control systems on the corridor. 

Benefits to the east-west corridor reflect: 

                                                
129  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 19. 
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 Additional loops between Melbourne and Kalgoorlie to allow 1800m trains to 
operate and improve capacity availability; 

 Additional loops between Parkes and Cootamundra to enhance capacity and 
improve operational efficiency of the network; 

 Rerailing between Adelaide and Tarcoola to accommodate heavier axle loads 
and greater capacity; 

 Resleepering in Western Victoria and between Broken Hill and Adelaide to allow 
for higher axle loads and reduction in heat related speed restrictions on the 
network; and 

 Major improvements in signalling and control systems on the corridor. 

Forecast capital expenditure 

Schedule H of the 2008 IAU sets out the forecast capex by Segment and year submitted by 
ARTC and accepted by the ACCC in the Final Decision for the 2008 IAU and the Final 
Decision for the 2012 variation of the 2008 IAU. Table 9 presents a summary of ARTC’s 
forecast capex by Segment and year for between 2007–08 and 2017–18. In total, between 
2007–08 and 2017–18, ARTC’s forecast capex would be $1.3 billion (nominal).     
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Table 9: Forecast capex on the Interstate Network proposed by ARTC and accepted by the ACCC - $000s 

Segment 
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Dry Creek – Parkeston 11 780 12 226 12 156 12 276 10 563 19 754 61 014 83 616 43 283 6 399 6 399 267 686 

Tarcoola – API 0 0 0 0 0 0 0 0 0 0 0 0 

Port Augusta – Whyalla 50 50 0 0 0 216 232 247 237 240 240 1 462 

Crystal Brook – Parkes 13 761 2 583 4 256 3 723 1 616 17 082 24 314 3 530 3 385 3 427 3 427 67 343 

Cootamundra – Parkes 783  3 660 2 807 1 399 970 569 612 651 625 632 632 12 557 

Dry Creek – Pelican Point 0 0 0 0 0 57 61 65 62 63 63 371 

Dry Creek – Melbourne 
(Spencer St) 

50 188 11 254 6 118 5 277 4 310 2 443 2 628 2 799 20 022 48 017 90 942 193 810 

Appleton DJ – Footscray 0 0 0 0 0 0 0 0 0 0 0 0 

Melbourne (Tottenham) – 
Macarthur 

318 084 197 203 2 082 2 405 2 170 4 511 7 560 4 600 106 410 106 353 56 353 489 647 

Moss Vale – Unanderra 494 117 876 766 738 198 332 202 282 279 279 4 069 

SSFL 94 518 143 651 0 0 0 0 0 0 0 0 0 143 651 

Newcastle – Queensland 
Border 

141 851 37 874 8 608 6 461 5 987 1 949 3 267 1 988 2 770 2 746 9 821 81 471 

Total 631 515 408 618 36 903 32 307 26 354 46 779 100 020 97 698 177 076 168 156 168 156 1 262 067 

Source: Schedule H of the 2008 IAU 
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Prudency of capital expenditure 

Section 9.1 of the 2008 IAU defines capex as prudent when having regard to: 

(a) the need to meet market demand for capacity and performance of the Network, or 
the need to extend the economic life of the Network; 

(b) whether the scope of works is consistent with that identified in the applicable 
ARTC Corridor Strategy current as at the Commencement Date or as varied from 
time to time; 

(c) what is considered to represent an efficient means to achieve that demand or 
extend that economic life; 

(d) what is consistent with existing standard and configuration of adjacent and/or 
existing infrastructure with similar utilisation and market requirements, or its 
modern engineering equivalent; 

(e) expenditure incurred efficiently in implementing the project, in the context of 
prevailing access and operating requirements, and input costs; 

(f) adjustments in relation to the timing of commencement and/or commissioning of 
projects; and 

(g) support by the industry;    

In regards to the ACCC’s role in assessing capex prudency, section 4.4(e) of the 2008 IAU 
states ARTC will: 

…obtain the approval of the ACCC, having regard to the factors in this clause, for 
any increase to Capital Expenditure exceeding 20% on the Network in any single 
year. 

ARTC notes:130 

…references to its obligation to seek ACCC approval of any expenditure outside the 
20% allowance of Schedule H and acknowledges that it did not undertake this 
process. 

As part of the ACCC’s first information request to ARTC, the ACCC identified circumstances 
where ARTC’s actual capex on a Segment in a given year exceeded the forecast capex by 
more than 20 per cent (as per section 4.4(e) of the 2008 IAU) or where there was no 
forecast capex but there was actual capex. For these circumstances, the ACCC sought 
reasons from ARTC on why actual capex on the Segments in the given years should be 
considered prudent having regards to sections 4.4(e) and 9.1 of the 2008 IAU. In addition, 
the ACCC’s second information request sought further information in regards to the 
prudency of capex for selected projects.  

ARTC’s responses to ACCC’s first and second information requests (the information 
requests) provided public and internal decision documents on capex projects undertaken on 
the Interstate Network. Table 10 sets out the objectives for each of the projects and actual 
capex.   

 

                                                
130  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 6. 
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Table 10: Capex projects 

Project Segments Purpose  

Albury to Melbourne – rerailing Melbourne (Tottenham) – 
Macarthur 

This project was a part of ARTC’s productivity improvement program. These lines 
had: 131 

…old 47 kg/m rail. Due to its cross section strength it cannot accommodate an 
increase in axle loads. The rail is becoming worn and it will desirably be replaced 
over the next 10—--20 years. The project proposes to bring forward the rerailing 
and carry it out in a single program so that, in conjunction with related programs in 
the corridor, it is possible to deliver a meaningful increase in train performance 
characteristics. 

Altona Standard Gauge Loop - 
Early Scoping & Est 

Dry Creek – Melbourne 
(Spencer St) 

This project aimed: 132 

…to enhance the efficiency of the existing and planned intermodal terminals at 
Altona and to facilitate increased mainline capacity for ARTC by extending the 
existing passing loop to cater for longer trains and provided more efficiency train 
movements. 

Ballast rehabilitation program Melbourne (Tottenham) – 
Macarthur 

This project aimed to: 133   

…clean or replace ballast, improve drainage around the track and ensure the rail 
is in optimum condition.  

Boom gate removals Dry Creek – Melbourne 
(Spencer St) 

Newcastle – Queensland 
Border 

This project aimed to install boom gates and other protection measures including 
active advance warning systems, flashing lights, sealing of the crossing panel, 
provision of escape lanes, road alignment and associated works in NSW and South 
Australia.134  

                                                
131  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport,13 September 2018, p. 17. 
132  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Altona standard gauge loop project - Project implementation plan - September 2009, 13 September 2018, p. 1. 
133  ARTC, Ballast rehabilitation program, ARTC, https://www.artc.com.au/projects/brp/, viewed 15 November 2018. 
134  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 - Letter from Anthony Albanese MP dated 19 March 2009, 30 October 2018. 

https://www.artc.com.au/projects/brp/
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Project Segments Purpose  

CTC Coonamia to Tarcoola Dry Creek – Melbourne 
(Spencer St) 

This project aimed to ‘deliver extra capacity, simultaneously reduce pressure on 
network control; and improve safety’ by installing Centralised Traffic Control (CTC) 
with mid-section or intermediate signals between Coonamia and Tarcoola.135  

Gheringhap to Maroona – loops Dry Creek – Melbourne 
(Spencer St) 

This project was a part of ARTC’s productivity improvement program. It continued 
ARTC’s: 136 

…staged program of loop extensions and new loop construction between 
Melbourne and Adelaide with a view to maintaining transit times in the corridor as 
volumes rise while also working toward the introduction of 1800 m trains on this 
corridor. 

Hexham loop project Newcastle – Queensland 
Border 

This project aimed to provide: 137 

...a rail freight loop at Hexham to stage freight trains, up to 1500m long, travelling 
in the southbound direction from the Main North Rail Line to Railcorp’s 
Metropolitan Network.  

Iluka Siding Portland – Maroona This project aimed to undertake: 138 

…new train configuration and signalling for arrival and departure of rail 
movements at Iluka Siding at Hamilton 

The purpose of this connections is to facilitate the operation of block mineral 
sands trains directly from Hopetoun to the Iluka Siding at Hamilton and return.   

                                                
135  ARTC, ARTC Confidential Response to ACCC information request dated 22 May 2018 – CTC project Coonamia to Tarcoola end stage report, 13 September 2018. 
136  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport,13 September 2018, p. 21. 
137  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Rail completed projects August 2014,13 September 2018, p. 2. 
138  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Iluka – operation scope, 13 September 2018, p. 4. 
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Project Segments Purpose  

Maldon, Moss Vale and Glenlee – 
double track passing lanes 

Melbourne (Tottenham) – 
Macarthur 

This project was a part of ARTC’s productivity improvement program. This: 139 

…258 km rail corridor between Sydney and Yass is double track and has good 
capacity. However, there are very limited opportunities for trains to be overtaken, 
particularly long Superfreighters and steel trains. This is particularly a problem 
when Superfreighters need to be overtaken by passenger services, and when 
there are incidents and disruptions. 

Creation of passing loops using cross-overs and bi-directional signalling on the 
existing double track is a cost-effective way to increase flexibility, reduce delay 
and improve incident recovery times. 

Melbourne to Adelaide loops Dry Creek – Melbourne 
(Spencer St) 

This project aimed: 140 

… to increase capacity and growth by providing customers with the ability to 
operate 1800m long trains in the Melbourne to Adelaide corridor. 

Missing Link Dry Creek – Melbourne 
(Spencer St) 

This project aimed to deliver: 141 

…significantly improved operational transit time, reliability, capacity and yield 
(above and below rail) over a current 2km section of single track bottleneck 
connecting the Port terminal precinct of Melbourne to the mainline. These benefits 
are delivered by providing complete double dual gauge track from the Dock Links 
Road (Dynon) where the planned Tottenham Dynon Upgrade project currently 
ends to the planned end of project on the Dynon Port Rail Link project. 

North Coast Curve Easing Newcastle – Queensland 
Border 

This project was a part of ARTC’s productivity improvement program and: 142 

…aims to achieve significant improvement in transit time through minor 
adjustments to the track, largely within the existing land corridor.  

                                                
139  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport,13 September 2018, p. 11. 
140  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Budget Investment Committee - Melbourne to Adelaide loops feasibility, 13 September 2018, p. 6.  
141  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Project proposal report - Missing link (between Tottenham Dynon & Dynon port rail links),13 September 2018, 

p.3. 
142  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport,13 September 2018, p. 9. 
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Project Segments Purpose  

Parkes to Broken Hill – concrete 
resleepering 

Crystal Brook – Parkes This project was a part of ARTC’s productivity improvement program. These lines 
were: 143  

…heavily affected by heat related speed restrictions that impact performance on 
the Sydney–Perth corridor. This has been a particular source of customer 
complaint. The section also has a history of poor ride quality, which concrete 
resleepering can contribute to addressing. 

Concrete resleepering is also an essential enabling project to achieve an increase 
to 25 tonnes at 80 km/h. 

Port Botany railway line upgrade  MFN This project comprises three stages, where stages 1 and 2 have been completed and 
stage 3 is currently underway.  

Stage 1 aimed to: 144   

…provide a major configuration of the Port Botany Rail Yard, including associated 
lighting and access roadways.  

Stage 2 aimed to upgrade: 145 

…the Port Botany Rail Yard to increase line capacity and improve efficiency in 
operating practices involving: 

 signal control at Port Botany; 

 signal control separation – Cooks River to Wardell Road; shared corridor 
(Wardell Road to Campsie segment) and Enfield control area 

 additional signalling to provide mainline duplication – Cooks River to Mascot; 
and 

 Enfield staging facility construction.  

Stage 3 aims to: 146 

…upgrade the condition of the Port Botany Rail Line between Botany and Sefton 
Park Junction with concrete sleepers, 60kg rail, formation reconditioning, 
infrastructure upgrades and rail grinding.  

                                                
143  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport, 13 September 2018, p. 15. 
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Project Segments Purpose  

Queensland Border to Acacia 
Ridge track upgrade 

Queensland Border – Acacia 
Ridge 

This project aimed to: 147 

…completed concrete sleepering on the Sydney – Brisbane corridor and provide 
narrow gauge access between Acacia Ridge and Bromelton in Queensland.  

Rail upgrade at Geelong Port Dry Creek – Melbourne 
(Spencer St) 

This project focused: 148  

…on addressing port access and rail capacity issues for freight trains at the Port of 
Geelong by duplicating the existing rail line between Geelong and Gheringhap and 
provide the necessary facilities at Geelong to allow grain, log and other freight 
trains to reverse direction after loading and unloading. 

Tottenham to Dynon Dry Creek – Melbourne 
(Spencer St) 

This project aimed: 149 

…to improve Transit Time, Reliability, Capacity and Yield over this section of track 
by way of track doubling, resignalling and track drainage works. Most significant in 
this is the provision of double track, thereby removing a number of single line 
sections, and the provision of bi-directional signalling on the double track and DG 
[dual gauge] sections. 

Victorian Regional Rail Link Dry Creek – Melbourne 
(Spencer St) 

This project was part of a larger program aimed: 150 

…to separate suburban trains from the west from regional trains servicing 
Geelong, Ballarat and Bendigo, thereby providing increases in rail infrastructure 
capacity and service reliability.  

ARTC’s project focused on the construction of new formation and track, relocation of 
the Manor loop and connection of new track into mainline.151   

                                                                                                                                                                                                                                    
144  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 - Letter from Neil Williams dated 12 June 2009, 30 October 2018, p. 4.IR2 doc 25 p4 
145  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 - Letter from Neil Williams dated 27 May 2010, 30 October 2018, p. 3. 
146  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 - Project proposal report Port Botany Rail Line (PBRL) Stage 3 - Capacity study scoping phase, 30 

October 2018, p. 4. 
147  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 13. 
148   ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Geelong project and signed approval - December 2012, 13 September 2018, p. 1. 
149   ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Project Brief - Tottenham - Dynon & Sunshine Brooklyn Triangle - November 2007, 13 September 2018, p. 3. 
150  Victorian Government Department of Environment, Land, Water and Planning, Regional rail link, https://www.planning.vic.gov.au/environment-assessment/major-transport-projects/regional-rail-

link, viewed 12 November 2018.   

https://www.planning.vic.gov.au/environment-assessment/major-transport-projects/regional-rail-link
https://www.planning.vic.gov.au/environment-assessment/major-transport-projects/regional-rail-link
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Project Segments Purpose  

Western Vic Upgrade Dry Creek – Melbourne 
(Spencer St) 

This project aimed to: 152 

…upgrade section of poor quality track in Western Victoria, including rerailing, 
increasing ballast depth and eliminating the gap in concrete sleepers between 
Melbourne and Adelaide. 

Whyalla to Cootamundra – 
rerailing 

Dry Creek – Parkeston 

Port Augusta – Whyalla 

Crystal Brook – Parkes 

Cootamundra – Parkes 

This project was a part of ARTC’s productivity improvement program. These lines 
had: 153 

… old 47 kg/m rail. Due to their cross section strength, they cannot accommodate 
an increase in axle loads. The rail is becoming worn and it will desirably be 
replaced over the next 10—20 years. The project proposes to bring forward the 
rerailing and carry it out in a single program so that, in conjunction with related 
programs in the corridor, it is possible to deliver a meaningful increase in train 
performance characteristics.  

                                                                                                                                                                                                                                    
151  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Regional Rail Link work package F1 - Approved project budget - August 2010, 13 September 2018, pp 5-7. 
152 ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Western Victoria track upgrade - Early start proposal - November 2008, 13 September 2018, p. 1. 
153  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail transport, 13 September 2018, p. 13. 
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A major set of capex projects undertaken by ARTC was its productivity improvement 
program. This program encompassed seven projects which could be:154 

…brought on-line quickly and provide productivity improvements for the economy in 
the transport sector and economic stimulus in 2010. 

These seven projects were funded through the Nation Building Program (National Land 
Transport) Act 2009 (Cth) and were targeted to deliver: 155 

 Improvements to economic productivity within the transport sector. 

 Environmental benefits, particularly through reduced greenhouse gas emissions. 

 Enhancements to the performance of rail transport. 

 Strong employment outcomes from the dollars invested.  

Identified works have an ability to ramp-up quickly, with a target of material 
employment benefits within six months. 

ARTC conducted cost-benefit analyses in assessing whether a project should be undertaken 
or not. This included for the following capex projects:  

 ARTC’s productivity improvement program 

 Hexham loop 

 Port Botany railway line – stages 1 to 3 

 Tottenham to Dynon. 

In the case of ARTC’s productivity improvement program, ARTC estimated the seven 
projects would result in a total loss $76.3 million (Table 11). The estimated benefits included 
avoided maintenance expenditure, carbon emission reductions, fuel savings and recovered 
asset values for rails.  

Table 11: Benefit and costs of ARTC's productivity improvement program  

Project Benefit 

$000s 

Cost 

$000s 

Net Benefit 

$000s 

North Coast Easing 174 916 153 682 21 234 

Maldon, Moss Vale and Glenlee – 
double track passing lanes 

22 900 21 696 1 204 

Whyalla to Cootamundra – rerailing 237 974 272 903 -34 929 

Parkes to Broken Hill – concrete 
resleepering 

193 561 228 741 -35 181 

Albury to Melbourne – rerailing 82 812 90 840 -8 029 

Gheringhap to Maroona – loops 16 956 27 036 -10 080 

                                                
154  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Western Victoria track upgrade - Early 

start proposal - November 2008, 13 September 2018, p. 2. 
155  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Western Victoria track upgrade - Early 

start proposal - November 2008, 13 September 2018, p. 2. 
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Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 – Productivity Cost-Benefit v2, 13 
September 2018 

In regards to why the capex incurred should be considered prudent, ARTC submits the five 
following reasons: 

 the ACCC’s previous consideration of ARTC’s project approval process 

 not attaining full Economic Cost recovery  

 approval of funding by the Australian Government 

 variety of stakeholder engagement 

 no stakeholder concerns over capex. 

First, on the project approval process, ARTC states: 156  

… the ACCC should take into account that each of the projects was conducted in 
accordance with ARTC’s project approval process, being a process which the ACCC 
has previously found to be robust and ARTC’s incentives in undertaking the 
expenditure. 

Second, on not attaining full Economic Cost recovery, ARTC states it: 157 

…firmly believes that the lack of full economic cost recovery is, of itself, a sufficient 
driver of efficiency on ARTC as any cost saving it can make transfers directly to 
increased profitability. Similarly, supporting the ACCC conclusion above in respect of 
the prudency of ARTC’s internal assessment process, lack of full recovery of the 
economic ceiling ensures that ARTC is incentivized to ensure all capital is delivered 
prudently to ensure it directly addresses fundamental deficiencies in the performance 
of the asset and therefore provides for improved service delivery. Finally, the lack of 
full recovery ensures that ARTC only invests in projects that will demonstrate 
improved service delivery. 

Third, on previous Australian Government approvals, ARTC states: 158 

…projects were proposed to the Commonwealth and recommended as prudent (as 
per the attached documents), and consequently were funded via equity injections 
from the Commonwealth Government. 

Fourth, on stakeholder engagement, ARTC states it undertakes: 159 

 Monthly meetings with operators (some smaller operators request quarterly 
meetings given their availability) which have formal structures containing a set 
agenda and post meeting minutes. A standing agenda item for these meetings 
reflect Project Updates which contain: 

o A Brief on timeframes; 

o An update on service impacts; and 

o Expectations of results and customer views. 

 Additionally, ARTC undertakes formal possession planning engagements with 
customers which flags projects and their impact on path availability; 

                                                
156  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 6. 
157  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 6. 
158  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 7 
159  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 8. 
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 ARTC also undertakes semi-annual Operator Fora in which projects terms and 
overviews are provided; 

 There is an annual customer dinner for CEO’s to attend and raise issues with the 
ARTC Executive and Board; and 

 Finally, ARTC is a member of the Freight on Rail Group (FORG) along with key 
customers which provides a further opportunity for concerns to be raised. 

Fifth, on there being no stakeholder concerns, ARTC states at: 160 

…no point throughout the course of the IAU, has a customer expressed a concern in 
respect of a Project nor requested ARTC not to undertake an investment. In fact, 
many of the projects had been requested by customers – such as 1,800m passing 
loops on the east-west that finally allowed 1,800m trains in both directions creating a 
significant operational saving for ARTC’s customers. 

Government funding of projects 

Between 2007–08 and 2017–18, ARTC submits 61 capex projects received either state 
government or Australian Government funding through grants or equity injections. Table 12 
sets out for the five Segments with capex projects receiving state government or Australian 
Government money, the total value of the capex project and the value of grant funding or 
equity injection by asset type.   

Table 12: State government and Australian Government funds for capex by 
Segment and type 

Segment Asset type Actual 
Capex 

$000s 

Grant 
funding 

$000s 

Equity 
injection 

$000s 

Cootamundra – Parkes Track 0 0 0 

Signals and communication 986 127 0 

Dry Creek – Melbourne 
(Spencer St) 

Track 148 930 144 880 0 

Signals and communication 22 848 22 841 0 

Melbourne (Tottenham) – 
Macarthur 

Track 158 213 104 675 50 000 

Signals and communication 2 825 1 973 0 

MFN 

 

Track 179 464 179 463 0 

Signals and communication 0 0 0 

Newcastle – Queensland 
Border 

Track 93 437 86 855 0 

Signals and communication 40 182 39 217 0 

Interstate Network Track 580 044 580 671 0 

Signals and communication 66 889 0 50 000 

                                                
160  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 8. 
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Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – Federal Government Grant 
Funded Details, 30 October 2018; ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – 
Annualized State Government Funded Details, 30 October 2018 

Australian Government funds fully contributed to capex for the following projects: 

 Port Botany railway line – stages 1 to 3 

 rail upgrade at Geelong Port 

 Tottenham to Dynon 

 Boom gates 

 Hexham loop. 

ARTC notes in regards to state government funds the: 161 

…majority (circa 90%) of the State Government funding relates to a small number of 
projects: 

 Wodonga Bypass in the Melbourne to Macarthur Segment; 

 Crossing Loop extensions on the Newcastle to Qld Border; 

 The Missing Link project of Tottenham to Dynon in Adelaide to Melbourne; and 

 The Altona Standard Gauge upgrade. 

The grant funding reflects different proportions of the total capital spend (from 100% 
down), however overall, on projects that involved State Government grant funding, 
the funding constituted 78% of the projects. 

6.4.2. Stakeholder submissions 

The ACCC received submissions from Pacific National and NSW Trains on the opening RAB 
values for new Segments. 

Pacific National 

Pacific National’s submissions related to transparency, project purposes, capex prudency, 
government funding and asset replacement.   

First, on transparency, Pacific National submits that: 162 

…ARTC has proposed to roll-forward its 2008 RAB but has provided no information 
on calculations it used to determine its proposed opening value of the RAB in 
FY2019. PN is reliant on the ACCC assessing the information provided by ARTC in 
the 2018 IAU to determine whether it is appropriate for ARTC to set an access floor 
and ceiling pricing bandwidth for the negotiation of access prices under the proposed 
2018 RAB. 

Following ARTC’s responses to the ACCC’s information requests, Pacific National states: 163 

ARTC’s public response to the 22 May 2018 RFI raised more questions for Pacific 
National than it provided answers. It remains unclear as to how the price ceiling limits 
on major ARTC freight corridors have been calculated. In the RFI public response, 

                                                
161  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 9. 
162  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
163  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, pp. 5-6. 
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ARTC has not submitted the detailed level of information normally required by an 
economic regulator to assist them in discharging their legislative obligations in 
forming a view on whether to approve an access undertaking under Part IIIA of the 
CCA. This is surprising, particularly given ARTC has proposed a significant uplift 
(from $4 billion to approx. $8 billion) in the valuation of its underlying Regulatory 
Asset Base (RAB) from which it has derived its pricing ceiling and floor limits for 
freight traffics traversing its interstate network. 

Also, Pacific National notes: 164 

The majority of the 53 supporting documents provided by the ARTC are related to 
capital projects but they do not provide a direct link between the capital investments 
and the prices to be negotiated on the interstate network. For example, as part of 
their response to the information request ARTC provided a spreadsheet which 
summarised completed rail projects as of August 2014.  

In the ARTC’s covering letter it states this document highlights the extensive rail 
project work which was undertaken over the period post the Global Financial Crisis 
with circa $4 billion invested in rail networks over the period’. This sheet includes 
many projects which are not directly relevant to the ARTC Interstate Network, 
including: 

 $151m of spending on projects in Tasmania 

 $113m on the non-freight projects in Victoria 

 $30m on the narrow gauge cross river rail project 

 $217m on the Gawler line in South Australia 

 $658m on Hunter Valley projects. 

In total, we estimate that less than $2.4b of the $4.1b of capital projects included in 
the spreadsheet are directly related to the interstate rail network and that nearly 
$0.4b appear to be duplicate projects. 

Second, on project purposes, Pacific National submits the ACCC’s assessment should: 165 

… include an evaluation of whether the rail infrastructure project was driven primarily 
by a requirement to free up train paths for the forecast increase in demand for urban 
passenger services, or whether it was primarily designed to improve service level 
standards and the quality of the network's performance in delivering freight services 
for the freight operators. Pacific National notes that given the ARTC's current 
approach to including all investments in the asset base, independent of whether or 
not the project was required for freight services alone, the ACCC should also review 
all major investments prior to 2008 to assess whether all of those investments were 
designed to only respond to the demands of the freight industry and were justified on 
the basis of delivering a stand-alone economic benefit to rail freight operators. 

Third, on capex prudency, Pacific National submits: 166 

                                                
164  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 6. 
165  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 9. 
166  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 2. 
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…the ACCC needs to assess prudency and efficiency of all capex incurred since 
2008 before it is included in the asset base and undertake a thorough assessment of 
the efficiency of the operating and maintenance costs. 

Pacific National considers: 167 

A key theme of the ARTC information response is that ARTC considers (that 
because it is pricing below its proposed price ceiling) it does not need to go through 
the expense and rigour that is typically associated with the inclusion of assets in a 
regulated asset base. Without saying it in so many words, ARTC is effectively 
implying that the regulatory process is irrelevant to their pricing framework. 
Consistent with this approach, ARTC also makes a number of references (see, for 
example, ARTC Public Response Letter, pages 11, 15, and 17) to the fact that prices 
are “constrained… by competition from road freight” and implies that this competitive 
dynamic “is, of itself, a sufficient driver of efficiency on ARTC”, ensuring “a prudent 
capital management process.” 

There is circularity in the arguments around ARTC’s statement that they do not have 
to undertake a full prudency assessment of all projects because they are pricing 
below the ceiling and the fact that the cost of all the projects that they are building is 
one of the reasons the ceiling is so high. 

Fourth, on government funding, Pacific National notes the: 168 

… majority of the projects ARTC listed were funded through government packages 
such as budgetary stimulus packages and the ‘Building Australia Fund’. While these 
packages do have a requirement to fund projects which for example ‘demonstrate a 
positive impact on national productivity and economic growth’, they also have much 
wider economic goals and are not by their nature, necessarily designed to generate 
a full commercial return. By not having processes in place that ensure that only the 
prudent and efficient component of an investment is included in the asset base, there 
is a material risk that those components of the investment which were included to 
address broader goals (rather than meet the needs of rail freight stakeholders) will 
be in included in the capital base. 

Fifth, on asset replacement, Pacific National seeks more information on:169 

… the treatment of capital expenditure and confirmation that none of the capital 
expenditure that is to be included in the RAB includes any replacement assets (given 
ARTC does not depreciate its track, formation and structures assets on the basis that 
its major periodic maintenance is designed to keep the asset as a steady state 
standard. 

NSW Trains 

NSW Trains submits it:170 

…does not believe that there is sufficient detail in ARTC’s submission to either opex 
or capex. It is not clear where and when expenditure is made in relation to network 
maintenance and/or new track work, particularly with respect to passenger services.   

                                                
167  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 7. 
168  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 7. 
169  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
170  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
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6.4.3. ACCC views 

Overall, the ACCC considers ARTC’s proposal to include $4.4 billion (nominal) of capex 
between 2007–08 and 2017–18 into the RAB for the Interstate Network is not appropriate. In 
coming to this position, the ACCC identified the following eight issues: 

 transparency 

 prudency of capex on Segments 

 corridor capex 

 capex funded by government grants 

 capex on track assets 

 allocation of capex to asset types 

 negative capex 

 capex on Segments not part of the Interstate Network. 

Transparency  

The ACCC considers ARTC’s public documentation for capex does not provide a reasonable 
degree of transparency for stakeholders. The ACCC notes the submissions by Pacific 
National and NSW Trains stating they have not had adequate transparency of the RAB roll-
forward. The ACCC expects a level of transparency similar to ARTC’s annual compliance 
submission as part of the HVAU, which ARTC has not provided. As such, the ACCC 
considers ARTC’s proposal does not promote clarity and certainty in the operation of the IAU 
(section 44ZZA(3)(e)). 

Prudency of capital expenditure  

The ACCC notes section 4.4(e) of the 2008 IAU is a prudency measure stating: 

…ARTC will obtain the approval of the ACCC, having regard to the factors in this 
clause, for any increase to Capital Expenditure exceeding 20% of Capital 
Expenditure on the Network in any single year. 

The ACCC has interpreted section 4.4(e) of the 2008 IAU to mean capex exceeding 20 per 
cent of forecast capex on each Segment in the Network in any single year. This 
interpretation is adopted because Capital Expenditure is defined to mean expenditure as 
incurred by ARTC for the relevant IAU Segments identified in Schedule H (section 4.4(d) of 
the 2008 IAU). Therefore an annual assessment of Segment level capex (not a Network-
wide capex) is considered appropriate.  

The ACCC’s interpretation of section 4.4(e) of the 2008 IAU is also consistent with the 
objects of Part IIIA of the Act. In particular, section 44AA of the Act it is to ‘promote the 
economically efficient operation of, use of and investment in the infrastructure by which 
services are provided’. Since each Segment includes both stand-alone cost (Ceiling Limit) 
and incremental cost (Floor Limit) tests, each Segment is subject to an independent 
economic efficiency assessment. Therefore, even if the capex overspend at the Interstate 
Network level was within 20 per cent for a given year, if there is a capex overspend beyond 
20 per cent for a Segment this can result in Ceiling Limits exceeding efficient Ceiling Limits. 
The outcome would be cross-subsidy and inefficient hypothetical bypass of the Segment. 

Throughout the course of the 2008 IAU, ARTC did not inform the ACCC as to whether their 
actual capex exceeded forecast capex by more than 20 per cent. The ACCC notes that it 
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was an obligation of ARTC to inform the ACCC if actual capex exceeded forecast capex by 
more than 20 per cent and then seek the ACCC’s approval. 

ARTC only provided relevant documents for its capex as part of the assessment of the 
2018 IAU. Further to this, ARTC provided support documents for its capex in response to the 
ACCC’s information requests. While ARTC acknowledged it did not undertake the process 
outlined in section 4.4(e) of the 2008 IAU, it noted this: 171 

… of itself was a prudent exercise, given the timeframes involved in submitting a 
variation, ACCC consultation and decisions all likely to take a minimum of 6 months. 
Given the funding proposals were based on immediate need, ARTC believes the 
prudent course of action was to seek the funds first and seek the prudency test later, 
as it is doing. 

The ACCC notes that ARTC has not met the requirements set out in section 4.4(e) of the 
2008 IAU. As a result, the ACCC is required to perform a prudency assessment of capex 
between 2007–08 and 2017–18 as part of the 2018 IAU assessment. In undertaking this 
prudency assessment, the ACCC sought to identify Segments and years where: 

 the actual capex exceeded approved capex by more than 20 per cent, or 

 no capex had been approved but capex was undertaken. 

In regards to existing Segments, the ACCC identifies 47 circumstances where a prudency 
assessment is required (Table 13). This represents:  

 68 capex projects on track, 36 capex project on signals and communications and corridor 
capex as submitted by ARTC 

 actual capex of $2.8 billion between 2007–08 and 2017–18 

 forecast capex of $191.3 million between 2007–08 and 2017–18.   

Table 13: ACCC prudency assessment for existing Segments 
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Dry Creek – Parkeston            

Tarcoola – API            

Port Augusta – Whyalla            

Crystal Brook – Parkes            

Cootamundra – Parkes            

Dry Creek – Pelican Point            

Dry Creek – Melbourne (Spencer St)            

Appleton DJ – Footscray            

Melbourne (Tottenham) – Macarthur            

Moss Vale – Unanderra            

Newcastle – Queensland Border            

Note:  refers to where actual capex exceeded forecast capex by more than 20 per cent and  refers to where there was no 
forecast capex but actual capex was undertaken. 

                                                
171  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 7. 
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In regards to new Segments (SSFL, MFN and Queensland Border – Acacia Ridge), the 
ACCC identifies 22 circumstances where a prudency assessment is required (Table 14). 
This represents: 

 16 capex projects on track, one capex project on signals and communication and corridor 
capex as submitted by ARTC 

 actual capex of $1.1 billion.    

Table 14: ACCC prudency assessment for new Segments 
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SSFL            

MFN            

Queensland Border – Acacia Ridge            

Note:  refers to where there was no forecast capex but actual capex was undertaken. 

In response the ACCC’s information requests, ARTC provided a variety of public and internal 
decision documents to support the prudency of its capex on existing and new Segments. In 
total, ARTC provided around 62 public and confidential documents in support of prudency, 
which included: 

 submissions to ARTC’s Business and Investment Committee 

 letters between ARTC and Australian Government ministers 

 agreements between ARTC and state governments 

 Project Proposal Reports (PPR), required as part of project funding under the Nation 
Building Program (National Land Transport) Act 2009 (Cth) 

 approved instruments for project funding under the Nation Building Program (National 
Land Transport) Act 2009 (Cth) 

 Project Implementation Plans (PIP), developed as part of ARTC’s internal project delivery 
process 

 Project Progress Reports, developed as part of ARTC’s internal project delivery process  

 briefs and updates to project partners . 

The ACCC has determined that out of the approximately 119 capex projects arising out of 
the prudency identification process in Table 13 and Table 14, ARTC provided some form of 
documentation in regards to 41 of these.  

Table 15 sets out for all of these projects, the ACCC’s understanding whether ARTC has 
provided supporting documents.  
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Table 15: Identified capex projects for prudency assessment and whether 
ARTC has provided supporting documents 

Segment Capex project Asset type Documents 
provided  

Dry Creek – 
Parkeston 

Adelaide – Kalgoorlie Loops Track  

Double Stack Works Track  

Port Augusta – 
Whyalla 

Whyalla to Cootamundra Rerailing Track Yes 

Crystal Brook – 
Parkes 

Concrete Resleepering Parkes-Broken Hill Track Yes 

Cootamundra – Crystal Brook Loops Track  

Whyalla to Cootamundra Rerailing Track Yes 

Cootamundra – 
Parkes 

Cootamunda – Parkes Upgrade Track  

Dudauman St,Stockinbingal LCIP 15/16 Dsg Signals and 
communication 

 

SBC Coota-Parkes Track  

Whyalla to Cootamundra Rerailing Track Yes 

Dry Creek – 
Melbourne 
(Spencer St) 

Altona SG Loop – Early Scoping & Est Track Yes 

Boom gates on National Network – SA Signals and 
communication 

Yes 

Gheringhap – Maroona Loops Track Yes 

Iluka Siding Track Yes 

LvlXingUpgrades Signals and 
communication 

 

Melbourne – Adelaide Loops Track Yes 

Missing Link Track Yes 

Rail Upgrade at Geelong Port Track Yes 

SthRd Superway Track  

Tottenham to Dynon Track Yes 

Victorian Regional Rail Link Track Yes 

Western Vic Upgrade Track Yes 

Melbourne 
(Tottenham) – 
Macarthur 

Albury – Melbourne Rerailing Track Yes 

Albury – Wangaratta Track Yes 

Albury Hume Fwy-Access Works - RTA Track  

Albury TPWS-V/Line Return to Service Track  

Back Brawlin Rd, LED Upgrade 431.777km Signals and 
communication 
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Segment Capex project Asset type Documents 
provided  

Ballast Remediation Wks 27-28-29th Dec Track Yes 

Benalla – Seymour Loop Track Yes 

Bethungra LED upgrade 456.661Km Signals and 
communication 

 

Concrete Resleepering - Victoria Track  

Concrete resleepering Main South Track  

Concrete Resleepering North East Line Track  

Construct Brooklyn – Sunshine Triangle Track  

Cootamundra – CAP Track Yes 

Cootamundra – Junee Track Yes 

CRS & Assoc Wks Bethungra-June Track  

Demondrille – Cootamundra Track Yes 

Goondah Rd Bowning LCIP 1314 Design Signals and 
communication 

 

Goulburn – CAP Track Yes 

Henty West Track Upgrade Track  

Installation of Speed Boards Track  

Joppa Jct – Yass Track Yes 

Junee – The Rock Track Yes 

LCIP-RTA Hoddle St Robertson Signals and 
communication 

 

LCIP-RTA Parkesbourne Rd Breadalbane Signals and 
communication 

 

LCIP-RTA Williams Crossing Henty Signals and 
communication 

 

MacArthur – Picton Track Yes 

Main South Passing Lanes Track  

Maldon, Moss Vale and Glenlee Double Track 
Passing Lanes 

Track Yes 

Marulan – Joppa Jct Track Yes 

Mittagong Jct - Moss Vale Jct Track Yes 

Moss Vale – CAP Track  

Moss Vale Jct – Marulan Track Yes 

North East Line Gauge Conversion Track  
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Segment Capex project Asset type Documents 
provided  

Passing Lanes on Single Track Track  

Picton - Mittagong Jct Track Yes 

Seymour - Wodonga Track Upgrade Track  

Seymour Loop – Somerton Track Yes 

Seymour Station Track  

SIA Program Mgt - Vic Govt Projects Track  

TfNSW Pedestrian L/Xing - Marulan Yard Signals and 
communication 

 

The Rock – Albury Track Yes 

Train Control Consolidation - South Signals and 
communication 

 

V Line Return to Service Works Track  

Victoria – East Track – CAP Track  

Victoria – West Track – CAP Track  

Wangaratta – Benalla Track Yes 

Western Line Ballasting Track  

Wodonga Bypass Track  

Yass – Demondrille Track Yes 

SSFL SSFL - Project Management Track  

SSFL - ARTC Supplied Materials Track  

SSFL - Interface Works Track  

SSFL - Services Relocation Track  

SSFL - Construction Contracts Track  

SSFL - External Party Works Track  

South Sydney Freight Line Track Yes 

SSFL Flexipurchase/Unallocated Track  

SSFL Finalisation Works Track  

SSFL Post Project Track  

MFN Port Botany Rail Upgrade Track Yes 

Metropolitan Freight Network Track Yes 

Port Botany Rail Upgrade - Stage 2 Track Yes 

Port Botany Stage 3 Track Yes 
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Segment Capex project Asset type Documents 
provided  

Newcastle – 
Queensland 
Border 

Boom gates on National Network - NSW Signals and 
communication 

Yes 

Bridge Rehabilitation Track  

Bromelton Land Track  

Bromelton Upgrade Track  

Bruxner Hwy Casino LCIP Signals and 
communication 

 

Camp Creek Rd Level Crossing Upgrade Signals and 
communication 

 

Casino - Acacia Ridge CTC Signals and 
communication 

 

Clearfield,LCIP RTA 769.651Km Signals and 
communication 

 

Coffs, Mackays Rd, LCIP RTA 613.598km Signals and 
communication 

 

Concrete Re-sleepering Track  

Coombell Rd, LCIP RTA 785.36Km Signals and 
communication 

 

Crossing Loop Extentions Track  

Crossing Loop Upgrades Track  

Fry St,Grafton LCIP 15/16 Designs Signals and 
communication 

 

Golf Club Kyogle LCIP RTA 834.948Km Signals and 
communication 

 

Hexham Loop Track Yes 

Hulbert St, Sawtell L/Xing 600.889Km RTA Signals and 
communication 

 

Koolhan LCIP RTA 706.321Km Signals and 
communication 

 

Lansdowne Rd, L/Xing-387.409Km,RTA Signals and 
communication 

 

LCIP Minor Works 14/15 NC Signals and 
communication 

 

Macksville LCIP RTA 552.758Km Signals and 
communication 

 

Nammoona LCIP RTA 809.010KM Signals and 
communication 

 

NC LCIP Minor Upgrade Sites Signals and  
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Segment Capex project Asset type Documents 
provided  

communication 

NC LCIP Minor WKS Construct 13-14 Signals and 
communication 

 

NC LCIP Minor Works - 2016-2017 Signals and 
communication 

 

North Coast Crossing Loops Track  

North Coast Curve Easing Track Yes 

Philip St, Gloucester, L/Xing, RTA Signals and 
communication 

 

Primrose St, Wingham L/Xing - RTA Signals and 
communication 

 

Rossglen LCIP RTA 428.407km Signals and 
communication 

 

Signal Relay Probes Signals and 
communication 

 

Spectrum Analyser Track  

Summerland Way, Wiangaree LCIP 16/17 
D&C 

Signals and 
communication 

 

Webbs Rd Kyogle LCIP RTA 828.27Km Signals and 
communication 

 

Whian Rd Rappville LCIP RTA 774.996Km Signals and 
communication 

 

Queensland 
Border – Acacia 
Ridge 

Qld Border – Acacia Ridge Track Upgrade Track Yes 

Source: ARTC’s financial model 

On the documents provided for these 41 projects, the ACCC notes that cost-benefit analyses 
were provide for: 

 ARTC’s productivity improvement program 

 Hexham loop 

 Port Botany railway line – stages 1 to 3 

 Tottenham to Dynon. 

The ACCC considers robust cost-benefit analyses for projects are an important tool for 
decision making. However, the ACCC is concerned ARTC has not been provided cost-
benefit analyses for all projects identified as requiring a prudency assessment. Without 
robust cost-benefit analyses, the ACCC cannot be satisfied the inclusion of these capex 
projects would be likely to:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 
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 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

The ACCC notes that ARTC considers its capex is prudent for the following reasons: 

 the ACCC’s previous consideration of ARTC’s project approval process 

 not attaining full Economic Cost recovery  

 approval of funding by the Australian Government 

 variety of stakeholder engagement 

 no stakeholder concerns over capex. 

First, on ARTC’s project approval process, the ACCC has previously considered this process 
as part of the 2012 variation to the 2008 IAU as well as through its involvement in the 
assessment of the HVAU.  

The ACCC notes ARTC’s procedure document ‘EGP-20-01 – Project Management’ which 
sets out: 172 

…what is expected of those involved in ARTC project management at each stages of 
a project, and includes the actions require for the initiation, development, 
implementation, monitoring and closure of an ARTC project. 

This document details the six project phases ARTC adopts for delivering a project (Table 
16). 

Table 16: ARTC's project delivery phases 

Phase Description 

Phase 1 – 
Concept 
assessment 

This phase involves a review of whether a potential project would enable ARTC 
to better meet its strategic objectives as set out in the Corporate Plan. This would 
include documenting the business benefits, technical issues and regulatory 
requirements, estimated costs and time to implement. Potential risks and 
opportunities for the project should also be documented. The Approval Authority 
will consider the Concept Assessment Report and decide whether to proceed to 
the Project Feasibility Phase. This decision and the reasons shall be documented 
and approved in writing. This phase may be substituted with a divisional strategy 
document. 

Phase 2 – 
Project 
feasibility 

This phase involves a more detailed documentation of the proposed project 
scope, including technical and operational specifications. Options for 
implementation should be analysed to best deliver the business objectives, using 
financial criteria and risk assessment. A preliminary Project Management Plan 
(PMP) should be drafted, and a Concept Design may be undertaken. Long lead 
items such as initial design, materials procurement, property acquisition, rail 
safety regulatory approvals or change notification (as per the Safety Management 
System) and environmental approvals (per the Environmental Management 
System (EMS)) should be identified for consideration by the Approval Authority 
for early start as cost refinement and schedule risk reduction initiatives. The 
Approval Authority will consider the Project Feasibility Report and decide whether 
to proceed to the Project Assessment Phase. 

                                                
172  ARTC, EGP-20-01 - Project management, 30 June 2017, pp. 3. 
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Phase Description 

Phase 3 – 
Project 
assessment 

This phase prepares the project documentation for stakeholder concurrence and 
written project approval with a firm budget. Detailed design is usually undertaken 
in this phase to lower the overall project risk, and the Approval Authority may 
authorise risk reduction activities such as obtaining permits, contract preparation, 
tendering, tender evaluation and purchase of certain long lead items if necessary. 
The PMP is completed in this phase, including a detailed risk assessment. 
Variation of accreditation or notification of change requirements should be 
determined in this phase and preparation of submissions to the rail safety 
regulator(s) should commence. 

Phase 4 – 
Project approval 

This phase provides approval or otherwise of the PMP, and any constraints under 
which the project may proceed. The appropriate financial delegate may approve 
the project budget for implementation. The Approval Authority agrees project 
governance and reporting requirements. Reporting to, and monitoring by the 
Approval Authority is critical in this phase. 

Any required applications for variation of ARTC’s accreditation or Notification of 
Change must be submitted to the rail safety regulator(s) and approval granted 
before work commences. Notification of prescribed decisions, events or changes 
must be submitted in the specified timeframe. 

Phase 5 – 
Project 
implementation 

This phase involves procurement, project initiation and project delivery. 
Depending on the scope of the project, a staged approach to project delivery may 
be necessary. Maintenance of the Project Risk Register is a critical task in this 
phase. 

Phase 6 – 
Project close-
out 

This phase ensures that all aspects of the project have been completed, and that 
all related contracts are finalised in accordance with their terms and conditions. 
Lessons learnt that have been collected in each phase are documented to the 
satisfaction of the Approval Authority. Any residual risks and controls are 
transferred from the project risk register to the ARTC Corporate Risk Register. 
Financial close-out and capitalisation of the assets are key tasks in this phase. 
After a period of use of the project outputs (sufficient to allow assessment), the 
business benefits are assessed by the Project Manager (or a person tasked by 
the Approval Authority) to determine the extent of deviation from the originally 
envisaged benefits and inform project stakeholders where necessary. These 
results shall be recorded in the Lessons Learnt Report and uploaded onto the 
Project Lessons Learnt SharePoint site. 

Source: ARTC, EGP-20-01 - Project management, 30 June 2017, pp. 7–8. 

This document also states: 173 

Each of these Phases has a Hold Point at the end of the Phase as a milestone 
where approval is required to progress to the next Phase. The result of the Hold 
Point, including the decisions of the Approval Authority, shall be documented in the 
project records. 

This staged development and approval process for projects is intended to ensure the 
investment of ARTC funds and resources is undertaken in a considered and careful 
manner, which maximises the value to ARTC and its stakeholders. The depth of 
analysis and documentation at each stage should reflect the cost/benefit/risk of each 
project being proposed. 

                                                
173  ARTC, EGP-20-01 - Project management, 30 June 2017, p. 8. 
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The ACCC notes as part of the HVAU, the Rail Capacity Group (RCG) assesses whether 
capex projects are prudent. RCG is comprised of access holders who ultimately pay for 
capex undertaken. In assessing proposed capex, section 9.3 to 9.7 and 9.10 of the 2011 
HVAU adopts a six phase process similar to that in EPG-20-01, where RCG receives 
submissions at each six phases for approval. At each stage RCG must give its approval so 
the project can progress. If RCG does not approve the capex project but ARTC still 
undertakes it, the ACCC would be required to perform a prudency assessment. The ACCC 
notes this has not occurred under the HVAU to date. The ACCC notes in performing annual 
compliance for the HVAU, it receives decision documents with RCG approval.       

The ACCC notes that ARTC has provided documents in relation to 41 capex projects. 
However, in order to undertake a prudency assessment on the 104 identified capex projects 
for the Interstate Network, the ACCC requires the decision documents for the six project 
phases presented and approved by ARTC’s Business and Investment Committee and 
Board. The ACCC considers that this information is required to provide the context to all of 
the projects and understand its motivation. This would include cost-benefit analyses for all 
projects submitted as part of the approval process and project close out reports which would 
detail how its actual costs deviated from initial forecast costs.        

Second, on not attaining full Economic Cost of Segments, the ACCC notes that after two 
information requests, ARTC has been unable to demonstrate where ARTC’s revenue for all 
Segment sits between the Floor and Ceiling Limit. While the ACCC appreciates that for 
some Segments ARTC’s revenue would be below the Ceiling Limit, without evidence of this 
the ACCC is unable to form a view. See chapter 7 of this Draft Decision for further details on 
this. 

In addition, the ACCC considers ARTC’s position leads to a circularity argument. In that, it is 
only by performing the capex prudency assessment that ARTC’s Ceiling Limits can be 
determined. 

Third, on approvals for project funding by the Australian Government, the ACCC considers 
ARTC is conflating two separate issues. In regards to funding approval, this was made under 
Nation Building Program (National Land Transport) Act 2009 (Cth). Whereas, the prudency 
assessment is made in regards to section 4.4(e) of the 2008 IAU and the objects of Part IIIA 
of the Act. The ACCC considers that funding approval does not necessitate prudent capex. 
Rather, as discussed previously, decision documents for all phases presented to ARTC’s 
Business Investment Committee and Board provide information into the performance of a 
project.  

Fourth, on ARTC’s stakeholder engagement, the ACCC acknowledges that ARTC does 
engage in a variety of ways with its stakeholders. However, the ACCC notes in the Final 
Decision for the 2012 variation to the 2008 IAU, the ACCC did not approve the forecast 
capex for inclusion in the RAB without a prudency assessment. The ACCC did not consider 
it had sufficient information at the time to make a prudency assessment. 174 

The ACCC made the decision on prudency partially conditional on effective engagement 
with industry and also set out what the ACCC considered would be an effective level of 
engagement. The ACCC stated ARTC should provide to industry: 175 

 estimated capex to date and expected expenditure in ongoing projects 

 explanations of the basis for the capex forecasts. 

                                                
174  ACCC, Final Decision - Australian Rail Track Corporation Application to vary 2008 Interstate Access Undertaking, April 

2012, p. 20. 
175  ACCC, Final Decision - Australian Rail Track Corporation Application to vary 2008 Interstate Access Undertaking, April 

2012, p. 20. 
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 cost-benefit analysis for projects – ACCC expected network users could then rank 
projects in order of priority and provide input 

 information on current and forecast prices and how they have been determined – ACCC 
expected information on the estimated impact on access prices of the proposed capital 
expenditure program would assist network users in assessing the potential financial 
implications of the capital expenditure program on their own operations. 

The ACCC has not been provided with information to suggest ARTC has engaged with 
industry in the manner outlined by the ACCC in its 2012 variation. ARTC needs to provide 
further information on its engagement with industry on the identified capex projects so the 
ACCC can assess prudency.176 

Fifth, on stakeholders raising issues at the time, the ACCC considers that this does not 
necessitate prudency of capex. Rather, the ACCC considers this demonstrates limited 
transparency and effective engagement with stakeholders on capex.  

As such, the ACCC considers ARTC’s proposal to include these 104 capex projects at a cost 
of $2.8 billion into the RAB is not appropriate as it would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 

Corridor capital expenditure 

The ACCC notes ARTC’s proposal to include $340.5 million of corridor capex between 
2007–08 and 2017–18 into the RAB.177 Figure 8 presents actual corridor capex undertaken 
by ARTC on Segments between 2007–08 and 2017–18.  

                                                
176  ACCC, Final Decision - Australian Rail Track Corporation Application to vary 2008 Interstate Access Undertaking, April 

2012, p.32-33. 
177  ARTC’s financial model 
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Figure 8: Actual corridor capex by Segment between 2007–08 and 2017–18 

  

Source: ARTC’s financial model 

The ACCC notes ARTC has not provided any detailed documents in support of this corridor 
capex. Also, the ACCC notes that under the HVAU, corridor capex on the Hunter Valley 
Network is approved by RCG. In response, ARTC states the: 178 

… operation of the Interstate Network does not require the extensive capital project 
documentation for corridor capital that is required under the HVAU. Therefore, ARTC 
has no further documentation beyond the data outlined above. 

This appears to imply that ARTC has limited processes for identifying, assessing and 
allocating funds for corridor capex. If this is the case, the ACCC questions how this corridor 
capex could be considered prudent. 

Further to this, the ACCC notes that ARTC defines corridor capex as the ‘replacement of 
expired assets. This is the capital required to keep the network in a fit for purpose state’.179 
ARTC allocates corridor capital to track assets in its financial models. In the context of track 
assets having a perpetual asset life, the ACCC questions why ARTC would be undertaking 
corridor capex if it uses Major Periodic Maintenance to maintain its track asset in a perpetual 
state.  

As such, the ACCC considers ARTC’s proposal to include $340.5 million of corridor capex 
into the RAB between 2007–08 and 2017–18 is not appropriate as it would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

                                                
178  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 9. 
179  ARTC, Submission to ACCC in response to the Draft Determination regarding ARTC 2013 compliance assessment, 

ARTC, 22 January 2016, p. 32.  
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 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 

Capital expenditure funded by government grants 

The ACCC notes ARTC’s proposal to include $581 million of capex funded by government 
grants between 2007–08 and 2017–18 into the RAB.  

In the Draft Decision for the 2008 IAU, the ACCC states that: 180 

ARTC does not propose to seek a return on capital for approximately $920 million of 
investments which were made or are to be made with ‘gifted’ funds from the 
Government. ARTC is only seeking a return of capital (i.e. depreciation) on those 
government grants invested in signalling and communications to enable it to maintain 
these investments in the long run   

In addition:181 

… the arguments that gifted assets should be excluded from the RAB, or that the 
overall return should be set below a fair market return, are both questionable. When 
government funds are invested in a project they have a cost to society. Arguably, the 
true cost is the opportunity cost of the funds, or the value of the next best investment 
of equivalent risk in the capital market. This implies treating government investments 
similar to commercial investments, unless the government has explicitly identified 
that the funds have been invested to achieve broader community benefits and, 
therefore, should be treated differently (for example not being required to generate a 
rate of return). 

In the case of this Undertaking, ARTC is only requesting a return of capital (that is, a 
depreciation allowance) on gifted funds. The ACCC considers this is reasonable if 
ARTC is required to maintain these assets in the long run without ongoing gifts from 
the government. ARTC is not requesting a return on capital for investments made 
with gifted funds. 

Based on ARTC’s financial models, it appears that ARTC is now seeking to include capex 
funding through grants (or gifted funds) into the RAB and earn both a return on capital and 
depreciation. Further to this, documents provided by ARTC in response to the ACCC’s 
information requests do not show that ARTC is required to generate a rate of return to 
governments for this grant funding. In addition, cost-benefit analysis undertaken by ARTC 
shows that ARTC considers benefits beyond financial considerations (for example, 
environmental impacts). 

As such, the ACCC considers ARTC’s proposal to include $581 million of capex funded by 
government grants into the RAB between 2007–08 and 2017–18 is not appropriate as it 
would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)).    

                                                
180  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 135. 
181  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 139. 
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The ACCC seeks stakeholder views on how capex projects funded by government grants 
and equity should be treated when rolling forward into the RAB.  

Capital expenditure on track assets 

The ACCC notes ARTC’s proposal to include $3.8 billion of capex on track assets between 
2007–08 and 2017–18 into the RAB. The ACCC notes track assets on the Interstate 
Network are considered to exist in perpetuity. The ACCC also notes for track assets, no 
depreciation allowance is included in the Economic Cost of a Segment and opex is incurred 
to maintain the constant real RAB.  

In the Final Decision for the 2008 IAU, the ACCC accepted ARTC's rationale that track 
assets can be considered to exist in perpetuity for the following reasons:182  

 negligible stranding risk  

 unlikely to become obsolete due to technological change 

 can be maintained at a steady state standard through regular major periodic 
maintenance. 

ARTC submits:183 

With respect to the useful physical life of the Network, it is often considered that 
railway tracks are generally maintained to a steady-state standard, through the 
application of major periodic maintenance which is generally expensed by the track 
owner. As an expense the customer is effectively paying for the up-keep of the asset 
at a steady state standard in this way, and charging depreciation as well, means that 
the customer is paying twice for the same asset. Where sufficient MPM is applied to 
achieve a steady state standard in perpetuity, the depreciation charge should be 
zero. 

On the basis of the above, ARTC has not included any depreciation with respect to 
track, formation and structures related assets. 

However, the ACCC has significant concerns in relation to the way ARTC has included 
capex on track assets into the RAB. Broadly, the ACCC considers that there are two forms 
of capex: replacement capex and expansion capex. Given ARTC’s approach of a steady-
state standard with respect to its physical life, capex that physically replaces the IAU asset 
base maintains the track RAB at a constant physical state.184 That is, even though a project 
may replace a line to a higher axle load, total expenditure on the project would be 
considered a replacement. This replacement expenditure would not be classified as capex, 
but rather it would be classified as an expense since the physical RAB does not change. 
Under the physical steady state assumption, expenditure that physically expands the IAU 
asset base (e.g. the addition of passing loops) would be classified as capex and increase the 
track RAB. 

                                                
182  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008, p.165. 
183  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, pp.31–32. 
184  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p.31. 
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The ACCC notes that for several Segments, ARTC proposes to roll concrete resleepering 
and rerailing projects into the RAB as capex on track assets. In the case of ‘Albury - 
Melbourne rerailing’ on the Melbourne (Tottenham) - Macarthur Segment, the ACCC notes 
ARTC’s submission that this project was a part of ARTC’s productivity improvement 
program. In particular, these lines had:185 

…old 47 kg/m rail. Due to its cross section strength it cannot accommodate an 
increase in axle loads. The rail is becoming worn and it will desirably be replaced 
over the next 10--20 years. The project proposes to bring forward the rerailing and 
carry it out in a single program so that, in conjunction with related programs in the 
corridor, it is possible to deliver a meaningful increase in train performance 
characteristics.186  

The ACCC considers the addition of rerailing and resleepering project expenditures to 
ARTC’s RAB to be inconsistent with the determination of an economically efficient RAB that 
is maintained at a physical steady state in perpetuity. Specifically, a key aspect in assessing 
track capex for inclusion in the RAB is whether that expenditure could be considered 
primarily replacement capex (that is, physically replacing existing assets) or expansion 
capex (that is, physically expanding the network or capacity).  

While the ACCC notes that replacement expenditures such as rerailing and resleepering 
may increase capacity as defined by, for example, increased axle loads or removal of heat 
related speed restrictions, these expenditures are unlikely to have changed the RAB at its 
physical steady state. That is, these expenditures only keep the RAB constant in its physical 
form. Therefore, by adding rerailing and resleepering expenditures to the RAB on the basis 
of expected improvements to capacity (or for any other reason), ARTC will be double 
counting the RAB of rail/sleepers. This is because both the expenditure on new replacement 
rail/sleepers and original 2006–07 real value of original replaced rail/sleepers will be 
included in the RAB. This has the effect of double counting both asset values and the return 
on assets in the Ceiling Limit for these track assets.187  

As a result, any potential reduction in ceiling unit cost that arises from improvements in 
capacity from replacement expenditure are likely to be more than offset by the inefficiency of 
double counting the return on track assets. The ACCC also notes that improvements to rail 
capacity cannot be used as a justification for adding replacement expenditures to the RAB 
because under ARTC’s physical steady state track RAB assumption: 188   

 expenditure maintaining the physical steady state of the RAB is expensed 

 the value of technical improvements from replacement expenditure are not capitalised 
and not considered to have an effect on the RAB because technical improvements or 
technical obsolescence are assumed to be zero under ARTC’s zero depreciation 
assumption of track assets.  

Therefore, the ACCC is of the view that capex such as rerailing and resleepering would have 
been undertaken as a replacement to existing assets. The ACCC notes ARTC would be 
continuing to earn a return on capital for track assets given there is no depreciation on the 
existing track assets. The ACCC questions whether ARTC should include this replacement 

                                                
185  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Productivity improvement for rail 

transport, 13 September 2018, p. 17. 
186  IR1 doc 26 
187  If the asset is replaced multiple times the asset value and the return on the RAB will be counted multiple times. 
188  However, arguments for adding replacement expenditure to the RAB – effectively and permanently ratcheting up the RAB 

– on the basis of its technical improvements would appear anomalous since the added cost to RAB is likely to more than 
offset the improvement in asset productivity arising from increased capacity. Improvements in capacity from replacement 
expenditures are unlikely to double asset productivity and yet the asset cost will double when adding replacement 
expenditure to the RAB. The result would be a higher real unit asset cost for the service.   
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expenditure in the RAB and effectively earn a return on the capital twice. The ACCC’s view 
is that: 

 where assets are depreciated over a finite physical life, any asset refurbishment or 
replacement costs should be considered capex; and 

 where assets are treated as perpetual, any asset refurbishment or replacement costs 
should be expensed. 

As such, the ACCC considers ARTC’s proposal to include $3.8 billion of capex on track 
assets (which includes replacement capex) into the RAB between 2007–08 and 2017–18 is 
not appropriate as it would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 

Given ARTC’s proposal to treat track assets as perpetual, the ACCC considers only 
expenditures that physically expand the Network from 2007–08 to 2017–18, and on an 
ongoing basis, can be rolled into the RAB. ARTC needs to determine and provide details 
reasons to the ACCC for all capex projects on track assets which are undertaken for 
replacement or expansion. 

Further, the ACCC considers if ARTC proposes to continue apply a perpetual life to track 
asset, it should not be open to ARTC in future applications to seek to apply a finite life to 
track assets and therefore include depreciation, either on the basis of finite physical life or to 
reflect potential stranding risk, without a reconsideration of its asset base.  

Allocation of capital expenditure to asset types  

The ACCC notes that ARTC proposes to include around $4 billion of track and signals and 
communication capex between 2007–08 and 2017–18 into the RAB. During this period, track 
assets accounted for almost 94 per cent of the capex proposed to be included in the RAB. 
The ACCC also notes that ARTC proposes that track assets have a perpetual asset life.  

However, the ACCC has significant concerns with how ARTC has allocated capex projects 
between track and signals and communications assets. For example, the ACCC’s second 
information request sought an explanation as to why Port Botany Rail Line Upgrade Stage 2 
on the MFN had an actual capex of $99.4 million and was allocated as a track asset. This 
project was funded under the Nation Building Program (National Land Transport) Act 2009 
(Cth). In 2010, ARTC prepared and submitted a Project Proposal Report to the Australian 
Government Department for Infrastructure, Transport, Regional Development and Local 
Government as part of this funding. This Project Proposal Report states the scope of works 
was the installation of new signals.189  

ARTC’s response to this information request recognised that the Port Botany Rail Line 
Upgrade Stage 2 project had been misallocated as a track asset. However, the ACCC notes 
ARTC’s financial model submitted as part of this response did not correct for this 
misallocation. A review of documents provided by ARTC in response to the prudency of 
capital showed capex on signalling and communications for the following projects fully 
allocated as track: 

                                                
189  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 – Project Proposal Report 

(PPR) Port Botany Rail Line (PBRL) upgrade stage 2 April 2010, 13 September 2018. 
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 Altona standard gauge loop 

 rail upgrades at Geelong Port 

 Tottenham to Dynon 

 Melbourne to Adelaide loops. 

Further to this, the ACCC questions the mutual exclusivity of allocation between track and 
signals and communication adopted by ARTC. The ACCC considers most capex projects 
undertaken by ARTC on the Interstate Network encompass both track and signals and 
communication. 

As such, the ACCC considers ARTC’s proposal to allocate almost 94 per cent of capex to be 
included in the RAB as track assets between 2007–08 and 2017–18 is not appropriate as it 
would not be likely to:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)).       

The ACCC considers that ARTC needs to undertake a review of its capex projects to ensure 
it is appropriately allocated between track and signals and communication.  

Negative capital expenditure  

The ACCC notes ARTC’s financial model includes instances of negative capex for a capex 
project in a year.  

The ACCC’s first information request sought an explanation as to why there was negative 
capex. In response, ARTC states: 190 

The negatives are cost transfer between locations for the SSFL project to ensure that 
reporting was correct. The project should be considered as a whole. 

However, the ACCC considers it is not appropriate that cost transfers are included as part of 
its financial model. In that, for several projects capex is incurred in the first period and then 
reversed in the second period. If ARTC adopts a real building block model, for a track asset 
this means that ARTC earns indexation on the first period to increase the RAB and also 
earns return on capital increasing the Economic Cost of a Segment. When the capex is 
reversed, the indexation of the RAB and return on capital is not compensated for.  

As such, the ACCC considers ARTC’s proposal to include negative capex in its financial 
model between 2007–08 and 2017–18 is not appropriate as it would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)).       

The ACCC considers that ARTC needs to perform cost transfers outside of its financial 
model.        

                                                
190  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, 13 September 2018, p. 17. 
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Capital expenditure on Segments not part of the Interstate Network 

The ACCC notes ARTC has proposed including $764 155 of track capex for the Iluka Siding 
into the RAB. However, the ACCC also notes the Iluka Siding project is located on the line 
between Portland and Maroona in Victoria. The ACCC considers the Portland and Maroona 
line is not part of the Interstate Network. This is supported by ARTC’s route access 
standards which define Portland and Maroona as not part of the ‘Defined Interstate Network’ 
but the ‘Intrastate Network’. Further to this, Schedule E of the 2008 IAU define the Segment 
as Dry Creek – Melbourne (Spencer St). 

As such, the ACCC considers ARTC’s proposal to include capex for Segments not part of 
the Interstate Network is not appropriate as it would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).       

The ACCC considers that ARTC needs to remove capex on Segments not part of the 
Interstate Network or seek a variation of the 2008 IAU to include these Segments.   

6.5. Indexation 

6.5.1. ARTC proposal 

ARTC proposes no change between the 2008 IAU and 2018 IAU for indexation of the RAB. 
Section 4.2(d)(ii) of the 2008 IAU and 2018 IAU state the RAB is indexed annually by:  

the inflation rate for the preceding year (t-1), determined with reference to the All 
Groups Consumer Price Index Statistics published for the March quarter of that year.  

Table 17 sets outs the inflation rates used by ARTC in its financial models to index the RAB. 
For 2017–18, ARTC uses the forecast inflation rate from its corporate plan. 

6.5.2. Stakeholder submissions 

The ACCC notes no stakeholders made submissions on indexation applied to the RAB. 
However, as set out in previous sections, Pacific National and NSW Trains have both raised 
overarching concerns with ARTC providing limited transparency on the RAB roll-forward. 

6.5.3. ACCC views 

The ACCC considers ARTC’s approach for indexing the RAB between 2007–08 and 2017–
18 is not appropriate. In coming to this view, the ACCC considered: 

 transparency 

 when indexation should be applied from 

 inflation rates applied by ARTC. 

First, the ACCC considers ARTC’s public documentation on indexation does not provide a 
reasonable degree of transparency for stakeholders. The ACCC notes the submissions by 
Pacific National and NSW Trains stating they have not had adequate transparency of the 
RAB roll-forward. The ACCC expects a level of transparency similar to the ARTC’s annual 
compliance submission as part of the HVAU. As such, the ACCC considers its proposal 
does not promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)). 
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Table 17: Inflation rates used by ARTC to index the RAB 

Year Inflation rate 

2006–07 3.0 

2007–08 2.4 

2008–09 4.2 

2009–10 2.5 

2010–11 2.9 

2011–12 3.3 

2012–13 1.6 

2013–14 2.5 

2014–15 2.9 

2015–16 1.3 

2016–17 1.3 

2017–18 2.1 

Source: ARTC’s financial model 

Second, the ACCC notes ARTC is applying indexation of the RAB from 2006–07. However, 
as set out previously, ARTC’s opening RAB is for 2007–08. If ARTC selects a real building 
block model, then by applying indexation from 2006–07 the RAB increases by more than it 
should. The ACCC considers that this would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).       

Third, the ACCC considers that ARTC is applying the incorrect inflation rates for indexation 
(if a real building block model is adopted). Based on section 4.4(d)(ii) of the 2018 IAU, the 
RAB for 2016–17 would be indexed, as part of the roll-forward to 2017–18, by the annual 
change in All Groups CPI published in March 2017. Table 18 compares inflation rates used 
ARTC and determined by the ACCC.   

As such, the ACCC considers the inflation rates applied by ARTC would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).        
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Table 18: Comparison of inflation rates for indexing the RAB191 

Year ARTC’s inflation rate ACCC’s inflation rate 

2006–07 3.0 2.5 

2007–08 2.4 4.3 

2008–09 4.2 2.4 

2009–10 2.5 2.9 

2010–11 2.9 3.3 

2011–12 3.3 1.6 

2012–13 1.6 2.5 

2013–14 2.5 2.9 

2014–15 2.9 1.3 

2015–16 1.3 1.3 

2016–17 1.3 2.1 

2017–18 2.1 1.9 

6.6. Depreciation 

6.6.1. ARTC proposal 

ARTC proposes no change between the 2008 IAU and 2018 IAU in how depreciation is 
accounted for in the RAB roll-forward. That is, ARTC applies depreciation on signals and 
communications assets but not on track assets. 

ARTC’s states: 192 

With respect to the useful physical life of the Network, it is often considered that 
railway tracks are generally maintained to a steady-state standard, through the 
application of major periodic maintenance which is generally expensed by the track 
owner. As an expense the customer is effectively paying for the up-keep of the asset 
at a steady state standard in this way, and charging depreciation as well, means that 
the customer is paying twice for the same asset. Where sufficient MPM is applied to 
achieve a steady state standard in perpetuity, the depreciation charge should be 
zero. 

On the basis of the above, ARTC has not included any depreciation with respect to 
track, formation and structures related assets. 

Other assets, related to the signaling, train control and communications functions, 
could be expected to have a limited life, irrespective of the extent of maintenance of 
business life, due to the likelihood of becoming technically obsolete. In this context, 
ARTC has assumed economic lives for these types of assets due to reasons of 
obsolescence as follows: 

                                                
191  ARTC financial model; ABS, Consumer Price Index, Australia, Sep 2018, cat. no. 6401.0, Canberra. 
192  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, pp. 31–32. 
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 Signaling and train control related assets 30 years 

 Communications related assets 30 years. 

In regards to signals and communications, depreciation is calculated by ‘applying straight-
line depreciation to the optimised replacement costs values of the assets’.193 ARTC’s 
financial models also apply a half year depreciation to capex undertaken on signal and 
communications assets in the year it is undertaken. That is, if the capex is undertaken in 
2017–18, then a half-year of depreciation for that capex is determined for 2017–18. 

6.6.2. Stakeholder submissions 

The ACCC received submissions from Pacific National on depreciation. 

Pacific National submits: 194 

… the ACCC should consider the recent regulatory precedent set by the QCA that 
investors should expect to receive a return of their capital investment, but not more 
than once. For example, if an asset's actual life exceeds its expected useful life it can 
be reasonably anticipated that its full economic cost has been recovered via 
depreciation. Under this approach, that asset should not then be revalued and 
included in the RAB for the investor to expect further recovery of and on this capital 
value. Under this approach, the value of rail structures and earthworks on much of 
the ARTC network should be set to zero. 

In addition, Pacific National notes: 195 

… if ARTC continues to push for its proposed RAB to be used as the basis of its 
2018 IAU price ceiling limits, then it is important that the ACCC consider approving a 
2018 RAB which is fully consistent with regulatory precedent and reasonable 
commercial depreciation accounting standards.   

The ACCC notes that Pacific National’s submission in relation to depreciation is in addition 
to its and NSW Trains submissions on ARTC providing limited transparency on the RAB roll-
forward. 

6.6.3. ACCC views 

Overall, the ACCC has significant concerns with ARTC’s depreciation as applied between 
2007–08 and 2017–18 (which would also apply between 2018–19 and 2022–23). In 
particular, the ACCC considers that it would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).       

The ACCC considers ARTC’s public documentation on depreciation does not provide a 
reasonable degree of transparency for stakeholders. The ACCC notes the submissions by 
Pacific National and NSW Trains stating they have not had adequate transparency of the 

                                                
193  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008, p.165. 
194  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
195  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 10.  
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RAB roll-forward. The ACCC expects a level of transparency similar to the ARTC’s annual 
compliance submission as part of the HVAU.  

See chapter 8 of this Draft Decision for the ACCC’s views on this matter.  

6.7. Disposals 

6.7.1. ARTC proposal 

ARTC is proposing no changes to the treatment of asset disposals for the RAB roll-forward 
between the 2008 IAU and 2018 IAU. Section 4.2(d)(ii) of the 2008 IAU and 2018 IAU states 
net capex for period t-1 is ‘the net additions to the RAB in year t-1 (that is out-turn Capital 
Expenditure by ARTC less any disposals during period t-1) on a prudent basis’.  

Between 2007–08 and 2017–18, ARTC submits there were no disposals of assets from the 
Interstate Network. 

6.7.2. Stakeholder submissions 

The ACCC notes that no stakeholders made submissions on assets disposed from the RAB. 
However, as set out in previous sections, Pacific National and NSW Trains have both raised 
overarching concerns regarding ARTC providing limited transparency of the RAB roll-
forward. 

6.7.3. ACCC views 

The ACCC considers ARTC’s proposal to have no disposal of assets from the RAB between 
2007–08 and 2017–18 is not appropriate. 

The ACCC considers that this is inconsistent with how a RAB is rolled forward in other 
undertakings. For example, ARTC’s Hunter Valley Network includes disposal of assets 
resulting from capex. In 2015, disposals on the Hunter Valley Network totalled $8.6 million 
and included sleepers, rails and land.196   

In the context of the Interstate Network, the ACCC considers there are a number of capex 
projects undertaken by ARTC which would necessarily entail the disposal of assets. For 
example, ARTC undertook resleepering of track on various Segments across the Interstate 
Network. The ACCC understands this would involve the replacement of old wooden sleepers 
for new wooden sleepers or for concrete sleepers. The ACCC would therefore expect the 
depreciation value of the asset removed (the old wooden sleepers) or the disposal value 
would be removed from the RAB. This is not the case in the financial model for the 2018 
IAU. 

The ACCC considers ARTC’s proposed opening RAB for 2018–19 includes double counting. 
For example, in the case of a Segment which has had resleepering, the physical asset would 
have one set of sleepers, however, the RAB would contain the depreciated (removed) 
sleepers and the new sleepers. The ACCC notes disposals would also extend to signal and 
communications assets.  

As such, the ACCC considers by not including disposals, this would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

                                                
196  ARTC, Hunter Valley coal network access undertaking 2015 compliance assessment submission to the Australian 

Competition and Consumer Commission, 31 August 2018, p. 7. 
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 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

6.8. 2018–19 Regulated Asset Base opening 

6.8.1. ARTC proposal 

Based on ARTC’s financial model, ARTC proposes the opening RAB increases from $3.7 
billion in 2006–07 to almost $10 billion in 2018–19 (Table 19). This comprises an increase of 
$1.2 billion for new Segments, an increase of $3.4 billion for capex, an increase of $1.8 
billion for indexation and decrease of $314 million for depreciation.  

Table 19: ARTC's proposed RAB roll-forward between 2006–07 and 2018–19 
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Dry Creek – Parkeston 966 0 146 347 25 0 1 435 

Tarcoola – API 3 0 0 1 0 0 4 

Port Augusta – Whyalla 52 0 24 21 1 0 97 

Crystal Brook – Parkes 452 0 548 195 13 0 1 182 

Cootamundra – Parkes 68 0 143 45 4 0 252 

Dry Creek – Pelican Point 8 0 11 5 0 0 24 

Dry Creek – Melbourne 
(Spencer St) 

406 0 463 209 36 0 1 042 

Appleton DJ – Footscray 11 0 0 4 0 0 15 

Melbourne (Tottenham) – 
Macarthur 

912 0 1 308 518 111 0 2 627 

Moss Vale – Unanderra 68 0 5 24 1 0 96 

SSFL 0 953 13 117 10 0 1 073 

MFN 0 33 164 19 16 0 199 

Newcastle – Queensland 
Border 

768 0 598 363 85 0 1 644 

Queensland Border – 
Acacia Ridge 

0 268 2 21 12 0 279 

Interstate Network 3 714 1 253 3 427 1 888 314 0 9 969 

Source: ARTC’s financial model 
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6.8.2. Stakeholder submissions 

The ACCC received submissions from Pacific National and NSW Trains on the roll-forward 
of the RAB to 2018–19. The issues raised in the submissions are presented in the previous 
sections of this chapter. 

6.8.3. ACCC views 

Overall, the ACCC considers ARTC’s proposal for rolling forward the RAB, resulting in an 
opening RAB of almost $10 billion in 2018–19, is not appropriate. In coming to this view, the 
ACCC considered: 

 transparency 

 ARTC’s financial model 

 issues identified over previous sections of this chapter 

 the perpetually increasing RAB. 

First, ARTC’s public documentation for rolling forward the RAB to 2018–19 does not provide 
a reasonable degree of transparency for stakeholders. The ACCC notes the submissions by 
Pacific National and NSW Trains stating they have not had adequate transparency of the 
RAB roll-forward. The ACCC expects a level of transparency similar to the ARTC’s annual 
compliance submission as part of the HVAU. For example, ARTC’s application for the 
2018 IAU did not include amounts for the RAB roll-forward by Segment (see Table 19). The 
ACCC considers that this is a standard table to present and is uncertain why ARTC would 
not seek to include this information part of its application. As such, the ACCC considers its 
proposal would not promote clarity and certainty in the operation of the IAU (section 
44ZZA(3)(e)). 

Second, the ACCC has significant concerns with the robustness of ARTC’s financial model. 
In particular, the ACCC has identified several errors in how ARTC’s financial model 
operates. This includes: 

 starting the RAB roll-forward in 2006–07 rather than 2007–08 

 referencing the incorrect year of corridor capital for Segments 

 referencing spreadsheets on ARTC’s computer systems. 

As such, the ACCC cannot be certain ARTC’s proposal and its financial models would: 

 promote the economically efficient operation of, use of and investment in Interstate 
Network (section 44ZZA(3)(aa)) 

 provide a consistent approach to access regulation (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

Third, the previous sections have identified issues with ARTC’s application of the RAB roll-
forward and financial model. This includes, but is not limited to: 

 providing insufficient support for the prudency of capex 

 not providing support for corridor capex 

 in the context of track assets having a perpetual life, allocating corridor capex fully to 
track assets 

 not treating capex funding through government grant appropriately 
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 in the context of track assets having a perpetual life, adding asset replacement 
expenditures to the RAB with the effect of double counting the value of track assets and 
the return on track assets 

 full allocation of capex as track when a proportion should be signals and communications 

 including capex in one year but then reversing it in the following year 

 including capex on Segments not part of the Interstate Network 

 not applying the correct inflation rates 

 no explanations of expensing and capitalisation decision under the steady-state RAB 
assumption 

 not including any disposal of assets. 

Fourth, the ACCC is concerned ARTC’s RAB is perpetually growing. The ACCC notes ARTC 
calculates track RAB cash flows by multiplying the inflation-indexed closing RAB each year 
by the nominal post-tax WACC. Nominal regulatory depreciation of the Post Tax Revenue 
Model (PTRM) does not apply to the track RAB because this asset is assumed to be 
maintained at a steady state in perpetuity. When the perpetual track RAB is indexed for 
inflation each year the result is that ARTC’s nominal track cash flows are indexed for inflation 
each year. The indexation of cash flows each year in perpetuity results in a ‘growing 
perpetuity’, where the growth rate of the growing perpetuity is the inflation indexation rate.   

When assessing the net present value (NPV), the cash flow of the growing perpetuity is 
divided by the nominal discount rate minus the growth rate. Since the growth rate is the 
inflation rate (and if expected annual inflation approximately corresponds to the inflation 
indexation rate), the discount rate is effectively a real discount rate.  

When cash flows are discounted by real discount rates, the cash flows must also be 
expressed in real terms otherwise, other things held equal, NPV will be positive as a result of 
failing to remove the effect of inflation (that is, cash flows will grow in real terms by the 
inflation indexation rate). Because cash flows must be expressed in real terms for NPV 
equalling zero to hold, the real WACC is the appropriate rate of return for the return on 
ARTC’s track RAB. 

The ACCC considers that ARTC must therefore make adjustments to the calculation of its 
return on the perpetual track RAB and the Ceiling Limit. To ensure NPV equals zero, ARTC 
needs to either: 

 continue to index the track RAB and its track cash flows by the inflation rate but multiply 
the perpetual track RAB by the real WACC for the determination of the return on track 
capital, or 

 remove all indexation of the RAB since its starting DORC value and multiply the 
unindexed track RAB by the nominal WACC.  

For the sake of clarity, the first option corresponds to a cash flow that is similar to a Treasury 
Indexed Bond (albeit in perpetuity), where the cash flow is the real interest rate multiplied by 
the indexed face value of the bond. The second option corresponds to a cash flow that is 
similar to a Nominal Treasury Bond (albeit in perpetuity), where the cash flow is a nominal 
interest rate multiplied by the original face value of the bond.  

ARTC’s adopted approach should also be consistent with its treatment of the depreciable 
signal and communication RAB. If ARTC adopts a nominal model, ARTC’s capital charge for 
signal and communications should be the nominal return on these assets and the nominal 
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regulatory depreciation of these assets. If ARTC adopts a real model, the capital charge 
includes a real return on these assets and a real linear depreciation of these assets.  

While ARTC needs to determine which method to adopt, in either case the WACC should be 
multiplied by the opening RAB, not the closing RAB. It is the opening RAB for the year that 
provides the capital services, value and cash flows, not the closing RAB. In which case, the 
corresponding capital charge in the Celling Limit should be based on the opening RAB. 

As such, the ACCC considers ARTC’s proposal for an opening RAB in 2018–19 of almost 
$10 billion is too high and would not:  

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 provide a consistent approach to access regulation (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).  
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7. Floor and Ceiling Limits 

This chapter discusses the components of the Floor Limit and Ceiling Limit for a Segment proposed 
by ARTC. The Floor Limit means revenue sufficient to cover incremental cost of a Segment and the 
Ceiling Limit means revenue sufficient to recover the Economic Cost of a Segment.  

In comparison to the 2008 IAU, ARTC proposes removing depreciation of Segment Specific Assets 
from the Economic Cost of a Segment. ARTC proposes no other changes to the IAU with respect to 
the drafting of the Floor Limit and Ceiling Limit.      

The ACCC considers that ARTC’s proposal to remove depreciation of Segment Specific Assets is not 
appropriate, given that ARTC depreciates signal and communication assets. The ACCC has 
significant concerns with ARTC’s financial models and the calculated Floor and Ceiling Limits for 
2018–19. The ACCC requires information underlying the incremental cost allocators. The ACCC 
considers that ARTC has not provided a reasonable degree of transparency to stakeholders on the 
inputs to the Floor and Ceiling Limits. Finally, the ACCC considers it is not appropriate that ARTC is 
unable to provide the actual Floor and Ceiling Limits between 2007–08 and 2017–18. This information 
is needed to assess whether ARTC’s revenue is at or above the Ceiling Limit on Segments.  

7.1. ARTC proposal 

Section 4.4(a) of the 2008 IAU and 2018 IAU states the revenue generated by ARTC for a 
Segment or groups of Segments will: 

(i) not be lower than the Floor Limit for that Segment or group of Segments (unless 
otherwise agreed by ARTC); and 

(ii) not be higher than the Ceiling Limit for that Segment or group of Segments. 

7.1.1. Floor Limit 

ARTC proposed no changes between the 2008 IAU and 2018 IAU for the Floor Limit. 
Section 4.4(a) of the 2008 IAU and 2018 IAU states: 

The Floor Limit means revenue for ARTC sufficient to cover the incremental cost of 
that Segment or group of Segments. For the purpose of this clause, incremental 
costs means the costs that could have been avoided if a Segment was removed from 
the Network including Segment Specific Costs and Non-Segment Specific Costs 
relating to the following activities:  

(i)  track and signalling and communication maintenance; 

(ii)  maintenance contract support, administration and management and project 
management;  

(iii) train control and communication; 

(iv) train planning and operations administration; and 

(v) system management and administration;  

but excluding Depreciation and return on assets relating to Segment Specific Assets 
and Non-Segment Specific Assets, such return being determined by applying a real 
Rate of Return to the value of these assets. 

 ARTC states the Floor Limit: 197 

                                                
197  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 33. 
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…represents the direct costs of operating the segment of the network. It is calculated 
at the sum of all of the forecast direct costs (i.e. volume related) for that segment 
plus a proportion of network control costs allocated to that segment which reflects 
the traffic intensity of that corridor. 

Table 20 sets out ARTC’s proposed incremental cost allocation for maintenance, 
maintenance overheads and network control by Segment.  

Table 20: Incremental cost allocators submitted by ARTC 

Segment Maintenance 
 

% 

Maintenance 
overheads 

% 

Network control 
 

% 

Dry Creek – Parkeston 100 20 80 

Tarcoola – API 50 0 20 

Port Augusta – Whyalla 75 20 20 

Crystal Brook – Parkes 80 30 80 

Cootamundra – Parkes 50 20 50 

Dry Creek – Pelican Point 50 0 20 

Dry Creek – Melbourne (Spencer St) 100 20 80 

Appleton DJ – Footscray 50 0 20 

Melbourne (Tottenham) – Macarthur 80 30 70 

Moss Vale – Unanderra 50 0 20 

SSFL 100 30 70 

MFN 100 30 70 

Newcastle – Queensland Border 75 40 60 

Queensland Border – Acacia Ridge 75 40 60 

Source: ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 33. 

7.1.2. Ceiling Limit 

Section 4.4(c) of the 2008 IAU and 2018 IAU states: 

…the Ceiling Limit means revenue sufficient to cover the Economic Cost of that 
Segment or group of Segment.  

Section 4.4(f) of the 2008 IAU defines the Economic Cost of a Segment as including: 

(i) Segment Specific Costs;  

(ii) Depreciation of Segment Specific Assets; 

(iii) a return on Segment Specific Assets, being determined by applying a real Rate of 
Return to the value of Segment Specific Assets  

(iv) an allocation of Depreciation of Non-Segment Specific Assets; 
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(v) an allocation of return of Non-Segment Specific Assets, being determined by 
applying a real Rate of Return to the value of Non-Segment Specific Assets; and 

(vi) the costs described in clause 4.4(f)(i) to (vi) as applicable to Additional Capacity. 

For the 2018 IAU, ARTC proposes removing section 4.4(f)(ii) of the 2008 IAU. That is, 
removing depreciation of Segment Specific Assets from the Economic Cost of a Segment. 
ARTC states this ‘is made to reflect that ARTC does not depreciate Segment Specific 
Assets’.198   

It follows that, in order to calculate the Economic Cost (and therefore the Ceiling Limit), the 
RAB (see chapter 6 of this Draft Decision), WACC (see chapter 9 of this Draft Decision) and 
Depreciation (see chapter 8 of this Draft Decision) need to be determined. A cost allocation 
methodology also needs to be applied (see below). 

In regards to tax, ARTC notes: 199 

An allowance for tax expense has not been incorporated into modelling as the Rate 
of Return is pre-tax.  

7.1.3. Cost allocation 

ARTC proposes that Segment Specific Costs be directly allocated the relevant Segment.  
For Non-Segment Specific Costs, they are to be allocated to Segments based on either GTK 
or Train Km depending on whether they are associated with track maintenance or not. 

Specifically, section 4.4(g) of the 2018 IAU (unchanged from the 2008 IAU) provides that: 

For the purposes of clause 4.4(f), Non-Segment Specific Costs and Depreciation of, 
and return on, Non-Segment Specific Assets will be allocated Segments in 
accordance with the following principles: 

(i) where possible, costs will be directly attributed to a Segment; 

(ii) where possible, Non-Segment Specific Costs and Non-Segment Specific Assets 
will be identified with a corridor, corridors or identified as system-wide; 

(iii) Non-Segment Specific Costs and Depreciation of, and return on, Non-Segment 
Specific Assets identified with a corridor or corridors, or identified as system-wide, 
will be allocated to those parts of Segments in that corridor or corridors, or, where 
identified as system wide, to Segments owned, leased or licensed by ARTC 
respectively, in proportion to: 

(A) gtkm with respect to Non-Segment Specific Costs and Depreciation of , and 
return on, Non-Segment Specific Assets associated with track maintenance; 
and 

(B) Train kilometres with respect to Non-Segment Specific Costs and 
Depreciation of, and return on, Non-Segment Specific Assets not associated 
with track maintenance. 

All costs will comprise ARTC’s reasonably anticipated costs over a reasonable future 
timeframe.  

                                                
198  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p 110.  
199  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p, 32. 
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7.1.4. Floor and Ceiling Limits between 2007–08 and 2017–18 

Based on ARTC’s financial model, Figure 9 presents the actual revenue earned between 
2007–08 and 2017–18 compared to the approved Ceiling and Floor Limits as part of the 
2008 IAU. ARTC submits this demonstrates:200 

…the strength of the competitive constraints on ARTC’s pricing power given the 
position of revenue below the projected ceiling. 

The ACCC notes that ARTC was unable to provide the actual Floor and Ceiling Limits by 
Segment. Instead, ARTC provided Floor and Ceiling Limited calculated as part of its financial 
models for the 2008 IAU. 

As part of the ACCC’s information requests, the ACCC requested: 

The underlying calculations and data demonstrating how the Ceiling Limits and Floor 
Limits have been calculated based on actual Gross Tonne Kilometres (GTK), actual 
costs and actual revenue for all Segments for all years between 2007–07 and  
2017–18.  

In response, ARTC submitted:201 

ARTC has previously provided, both through this 2018 IAU process and also in the 
approval of the 2008 IAU, the Ceiling and Floor Limit Models for each segment that 
underpinned the approved Indicative Tariff in the 2008 IAU. 

This Indicative Tariff was assessed against a ceiling based on a RAB, WACC and 
forward forecasts of maintenance and apex determined at the time of the 2008 IAU 
approval, that is, it represented an ex-ante assessment of these costs at that time. 
The RAB did not reflect the value of capital projects proposed in Schedule H as 
these projects had yet to be completed. Critically, due to the 10 year fixed escalation 
(linked to CPI) in the 2008 IAU, there was no requirement within the IAU for the 
ACCC to assess cost efficiency or capital prudency on an annual basis. Accordingly, 
ARTC did not, nor was there any requirement to, annually update the Ceiling and 
Floor calculations based on actual costs incurred. 

The relevant ceiling and floor for the purposes of the 2008 IAU were therefore those 
provided to the ACCC at the time of the approval of the 2008 IAU. Based on these 
ceiling and floor limits, ARTC under recovered its economic costs over the term of 
the 2008 IAU. This analysis also highlighted that actual revenue tracked the forecast 
revenue utilized in the 2008 IAU approval very closely. 

ARTC, therefore, has not maintained a ceiling and floor model updated to reflect 
actual costs as there is no process to approve the efficiency of these costs for 
inclusion on an ex-post basis. As a result, ARTC does not have this data requested 
by the ACCC. 

Further, the ACCC's definition of All Segments includes those segments which were 
not covered by the IAU for the period which the ACCC is seeking information on. 
There is no floor and ceiling for these periods as they were not covered by the 2008 
IAU. 

                                                
200  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 18. 
201  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018 
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Figure 9: Floor and Ceiling Limits and actual revenue by Segment submitted by ARTC between 2007–08 and 2017–18 

 
Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018 

Note: ARTC was unable to provide the actual Floor and Ceiling Limits by Segment. Instead, ARTC provided Floor and Ceiling Limited calculated as part of its financial models for the 2008 IAU. 
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Figure 1 continued 

 
Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018 

Note: ARTC was unable to provide the actual Floor and Ceiling Limits by Segment. Instead, ARTC provided Floor and Ceiling Limited calculated as part of its financial models for the 2008 IAU.  

$m

 20

 40

 60

 80

 100

2
0

0
7

-0
8

2
0

0
9

-1
0

2
0

1
1

-1
2

2
0

1
3

-1
4

2
0

1
5

-1
6

2
0

1
7

-1
8

2
0

0
7

-0
8

2
0

0
9

-1
0

2
0

1
1

-1
2

2
0

1
3

-1
4

2
0

1
5

-1
6

2
0

1
7

-1
8

2
0

0
7

-0
8

2
0

0
9

-1
0

2
0

1
1

-1
2

2
0

1
3

-1
4

2
0

1
5

-1
6

2
0

1
7

-1
8

2
0

0
7

-0
8

2
0

0
9

-1
0

2
0

1
1

-1
2

2
0

1
3

-1
4

2
0

1
5

-1
6

2
0

1
7

-1
8

Floor

Ceiling

Revenue

Dry Creek – Melbourne 
(Spencer St)

SSFL Queensland Border –
Acacia Ridge

Cootamundra – Parkes



Draft decision  105 

 

Figure 1 continued 

 
Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018 

Note: ARTC was unable to provide the actual Floor and Ceiling Limits by Segment. Instead, ARTC provided Floor and Ceiling Limited calculated as part of its financial models for the 2008 IAU. 
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Figure 1 continued 

 
Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018 

Note: ARTC was unable to provide the actual Floor and Ceiling Limits by Segment. Instead, ARTC provided Floor and Ceiling Limited calculated as part of its financial models for the 2008 IAU. 
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Further to this, ARTC noted in discussions with the ACCC that it had several changes in 
computer systems and that it had neither a regulatory and tax requirement to maintain these 
models.  

Also as part of the ACCC’s information requests, the ACCC requested actual revenue, GTK, 
Train Km and track kilometres between 2007–08 and 2017–18 for all Segments. In 
response, ARTC provided data from its billing system and noted it: 202 

…does not run its billing system based on IAU segments but on origin to destination. 
Therefore, this information is not available from ARTC's systems and ARTC does not 
have the data available on a Segment basis. 

As an alternative, ARTC provided: 203 

…the mapping of origins and destinations to pricing segments to assist the 
understanding of the ACCC in respect of the train path data provided by ARTC. 

The ACCC notes ARTC earned $619 594 of actual revenue on Tarcoola – API Segment in 
2013-14, which exceeded ARTC’s submitted Ceiling Limit of $473 363 by $146 231 or 
31 per cent.    

7.1.5. Floor and Ceiling Limits between 2018–19 and 2022–23 

ARTC has not provided public values for the Floor and Ceiling Limits of Segments in 2018–
19.  

As noted previously, the Floor and Ceiling Limits for Segments in 2018–19 are calculated 
based on ARTC’s submitted: 

 opex (see chapter 11 of this Draft Decision) 

 capex (see chapter 10 of this Draft Decision) 

 depreciation (see chapter 8 of this Draft Decision)  

 WACC (see chapter 9 of this Draft Decision) 

 RAB roll-forward (see chapter 6 of this Draft Decision).   

In determining the return of Segment Specific Assets (as per section 4.4(f)(iii) of the 2008 
IAU and 2018 IAU), ARTC’s financial model applies a post-tax nominal WACC of 8.97 per 
cent.  

ARTC submits the Floor and Ceiling Limits are escalated by CPI between 2018–19 and 
2022–23.204 ARTC’s financial models apply an inflation rate of 2.5 per cent each year.    

7.2. Stakeholder submissions 

The ACCC received submissions from Pacific National, IPART and NSW Trains in relation to 
the Floor and Ceiling Limits.  

Pacific National 

Pacific National notes:205 

                                                
202  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 6. 
203  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 6. 
204  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 28. 
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ARTC has proposed to establish a price floor and ceiling based on the regulatory 
revenue building block model that is used by the coal rail network providers 
operating in the Hunter Valley (ARTC) and central Queensland (Aurizon Network). 

Further to this, Pacific National notes:206 

…the only element of ARTC's proposed revenue building blocks that it subject to 
external scrutiny is ARTC's proposed submission on the proposed setting of the 
2018 WACC. 

Finally, following ARTC’s response to the ACCC’s first information request, Pacific National 
states: 207 

ARTC’s public response to the 22 May 2018 RFI raised more questions for Pacific 
National than it provided answers. It remains unclear as to how the price ceiling limits 
on major ARTC freight corridors have been calculated. In the RFI public response, 
ARTC has not submitted the detailed level of information normally required by an 
economic regulator to assist them in discharging their legislative obligations in 
forming a view on whether to approve an access undertaking under Part IIIA of the 
CCA. This is surprising, particularly given ARTC has proposed a significant uplift 
(from $4 billion to approx. $8 billion) in the valuation of its underlying Regulatory 
Asset Base (RAB) from which it has derived its pricing ceiling and floor limits for 
freight traffics traversing its interstate network. 

IPART 

IPART’s submission focused on the MFN and noted:208 

…that revenue on the Sydney MFN grew substantially over the past year and, if that 
growth was to continue, would soon reach the 80% threshold. As a result, IPART 
decided that for the 2017/18 compliance process, which will commence later this 
year, ARTC should submit ceiling test information rather than continue to base its 
submission on information that suggests no material change has occurred. 

NSW Trains 

Associated with the Floor and Ceiling Limits, NSW Trains submits it:209 

…does not believe that there is sufficient detail in ARTC’s submission to either opex 
or capex. It is not clear where and when expenditure is made in relation to network 
maintenance and/or new track work, particularly with respect to passenger services.   

7.3. ACCC views 

Overall, the ACCC considers ARTC’s Floor and Ceiling Limit proposals under the 2018 IAU 
are not appropriate. In coming to this view, the ACCC identified the five following issues: 

 Ceiling Limit definition 

 incremental cost allocators 

                                                                                                                                                  
205  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 6. 
206  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 5. 
207  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, pp. 5–6. 
208  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 2. 
209  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
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 ARTC’s financial model 

 transparency 

 actual Floor and Ceiling Limits between 2007–08 and 2017–18. 

Ceiling Limit definition 

The ACCC considers ARTC’s definitions of the Ceiling Limits under the 2018 IAU are not 
appropriate. In comparing the section 4.4(f) of the 2008 IAU and 2018 IAU, the ACCC notes 
the key difference is that ARTC has removed depreciation on Segment Specific Assets from 
Economic Cost and the Ceiling Limit. ARTC states this ‘is made to reflect that ARTC does 
not depreciate Segment Specific Assets’.210 However, the ACCC notes ARTC still seeks to 
depreciated signals and communication assets under the 2018 IAU (see chapters 6 and 8 of 
the Draft Decision), which would be considered Segment Specific Assets.  

By not including deprecation of signal and communication assets in Economic Cost and the 
Ceiling Limit, this would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 generate expected revenue that is at least sufficient to meet the efficient costs of 
providing access (section 44ZZA(3)(ab)) 

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)).  

The ACCC considers section 4.4(f)(ii) of the 2008 IAU needs to be reinstated into the 
2018 IAU.   

Incremental cost allocators 

The ACCC notes the allocation of maintenance, maintenance overhead and network control 
as incremental costs and part of the Floor Limit varies by Segment (see Table 20). However, 
ARTC has provided no information as to why these proportions represent the incremental or 
avoided costs if these Segments were removed from the Interstate Network. For example, 
ARTC has not indicated why it avoids 100 per cent of maintenance costs if the Adelaide (Dry 
Creek) – Parkeston Segment were removed from Interstate Network, as opposed to 50 per 
cent on Adelaide (Dry Creek) – Pelican Point.   

In the absence of both evidence and explanations for such allocations, the ACCC cannot be 
certain these proportions are based on cost causation. If these proportions are not based on 
cost causation, then there will be an inefficient incremental cost determination with the effect 
that for some Segments, some haulers could be in receipt of a cross-subsidy since they may 
be paying below incremental costs. The ACCC considers this would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).  

The ACCC requires information from ARTC on the basis of these proportions. If these 
proportions are not based on cost causation, then the ACCC requires new proportions which 
are based on cost causation.  

                                                
210  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.110.  
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ARTC’s financial model 

The ACCC has significant concerns with the robustness of ARTC’s financial model with 
respect to the calculation of the 2018–19 Floor and Ceiling Limits. In particular, concerning: 

 the 2018–19 RAB value 

 double counting for inflation 

 taxation. 

First, chapter 6 of this Draft Decision sets out the ACCC’s concerns with respect to the RAB 
roll-forward between 2007–08 and 2017–18. With respect to the Ceiling Limit, the ACCC 
notes that the RAB value for 2018–19 is required for determining return on Segment Specific 
Assets (section 4.4(f)(iii) of the 2008 IAU and section 4.4(f)(ii) of the 2018 IAU). As such, the 
ACCC has concerns with the Ceiling Limit for Segments in 2018–19 submitted by ARTC. 
The ACCC considers that ARTC’s proposal would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network(section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

Second, the ACCC’s assessment of ARTC’s financial models shows that inflation appears to 
have been doubled counted in calculating Economic Cost and the Ceiling Limit of Segments.  

In the Draft Decision for the 2008 IAU, the ACCC notes ARTC proposed using a ‘post tax 
revenue model similar to the PTRM used in many areas by the ACCC and Australian Energy 
Regulator (AER)’.211 As part of the 2018 IAU, ARTC essentially proposes a continuation of 
this model. ARTC’s financial models in determining Economic Cost and the Ceiling Limit 
include nominal depreciation and calculate return of Segment Specific Assets using the 
nominal WACC.  

However, a key component not included in ARTC’s financial model but part of the PTRM is a 
deduction for inflation on the RAB. This deduction ensures that inflation has not been double 
counted. The PTRM includes this deduction in the deprecation component for its Economic 
Cost equivalent. Based on the ARTC’s submitted financial models, the ACCC considers that 
deducting inflation on the opening RAB for a Segment results ARTC’s Ceiling Limit 
decreasing by 25 per cent.     

The ACCC considers that by not deducting inflation on the opening RAB for a Segment, this 
would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

Third, the ACCC notes ARTC’s submission that:212 

An allowance for tax expense has not been incorporated into modelling as the Rate 
of Return is pre-tax.  

However, ARTC’s financial models apply a post-tax WACC of 8.97 per cent to calculate 
return on Segment Specific Assets. This means that the Economic Cost and Ceiling Limit of 

                                                
211  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 134. 
212  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 32 
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Segments does not included a component for taxation. Instead, ARTC’s financial models 
should be applying a pre-tax WACC calculated return on Segment Specific Assets. By 
applying a post-tax WACC, the ACCC considers this would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

 generate expected revenue that is at least sufficient to meet the efficient costs of 
providing access (section 44ZZA(3)(ab)) 

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)).  

Transparency 

The ACCC considers ARTC’s public documentation for the Floor and Ceiling Limits do not 
provide a reasonable degree of transparency for stakeholders. The ACCC notes the 
submissions by Pacific National and NSW Trains stating they have not had adequate 
transparency.  

ARTC has not provided any details in its public documentation as to the values and 
components of the Floor and Ceiling Limits for Segments in 2018–19. This differs from other 
companies that provide monopoly infrastructure services. For example, the ACCC notes gas 
and electricity companies’ application to the AER for determination and access 
arrangements includes their financial model spreadsheets with workings.213  

Currently, the ACCC considers ARTC’s proposal does not promote clarity and certainty in 
the operation of IAU (section 44ZZA(3)(e)). The ACCC expects that higher levels of 
transparency on ARTC’s Floor and Ceiling Limits is needed for stakeholders to fully 
understand its calculation.  

In the interest of clarity and certainty in the operation of the IAU, the ACCC has assessed 
the Floor and Ceiling Limits in ARTC’s financial models. For the total Interstate Network in 
2018–19, the Floor Limit is $104 million and the Ceiling Limit is $1.1 billion, a difference of 
$1 billion or 1060 per cent. Across the Segments, the difference between Floor and Ceiling 
Limits varies between a low of 621 per cent for Dry Creek – Melbourne (Spencer St) and 
high of 14 065 per cent for Port August – Whyalla.  

Actual Floor and Ceiling Limits 

The ACCC notes ARTC has been unable to provided what the actual Floor and Ceiling 
Limits were between 2007–08 and 2017–18. Further, the ACCC notes ARTC’s reasoning for 
not providing this information was that it has not maintained this information and that there 
was not an accounting or regulatory requirement to do so. As an alternative, ARTC 
submitted that the modelling results for the Floor and Ceiling Limits from the 2008 IAU 
application process represents the actual Floor and Ceiling Limits. 

The ACCC notes a central tenet of ARTC’s reasoning for the 2018 IAU is that it is not close 
to earning the Ceiling Limit on Segments. However, despite two information requests, ARTC 
has not provided any information supporting these statements. Further to this, ARTC not 
providing the modelling results from the 2008 IAU for the Floor and Ceiling Limits is 
concerning. The ACCC notes there has been significant change on the Interstate Network 
over the past 10 years, which would mean any modelling undertaken for the 2008 IAU has 
limited application to the 2018 IAU.  

                                                
213  For example, https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/transgrid-determination-

2018-23/proposal   

https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/transgrid-determination-2018-23/proposal
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/transgrid-determination-2018-23/proposal
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The ACCC considers it is not appropriate for ARTC not to provide the actual Floor and 
Ceiling Limits. Further, the ACCC considers ARTC’s reasoning for not being able to provide 
this information, that there was not an accounting or regulatory requirement to do so, to be 
unsatisfactory.     

The ACCC notes IPART’s submission on the MFN which noted:214 

…that revenue on the Sydney MFN grew substantially over the past year and, if that 
growth was to continue, would soon reach the 80% threshold. As a result, IPART 
decided that for the 2017/18 compliance process, which will commence later this 
year, ARTC should submit ceiling test information rather than continue to base its 
submission on information that suggests no material change has occurred. 

Further to this, the ACCC’s own assessment of the ARTC’s actual revenue and submitted 
Floor and Ceiling Limits showed it has breached the Ceiling Limit in 2013–14 on the 
Tarcoola – API Segment.  

In regards to determining non-Segment Specific Costs on a Segment basis, the ACCC notes 
the following: 

 in 2017, ARTC engaged KPMG to independently assess ARTC’s procedures for 
preparing the Performance Indicator reports between 2013–14 and 2014–15, which 
shows data they provided to KPMG and includes: 

o GTK and Train Km by Segment for financial years 

o Track Km by Segment for financial years 

o Full time equivalent for operation staff at the end of financial years 

o ARTC’s Works Ledgers and Overhead Model for financial years215 

 for the 2018–19 Floor and Ceiling Limits, ARTC’s financial model allocated the following 
opex from sub-corridors to Segments as per section 4.4(g)(iii) of the 2008 IAU by: 

o GTK for shared maintenance 

o Train Km for network control and overheads 

 in response to the second information request, ARTC provided the ACCC with 
confidential versions of its Overhead Models between 2009–10 and 2017–18, which 
includes shared maintenance, network control and overheads on a sub-corridor basis.   

In regards to determining Segment Specific Costs: 

 for maintenance, ARTC has provided its variable and fixed maintenance costs through 
responses to information requests 

 for return on assets and depreciation, ARTC financial models include a RAB roll-forward 
on Segment basis.   

On this basis, the ACCC considers that ARTC can easily provide actual Floor and Ceiling 
Limits between 2007–08 and 2017–18. These actual Floor and Ceiling Limits are required 
for the ACCC’s assessment and would: 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)) 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa)) 

                                                
214  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 2. 
215  https://www.artc.com.au/uploads/2013-14-and-2014-15-Performance-Indicator-Review-Findings-KPMG.pdf  

https://www.artc.com.au/uploads/2013-14-and-2014-15-Performance-Indicator-Review-Findings-KPMG.pdf
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 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 

Without actual Floor and Ceiling Limits, the ACCC would have to assume that ARTC is 
earning revenue close to the Ceiling Limit. This could result in a change in the ACCC’s 
regulatory approach for the IAU.  

Floor and Ceiling Limits between 2018–19 and 2022–23 

The ACCC notes ARTC’s proposal to escalate the Floor and Ceiling Limits for Segments by 
CPI (where 2.5 per cent is applied in ARTC’s financial models) between 2018–19 and 2022–
23. ARTC proposes to escalate the Floor and Ceiling Limits by CPI, or maintain the Floor 
and Ceiling Limits if there is deflation. 

As discussed in chapter 11 of this Draft Decision, the ACCC considers CPI is unlikely to 
reflect the actual variation in the Segment Floor Limit, and potentially the Segment Ceiling 
Limit year on year. Further, ARTC’s proposal does not provide any incentives on ARTC to 
reduce costs or increase productivity. Particularly, it does not allow the Indicative Access 
Charges Range to decrease if, for example, there are a reduction in input costs, or an 
increase in efficiency. As such, the ACCC considers ARTC’s proposed approach does not 
promote the economically efficient operation of, use of, and investment in the Interstate 
Network (section 44ZZA(3)(aa)). 

The ACCC also considers any changes to the Floor and Ceiling Limits should be driven by 
the costs on the Interstate Network. In regards to CPI, the ABS states it:216 

…measures the change in prices paid by households for goods and services 
consumers. All expenditure by businesses, and expenditure by households for 
investment purposes, are out of scope of a consumer price index.    

Further to this, the ACCC notes that the Floor and Ceiling Limit comprise maintenance, 
overheads and capital costs for below-rail infrastructure. These costs are not representative 
of Australian households, as is the intention of the CPI. By escalating the Floor and Ceiling 
Limits on CPI rather than its cost, the Floor and Ceiling Limit may not be efficient.  

However, the ACCC considers ARTC’s proposal provides clarity and certainty to access 
seekers regarding how the Indicative Access Charges Range may change over time, and 
provides for changes to be smoothed year to year. This is in the interests of those seeking 
access to the Interstate Network, and promotes clarity and certainty in the operation of the 
IAU (sections 44ZZA(c) and (e)).  

The ACCC seeks further views from stakeholders on whether escalating the Indicative 
Access Charges Range by CPI is appropriate.  

  

                                                
216  ABS, Information paper – Consumer Price Index: Concepts, Sources and Methods, 27 February 2018, p. 4. 
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8. Depreciation 

This chapter discusses how ARTC proposes to depreciate assets on the Interstate Network for the 
2018 IAU. Depreciation of assets is included in the RAB roll-forward of a Segment (section 4.2(d)(ii) of 
the 2008 and 2018 IAU) and determining the Economic Cost of a Segment (section 4.4(f) of the 2008 
and 2018 IAU) 

ARTC proposes continuing the method under the 2008 IAU where track assets have a perpetual life 
(therefore they are not depreciated) and signal and communication assets have an economic life of 
30 years.     

The ACCC considers ARTC’s proposal to continue applying a perpetual life to track assets is not 
appropriate. The ACCC notes that while it approved this for the 2008 IAU, it has more information on 
how the perpetually lived assets are treated by ARTC in its financial model. 

The ACCC considers ARTC’s proposal to continue applying an economic life of 30 years to signal and 
communication assets is appropriate. However, the ACCC considers the approach undertaken by 
ARTC in its financial models to determining depreciation is not appropriate. The ACCC considers that 
ARTC should substantially revise its financial model such that it is consistent with regulatory 
economic principles and efficient capital charge determination. Further, the ACCC considers that 
ARTC should introduce quality assurance processes and checks to minimise errors in its financial 
model.    

The ACCC notes that ARTC has not included depreciation on non-Segment Specific Assets, which is 
a component of the Economic Cost of a Segment (section 4.4(f) of the 2008 and 2018 IAU). As such, 
the ACCC is concerned the Economic Cost of Segments may not be efficient. The ACCC requires 
further information from ARTC on its non-Segment Specific Assets.  

8.1. ARTC proposal 

Depreciation allows investments in assets used to provide a service to be recovered over 
their economic lives. In the context of ARTC’s Interstate Network, depreciation is included in 
RAB roll-forward (under section 4.2(d)(ii) of the 2008 and 2018 IAU) and the Economic Cost 
of a Segment (under section 4.4(f) of the 2008 and 2018 IAU). In regards to how ARTC has 
included depreciation, see chapter 6 of this Draft Decision for details on the RAB roll-forward 
and chapter 7 of this Draft Decision for the Economic Cost of a Segment.  

The remainder of this chapter focuses on the choice of asset lives submitted by ARTC as 
part of the 2018 IAU. ARTC differentiates assets on the Interstate Network into two types:  

 track 

 signals and communications. 

On track assets, ARTC states:217 

In the main, ARTC's asset base is made up of long life assets, which are renewed 
with a view to further extending life.  

With respect to the useful physical life of the Network, it is often considered that 
railway tracks are generally maintained to a steady-state standard, through the 
application of major periodic maintenance which is generally expensed by the track 
owner. As an expense the customer is effectively paying for the up-keep of the asset 
at a steady state standard in this way, and charging depreciation as well, means that 
the customer is paying twice for the same asset. Where sufficient MPM is applied to 
achieve a steady state standard in perpetuity, the depreciation charge should be 
zero.  

                                                
217  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.31-32. 
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On the basis of the above, ARTC has not included any depreciation with respect to 
track, formation and structures related assets. 

Put another way, ARTC submits track assets on the Interstate Network have a perpetual life 
due to its Major Periodic Maintenance (MPM) program.  

On signals and communications assets, ARTC submits the economic lives for these assets 
is 30 years.218 ARTC states: 219  

Other assets, related to the signalling, train control and communications functions, 
could be expected to have a limited life, irrespective of the extent of maintenance of 
business life, due to the likelihood of becoming technically obsolete.  

In comparison to the 2008 IAU, ARTC has included no changes to lives of its assets for the 
2018 IAU. That is, in both the 2008 IAU and 2018 IAU, ARTC submitted track has a 
perpetual asset life and signals and communication has an economic life of 30 years.    

8.2. Stakeholder submissions 

The ACCC received submissions from Pacific National on depreciation. This is addition to its 
and NSW Trains submissions on ARTC providing limited transparency and the RAB roll-
forward (see chapter 6 of this Draft Decision for further details on these submissions). 

Pacific National submits:220 

… the ACCC should consider the recent regulatory precedent set by the QCA that 
investors should expect to receive a return of their capital investment, but not more 
than once. For example, if an asset's actual life exceeds its expected useful life it can 
be reasonably anticipated that its full economic cost has been recovered via 
depreciation. Under this approach, that asset should not then be revalued and 
included in the RAB for the investor to expect further recovery of and on this capital 
value. Under this approach, the value of rail structures and earthworks on much of 
the ARTC network should be set to zero. 

In addition, Pacific National notes: 221 

… if ARTC continues to push for its proposed RAB to be used as the basis of its 
2018 IAU price ceiling limits, then it is important that the ACCC consider approving a 
2018 RAB which is fully consistent with regulatory precedent and reasonable 
commercial depreciation accounting standards.   

8.3. ACCC view 

The ACCC notes as part of the 2008 IAU, the ACCC approved ARTC’s proposal to operate 
track assets at a steady state standard in perpetuity, having regard to section 44ZZA(3) of 
the Act. In the Final Decision for the 2008 IAU the ACCC noted: 222 

Because MPM, rather than depreciation, reflects the costs of maintaining rail 
infrastructure in a steady state in perpetuity, the level of MPM in the building block 
regulatory ceiling represents the funding for asset refurbishment, renovation and/or 

                                                
218  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.32 
219  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p.32. 
220  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
221  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 9. 
222  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008, p.194. 
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replacement. As ARTC has indicated that it intends to spend the forecast MPM to 
maintain infrastructure assets in perpetuity, it makes little economic difference 
whether this maintenance allowance is classified as MPM or as depreciation and 
capital investment. Under either approach economic depreciation should be reflected 
in the revenue ceiling and the perpetually maintained assets’ values should be 
reflected in the indexed DORC values. As a result, SCT’s argument that there is 
double counting in relation to the “return on assets” under ARTC’s approach to 
depreciation seems dubious. The return on assets is separate to the return of assets 
and as MPM maintains assets in perpetuity and other depreciation is removed from 
the RAB values, there does not seem to be any double counting. 

Given that the cost of MPM includes a charge for asset replacement, the ACCC 
considers that ARTC’s approach to not charging depreciation on these assets is 
appropriate. To do otherwise would mean that users would be paying twice for the 
cost of replacing assets.   

In comparison to the information available to the ACCC for the assessment of the 2008 IAU, 
ARTC’s 2018 IAU application has provided significantly more information on how ARTC 
views perpetually lived assets would be treated. In particular, ARTC’s financial model shows, 
for the period between 2007–08 and 2017–18, the type of capex undertaken for these 
assets and how depreciation has been applied. In this context, the ACCC has considered its 
views with regards to ARTC’s submitted asset lives and depreciation. The ACCC’s views on 
depreciation are separated into the following matters: 

 track assets 

 signal and communication assets 

 non-Segment Specific Assets.   

Track assets 

In comparison to the 2008 IAU, the ACCC notes that ARTC proposes no change to the 
assumption that that track assets are maintained at a steady state in perpetuity.223 While 
section 4.4(f)(ii) of the 2008 IAU included depreciation of Segment Specific Assets, ARTC 
submits that track assets could be maintained at a steady state in perpetuity and did not 
depreciate these assets. For the 2018 IAU, ARTC has removed section 4.4(f)(ii) of the 
2008 IAU, indicating that ARTC does not formally seek an allowance for the depreciation of 
track assets.  

ARTC notes that the physical life of the track assets can generally be maintained to a steady 
state standard in perpetuity through the application of major periodic maintenance which is 
generally expensed by the owner.224 While ARTC has referred to a perpetual physical life of 
track assets, the ACCC considers zero depreciation of track asset indicates that all sources 
of economic depreciation of the assets are zero. The ACCC notes that sources of economic 
depreciation include: 225 

 physical obsolescence of capital—if assets are maintained at a steady state in perpetuity, 
physical obsolescence is assumed to be zero 

 technical obsolescence as a result of a change or improvement to production—since the 
asset is perpetual, there is no expectation that the asset will become technically obsolete   

                                                
223  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p. 6. 
224  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p. 31. 
225  For sources of economic depreciation see: W Baumol, ‘Optimal Depreciation Policy: Pricing the Products of Durable 

Assets’, Bell Journal of Economics and Management Science, vol. 2, no. 2, 1971, pp. 638-656; W Baumol, J Panzar and R 
WIllig, Contestable Markets and the Theory of Industry Structure, Harcourt Brace Jovanovich, New York, 1982. 
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 commercial obsolescence or demand risk (including stranding risk)—the perpetual asset 
is assumed to be subject to zero demand risk such that the asset will never become 
stranded.  

The ACCC notes technical and commercial sources of economic depreciation are also 
important and can influence the economic value of the closing RAB each year. This is even if 
the effects of these sources of economic depreciation are not recorded in the RAB roll-
forward. This is apparent when considering ARTC’s non-track assets the Interstate Network. 
For example, stranding risk or the rate of commercial obsolescence determines their rate of 
depreciation and the RAB-roll-forward on ARTC’s Hunter Valley Network. In the Hunter 
Valley Network, the Weighted Average Mine Life determines the rate of depreciation, even if 
the physical life of these assets exceeds this value. For signal and communications assets 
on the Interstate Network, the rate of technical obsolescence of these assets determines 
their rate of depreciation and the RAB-roll-forward. 

Therefore, the ACCC considers that ARTC’s assumption of zero depreciation of track 
assets, with the implication that all sources of economic depreciation are zero, requires more 
explanation from ARTC. Further, the ACCC’s assessment of ARTC’s application and 
financial model has identified a number of inconsistencies which raised efficiency concerns 
for the ACCC. In particular, the ACCC has identified inconsistencies between ARTC’s zero 
depreciation assumption for track assets, the economic nature of track assets and 
expensing-capitalisation decisions.  

First, the 2007–08 opening value of most Segments is based on a DORC assessment. This 
implies that such assets are depreciable and that the economic life of these assets is finite. 
However, from 2007–08, the economic nature of these assets is assumed to have 
fundamentally changed such that the economic life of these assets is perpetual. It may be 
argued that prior to 2007–08 track assets were not maintained to a steady state standard. 
However, ARTC has not provided information supporting this change. Therefore, if economic 
depreciation of track assets does occur, then: 

 the efficient Ceiling Limit would include both a return on track assets and depreciation of 
track assets 

 efficient RAB roll-forward would include depreciation of track assets.   

Second, the ACCC notes other rail networks also assume assets are maintained in an ‘as-
new’ physical condition in perpetuity. However, these assets experience economic 
depreciation and have finite economic lives due to commercial or technical obsolescence. 
For example, the Western Australia Rail Access Code uses the Gross Replacement Value 
(GRV) approach to evaluate asset values. The GRV approach assumes that rail assets are 
maintained in an ‘as-new’ physical condition in perpetuity.226 However, rail assets are 
optimised each regulatory period to account for any commercial obsolescence and technical 
obsolescence.227 This implies that even if the assets are maintained in an as-new physical 
state, they can still economically depreciate. It is possible under the Western Australia Rail 
Access Code that falling demand and a decrease in the cost of modern equivalent assets 
can result in a lower GRV of rail assets.  

                                                
226  Office of the Rail Access Regulator, A Brief Comparison of the WA Rail Access Code approach to calculating ceiling cost 

with the conventional Depreciated Optimised Replacement Cost methodology, 18 July 2002, p. 2.  
227  The Western Australia Railways (Access) Code 2000 states that GRV is the gross replacement value of the railway 

infrastructure, calculated as the lowest current cost to replace existing assets with assets that have the capacity to provide 
the level of service that meets actual and reasonably projected demand and are, if appropriate, modern equivalent assets. 
This suggests that technical improvements embodied in the modern equivalent assets that reduce the cost of providing the 
below-rail service can reduce the GRV of assets. Further, GRV can expose the below-rail service provider to demand 
risk/commercial obsolescence since if demand falls, the lowest current cost to replace existing assets of may be 
necessarily smaller to meet the lower actual and expected demand. Therefore, excess capacity arising from the lower 
demand may be written down. See Western Australia, Railways (Access) Code 2000, Schedule 4 2.(4)(c) p. 50. 
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Third, the ACCC considers there is are inconsistencies between ARTC’s DORC evaluation 
for Queensland Border – Acacia Ridge, undertaken by Evans and Peck, and the assumption 
of no technical obsolescence.228 For example, Evans and Peck apply optimisation factors of 
between 33 per cent and 90 per cent for bridge decks, bridge piers, bridge abutments, 
culverts, sleepers and track. That is, the value of these existing assets decreased between 
10 per cent and 67 per cent to reflect their technical obsolescence when compared with the 
modern engineering equivalent replacement assets.   

The ACCC considers that if there is a future risk of technical obsolescence for track assets, 
with the effect that the replacement cost of track assets falls over time, then the RAB roll-
forward and the return on capital will be inefficiently high. This is because while ARTC’s 
MPM expenditures will fall, reflecting the decrease in track replacement costs (assuming 
such replacement costs are expensed), the return on capital is based on the relatively 
expensive, inefficient and a non-optimised real historical value of track assets. As a result, 
Ceiling Limits will be above the efficient Ceiling Limit.   

Fourth, the ACCC notes ARTC’s consultant Synergies emphasises the demand risks arising 
from intermodal competition229 and that ARTC’s capital requirements also reflect growth 
opportunities in addition to replacing aged infrastructure.230 However, the assumption of a 
steady state RAB in perpetuity indicates a constant real economic value of track assets. This 
implies that the influence of demand risk from intermodal competition and capital growth 
opportunities are negligible.   

The ACCC considers if there is a future risk of stranded assets, then there is no depreciation 
allowance in the capital charges for track that would allow ARTC to recover the expected 
loss of sunk capital arising from such future risk. Therefore, in the presence of stranding risk, 
the capital charge may not be sufficient to recover the expected future loss arising from 
stranding risk. As a result, Ceiling Limits will be below the efficient Ceiling Limit.  

Fifth, the ACCC considers the assumption of track assets with a perpetual life implies that 
replacement expenditures necessary to maintain these assets at a physical steady state 
standard are expensed not capitalised. However, the ACCC finds there is considerable 
uncertainty relating to ARTC’s approach to expensing and capitalisation of replacement 
expenditures. 

The ACCC notes ARTC’s submission that tracks assets are maintained to a steady-state 
standard through MPM, which in the ACCC’s experience is typically expensed by ARTC.231 

ARTC notes: 232 

Where sufficient MPM is applied to achieve a steady state standard in perpetuity, 
ARTC states that the depreciation charge should be zero.  

However, chapter 6 of this Draft Decision shows how ARTC has capitalised these 
expenditures, including expenditures that physically replace existing assets such as 
resleepering and rerailing. 

                                                
228  Evans and Peck, Depreciated Optimised Replacement Cost Calculation for additional segments of the ARTC network, 

Queensland Border to Acacia Ridge Valuation Report, July 2014. 
229  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 pp. 81–84.  
230  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p. 87. 
231  An expenditure is normally expensed because the economic benefits, resources consumed and economic costs all occur 

within the period in which the expenditure is undertaken (normally one year). An expenditure is capitalised because the 
economic benefits, resources consumed and economic costs are all expected to occur after the period in which the 
expenditure is undertaken. Replacement expenditures of track assets such as sleepers and rail are more likely to confer 
future economic benefits and costs and it is unlikely that the economic costs and benefits are extinguished within the 
period in which the expenditure is undertaken.    

232  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 31. 
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The ACCC notes section 4.4(b)(i) of the 2018 IAU includes track and signalling maintenance 
in the Floor Limit. Further, ARTC’s financial model includes routine corrective and reactive 
maintenance (RCRM) and MPM in the Floor Limit. This indicates that replacement 
expenditures under the 2018 IAU can be expensed in the Floor Limit. However, so that the 
Floor Limit is consistent with ARTC’s definition of incremental cost, 50 to 100 per cent of 
maintenance including MPM is allocated to the Floor Limit, the remainder is allocated to the 
costs between the Floor and Ceiling Limits (see Table 20 in chapter 7 of this Draft Decision). 
The ACCC notes ARTC has not provided any supporting information to justify the allocation 
to incremental cost by Segment.  

The ACCC considers that expensing replacement expenditures is not only consistent with 
ARTC’s steady state RAB assumption, but there may be a greater incentive for expensing 
since such expenditures are not subject to the detailed capex assessment outlined in section 
4.4(e) of the 2018 IAU. Further, expensing such expenditures in the Floor Limit allows for the 
immediate recoupment of such costs. However, the ACCC considers that expensing 
replacement expenditures could result in significant increases to the Floor Limit. This would 
have the effect that in the year in which major replacement expenditure is expensed, the 
Floor Limit could even exceed the Ceiling Limit of the preceding and following years. ARTC 
has not provided information relating to its expensing-capitalising treatment under the steady 
state RAB assumption, and whether such treatments also affect the Floor Limit. This 
ambiguity can potentially increase pricing uncertainty for access seekers.  

Sixth, the ACCC notes ARTC’s MPM activity codes that are unlikely to accommodate major 
replacement expenditures. For a steady state standard of the RAB to be achieved, 
expenditures necessary to offset physical obsolescence would be expensed, as indicated by 
ARTC in its Explanatory Guide.233 However, ARTC appears to be employing the same MPM 
activity codes for the Interstate Network as the Hunter Valley Network. In particular, small 
replacement activities such as ‘minor rerailing MPM’ are expensed in the financial model for 
the Interstate Network, but large replacement activities such as ‘major rerailing MPM’ are not 
listed in ARTC’s financial models for the Interstate Network. The ACCC notes these activities 
are capitalised on the Hunter Valley network.  

The ACCC notes there appears to be no MPM activity code created that would allow ARTC 
to expense major replacement expenditures under the steady state RAB assumption. In the 
absence of MPM activity codes designed specifically to expense major replacement 
expenditures, it is unclear to the ACCC how the:  

 existing MPM activity codes can accommodate major replacement expenditures so that 
consistency with the steady state RAB assumption can be maintained  

 expensing of major replacement expenditures do not breach ARTC’s activity definitions, 
internal capitalisation decision processes and thresholds 

 expensing of major replacement expenditures will not result in Floor and Ceiling Limit 
instability.     

Given the lack of clarity and consistency between activity code expenditures and ARTC’s 
steady state RAB assumption, the ACCC is concerned that expensing and capitalisation 
decisions could be more closely informed by what the (Segment-level) market will bear than 
the efficient expensing-capitalisation choices for the Floor Limit and Ceiling Limit. However, 
such an outcome can result in the inefficient incurrence of costs and price instability.  

Overall, the ACCC has significant concerns relating to ARTC’s proposal for track assets to 
have a perpetual life. In addition, the ACCC has identified several anomalies and errors in 
ARTC’s financial models indicating that ARTC’s submitted Floor and Ceiling Limits are 

                                                
233  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p. 31. 
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unlikely to correspond to the efficient Floor and Ceiling Limits. As such, the ACCC considers 
that ARTC’s proposal for track assets to have a perpetual life is not appropriate. The ACCC 
consider ARTC’s proposal would not: 

 promote the efficient operation of, use of and investment in the Interstate Network 
(section 44ZZA(3)(aa))  

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)) 

 generate expected revenue that is at least sufficient to meet the efficient costs of 
providing access (section 44ZZA(3)(ab)). 

The ACCC requires considerably more clarity and explanation from ARTC in order to 
address the identified inconsistencies. The ACCC also seeks further clarity and explanation 
from ARTC in relation to how track assets with perpetual asset lives informs its capitalisation 
and expensing decisions (at the activity code level) and, in turn, how these decisions 
determine Floor and Ceiling Limit costs.  

Signal and communication assets 

In comparison to the 2008 IAU, the ACCC notes ARTC proposes no change to signal and 
communication assets having an economic life of 30 years. The ACCC also notes signal and 
communications assets are Segment Specific Assets and ARTC’s financial models 
determines depreciation for these assets on each Segment.  

The ACCC considers that ARTC has sufficiently demonstrated that the signal and 
communication assets have finite economic life due to the likelihood of these assets 
becoming technically obsolete. The ACCC also considers that there is no evidence 
indicating that the rate of technical obsolescence of signal and communication assets has 
changed since the Final Decision for the 2008 IAU.234  Therefore, the ACCC continues to 
consider that the economic life of 30 years for these assets (determined by the rate of 
technical obsolescence) is appropriate. The ACCC considers this would: 

 promote the efficient operation of, use of and investment in the Interstate Network 
(section 44ZZA(3)(aa))  

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)). 

The ACCC notes ARTC’s financial model initially uses real straight line depreciation for 
signal and communication capex in the RAB roll-forward.235 Where ARTC divides the 
inflation-adjusted starting ORC value for signal and communication assets by the economic 
life of these assets of 30 years. ARTC then has two approaches to depreciating capex. In 
the year capex is incurred, ARTC divides the non-inflation adjusted capex amount in half, 
reflecting a half year depreciation of capex. For the years following the year capex is 

                                                
234  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008,p. 167. 
235  Real linear depreciation returns a constant amount of the historical cost of asset to the owner each year in real terms (a 

constant depreciation charge per year in real terms). Alternatively, real depreciation measures the change in the real value 
of the asset. Nominal linear depreciation or nominal straight line depreciation returns a constant amount of the historical 
cost of the asset to the owner in nominal terms (a constant depreciation charge per year in nominal terms) such that the 
original, non-inflation adjusted, cost of the asset is returned to the owner. Since the depreciation algorithm in the PTRM 
returns the nominal or original cost of the asset (although note that the total capital charge returns the real amount), it is 
known as nominal regulatory depreciation. Real straight line depreciation is defined in: W Rogerson, ‘Optimal Depreciation 
Schedules for Regulated Utilities’, Journal of Regulatory Economics, vol. 4, no. 5, 1992, pp. 5-33. Real linear depreciation 
is also considered in: ACCC, Statement of Principles for the Regulation of Transmission Revenues, 27 May 1999. 
Consistent with the concept of real linear depreciation, real depreciation is defined the change in the capital stock at 
constant prices (abstracting from CAPEX) in OECD, Measuring Productivity: Measurement of Aggregate and Industry-
Level Productivity Growth, OECD Manual, 2001, pp. 135-136.  
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incurred, ARTC adjusts capex for inflation and then divides by the economic life of 30 years. 
However, in addition to this approach, ARTC also rolls capex into the inflation-adjusted 
starting ORC which is also depreciated.  

In principle, the ACCC considers real straight line depreciation as appropriate in a capital 
charge model that includes the real return on capital (such as that applied in the Hunter 
Valley Network’s financial models). In such a model, compensation for inflation is included in 
the depreciation allowance. However, ARTC seeks a nominal return on capital. The 
combination of a nominal return on capital and real linear depreciation double counts 
inflation compensation in the capital charge.  

For consistency, if a nominal return on capital is sought, then a nominal regulatory 
depreciation approach should be adopted instead (this approach is consistent with the 
PTRM). Nominal regulatory depreciation equals real linear depreciation minus the inflation 
adjustment to the starting RAB for that year. This way, inflation is not double counted. 
Nonetheless, the ACCC notes that there remains some uncertainty regarding ARTC’s choice 
of proposed rate of return. While section 4.4(h) of the 2018 IAU specifies a post-tax nominal 
WACC, sections 4.4(f)(ii) and 4.4(f)(v) specify a real rate of return on Segment and non-
Segment Specific Assets, respectively. 

ARTC’s financial model also includes considerable errors in the calculation of depreciation, 
the RAB roll-forward and the return on capital. For example, for the Appleton DJ – Footscray 
Segment, the starting ORC for signal and communication assets is 72 times smaller than the 
starting DORC (2006–07). This appears to be due to DORC values in ARTC’s financial 
model incorrectly referencing another Segment (Dry Creek – Melbourne). As a result, the 
return on and of Segment capital is not correctly calculated, and the return on capital in 
2018–19 is more than 400 times the allowed return on capital for Appleton DJ – Footscray. 

The ACCC is also concerned that ARTC’s calculation of depreciation will result in a capital 
charge on signal and communication assets below what is not consistent with an 
economically efficient Ceiling Limit for Segments of the Network. The ACCC is also 
concerned that ARTC’s financial model includes many inconsistencies and errors, some of 
which can result in a significant miscalculation of depreciation and the efficient Ceiling Limit. 
The ACCC considers that ARTC should substantially revise its financial model such that it is 
consistent with regulatory economic principles and efficient capital charge determination. 
Further, the ACCC considers that ARTC should introduce quality assurance processes and 
checks to minimise errors in its financial model. 

Overall, the ACCC considers ARTC’s approach in its financial model for determining 
depreciation for signal and communication assets is not appropriate. The ACCC considers it 
would not: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa))  

 be in the legitimate business interests of ARTC (section 44ZZA(3)(a)) 

 be in the interests of those seeking access to the Interstate Network(section 
44ZZA(3)(c)). 

Depreciation of the non-Segment Specific Assets 

The ACCC notes that in section 4.4(f)(iv) of the 2018 IAU, the Economic Cost of a Segment 
includes ‘an allocation of Depreciation of Non-Segment Specific Assets’. In addition section 
4.4(f)(v) of the 2018 IAU states Economic Cost of a Segment includes ‘an allocation of return 
of Non-Segment Specific Assets’. The ACCC notes that although the section references a 
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real rate of return, it most likely pertains to a return on capital, not return of capital. As such, 
the ACCC considers this is an error in the wording of the 2018 IAU requiring correction.   

In response to the first information request, ARTC provided additional information on Non-
Segment Specific Costs. However, the detail provided in ARTC’s financial model only 
corresponds to hardcoded opex of Asset Management, Corporate Overhead and Network 
Control. ARTC has not provided information on the allocation of depreciation and return on 
non-Segment Specific Assets.  

The ACCC notes ARTC’s 2008 IAU financial models includes more detail on Non-Segment 
Specific Assets costs than the proposed 2018 IAU financial model. For example, ‘Non-
infrastructure asset costs’ are identified in the 2008 IAU financial model as non-maintenance 
operating expenditure that is allocated to Segments, however the 2018 IAU financial model 
does not provide this information. While the cost centres making up ARTC’s non-
maintenance operating expenditure are identified in the Explanatory Guide236, an opex 
breakdown of similar detail to that of the 2008 IAU financial model, which at least identifies 
capital costs, is not provided for the 2018 IAU financial model.  

The ACCC requires that further detail be provided, beyond that of the 2008 IAU, so that the 
ACCC can determine how the costs of Non-Segment Specific Assets are treated. If any of 
these costs are included as an expense in the opex of Asset Management, Corporate 
Overhead and Network Control allocated to 2018 IAU Segments, ARTC needs to provide 
information pertaining to, and justification for, its decision to expense Non-Segment Specific 
Assets. ARTC also needs to provide information pertaining to the cost centres that include 
these asset costs. In the absence of such information, the ACCC is concerned that 
expensing non-Segment specific capex can result in a Ceiling Limit that exceed the efficient 
Economic Costs of each Segment. The inefficiency arises because the economic benefits 
and costs of the investment may not correspond in any given year and expensing assets 
impose an immediate cost that is likely to be significantly above the:  

 efficient user cost for that year (that includes the reduction of the asset’s future earning 
capacity) 

 economic benefits of the capital service provided by the assets for that year (at the 
efficient level of service provision).  

Equally, once the assets are expensed, the value of the services consumed in any given 
year will fall below the efficient annual user cost of their provision since no capital charge is 
levied – resulting in allocative inefficiency. 

If the costs of Non-Segment Specific Assets are in the form of capital charges in the opex of 
Asset Management, Corporate Overhead and Network Control, the ACCC is concerned 
about whether ARTC has calculated the depreciation and return on Non-Segment Specific 
Assets correctly. Incorrect calculation of Non-Segment Specific Assets costs can result in a 
Ceiling Limit exceeding or falling below efficient ceiling costs. Therefore, the ACCC requires 
that these capital charges be separately identified from the non-Segment specific operating 
expenditures. ARTC also needs to provide information about how these capital charges are 
calculated, including the depreciation calculation, the non-Segment specific RAB roll-forward 
and the WACC employed. Information pertaining to the cost centres that include these 
capital charges are also required, so the ACCC can determine that these asset costs are 
relevant non-Segment specific costs required for the provision of IAU rail services.   

For the ACCC to be satisfied that the Ceiling Limits for each Segment are efficiently 
determined, ARTC needs to provide more information on how Non-Segment Specific Assets 
costs are calculated and recorded in its financial model. If non-Segment Specific Assets 

                                                
236  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 pp. 29–30. 
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costs are not calculated correctly, Ceiling Limit prices would be inefficiently determined. As 
such, the ACCC considers this would not promote the economically efficient operation of, 
use of and investment in the Interstate Network (section 44ZZA(3)(aa)). 
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9. Weighted Average Cost of Capital 

This chapter sets out ARTC’s proposal for the WACC to be applied in its financial model for the 
purposes of determining the return on assets that ARTC will be entitled to recoup and, ultimately, the 
Ceiling Limit for prices that ARTC will be able to charge under the 2018 IAU. 

The ACCC considers that ARTC’s proposal for a nominal post-tax WACC of 8.97 per cent 
(corresponding to a nominal pre-tax WACC of 10.4 per cent and real pre-tax WACC of 7.76 per cent) 
is not appropriate. Rather, the ACCC considers that a nominal post-tax WACC of 7.28 per cent 
(corresponding to a nominal pre-tax WACC of 8.16 per cent and real pre-tax WACC of 5.57 per cent) 
to be appropriate for reasons set out in this chapter. 

The WACC is the risk-adjusted rate of return on capital required by debt and equity providers 
to a firm. It reflects the return investors could expect to earn by investing in the next best 
investment of equivalent risk (or the opportunity cost of capital). Box 1 summarises the 
WACC methodology and formulas. 

Box 1: WACC method and formulas 

The nominal post-tax WACC is an average of the return on equity (Re) and return on debt (Rd), 
weighted by the equity (E) and debt (D) shares.  

𝑊𝐴𝐶𝐶𝑝𝑜𝑠𝑡−𝑡𝑎𝑥
𝑛𝑜𝑚𝑖𝑛𝑎𝑙 = 𝑅𝑒 ×

𝐸

𝐷 + 𝐸
+ 𝑅𝑑 ×

𝐷

𝐷 + 𝐸
 

Return on debt is the sum of the risk-free rate (Rf), debt risk premium (DRP) and debt issuance cost 
(DIC). 

𝑅𝑑 = 𝑅𝑓 + 𝐷𝑅𝑃 + 𝐷𝐼𝐶 

Return on equity uses the Sharpe-Lintner Capital Asset Pricing Model (SLCAPM) and is the sum of 
the risk-free rate and the product of the equity beta (βe) and the market risk premium (MRP). 

𝑅𝑒 = 𝑅𝑓 + 𝛽𝑒 × 𝑀𝑅𝑃 

The Monkhouse formula transforms the asset beta (βa) into the equity beta. The equity beta is also 
dependent on the return on debt, tax rate (T), gamma (γ), equity and debt. While the equity beta is 
also dependent on the debt beta (βd), it is typically equal to zero.   

𝛽𝑒 = 𝛽𝑎 + (𝛽𝑎 − 𝛽𝑑) × {1 − [
𝑅𝑑

(1 + 𝑅𝑑)
] × 𝑇 × (1 − 𝛾)} ×

𝐷

𝐸
 

The nominal pre-tax WACC is calculated by adjusting the nominal post-tax WACC for the tax rate and 
gamma. 

𝑊𝐴𝐶𝐶𝑝𝑟𝑒−𝑡𝑎𝑥
𝑛𝑜𝑚𝑖𝑛𝑎𝑙 = 𝑅𝑒 ×

1

1 − 𝑇 × (1 − 𝛾)
×

𝐸

𝐷 + 𝐸
+ 𝑅𝑑 ×

𝐷

𝐷 + 𝐸
 

The real pre-tax WACC is calculated by adjusting the nominal pre-tax WACC for expected inflation (π). 

𝑊𝐴𝐶𝐶𝑝𝑟𝑒−𝑡𝑎𝑥
𝑟𝑒𝑎𝑙 =

1 + 𝑊𝐴𝐶𝐶𝑝𝑟𝑒−𝑡𝑎𝑥
𝑛𝑜𝑚𝑖𝑛𝑎𝑙

1 + 𝜋
− 1 

For the 2018 IAU, ARTC has proposed a nominal post-tax WACC of 8.97 per cent 
(corresponding to a nominal pre-tax WACC of 10.40 per cent and real pre-tax WACC of 7.76 
per cent). ARTC has calculated these WACC values based on the parameters set out in 
Table 21.  
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Table 21: WACC parameters and variable values 

Parameter 2008 IAU 2018 IAU  
ARTC  

application 

2018 IAU  
ACCC  

Draft Decision  

Risk-free rate (Rf) 6.39% 2.78% 2.78% 

Debt risk premium (DRP) 2.85% 1.73% 1.73% 

Debt issuance cost (DIC) 0.125% 0.095% 0.095% 

Market risk premium (MRP) 6.00% 7.00% 6.00% 

Asset beta (βa) 0.65 0.75 0.60 

Tax Rate (T) 30% 30% 30% 

Gamma (γ) 0.50 0.40 0.50 

Inflation (π) 2.50% 2.45% 2.45% 

Equity beta (βe) 1.29 1.572 1.20 

Return on equity 14.14% 13.79% 9.96% 

Return on debt 9.37% 4.61% 4.61% 

Equity (E) 50% 47.5% 50% 

Debt (D) 50% 52.5% 50% 

Post-tax nominal WACC 11.76% 8.97% 7.28% 

Pre-tax nominal WACC 13.00% 10.40% 8.16% 

Post-tax real WACC 9.03% 6.36% 4.72% 

Pre-tax real WACC 10.24% 7.76% 5.57% 

Based on these values, the ACCC considers ARTC’s WACC is not appropriate as it is likely 
not to: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa))  

 allow ARTC to obtain a return on its investment that is commensurate with the regulatory 
and commercial risks faced (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network(section 
44ZZA(3)(c)). 

The ACCC considers a WACC of nominal post-tax WACC of 7.28 per cent (corresponding to 
a nominal pre-tax WACC of 8.16 per cent and real pre-tax WACC of 5.57 per cent) is 
appropriate based on the parameter values in Table 21.The ACCC considers this WACC is 
likely to: 

 promote the economically efficient operation of, use of and investment in the Interstate 
Network (section 44ZZA(3)(aa))  

 allow ARTC to obtain a return on its investment that is commensurate with the regulatory 
and commercial risks faced (section 44ZZA(3)(aa)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)). 



Draft decision  126 

 

9.1. Risk-free rate  

The risk-free rate represents the return to an investor from holding an asset with a promised 
repayment amount and no risk of default. As risk-free assets are not directly observable, an 
appropriate proxy, and the sampling period over which the proxy is measured, must be 
determined. Typically, Australian Commonwealth Government Securities (CGS), available 
from the Reserve Bank of Australia (RBA), is used as a proxy for the risk-free asset. 

9.1.1. ARTC proposal 

ARTC proposes a risk-free rate of 2.78 per cent (annual effective rate).237 This is based on 
advice from Synergies, which used data from the RBA to calculate a 20-day average of the 
10 year Australian CGS bond yield as at 31 January 2018.238  

Comparison to 2008 IAU 

A risk-free rate of 6.39 per cent applied for the 2008 IAU. This was based on the simple daily 
average of the 10 year Australian CGS bond yield over 20 trading days.239  

9.1.2. Stakeholder submissions 

Based on advice from ACIL Allen, SCT Logistics submits that the risk-free rate should be 
based on five year government bonds given that ARTC has proposed a five year regulatory 
period. Specifically, SCT Logistics considers that the risk-free rate should 2.44 per cent 
(calculated as at 23 May 2018) based on a 20-day average of the five year Commonwealth 
Government bond yield.240  

SCT Logistics also notes that the 20-day average of 10 year Commonwealth Government 
bond yield as at 31 January 2018, which ARTC proposes to use, was 2.76 per cent rather 
than 2.78 per cent as calculated by Synergies.241 

Pacific National supports ARTC’s proposal for a risk-free rate of 2.78 per cent based on a 
20-day average of the 10 year Commonwealth Government bond yield, with the 
understanding that it will be recalculated closer to the ACCC’s Final Decision.242 Pacific 
National notes that ‘ARTC’s proposed method is consistent with the ACCC’s approach, as 
well as the approach applied by most other Australian regulators’.243 Pacific National submits 
that it understands the risk-free rate will be recalculated prior to the ACCC’s Final Decision 
on the 2018 IAU.244 

9.1.3. ACCC view  

The ACCC considers that ARTC’s proposed approach to the calculation of the risk-free rate 
for the purposes of the 2018 IAU is appropriate. The ACCC notes that ARTC’s proposed 
approach is consistent with regulatory precedent. For example, the ACCC adopted the 
10 year Australian CGS and 20 day averaging period in its 2015 Fixed Line Services Final 

                                                
237  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
238  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 39. 
239  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, July 2008, p. 52. 
240  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, p. 2.  
241  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018 p. 2. 
242  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018 p. 2.   
243  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018 p. 2. 
244  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018 p. 2. 



Draft decision  127 

 

Access Determination.245 More recently, the ACCC adopted the same approach in its Draft 
Decision on ARTC’s 2017 HVAU.246  

The ACCC notes SCT Logistics’ submission that the risk-free rate should be based on five 
rather than ten year government bonds so as to align with the regulatory period. However, 
the ACCC considers that ARTC’s proposal to use 10 year Australian CGS bond yield is 
appropriate as it aligns with the timeframe over which investors are likely to form their 
expectations about their return and is consistent with the timeframe over which other WACC 
parameters are estimated. The ACCC notes the AER’s draft 2018 Rate of Return Guideline, 
which states it considers: 247 

…a 10 year term is consistent with the theory of the SLCAPM which is a single 
period equilibrium model, estimating the returns an investor requires over a long-
term investment horizon. The 10-year term also reflects the actual investor valuation 
practices and academic works. 

Finally, the ACCC notes SCT Logistics’ submission that the risk-free rate applying ARTC’s 
proposed approach was 2.76 per cent rather than 2.78 per cent as at 31 January 2018. The 
ACCC considers that the risk-free rate should be calculated as close as possible to the start 
date of the undertaking. Accordingly, the ACCC confirms Pacific National’s understanding 
that the risk-free rate is to be recalculated prior to the ACCC’s Final Decision and the ACCC 
will ensure accuracy at that point in time. 

9.2. Debt risk premium 

The DRP represents the debt-specific risk compensation over and above the risk-free rate 
and is dependent upon such factors as a firm’s gearing level, credit rating and term of the 
debt. It is the difference between the yield to maturity on an appropriate benchmark bond 
and the risk-free rate. 

9.2.1. ARTC proposal 

ARTC proposes a DRP of 1.73 per cent per cent.248 This is consistent with advice from 
Synergies, which used:249   

 10 year BBB-rated Australian corporate bonds  

 average of yield estimates calculated from RBA and Bloomberg data. 

Comparison to 2008 IAU 

A DRP of 2.85 per cent applied for the 2008 IAU, which was based on eight year BBB-rated 
Australian corporate bonds and data sourced from Bloomberg. The ACCC in that instance 
observed that a BBB credit rating appeared reasonable given a debt to equity ratio of 1, and 
that eight years was a reasonable proxy for 10 years given the lack of directly observable 
10 year data at that time.250    

                                                
245  ACCC, Public inquiry into final access determinations for fixed line services - Final Decision, 9 October 2015, pp. 71–3. 
246  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017 pp. 

134–6. 
247  AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018, p. 61. 
248  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
249  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 201,8 pp. 68–9. 
250  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, July 2008, pp. 149–151. 
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9.2.2. Stakeholder submissions 

Pacific National states that it has no issues with ARTC’s proposal, noting that it appears to 
be consistent with the approach the ACCC took for the HVAU. Pacific National also submits 
it understands that the DRP will be recalculated prior to the ACCC’s Final Decision.251   

9.2.3. ACCC view 

The ACCC considers that ARTC’s proposed approach to the calculation of the DRP for the 
purposes of the 2018 IAU is appropriate. The ACCC notes that ARTC’s proposed approach 
is consistent with the adoption of a BBB credit rating for the 2008 IAU and also the approach 
adopted by the ACCC in its Draft Decision on ARTC’s 2017 HVAU.252 In particular, in relation 
to data sources, the ACCC noted its preferred approach is to take an average of yield 
estimates calculated from RBA and Bloomberg data on the basis that: 

 neither method adopted by the RBA or Bloomberg is clearly superior in terms of bond 
selection and curve fitting method 

 there is no clear indication of one estimate being consistently higher or lower than the 
other over time 

 a simple average of the two estimates will lower estimation error in comparison to 
selecting one estimate. 

Further, the ACCC noted that ARTC’s current credit rating from Moody’s (which is for the 
whole of ARTC and includes both the Interstate and Hunter Valley Networks) considered in 
conjunction with credit ratings for other major above and below-rail operators implied that a 
broad BBB credit rating (that is, encompassing BBB+, BBB and BBB-) would be a 
conservative estimate. The ACCC observed that, if the Interstate Network were to be 
excluded, it is likely that a revised credit rating for the Hunter Valley Network would be 
higher. Therefore, it can be inferred that a revised credit rating for the Interstate Network is 
only likely to be closer to BBB.  

The ACCC notes the AER’s 2018 draft Rate of Return Guideline adopts a different approach 
for estimating DRP. The AER determined the benchmark credit rating for Australian energy 
businesses was is BBB+. However, the AER notes none of the third party data providers 
estimate a BBB+ yield curve. Rather, available third party yield curves are limited to a broad 
BBB and broad A (which includes data on bonds rate A-, A and A+). To overcome this and 
calculate a bond yield reflective of BBB+, the AER calculates: 

… a weighted average of the broad-BBB and broad-A rated debt yields from third 
party data providers, with two-thirds weight on broad-BBB and one-third weight on 
broad-A. 

The AER’s third party data providers for bond yields are RBA, Bloomberg and Thomson 
Reuters. The ACCC seeks stakeholder views on whether an approach similar to the AER 
should be adopted for ARTC’s Interstate Network.   

Finally, the ACCC confirms Pacific National’s understanding that the DRP is to be 
recalculated prior to the ACCC’s Final Decision.  

                                                
251  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018,, p. 3. 
252  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017 pp. 

137–142. 
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9.3. Debt issuance costs 

Debt issuance costs are the ongoing costs of raising debt (such as transaction and 
administration costs in raising and managing debt). Regulated entities are typically 
compensated for these costs, either through a direct cash flow or through an adjustment in 
the WACC. 

9.3.1. ARTC proposal 

ARTC proposes to be compensated for debt issuance costs through an adjustment to the 
WACC, being an allowance of 9.5 basis points.253 This reflects advice from Synergies, which 
cites the ACCC’s Draft Decision on ARTC’s 2017 HVAU as regulatory precedent for 
accepting its analysis for this figure.254 

Comparison to 2008 IAU 

Debt issuances costs of 12.5 basis points applied for the 2008 IAU. The ACCC caveated its 
acceptance of this figure, noting that it was considered above that needed to adequately 
compensate ARTC, and if ARTC was expected to be operating closer to its revenue ceilings 
that then ACCC would have been likely to object.255   

9.3.2. Stakeholder submissions 

Pacific National submitted that it had no issues with ARTC’s proposal for debt issuance 
costs, noting that it aligns with the ACCC’s Draft Decision on ARTC’s 2017 HVAU.256 

9.3.3. ACCC view 

The ACCC considers that ARTC’s proposal for debt issuance costs of 9.5 basis points is 
appropriate. As acknowledged in Pacific National’s submission, this is consistent with the 
Draft Decision for the 2017 HVAU, and the ACCC maintains its view expressed in that 
decision that Synergies’ analysis remains applicable.257   

9.4. Market risk premium 

The MRP represents the additional return investors require over and above the risk-free rate 
of return in order to be willing to invest in a diversified market portfolio. The MRP is an 
expectation and is not directly observable. 

9.4.1. ARTC proposal 

ARTC proposes a MRP of 7 per cent.258 ARTC notes advice from Synergies, which 
proposed a MRP of 7.69 per cent based the use of the Ibbotson and Wright averaging 
methods and taking into account the latest edition of the Fernandez survey showing an 
increase from 6 per cent. However, ARTC proposes 7 per cent on the basis that it is 
consistent with the most recent regulatory benchmark as determined by the QCA. Although 
ARTC also notes that it considers it has taken a very conservative position when compared 
with the advice from Synergies. 

                                                
253  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
254  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 71. 
255  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, July 2008, p. 152. 
256  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018 p. 3. 
257  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017, p. 143. 
258  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, pp. 25–6. 
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Comparison to 2008 IAU 

A MRP of 6 per cent applied for the 2008 IAU. The ACCC noted that a MRP of 6 per cent 
had been applied by the ACCC and various other Australian regulators in their then recent 
regulatory decisions (with some other Australian regulators in fact applying a lower MRP). In 
forming a view on its appropriateness, the ACCC gave consideration to historical return 
studies and historical data.259  

9.4.2. Stakeholder submissions 

Pacific National considers a MRP of 6 per cent should apply for the 2018 IAU on the basis 
that this is consistent with the ACCC’s Draft Decision on the 2017 HVAU. Pacific National 
observes that a MRP of 6 per cent is also consistent with other ACCC determinations. 
Pacific National submits that consistency with such regulatory precedent should be 
maintained in the interests of regulatory certainty.260 

Based on advice from ACIL Allen, SCT Logistics submits that the MRP should be no higher 
than 6 per cent and arguably should be as low as 2 per cent. SCT Logistics considers that 
Synergies’ analysis of market surveys and international evidence to support a higher MRP is 
‘flawed’ for the following reasons: 

 the MRP is conceptually a parameter which should be measured over several decades, 
not a few years 

 the apparent recent increase in the MRP is entirely due to falls in the risk-free rate 
around the world since the global financial crisis, and falls in bond rates have been 
caused by government policies that have been implemented for short term business 
cycle management and will be unwound in due course 

 the historical MRP is far in excess of what can be justified by any reasonable attitude to 
risk by investors (known as the equity premium puzzle).  

9.4.3. ACCC view 

The ACCC does not consider that ARTC’s proposal for a MRP of 7 per cent is appropriate. 
Rather, the ACCC considers that a MRP of 6 per cent should apply for the 2018 IAU. In 
coming to this view, the ACCC has considered historical estimates, market surveys and 
previous regulatory decisions. 

Historical Estimates 

The ACCC considers that a long-term mean of historical premiums provides a robust 
estimate of the expected MRP for the following reasons: 

 realised premiums are likely to fluctuate around a mean, and so a long-term mean based 
on a large number of historical observations is likely an accurate estimate of the 
expected MRP 

 investors’ current expectations of the MRP are likely to be strongly influenced by the 
observed historical difference between the returns to equity and bond holders. 

Table 22 sets out arithmetic and geometric average historical excess returns estimated over 
different sample periods up until 2017. Arithmetic averages range between 6.0 and 6.5 per 
cent; and geometric averages range between 4.2 and 5.0 per cent. Accordingly, a MRP 

                                                
259  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, July 2008, pp. 156–8. 
260  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 
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estimate of 6 per cent is selected from a range of 5.0 to 6.5 per cent based on historical 
excess returns.261 

Table 22: Historical excess return 

Sampling period Arithmetic mean Geometric mean 

1883–2017 6.3 5.0 

1937–2017 6.0 4.2 

1958–2017 6.5 4.2 

1980–2017 6.4 4.3 

1988–2017 6.0 4.5 

Source: AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018, p. 45. 

Market surveys 

The ACCC considers that market surveys, which directly ask investors and market 
participants about their market expectations and what they apply in practice, can also inform 
estimates of the MRP since they may: 

 capture recent and forward-looking investor expectations of the MRP 

 provide a reasonableness check on historical estimates of MRP.  

Table 23 sets out recent survey results on MRP. Only the 2017 and 2018 Fernandez 
surveys indicate expectations are higher than a range of 5.0 to 6.5 per cent, which ARTC 
submits as evidence to suggest the MRP has moved higher than its historical average. 
However, the ACCC is aware that that there are a number of limitations with market surveys 
and therefore these estimates are not assigned the same weight as historical estimates of 
MRP. Accordingly, the ACCC does not consider that these two surveys provide sufficient 
justification to choose a point estimate at the top of the range, nor to move to a MRP of 7 per 
cent. 

Table 23: Key findings of MRP survey 

Survey Number of 
responses 

Mean 
(%) 

Median 
(%) 

Mode 
(%) 

Fernandez et al (2013)  73  5.9  6.0  N/A  

KPMG (2013)a  19  N/A  6.0  6.0  

Fernandez et al (2013)  17  6.8  5.8  N/A  

Asher and Hickling (2013)  46  4.8  5.0  6.0  

Fernandez et al (2014)b  93  5.9  6.0  N/A  

Asher and Hickling (2015)c 27 4.4 4.6 6.0 

Fernandez et al (2015) 40 6.0 5.1 N/A 

KPMG (2015)d 27 N/A 6.0 6.0 

Asher and Carruther (2015) 29 4.9 - - 

                                                
261  AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018, p. 42 
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Survey Number of 
responses 

Mean 
(%) 

Median 
(%) 

Mode 
(%) 

Fernandez et al (2016) 87 6.0 6.0 - 

Carruther (2016) 24 5.3 - - 

Fernandez et al (2017) 26 7.3 7.6 - 

KPMG (2017) 45 - 6.0 6.0 

Fernandez et al (2018) 74 6.6 7.1 - 

Notes: a While this survey had 23 market participants, 19 specified what market risk premium they used; b the 2014 survey did 
not report the response rate. AER staff obtained this information from Professor Fernandez via email correspondence on 22 
July 2014; c the response rate for this survey is lower than the response rate in previous Asher and Hickling surveys because 
the survey took place from 5 December 2014 to 14 December 2014, which was very close to Christmas. AER staff obtained the 
mode from Associate Professor Anthony Asher via email correspondence on 17 September 2015; d KPMG (2015) survey had 
29 market participants, but Figure 24 indicates that not all the market participants gave a response for the MRP. However, 
visual inspection indicates that the response rate was approximately 27. 
 
Sources: KPMG, ‘Australian valuation practices survey 2015’ (Survey report, KPMG, May 2015); Fernandez, Ortiz, Acín, 
‘Discount rate (risk-free rate and market risk premium) used for 41 countries in 2015: a survey’ (Survey report, Fernadez, Ortiz 
and Acin, April 2015); Asher and Hickling, ‘Equity Risk Premium Survey 2014’ (Survey report, Actuaries Institute, April 2015); 
Fernandez, Linares, Acín, ‘Market Risk Premium used in 88 countries in 2014’ (Report, IESE Business School, June 2014); 
Asher and Hickling, ‘Equity Risk Premium Survey’ (Report, Actuary Australia, December 2013); Fernandez, Arguirreamalloa 
and Linares, ‘Market Risk Premium and Risk Free Rate used for 51 countries in 2013’ (Report, IESE Business School, June 
2013); KPMG, ‘Valuation Practices Survey 2013’ (Report, KPMG, February 2013); Fernandez, Arguirreamalloa and Corres 
'Market Risk Premium used in 82 Countries in 2012’ (Report, IESE Business School, January 2013); Fernandez, Linares, Acín, 
Discount Rate (Risk-Free Rate and Market Risk Premium) used for 41 Countries in 2017: a survey, April 2017; KPMG, KPMG 
Valuation Practices Survey, July 2017, Fernandez et al, Market Risk Premium used for 59 countries in 2018, April 4 2018 

Previous regulatory decisions 

The ACCC has given consideration to other recent regulatory decisions in recognising the 
benefits of maintaining regulatory certainty, which also support a MRP of 6 per cent. In 
particular, a MRP of 6 per cent was adopted in the following ACCC decisions: 

 Draft Decision on ARTC’s 2017 HVAU   

 Fixed Line Services Final Access Determination in October 2015262   

 NSW State Water Price Determination in June 2014263 

 Final Decision on ARTC’s 2008 IAU264 

The ACCC notes that the AER’s decisions for Powerlink and the Roma to Brisbane Gas 
Pipeline support a MRP of 6.5 per cent. In those decisions, the AER used dividend growth 
models to inform its estimate of MRP.265 However, the use of dividend growth models is not 
without its own criticisms with the following concerns identified in the AER’s 2013 Rate of 
Return Guideline on dividend growth models: 

 they are highly sensitive to its assumptions on long-term dividend growth rate and the 
length of transition to long term growth266  

                                                
262  ACCC, Public Inquiry into final access determinations for fixed line services – Final Decision, 9 October 2015, p. 67. 
263  ACCC, Final Decision on State Water Pricing Application: 2014-15 – 2016-17, 26 June 2014, p. 39.  
264  ACCC, Final Decision Australian Rail Track Corporation Access Undertaking – Interstate Rail Network, 30 July 2008, 

p. 158. 
265  AER, Powerlink – Determination 2017-2022, https://www.aer.gov.au/networks-pipelines/determinations-access-

arrangements/powerlink-determination-2017-2022/final-decision. 
266  AER, Explanatory Statement – Rate of Return Guideline (Appendices), 17 December 2013, p. 124. 

https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/powerlink-determination-2017-2022/final-decision
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/powerlink-determination-2017-2022/final-decision
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 they use assumptions about one unobservable variable (expected growth in future 
dividends) to derive values for another unobservable variable (expected return on 
equity), meaning results depend on the assumptions used267 

 they require strong assumptions (for example, the term-structure of the discount rate, the 
trajectory of expected future dividends, the assumption that at each point of time the 
price of equity equals its fair value) about unobservable input variables (for example, the 
expected long-term growth rate of future dividends) when estimating the MRP268  

 generate a market cost of equity excessively ‘sticky’ because: 

o dividends follow slowly with changes in profits, and are particularly ‘sticky’ 
downwards269 

o dividend growth models make strong assumptions about the term-structure of the 
cost of equity   

 tend to overestimate MRP in low interest rate environments and underestimate MRP in 
high interest rate environments. 270 

The ACCC notes that the AER’s draft 2018 Rate of Return guidelines considers a MRP of 
6 per cent is reasonable.271 The AER notes that the:272 

…key reason for a decrease in the MRP from 6.5 to 6 percent per annum is, in this 
2018 review process, evidence from DGMs [dividend growth models] has not 
persuaded us to move the point estimate derived from HER [historical excess return]. 
While we have considered a range of results that DGMs, as submitted through the 
consultation process, we have diminished confidence in the estimates from DGMs. 
We have received considerable expert advice since the 2013 Guidelines raising 
significant concerns with MRP estimates from DGMs. The DGM evidence does not 
give us sufficient confidence to move the HER estimate.  

The ACCC notes the AER recently released its final 2018 Rate of Return Guidelines, which 
includes views on MRP. In light of this, the ACCC welcomes stakeholder views on the 
appropriate MRP.  

9.5. Asset beta (and equity beta) 

The asset beta reflects the systematic or non-diversifiable risk faced by a firm. As previously 
noted, the Monkhouse formula is used to transform the asset beta into the equity beta, 
noting that the asset beta represents the risk of the ungeared firm, while equity beta 
incorporates business and financial risk. For this reason, the asset beta is always lower than 
the equity beta. 

For both the asset beta and equity beta, a value of:  

 less than 1.0 indicates a lower systematic risk relative to the market 

 more than 1.0 indicates a higher systematic risk relative to the market. 

                                                
267  AER, Explanatory Statement – Rate of Return Guideline (Appendices), 17 December 2013, p. 115. 
268  AER, Explanatory Statement – Rate of Return Guideline (Appendices), 17 December 2013, p. 155. 
269  McKenzie, Partington, Report to the AER, Part A: Return on equity, October 2014, pp. 29–30. 
270  AER, TransGrid draft decision - Attachment 3: Rate of return, 27 November 2014, pp.343–344.  
271  AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018. 
272  AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018, p. 200. 
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9.5.1. ARTC proposal 

ARTC proposes an asset beta of 0.75. ARTC notes advice from Synergies, which proposes 
an asset beta of 0.80 for reasons discussed below. ARTC submits that the specific 
circumstances arising in respect of the risks of the Interstate Network warrant an increase in 
the asset beta, however ARTC submits 0.75 rather than 0.80 ‘in the interests of providing [a] 
parameter value that is more readily acceptable to the ACCC’.273 ARTC notes that an asset 
beta of 0.75 reflects the 10 year average (as compared to the median) value of the 
comparator set used by Synergies in its analysis. 

Synergies estimated an asset beta of 0.80 based on a comparator set comprised of North 
American Class I railroads and Aurizon, which it submits is in line with the approach adopted 
by the ACCC in the 2008 IAU and is largely consistent with the methodology employed in 
ERA rail decisions.274 Table 24 reproduces the comparator set analysed by Synergies.  

Table 24: Comparator asset betas prepared by Synergies 

Company  5 year estimates 10 year estimates 

CSX Corporation 0.96 0.95 

Genesee & Wyoming Inc. 1.16 0.96 

Kansas City Southern 0.70 0.96 

Norfolk Southern Corporation 0.99 0.88 

Union Pacific Corporation 0.73 0.91 

Canadian National Railway Corporation 0.75 0.41 

Canadian Pacific Railway Limited 1.12 0.73 

Aurizon Holdings 0.39 0.44 

Source:  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p pp. 54–5. 

Synergies observes that the asset beta for Aurizon is well below that of the other rail 
comparators, and removed Aurizon on the basis of it being an outlier finds a five year 
average (median) of 0.91 (0.96) and a ten year average (median) of 0.83 (0.91).275   

Synergies notes that its proposed gearing estimate of 52.5 per cent and an asset beta of 
0.80 translates to an estimated equity beta of 1.675.276 The ACCC notes that ARTC has 
submitted an equity beta of 1.572, reflecting a lower asset beta than that used by 
Synergies.277 

Comparison to the 2008 IAU 

An asset beta of 0.65 applied for the 2008 IAU. In forming its view for the 2008 IAU, the 
ACCC considered that comparator firms, principally operating in North America, were 
arguably the best proxy companies to use to estimate ARTC’s exposure to systematic risk. 
Table 25 sets out comparator firms and their asset beta presented in the Draft Decision for 
the 2008 IAU.  

                                                
273  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 p. 26. 
274  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 39. 
275  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 55. 
276  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 39. 
277  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
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Table 25: Comparator asset betas presented in Draft Decision for 2008 IAU 

Company  Equity beta Debt equity 
ratio 

Asset beta 

Burlington Northern Santa Fe Corporation 0.969 41 0.69 

Canadian National Railway Company 0.620 46 0.43 

Canadian Pacific Railway Limited 0.793 32 0.60 

CSX Corporation 0.822 72 0.48 

Genesee & Wyoming Inc 1.540 28 1.21 

Kansas City Southern 1.241 72 0.73 

Rail America 1.498 133 0.65 

Union Pacific Company Limited 1.097 38 0.80 

Simple average 1.073 58 0.70 

Note: Equity betas were estimated using Bloomberg using 5 years of monthly data. The debt to equity ratio is the estimated 
average debt to equity ratio over the beta estimation period and was the debt to equity ratio used for delivering the equity betas. 
Equity betas were delivered using the Monkhouse formula. 
 
Source: ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 155. 

However, the ACCC also observed that those operators typically would have higher asset 
betas than ARTC and therefore the ACCC selected an asset beta at the lower end of the 
comparator set. Notably, North American railways were likely to have higher market risk 
compared to ARTC as they often compete with one another due to parallel infrastructure.278 

The ACCC also considered ARTC’s exposure to intermodal competition for the 2008 IAU. 
The ACCC’s view was that ARTC operated under some market demand and price 
constraints due to intermodal competition. The ACCC considered that this was the principal 
reason ARTC was expected to recover revenue well below its Ceiling Limit on major 
Segments.279 

9.5.2. Stakeholder submissions 

Pacific National submits that an asset beta of 0.45 would be appropriate, which it considers 
to be in line with regulatory precedent. Pacific National argues that ARTC has not 
demonstrated that there has been a material increase in its systematic risk, which is 
necessary to support its proposed increase in the asset beta. Pacific National submits: 280 

 a significant increase in the asset beta should reflect a demonstrated increase in the 
systematic risk of ARTC’s Interstate Network. The existence of intermodal competition 
was acknowledged when the IAU was initially codified in 2002 and is already reflected in 
the asset beta of 0.65 used for the 2008 IAU 

 while Aurizon’s exit from the intermodal market is acknowledged, the longer-term impact 
of this on volumes is yet to be determined, let alone the likely impact on the systematic 
risk of the Interstate Network, which would be extremely difficult to quantify reliably 

 the overall driver is the relative competitiveness of rail with road (and to a lesser extent, 
coastal shipping). There is no evidence to suggest that rail has lost, or is anticipated to 
lose, modal share here, or that Aurizon’s exit will impact this. 

                                                
278  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p.155. 
279  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p.155. 
280  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 
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Pacific National notes that ARTC’s proposal places reliance on the asset betas of the 
comparator sample analysed by Synergies. However, Pacific National submits that caution 
needs to be exercised in placing significant weight on an overseas sample when estimating 
beta. First, they operate in a different jurisdiction. Second, most of the railways are vertically 
integrated and hence have operations that are exposed to greater competition (including 
against each other).281 

Pacific National also considers Arc Infrastructure and Queensland Rail as relevant 
comparators. Pacific National notes there are material differences between the freight 
networks operated by Arc Infrastructure and ARTC. For this reason, Pacific National submits 
that Queensland Rail, which operates up the North Coast of Queensland between Brisbane 
and Cairns, is the better comparator. Pacific National further notes that the QCA’s recent 
decision on the Queensland Rail network used an asset beta of 0.45.282 

Based on advice from ACIL Allen, SCT Logistics submits that the asset beta should be 0.65 
as per the 2008 IAU. SCT Logistics observes that the median asset beta of the eight 
companies presented in the Synergies analysis is 0.67 and the average is 0.70. SCT 
Logistics submits that the evidence points to keeping the asset beta at its 2008 value of 
0.65.283 

SCT Logistics states that Synergies does not ‘attempt to explain how or why ARTC’s 
systematic risk has increased by that very large amount in the last ten years’. SCT Logistics 
notes that, while Synergies’ analysis shows that ARTC has some systematic risk, the 
analysis does not show how much systematic risk is borne by ARTC nor that ARTC’s 
systematic risk has increased compared to 2008.284 

9.5.3. ACCC view 

The ACCC does not consider an asset beta of 0.75 is appropriate. Rather, the ACCC 
considers that an asset beta of 0.60 is appropriate having regard to: 

 risk profile observed for the 2008 IAU  

 current operating environment 

 asset betas of comparable companies  

 other relevant regulatory determinations 

The ACCC previously considered ARTC’s risk profile for the 2008 IAU, which found that an 
asset beta of 0.65 was appropriate. The ACCC notes that ARTC’s proposal to maintain a 
BBB credit rating and increase its gearing level for the 2018 IAU (see discussion of debt risk 
premium and gearing) indicates that ARTC itself does not consider there to have been a 
material increase in systematic risk in its operating environment for the Interstate Network.  

The ACCC notes that Synergies considers that the exit of Aurizon from its intermodal 
business serves to highlight that ARTC’s operations are subject to significant competitive 
pressures from road transport and will lead to heightened uncertainty over the coming 
regulatory period.285 However, the ACCC agrees with Pacific National that it is too soon to 
determine any of the long-term implications of Aurizon’s exit from the market. 

                                                
281  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018, p.5. 
282  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 
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In fact, a number of ARTC’s proposals for the 2018 IAU indicate that ARTC expects less 
rather than more future cash flow volatility over the regulatory period such that a reduction in 
the asset beta relative to the 2008 IAU should be considered. In particular: 

 ARTC has proposed that track assets, which make up more than 99 per cent of the RAB, 
operate at a steady state in perpetuity (i.e. no depreciation). This implies that ARTC 
considers that any increase in volume risk is unlikely to significantly affect its expected 
future cash flow risk. Further, ARTC’s assumption of a steady state perpetual RAB 
implies an expectation by ARTC that there is negligible demand risk from intermodal 
competition and negligible positive or negative growth in expected future cash flows.  

 ARTC has proposed to recover MPM such as track refurbishment, renovation and 
replacement costs through the Floor Limit. It follows that an increasing track RAB can be 
expected to lead to an increasing MPM and, therefore, an increasing Floor Limit. 
Importantly, the latter indicates that ARTC expects full recovery of its increasing track 
refurbishment, renovation and replacement costs in the future. Therefore, it is more likely 
that ARTC expects stable increasing cash flows from above-rail operators in the future.  

In relation to comparable companies, the ACCC considers that the comparator sample used 
for the 2008 IAU provides a useful starting point for consideration of an appropriate asset 
beta for the 2018 IAU. However, as expressed in the Draft Decision for the 2008 IAU, the 
ACCC considers that caution needs to be taken because international firms carry different 
risks and characteristics compared to firms in the supply of regulated rail infrastructure in 
Australia.286  

The ACCC also notes that the comparator sample includes firms with a high proportion of 
unregulated operations, and that this would also lead to higher beta estimates. For example, 
in addition to its below-rail operations, Genesee and Wyoming provides intermodal services 
on the Adelaide to Darwin corridor as well as interstate haulage of bulk commodities 
including grain, steel and minerals, and a coal haulage service in NSW.287 The ACCC 
considers that Genesee and Wyoming’s proportion of unregulated operations is likely to lead 
to a higher beta. 

On this basis, the ACCC therefore considers it would be more appropriate to use a beta 
estimate from the lower end of the comparator sample, consistent with the 2008 IAU 
decision.288 In reviewing the comparator set the ACCC considers a conservative estimate of 
the lower end of the range would be 0.50. 

The ACCC has also examined recent Australian regulatory determinations, provided in Table 
26. In particular, the ACCC has considered Aurizon Network and Queensland Rail, which 
have an asset beta of 0.42 and 0.45, respectively.289 The ACCC notes that the QCA 
considered comparable firms of similar systematic risk to Aurizon Network were regulated 
energy and water businesses.290 The ACCC does not consider that ARTC has sufficiently 
demonstrated that the Interstate Network is significantly riskier than Aurizon Network or 
Queensland Rail. Accordingly, this provides further support for the finding that an 
appropriate asset beta for ARTC is lower than the 2008 IAU determination of 0.65. 

 

                                                
286  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008. 
287  Genesee and Wyoming, Rail, https://www.gwrr.com/railroads/australia/genesee_wyoming_australia#m_tab-one-panel, viewed 14 

November 2018. 
288  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p.155. 
289  Queensland Competition Authority, Final Decision - Queensland Rail’s Draft Access Undertaking, p.50. 
290  Queensland Competition Authority, Draft Decision - Aurizon - Draft Access Undertaking, p.88 
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Table 26: Recent regulatory determinations on asset and equity beta 

Determination Equity beta Asset beta 

QR – QCA (2016) 0.80 0.45 

Public Transport Authority - ERA (2017) 0.60 0.30 

Arc Infrastructure - ERA (2017) 0.90 0.70 

Aurizon Draft Decision - QCA (2017) 0.73 0.42 

HVAU Draft Decision - ACCC (2017) 0.94 0.45 

Draft RoR Guideline – AER (2018) 0.60 - 

Note: Arc Infrastructure access agreements are negotiated outside a regulatory framework, therefore it is not 
given a material weighting.  

Source: Economic Regulation Authority, Determination on the 2017 Weighted Average Cost of Capital for the 
Freight and Urban Railway Networks, and for Pilbara railways, 6 October 2017, p.4; Queensland Competition 
Authority, Final Decision - Queensland Rail’s Draft Access Undertaking, p.50; Queensland Competition Authority, 
Draft Decision - Aurizon - Draft Access Undertaking, p.88; ACCC, Draft Decision – Australian Rail Track 
Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017; AER, Draft - Rate of return guideline - 
Explanatory statement, 10 July 2018. 

The ACCC notes that it has not included the ERA’s decision on Pilbara railways in its 
assessment of recent regulatory determinations. The ACCC does not consider the Pilbara 
railways as relevant comparator given that they are: 

 100 per cent dedicated to the bulk transport of iron ore in the remote Pilbara 

 significantly exposed to cyclical international commodity markets; and  

 its customer base consists of only a limited number of potential users in the mining 
industry.291  

Finally, as previously discussed, ARTC has proposed that the track assets operate at a 
steady state in perpetuity.292 ARTC’s proposed approach to steady state perpetual assets 
mean that all sources of economic depreciation of these assets are zero. Sources of 
economic depreciation include: 293 

 Physical obsolescence of capital. If assets are maintained at a steady state in perpetuity, 
physical obsolescence is assumed to be zero. 

 Technical obsolescence as a result of a change or improvement to production. Since the 
asset is perpetual, there is no expectation that the asset will become technically 
obsolete.   

 Commercial obsolescence or demand risk, including stranding risk. The perpetual asset 
is assumed to be subject to zero demand risk such that the asset will never become 
stranded.  

                                                
291  Economic Regulation Authority, Determination on the 2017 Weighted Average Cost of Capital for the Freight and Urban 

Railway Networks, and for Pilbara railways, 6 October 2017, p.2.   
292  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 6. 
293  For sources of economic depreciation see: W Baumol, ‘Optimal Depreciation Policy: Pricing the Products of Durable 

Assets’, Bell Journal of Economics and Management Science, vol. 22, no. 2,1971, pp. 638-656; AASB 116, Property, Plant 
and Equipment; W Baumol, J Panzar and R WIllig, Contestable Markets and the Theory of Industry Structure, Harcourt 
Brace Jovanovich, New York, 1982, Chapter 13. 
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ARTC’s concept of perpetual track assets is also not subject to optimisation each regulatory 
period to account for any changes to technical obsolescence or commercial obsolescence of 
these assets, further indicating that these potential sources of cash flow risk are assumed to 
be zero. 

The assumption of a perpetual life for track assets on the Interstate Network294 is in contrast 
to, for example:  

 The HVAU, where track and signalling asset life is assumed to be 21 years (from 1 July 
2018).295 The assumed HVAU asset life is largely determined by the demand risk 
associated with coal mine life.  

 Accelerated depreciation for the Aurizon Network, to mitigate its exposure to the demand 
risk associated with coal mine life.296  

Of the sources of economic depreciation, demand risk is most likely to inform consideration 
of the systematic riskiness of ARTC’s Interstate Network cash flows. Demand risk includes 
both systematic risk and non-systematic risk.297 The Australian and world economic cycle, 
and the price of certain inputs (such as oil) can influence the systematic riskiness of cash 
flows and the economic depreciation of assets. For example, the risk and magnitude of asset 
stranding increases during economic downturns and falls during booms. Therefore, the 
absence of stranding risk under the steady state perpetual RAB assumption means that 
investor cash flows are less sensitive to business cycles and there is a lower systematic risk 
compared to the presence of stranding risk.298  

The ACCC considers that ARTC’s assumed steady state perpetual RAB directly informs its 
expectations of the volatility of its future cash flows. This is because the assumed economic 
life and value of these assets are invariably related to the expected future riskiness of cash 
flows generated by these assets. On this basis, other below-rail infrastructure providers, 
whose assets are not assumed to be perpetual299 nor at a steady state, may be exposed to 
greater systematic risk compared to ARTC’s Interstate Network. Therefore, the ACCC 
consider ARTC’s beta for the 2018 IAU should be comparable to, or even at the lower bound 
of, the comparator set of beta estimates provided above. 

The ACCC considers that the recent regulatory determinations, as outlined above, along 
with the risk profile observed for the 2008 IAU, current operating environment and asset 
betas of comparable companies are more supportive of lowering the asset beta from 0.65 as 

                                                
294  Note that IAU signalling assets have a finite, 30 year life largely due to technical obsolescence. However, signalling assets 

comprise less than 1 per cent of ARTC’s proposed IAU RAB (2018–19 closing RAB). 
295  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017. 
296  Queensland Competition Authority (2017), Draft Decision Aurizon Network’s 2017 draft access undertaking, December, p. 

19. 
297  L Kolbe and L Borucki ,‘The impact of Stranded-Cost Risk on Required Rates of Return for Electric Utilities: Theory and an 

Example’, Journal of Regulatory Economics, vol. 13, no. 3, 1998, pp. 255-275; L Kolbe and W Tye, ‘Compensation for the 
risk of stranded costs’, Energy Policy, vol. 24, no. 12, 1996, pp. 1025-1050. Kevin Davis also acknowledged the work of 
Kolbe and Borucki (1998) that stranding risk may also have a systematic component. Kevin Davis (2011), ‘Risk Sharing 
and Access Pricing’, Australian Centre for Financial Studies and the Department of Finance, University of Melbourne, 5 
February, p. 12 (footnote).  

298  L Kolbe and L Borucki, ‘The impact of Stranded-Cost Risk on Required Rates of Return for Electric Utilities: Theory and an 
Example’, Journal of Regulatory Economics, vol. 13, no. 3, 1998, p. 256. 

299  The WA access regime adopts the GRV approach to asset valuation where assets are assumed to operate in a state of 
perpetuity for a given level of service. However, economic depreciation of below-rail assets under this approach is still 
possible because GRV optimises assets each regulatory period. Therefore, while these assets may be assumed to be 
physically maintained in a state of perpetuity, their economic life is not necessarily perpetual. GRV optimisation exposes 
the below-rail infrastructure provider to risks relating to technical obsolescence and commercial obsolescence/demand 
risk. Regarding the latter, the GRV of below-rail assets can change if demand for the level of service changes – this is 
based on the definition of GRV: ‘The GRV is to be calculated as the lowest current costs to replace existing assets with 
assets that will provide the level of service that meets the actual and reasonably projected demand and are, if appropriate, 
MEA.’ Office of the Rail Access Regulator (2002), A Brief Comparison of the WA Rail Access Code approach to calculating 
ceiling cost with the conventional Depreciated Optimised Replacement Cost methodology, 18 July, p. 3.   
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opposed to the uplift proposed by ARTC. The ACCC considers that an asset beta of 0.60 
reflects that a conservative estimate is appropriate. 

9.6. Gamma 

Gamma represents the value of tax credits, otherwise referred to as imputation credits, 
generated by the regulated business that could be distributed in the form of franked 
dividends to shareholders. Imputation credits arise because Australian personal taxpayers 
receive a tax credit for the company tax paid that is embedded in company dividend 
distributions. Gamma is included in the WACC calculation because imputation credits are 
valued by investors as they an offset personal income tax liabilities. The lower the value of 
gamma, the higher will be the WACC. 

Gamma has generally been defined for regulatory purposes as the product of the: 

 distribution rate (F), being the proportion of imputation credits that are distributed by 
companies 

 utilisation rate (Ɵ), being the value an average investor places on $1 franking credits. 

9.6.1. ARTC proposal 

ARTC proposes a gamma of 0.40.300 ARTC notes advice from Synergies, which proposed a 
gamma of 0.25 based on a review of academic literature and financial practice. However, 
ARTC proposes 0.40 on the basis that it is consistent with recent ACCC, Australian 
Competition Tribunal and Federal Court decisions. 

Comparison to 2008 IAU 

A gamma of 0.5 applied for the 2008 IAU. The Draft Decision for the 2008 IAU considered 
then recent studies on appropriate values for distribution and utilisation rates. In regards to 
the distribution rates, the ACCC considered the distribution ratio was between 0.7 and 1.301 
In regards to the utilisation rate, the ACCC noted analysis by Beggs and Skeels which found 
a ‘utilisation rate of at least 0.572, with a gamma between 0.40 and 0.57’.302 Based on these 
intervals, the ACCC considered a gamma of 0.50 was appropriate.  

9.6.2. Stakeholder submissions 

Pacific National submits that it is prepared to endorse ARTC’s proposed gamma of 0.4 on 
the basis that this aligns with the ACCC’s Draft Decision on ARTC’s 2017 HVAU.303 

Based on advice by ACIL Allen, SCT Logistics submits that the value of gamma should be 
0.5.304 SCT Logistics observes that Synergies’ advice to ARTC presented a range for the 
value of gamma as being 0.25 to 0.65, yet recommended a value of gamma right at the 
bottom of the range. 

SCT Logistics disputes Synergies’ claim that foreign investors place no value on franking 
credits. SCT Logistics submits research by Professor Peter Swan of UNSW305, which SCT 
Logistics submits supports the view that franking credits are “close to being fully priced” (i.e. 

                                                
300  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
301  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 162. 
302  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008 p. 163. 
303  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018, p. 4. 
304  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, pp. 4–5. 
305  Swan P, Investment, the Corporate Tax Rate, and the Pricing of Franking Credits, University of NSW, 11 March 2018. 
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the value of gamma is equal to one) notwithstanding the presence of foreign investors. SCT 
Logistics states the reason is that foreign investors in Australian companies sell their shares 
to domestic investors who can claim the franking credits shortly before dividends are paid.306 
The foreign investors then buy the shares back after the dividend has been paid with the 
share price lower as it is ex-dividend. SCT Logistics submits Professor Swan’s conclusion 
that foreign investors profit from the sale and subsequent purchase by about the same 
amount as they would if they could claim the franking credits themselves. Hence, the 
franking credits have value for foreign and domestic investors.307 

SCT Logistics further submits that while it is too soon to conclude that the foreign investor 
behaviour identified by Professor Swan means that regulators should adopt a value of 
gamma equal to one, gamma should not be reduced below its 2008 level.308  

9.6.3. ACCC view  

The ACCC considers that a gamma of 0.4 is not appropriate. Rather, the ACCC considers 
that a gamma of 0.5 should apply for the 2018 IAU. In coming to this view, the ACCC has 
given consideration to: 

 AER analysis and decisions 

 QCA analysis and decisions for Aurizon Network 

 ACCC decisions on ARTC’s 2017 HVAU and 2008 IAU 

First, the AER’s draft 2018 Rate of Return Guidelines considers a gamma of 0.5, selected 
from a range of 0.3 to 0.6 and based on a product utilisation rate of 0.6 and a distribution 
rate of 0.88, is reasonable.309 The ACCC notes that this is higher than a gamma of 0.4 as 
was accepted by the AER in May 2018 for the TransGrid determination. However, the 
change reflects the AER’s further consideration of relevant material in its review of the rate 
of return guidelines. In particular: 

 placing primary weight on Dr Martin Lally’s (Capital Financial Consultant) updated 
distribution rate estimate from the financial reports of the top 20 ASX listed firms. This 
suggests a distribution rate of at least 0.88310 

 an increase in the utilisation rate estimates from the equity ownership approach. AER’s 
most recent updated estimates based on ABS data for all equity suggests a range for the 
utilisation rate of 0.6 to 0.7311 

Second, the QCA set a gamma of 0.47 for Aurizon Network, based on an utilisation rate of 
0.56 and distribution rate of 0.84.312 The ACCC notes that the QCA sought advice from Dr 
Lally on values for the utilisation and distribution rate. The QCA concluded the equity 
ownership approach for estimating the utilisation rate provided the best available estimate 
and represented a conservative estimate.313 For the distribution rate, the QCA used an 
estimate developed by Dr Lally based on the financial reports of the top 20 ASX listed firms. 
The ACCC notes that this is the same methodology applied by the AER in arriving at a 
gamma of 0.5, using updated data compared to that which was applied by the QCA. 

                                                
306  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, p. 5. 
307  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, pp. 4–5. 
308  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, p. 5. 
309  AER, Draft - Rate of return guideline - Explanatory statement, 10 July 2018, p. 63. 
310  Lally M, Review of the AER’s views on gearing and gamma, 7 May 2018, p. 18. 
311  December 2017 ABS data release indicates the point estimate of the domestic equity ownership of the Australian equity 

market at December 2017 is 0.65. 
312  QCA, Final decision – Aurizon Network 2014 access undertaking – Volume IV – Maximum Allowable Revenue, 28 April 

2016, p.282. 
313  QCA, Final decision – Aurizon Network 2014 access undertaking – Volume IV – Maximum Allowable Revenue, 28 April 

2016, p.282 
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Third, in the Draft Decision for the 2017 HVAU, the ACCC considered that a gamma of 0.40 
was appropriate based on the Australian Competition Tribunal’s review of the AER’s 2014–
15 to 2018–19 revenue determination for Ausgrid on 26 February 2016.314 The ACCC notes 
that this was a decrease from a gamma of 0.65 as accepted by the ACCC in its Draft 

9.7. Tax rate 

The ACCC calculates WACC after tax and any imputation credits (see gamma) that have 
been accounted for elsewhere in cash flows. The tax rate is required in order to remove 
these tax impacts from the calculated WACC. 

9.7.1. ARTC proposal 

ARTC proposes a tax rate of 30 per cent.315  

Comparison to the 2008 IAU 

A tax rate of 30 per cent applied for the 2008 IAU.316 

9.7.2. Stakeholder submissions 

No stakeholders made direct submissions on ARTC’s proposed tax rate. However, the 
ACCC notes that Pacific National presented a tax rate of 30 per cent in a table in its 
submission summarising its position on the WACC parameters.  

9.7.3. ACCC view 

The ACCC considers that a tax rate of 30 per cent is appropriate, noting that this is the 
current corporate tax rate. 

9.8. Gearing 

Gearing is the proportion of capital funding sourced through debt as opposed to equity. The 
gearing level weights the return on equity and cost of debt in the WACC formula.  

Where the firm’s capital structure is highly geared (that is, the firm has a high level of debt 
relative to equity) and holding all else equal, this implies greater financial risk for the firm and 
therefore a greater required WACC for equity holders. Importantly, gearing is not reflective of 
the observed proportion of the regulated firm that is financed through debt. Rather, it is the 
long-term gearing for an efficient benchmark firm in the industry. 

9.8.1. ARTC proposal 

ARTC proposes a gearing level of 52.5 per cent.317 This refers to advice from Synergies, 
which has proposed the gearing level on the basis that was the value adopted by the ACCC 
in its Draft Decision on ARTC’s 2017 HVAU, and is supported by other Australian regulatory 
precedent in the vicinity of 50 per cent.318  

Synergies provides a list of recent regulatory decisions relating to regulated Australian 
transport sector, which shows the highest gearing level being 60 per cent (for Dalrymple Bay 

                                                
314  Application by SA Powers Networks [2016] ACompT 11. 
315  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018 , p. 27 
316  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 164 
317  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018. 
318  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018,p. 50. 
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Coal Terminal) and the lowest being 20 per cent (for the dedicated iron-ore terminal 
operated by The Pilbara Infrastructure). Synergies considers the two most relevant decision 
for ARTC are the ACCC’s 2008 IAU, which provided a gearing level of 50 per cent, and the 
ACCC’s 2017 HVAU, which provided a gearing level of 52.5 per cent. 

Comparison to the 2008 IAU  

A gearing level of 50 per cent applied for the 2008 IAU.319 In that decision, the ACCC 
observed that the QCA’s then assumption of 55 per cent debt to 45 per cent equity ratio for 
QR’s central coal network supported a 50 per cent debt to 50 per cent equity ratio for 
ARTC’s Interstate Network. The ACCC considered that a coal network could be expected to 
have more stable cash flows than a rail network that carries general intermodal freight and 
may face more competition from other forms of transport.  

9.8.2. Stakeholder submissions 

Pacific National submits that the benchmark gearing is more likely to lie somewhere between 
30 and 40 per cent. While noting that ARTC’s proposed increase in the gearing level is not 
material, Pacific National is concerned for the following reasons:320 

 there has been no rationalisation as to why ARTC can support a higher level of gearing 
for its Interstate Network when ARTC's proposed increase to its asset beta suggests an 
increase in risk. A higher level of gearing implies a greater capacity to borrow, which 
suggests the risk has reduced 

 no real reliance has been placed upon the comparator sample presented by Synergies. 
While the comparator sample operates in a more competitive environment and therefore 
would have a lower capacity to carry debt, ARTC's proposed gearing level is more than 
half the average gearing level for this sample 

 the analysis presented by Synergies does not include Arc Infrastructure in WA, which 
Pacific National submits is a regulated rail freight network and hence a more relevant 
comparator than a coal network. The ERA set a gearing level of 25 per cent for Arc 
Infrastructure in 2015, which was a reduction from the previously set gearing level of 35 
per cent. 

Pacific National notes the proposed gearing ratio directly aligns with the approved value for 
the Hunter Valley Network. Pacific National submits that this in turn implies that the 
Interstate Network has the same capacity to support debt as the coal network, however, as 
highlighted by Synergies, the freight network faces more competition from road transport.321 

9.8.3. ACCC view 

The ACCC considers that a gearing level of 50 per cent, rather than 52.5 per cent as 
proposed by ARTC, is appropriate for the 2018 IAU. In coming to this view, the ACCC has 
had regard to relevant regulatory precedent and previous observations by the ACCC for the 
2008 IAU. 

Synergies’ advice to ARTC provides a table showing recent regulatory decisions relating to 
regulated Australian transport (Table 27). 

                                                
319  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 164 
320  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018, p.2-3. 
321  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission  –  Attachment 1, 7 June 2018, p.3. 



Draft decision  144 

 

 Table 27: Synergies’ summary of regulatory gearing decisions 

Company Regulator Year Gearing Ratio 

Aurizon Network QCA (Rail) 2017 0.55 

Dalrymple Bay Coal Terminal QCA (Ports) 2016 0.60 

Public Transport Authority – urban ERA (Rail) 2015 0.50 

ARC Infrastructure – freight ERA (Rail) 2015 0.25 

The Pilbara Infrastructure ERA (Rail) 2015 0.20 

V/Line ESC (Rail) 2012 0.50 

Pacific National ESC (Rail) 2012 0.50 

Vic Track ESC (Rail) 2012 0.50 

Metro Trains Melb ESC (Rail) 2011 0.55 

ARTC Hunter Valley ACCC (Rail) 2011 / 2017 0.525 

Queensland Rail QCA (Rail) 2010 0.55 

ARTC Interstate ACCC (Rail) 2008 0.50 

Source: ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 50. 

As previously noted, Synergies considers that the most relevant comparators are the 
2008 IAU at 50 per cent and the 2017 HVAU at 52.5 per cent. Pacific National submits that, 
in doing so, Synergies has disregarded its own sample of regulatory precedent without 
further elaboration. The ACCC considers that Pacific National raises a valid point and agrees 
that further explanation by Synergies is required in order to substantiate its rationale for why 
the others are not relevant.  

However, even if the ACCC were to accept Synergies’ assertion, the ACCC notes its 
observation for the 2008 IAU that a coal network could be expected to have more stable 
cash flows than a rail network that carries general intermodal freight and may face more 
competition from other forms of transport. This implies that the gearing level applied to the 
Hunter Valley Network is likely to be too high relative to the Interstate Network. 

Given the above, the ACCC considers that ARTC has not provided sufficient evidence to 
support an increase in its gearing level and therefore considers it is more appropriate to 
maintain the gearing level at 50 per cent. The ACCC notes this is also consistent with the 
approach taken to maintaining a BBB credit rating. As the ACCC considered for the 
2008 IAU, a BBB credit rating appeared reasonable given a debt to equity ratio of 1 (see 
discussion of debt risk premium in this chapter).   

9.9. Inflation 

A measure of expected inflation is necessary to determine the real WACC as opposed to the 
nominal WACC. 

9.9.1. ARTC proposal 

ARTC has proposed to apply a nominal post-tax WACC for the purposes of the 2018 IAU. 
Nevertheless, the ACCC notes that ARTC has proposed an inflation rate of 2.45 per cent in 
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its table of WACC parameters.322 Inflation was not addressed in Synergies’ advice to ARTC 
for the purposes of the WACC. 

Comparison to the 2008 IAU 

An inflation rate of 2.5 per cent applied for the 2008 IAU. 

9.9.2. Stakeholder submissions 

No stakeholders made direct submissions on ARTC’s proposed inflation rate for the 
purposes of the WACC. 

9.9.3. ACCC view 

The ACCC notes that, given ARTC’s proposal to apply a nominal WACC for the 2018 IAU, 
the inflation rate is not a necessary consideration here and the ACCC has not formed a view 
on whether it is or is not appropriate. However, the ACCC does note the following from its 
Draft Decision on ARTC’s 2017 HVAU:323  

 an inflation forecast adopted for determining a WACC should be forward-looking and 
take into consideration expected returns 

 an appropriate method is to use a geometric average of the RBA’s inflation forecasts and 
mid-band target inflation over a 10 year period.  

The ACCC also observes that ARTC’s proposed inflation rate of 2.45 per cent is not 
substantially different to the inflation rate of 2.5 per cent that applied in the 2008 IAU and 
2.40 per cent determined by the ACCC in its Draft Decision on ARTC’s 2017 HVAU. 

.  

                                                
322  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
323  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017, pp. 

169–70. 
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10. Capital expenditure 

This chapter discusses ARTC’s proposal to remove section 4.4(e) and Schedule H of the 2008 IAU 
for the 2018 IAU. The ACCC considers ARTC’s proposal is not appropriate as it does not provide 
transparency for stakeholders and does not ensure prudency of ARTC’s capex.       

10.1.  ARTC proposal 

For the 2018 IAU, ARTC proposes removing section 4.4(e) and Schedule H of the 2008 IAU, 
which relate to forecast capex between 2007–08 and 2017–18. Section 4.4(e) of the 
2008 IAU states in relation to forecast capex: 

ARTC will obtain the approval of the ACCC, having regard to the factors in this 
clause, for any increase to Capital Expenditure exceeding 20% of Capital 
Expenditure on the Network in any single year. 

Forecast capex for each Segment is set out in Schedule H of the 2008 IAU. 

ARTC states:324 

ARTC is not proposing to review and adjust the proposed ceilings during the course 
of the IAU and hence avoid any ACCC compliance processes with such adjustments. 
Therefore the definition of future capital projects (and proposed budgets) as reflected 
in Schedule H to the current IAU is not provided for in the 2018 IAU such that all 
relevant clauses to this issue have been deleted.  

Further, ARTC states:325 

…the methodology for rolling the RAB forward from the 2008 IAU to the 2018 IAU is 
to include the capital expenditure arising from projects commissioned (or near 
completion) during the term of the 2008 IAU. The methodology therefore reflects an 
ex-post capital addition based on actual project cost. 

The methodology of the 2018 IAU continues this approach whereby there is no 
capital allowance for projects commissioned during the term of the 2018 IAU. 

10.2. Stakeholder submissions 

The ACCC received no direct submissions on the removal of 4.4(e) and Schedule H of the 
2008 IAU. However, submissions were received from Pacific National and NSW Trains on 
issues related to capex. 

Pacific National submits that:326 

…ARTC has proposed to roll-forward its 2008 RAB but has provided no information 
on calculations it used to determine its proposed opening value of the RAB in 
FY2019. [Pacific National] is reliant on the ACCC assessing the information provided 
by ARTC in the 2018 IAU to determine whether it is appropriate for ARTC to set an 
access floor and ceiling pricing bandwidth for the negotiation of access prices under 
the proposed 2018 RAB. 

Following ARTC’s responses to the ACCC’s information requests, Pacific National states:327 

                                                
324  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
325  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 18. 
326  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 7. 
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ARTC’s public response to the 22 May 2018 RFI [request for information] raised 
more questions for Pacific National than it provided answers. It remains unclear as to 
how the price ceiling limits on major ARTC freight corridors have been calculated. In 
the RFI public response, ARTC has not submitted the detailed level of information 
normally required by an economic regulator to assist them in discharging their 
legislative obligations in forming a view on whether to approve an access 
undertaking under Part IIIA of the CCA. This is surprising, particularly given ARTC 
has proposed a significant uplift (from $4 billion to approx. $8 billion) in the valuation 
of its underlying Regulatory Asset Base (RAB) from which it has derived its pricing 
ceiling and floor limits for freight traffics traversing its interstate network. 

NSW Trains submits it:328 

…does not believe that there is sufficient detail in ARTC’s submission to either opex 
or capex. It is not clear where and when expenditure is made in relation to network 
maintenance and/or new track work, particularly with respect to passenger services.   

10.3. ACCC view 

The ACCC considers ARTC’s proposal to remove section 4.4(e) and Schedule H of the 
2008 IAU is not appropriate. The ACCC notes this issue is linked to the RAB (see chapter 6 
of this Draft Decision), Floor and Ceiling Limits (see chapter 7 of this Draft Decision). 
compliance approach (see chapter 13 of this Draft Decision) and depreciation (see chapter 8 
of this Draft Decision).  

In coming to this view, the ACCC considered: 

 transparency 

 ensuring prudency of capex. 

First, the ACCC considers ARTC’s public documentation for forecast capex does not provide 
a reasonable degree of transparency for stakeholders. The ACCC notes the submissions by 
Pacific National and NSW Trains, stating they have not had adequate transparency in 
relation to capex. The ACCC considers Schedule H of the 2008 IAU provides such 
transparency. As such, the ACCC considers the removal of Schedule H of the 2008 IAU 
would not: 

 promote clarity and certainty in the operation of the IAU (section 44ZZA(3)(e)) 

 be in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c)).  

Further to this, the ACCC notes in response to the second information request, ARTC 
provided its latest 10 year Asset Management Plan (AMP). The ACCC notes that it accepted 
ARTC’s confidentiality claim for the full contents of this document. However, in the interest of 
clarity and certainty in the operation of the IAU, the AMP states an annual average of 
$56.8 million between 2018–19 and 2022–23 of capex is proposed on the Interstate 
Network.329  

Second, the ACCC notes as part of its assessment of the 2018 IAU to replace the 2008 IAU, 
ARTC has sought a prudency assessment of capex incurred between 2007–08 and  
2017–18. Chapter 6 of this Draft Decision sets out the ACCC’s views with respect to the 

                                                                                                                                                  
327  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, pp. 5–6. 
328  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
329  ARTC, ARTC Confidential Response to ACCC information request dated 20 September 2018 - 20180412-

IAM,KFC,MAC,NSN,NSS-ProjectData.xlsx, 30 October 2018. 
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RAB roll-forward and the prudency of capital. In particular, the ACCC notes numerous 
circumstances where ARTC was required to come to ACCC for a prudency assessment 
under section 4.4(e) of the 2008 IAU but did not do so.  

However, the ACCC considers the assessment of a replacement IAU is not the appropriate 
process for assessing the prudency of capex to be rolled into the RAB. Rather, the ACCC 
considers this should be undertaken annually as part of a compliance process (see chapter 
13 of this Draft Decision). The ACCC notes both information requests issued to ARTC 
sought details on capex projects undertaken between 2007–08 and 2017–18. The ACCC 
has sought more information on capex to assess their prudency. The ACCC also notes as 
part of the annual compliance process for the HVAU, ARTC provides RCG approval for all 
capex projects undertaken in the relevant year. As such, the ACCC considers the removal of 
section 4.4(e) of the 2008 IAU does not promote clarity and certainty in the operation of the 
IAU (section 44ZZA(3)(e)) and is not in the interests of those seeking access to the 
Interstate Network (section 44ZZA(3)(c)).    
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11. Operating expenditure 

This chapter discusses: 

 ARTC’s proposed maintenance and overhead forecasts, which make up an input into the Floor 
and Ceiling Limit model 

 the cost components that make up these forecasts 

 the method by which costs are allocated to Segments on the Interstate Network.  

Additionally, this chapter provides an overview of the actual maintenance and overhead expenditure 
on the Network between 2007–08 and 2017–2018. Although past actual costs do not form part of 
ARTC’s 2018 IAU application, ARTC states that its forecasts are determined in part by an 
assessment of historic trends.330 Stakeholder submissions also specifically raised concerns with a 
lack of transparency in respect of ARTC’s opex over the term of the 2008 IAU. These submissions are 
discussed in section 11.1 of this chapter. For these reasons, the ACCC considers it important to 
provide information on past expenditure in this Draft Decision. In assessing whether forecast 
expenditures are efficient, the ACCC also considers it useful to assess how ARTC’s forecast 
expenditures which formed part of its 2008 IAU application, compare to its actual opex between 
2007–08 and 2017–18. 

The ACCC considers ARTC’s forecast opex and ARTC’s approach to cost allocation are 
inappropriate. The ACCC requires the following amendments in order for ARTC’s proposal to be 
considered appropriate: 

 The ACCC considers that applying a 10 per cent margin to all variable maintenance activities is 
unlikely to be efficient, and requires ARTC to remove this margin from its forecast maintenance 
expenditure. 

 The ACCC considers that ARTC should amend the 2018 IAU to clarify how it allocates overhead 
costs between its networks. 

The ACCC seeks further information from ARTC in support of its proposals: 

 Information and evidence from ARTC demonstrating why the forecast maintenance and overhead 
costs in the 2018–19 year should be considered efficient and consequently used as a base year 
for the rest of the term of the 2018 IAU.    

 Explanation for why there are inconsistencies in the dates that ARTC states it began operating 
new Segments between 2007–08 and 2017–18, and when maintenance expenditure was spent 
on these Segments. 

Explanation for why ARTC has applied cost adjustments to the Melbourne (Tottenham) – Macarthur, 
Moss Vale – Unanderra and MFN Segments only. 

Further, the ACCC seeks submissions from stakeholders as to whether it is appropriate to escalate 
the Indicative Access Charges Range by CPI each year. 

Under the 2018 IAU financial model, ARTC forecasts the costs of each Segment for the 
2018–19 year to derive the associated Indicative Access Charges Range. Each year, the 
Indicative Access Charges Range is increased by CPI.331 This Indicative Access Charges 
Range establishes the bounds within which ARTC and Operators negotiate Charges. For 
further discussion on how Charges are set, see chapter 12 of this Draft Decision.  

Forecast costs are comprised of forecast maintenance expenditure and overhead costs 
(together opex), forecast capex and a return on assets. ARTC has provided the ACCC with 

                                                
330  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
331  Section 4.6(d) of the 2018 IAU. 
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its forecast opex over each year of the term of the 2018 IAU.332 However, as noted above, 
ARTC has calculated the Floor and Ceiling Limits based on forecasts for 2018–19 only.  

ARTC states that the 2018–19 opex forecast is based on volume forecasts reflected in the 
long-term contracts that ARTC has with each Access Holder. ARTC states that its volume 
forecasts for the 2018–19 period are determined by an assessment of historic trends, 
general economic growth forecasts, model share trends and specific industry trend 
knowledge. ARTC derives its forecasts based on the Schedule of Train Paths that it holds 
with each Operator. These ‘contracted’ services represent the long term, recurring weekly 
path requirements for each Operator, carried out over long distances and for high gross 
tonne services, which are the major contributors to ARTC’s revenue.333 

In contrast, in ARTC’s financial model for the 2008 IAU, ARTC forecasted opex for each year 
of the first 5years of the term, and then applied an escalation formula to calculate opex for 
the last 5 years of the term.334 These forecasts formed part of the ACCC’s assessment of the 
2008 IAU.  

ARTC states that forecast opex is defined as either: 

 maintenance expenditure, being all expenditure that can be directly identified with a part 
of the physical infrastructure, defined in the 2018 IAU as Segment Specific Costs335 

 overhead costs, being all other expenditure incurred by ARTC’s operational and 
corporate divisions, defined in the 2018 IAU as Non-Segment Specific Costs.336,337 

Together, maintenance expenditure and overhead costs make up all non-capital related 
expenditure. 

Maintenance expenditure 

Section 1.1(f) of the 2018 IAU, unchanged from the 2008 IAU, states that: 

…maintenance of the Network and Associated Facilities is a large component of 
ARTC’s current cost structure. These services are either outsourced and managed 
under maintenance contracts entered into on commercial terms as a result of a 
competitive tender process, or, in ARTC’s view, otherwise managed on an efficient 
basis. ARTC has adopted this practice with a view to ensuring that ARTC’s cost 
structure will reflect efficient infrastructure practice.  

ARTC states that maintenance expenditure is further categorised as either: 338 

 RCRM, being activities that are normally completed more than once a year, such as track 
inspection cycles, track patrolling, fettling, corridor maintenance, fence maintenance and 
signal testing 

 MPM, being activities that restore the infrastructure facilities to maintain functional 
condition, and is generally completed on a cyclical basis with intervals of generally 
greater than one year. 

                                                
332  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Maintenance forecast summary page, 

received on 13 September 2018; ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - 
Overhead Allocation summary 2018–19 to 2022–23, received on 13 September 2018. 

333  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 28–9. 
334  PriceWaterhouseCoopers, Review of ARTC Operations and Maintenance Costs and Cost Allocation Method, April 2008, 

pp. 33-4. 
335  Section 9 of the 2018 IAU. 
336  Section 9 of the 2018 IAU. 
337  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
338  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 



Draft decision  151 

 

Maintenance expenditure is further classified as: 339 

 Variable, in which case it is allocated to Segments on the basis of GTK 

 Fixed, in which case it is allocated to Segments on the basis of Track Km. 

Maintenance expenditure is classified as either 100 per cent variable maintenance, 100 per 
cent fixed maintenance or a combination of variable and fixed.340 

For MPM, ARTC notes by way of example that: 341 

 Variable MPM are activities that are mainly driven by volume usage, such as re-railing, 
rail grinding and re-surfacing. 

 Fixed MPM are activities that are generally driven by time, such as re-signalling, 
communications upgrades, renovating structures, ballast cleaning and re-sleepering. 

The ACCC notes that RCRM activities are also classified as either fixed, variable or a 
combination, however ARTC has not provided any examples of these cost categories.  

10 per cent margin 

2008 IAU 

In response to the ACCC’s second information request, ARTC states that it applied a 10 per 
cent margin on all maintenance activities that formed part of the forecasts provided to the 
ACCC in its 2008 IAU application. ARTC states that the forecasts reflected the margin 
included in its alliance partnerships which underpinned ARTC’s maintenance activities at 
that time. In response to the ACCC’s first information request, ARTC states that from its 
formation it entered into alliance contracts with Transfield Services for the South Australian 
network, later extended to cover Broken Hill to Parkes, and with Downer EDI for the 
Victorian Segments of the North South corridor. Both of these contracts were priced at cost 
plus 10 per cent.342  

ARTC states that because the ACCC accepted these forecasts as part of the assessment of 
the 2008 IAU, they were consequently considered efficient.343  

ARTC states that from 1 January 2012, it implemented a strategy to insource maintenance 
services on the Interstate Network.344 ARTC states that the vast majority of maintenance on 
the Interstate Network is insourced and therefore the relevant split for budgeting purposes is 
between fixed and variable maintenance where the margin is only applied to variable 
maintenance costs.345 

From this explanation, the ACCC understands that ARTC applied a 10 per cent margin to all 
its variable maintenance activities after 1 January 2012. However, in spreadsheets provided 
to the ACCC in response to the ACCC’s second information request, ARTC has applied a 10 
per cent margin to all RCRM activities after 1 January 2012, rather than only variable 
maintenance activities. This contradicts ARTC’s explanation above, that the margin is only 
applied to variable maintenance costs.  

                                                
339  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
340  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
341  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
342  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 18. 
343  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 3. 
344  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 3. 
345  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 4. 



Draft decision  152 

 

The ACCC notes that ARTC did not inform the ACCC that it was applying a 10 per cent on 
top of the cost of any insourced maintenance activities, which as noted above, ARTC states 
began from 1 January 2012.  

2018 IAU 

In its response to the ACCC’s second information request, ARTC states that it has applied a 
10 per cent margin to its forecast variable maintenance costs, which is incorporated into the 
Floor and Ceiling Limit calculations for the 2018 IAU.346  

ARTC states that the application of the 10 per cent margin should be applied to all insourced 
maintenance activities. ARTC states it has not applied a margin to its forecast fixed 
maintenance costs because although the majority of these activities are performed by 
insourced crews, some are outsourced under ARTC’s procurement processes. Because 
ARTC does not have the necessary accounting systems to separate outsourced work within 
the fixed category, ARTC has limited the application of the margin to variable maintenance 
activities.347 

The ACCC notes that this explanation conflicts with the explanation in ARTC’s Explanatory 
Guide, which states that a 10 per cent margin is applied to RCRM activities, and doesn’t 
make reference to either variable or fixed components.348 In response to the ACCC’s second 
information request, ARTC states that the terminology referenced in its Explanatory Guide 
was made in error. ARTC states that under the HVAU, it applies a 10 per cent margin to its 
RCRM activities because it is RCRM activities on the Hunter Valley rail network that are 
performed by insourced crews.349  

The ACCC notes that in the forecast maintenance cost data provided to the ACCC in 
response to the ACCC’s first information request, ARTC has applied a 10 per cent margin on 
all variable maintenance activities, consistent with ARTC’s explanation in its response to the 
second information request. 

Explanation for the margin 

In response to the ACCC’s second information request, ARTC provides an explanation for 
why it has applied a 10 per cent margin to its forecast maintenance activities. This 
explanation distinguishes between RCRM and MPM activities; however as noted above 
ARTC states that it made this reference in error. In response to the second information 
request, ARTC makes reference to the arguments made in its response to the first 
information request. The ACCC notes in the below section that it references ARTC’s 
explanation however removed references to RCRM and MPM, and instead uses the terms 
‘insourced’ and ‘outsourced’ activities.  

ARTC’s states that the 10 per cent margin reflects the ‘efficient cost that would be incurred 
by a prudent service provider managing the network’.350 ARTC states that the efficient cost 
of maintenance services, whether insourced or outsourced, is reflected by the competitive 
market price. ARTC notes that for outsourced maintenance activities, the outsourced 
provider charges cost plus margin. As a margin is included in the market price for these 
activities, ARTC argues the efficient price for insourced maintenance activities should also 

                                                
346  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 4. 
347  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, pp. 10–1. 
348  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
349  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, pp. 10–11. 
350  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 18. 



Draft decision  153 

 

include a margin. Consequently ARTC applies a margin to the cost of insourced 
maintenance activities.351 

ARTC additionally notes two examples where it has performed maintenance on other 
networks and charged cost plus margin:352 

 Up to January 2012, ARTC performed maintenance work on the Country Regional 
Network in NSW. 

 In July 2015, ARTC entered an agreement with Public Transport Victoria for maintenance 
services on the Victorian network. 

In its Explanatory Guide, ARTC also notes that applying a margin is consistent with 
regulatory decisions made in other infrastructure networks.353  

Maintenance expenditure for 2007–08 to 2017–18  

ARTC’s forecast maintenance expenditure between 2007–08 and 2017–18 totalled $987 
million.354 This figure was based on forecast costs made by ARTC in its 2008 IAU 
application.  

This forecast did not include the SSFL, which the ACCC accepted into the 2008 IAU in 2012, 
and the MFN and Queensland Border – Acacia Ridge Segments, which ARTC proposes to 
incorporate into the 2018 IAU. ARTC states that it began incurring maintenance costs on 
these new Segments, when it took over operation, on the following dates:355 

 SSFL on 23 December 2012 

 MFN on 29 September 2013 

 Queensland Border – Acacia Ridge on 15 January 2010. 

The ACCC notes that on the SSFL and MFN, these dates appear inconsistent with the 
actual maintenance expenditure provided by ARTC in response to its second information 
request, which shows maintenance expenses incurred on:356 

 SSFL in the 2010–11 financial year 

 MFN in the 2008–09 financial year 

 Queensland Border – Acacia Ridge in the 2009–10 financial year.  

Excluding the SSFL, the MFN and the Queensland Border – Acacia Ridge Segments, 
ARTC’s actual maintenance expenditure between 2007–08 and 2017–18 is $795 million. 
This is approximately $192 million, or 19 per cent, less than forecast. ARTC’s total actual 
maintenance expenditure between 2007–08 and 2017–18, including these Segments is 
$824 million.357  

The ACCC notes that ARTC’s spreadsheets provided to the ACCC in response to the 
second information request show maintenance expenditure spent on the Maroona to 

                                                
351  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 18. 
352  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 18. 
353  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 29. 
354  PriceWaterhouseCoopers, Review of ARTC Operations and Maintenance Costs and Cost Allocation Method, April 2008, 

p. 22. 
355  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 4. 
356  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – ACCC - Fixed and Variable 

Summary incl 17_18, 30 October 2018. 
357  Calculations based on ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – ACCC - 

Fixed and Variable Summary incl 17_18, 30 October 2018. 
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Portland line, in Victoria. The ACCC considers the Maroona to Portland line is not part of the 
Interstate Network. The ACCC notes that ARTC’s Route Access Standards include Maroona 
to Portland as part of the ‘Intrastate Network’, and not part of the ‘Defined Interstate 
Network’.  

ARTC’s actual maintenance expenditure for each year of the 2008 IAU, broken down into 
Segment, is showed in Table 28 below.  
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Table 28: Actual maintenance expenditure by Segment for 2007–08 to 2017–18 ($000s) 

Segment 
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Dry Creek – Parkeston 17 228 19 097 19 258 13 968 17 956 16 528 20 923 18 658 14 061 15 467 12 641 185 784 

Tarcoola – API 26 54 0 0 0 146 269 48 159 36 316 1 054 

Port Augusta – Whyalla 187 110 95 108 231 112 501 144 102 127 92 1 809 

Crystal Brook – Parkes 7 924 11 367 9 382 7 551 7 744 6 690 6 412 6 147 8 884 11 191 9 176 92 467 

Cootamundra – Parkes 614 503 1 091 2 726 2 485 3 436 1 525 2 249 1 978 1 828 1 936 20 371 

Dry Creek – Pelican Point 518 713 610 1 012 1 295 1 031 961 875 1 032 601 570 9 216 

Dry Creek – Melbourne 
(Spencer St) 

8 860 8 812 10 249 13 056 13 788 16 162 12 558 14 264 15 620 14 936 13 873 142 178 

Appleton DJ – Footscray 74 71 0 0 0 0 0 1 0 88 120 354 

Melbourne (Tottenham) – 
Macarthur 

18 791 17 772 15 415 16 049 16 821 13 608 15 368 14 463 14 663 14 729 15 762 173 443 

Moss Vale – Unanderra 1 120 1 042 815 544 890 1 656 1 036 1 162 876 1 076 976 11 193 

SSFL 0 0 0 347 972 1 709 879 443 527 651 703 6 230 

MFN 0 228 251 286 456 704 1 936 1 956 1 870 1 982 2 286 11 955 

Newcastle – Queensland 
Border 

4 948 18 130 13 551 13 865 13 282 13 372 13 740 16 970 15 540 16 806 16 712 156 915 

Queensland Border – 
Acacia Ridge 

0 0 1 769 1199 355 1189 1 268 1 944 1 234 996 804 10 758 

Total 60 290 77 899 72 484 70 713 76 273 76 342 77 376 79 323 76 546 80 514 75 968 823 728 

Note: figures in Table 28 include a 10 per cent margin on all RCRM costs from 1 January 2012. 
Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – ACCC - Fixed and Variable Summary incl 17_18, 30 October 2018.
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Forecast maintenance expenditure for 2018–19 to 2022–23 

ARTC proposes to redefine some Segments in the 2018 IAU. Namely, ARTC proposes that 
the line from Chullora to Port Botany will be included as part of the MFN. Additionally, the 
line from Sefton Park to Flemington Junction will be removed from the MFN and included in 
the SSFL.358 

As noted in the introductory comments of this chapter, ARTC proposes to calculate the 
Indicative Access Charges Range on every Segment based on forecast costs for the 2018–
19 year. ARTC proposes to escalate this Indicative Access Charges Range by CPI each 
year of the term of the 2018 IAU. For further discussion on the Floor and Ceiling, and how 
ARTC proposes to apply CPI to the Indicative Access Charges Range, see chapters 7 and 
12 of this Draft Decision. 

However, ARTC does maintain a forecast of maintenance expenditure (and forecast opex, 
discussed further below) of every Segment for every year over the term of the 2018 IAU, and 
has provided this to the ACCC.  

ARTC’s forecast maintenance expenditure for the 5 year term of the 2018 IAU is 
$465 million across all Segments. This figure includes an adjustment for an ‘Interstate 
Efficiency Dividend’ and a ‘E&I Corridor Management South’ allowance.  

Based on ARTC’s spreadsheets provided to the ACCC in response to the first information 
request, these adjustments are applied only to the Melbourne (Tottenham) – Macarthur, 
Moss Vale – Unanderra and MFN Segments. Additionally, ARTC has also applied a 10 per 
cent margin on the variable costs associated with the Interstate Efficiency Dividend and the 
E&I Corridor Management South adjustments.  

The impact of these adjustments on the forecast maintenance expenditure for the 2018–19 
year, and over the 2018 IAU term, is summarised in Table 29 below.  

Table 29: Adjustments to forecast maintenance expenditure ($) 

Adjustments 2018–19 year  Without margin 2018 IAU term  Without margin 

Interstate Efficiency 
Dividend 

-622 202 -559 818 -13 884 699 -12 496 229 

E&I Corridor 
Management 
(South) 

9 497 038 8 547 334 48 639 214 43 775 292 

Total 8 875 018 7 987 516 34 754 515 31 279 063 

Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Maintenance forecast summary 
page, received on 13 September 2018. 

In response to the ACCC’s second information request, ARTC states that the costs 
associated with the E&I Corridor Management (South) relate to maintenance activities which 
have been budgeted for however not yet allocated to specific projects or line Segments.359 
As noted above, in the spreadsheets provided in response to the ACCC’s first information 
request, ARTC has allocated the E&I Corridor Management (South) allowance to the 
Melbourne (Tottenham) – Macarthur, Moss Vale – Unanderra and MFN Segments. 

                                                
358  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 9. 
359  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 12. 
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ARTC states that the Interstate Efficiency Dividend has been applied to its maintenance 
activities to reduce costs and improve the profitability of the Network. ARTC states:360 

In respect of the efficiency dividend, ARTC notes that a common feature of operating 
cost allowances in other regulatory systems it he imposition of an efficiency 
framework, such as CPI-x escalation of costs, to promote more efficient operation of 
networks which are considered natural monopolies (on the assumption that the lack 
of competition encourages inefficient operation). 

ARTC states that this adjustment represents a drive for efficiency on maintenance activities 
which is applied at an aggregate level.361 As noted above, in the spreadsheets provided in 
response to the ACCC’s first information request, the Interstate Efficiency Dividend has been 
applied to the Melbourne (Tottenham) – Macarthur, Moss Value – Unanderra and MFN 
Segments.  

In ARTC’s spreadsheets provided to the ACCC in response to the ACCC’s first information 
request, ARTC additionally allocates a cost labelled ‘E&I Corridor Management (North)’ to 
the Newcastle – Acacia Ridge Segment. ARTC has not provided any explanation for this 
adjustment. 

The ACCC notes that in ARTC’s spreadsheets provided to the ACCC in response to the first 
information request, ARTC’s forecast maintenance includes expenditure on the Maroona to 
Portland line and Benalla to Oaklands line. The ACCC considers the Maroona to Portland 
and Benalla to Oaklands lines are not part of the Interstate Network. The ACCC notes that 
ARTC’s Route Access Standards include Maroona to Portland and Benalla to Oaklands as 
part of the ‘Intrastate Network’, and not part of the ‘Defined Interstate Network’.  

Table 30 below summarises ARTC’s forecast maintenance expenditure over the term of the 
2018 IAU. 

 

                                                
360  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 12. 
361  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 12. 
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Table 30: Forecast maintenance expenditure by Segment for 2018–19 to 2022–23 ($000s) 

Segment 2018–19 2019–20 2020–21 2021–22 2022–23 Total 

Dry Creek – Parkeston 16 942 17 689 17 772 16 152 18 044 86 599 

Tarcoola – API 32 37 35 32 41 178 

Port Augusta - Whyalla 42 182 205 95 100 624 

Crystal Brook – Parkes 8 553 9 926 9 578 10 813 10 246 49 116 

Cootamundra – Parkes 1 248 1 349 978 1 335 1 219 6 128 

Dry Creek – Pelican Point 1 060 1 089 1 111 1 156 1 251 5 667 

Dry Creek – Melbourne (Spencer St) 14 486 15 048 15 488 15 699 14 674 75 394 

Appleton DJ – Footscray 26 27 28 28 27 137 

Melbourne (Tottenham) – Macarthur 23 055 21 541 24 951 26 821 27 237 123 605 

Moss Vale – Unanderra 2 149 1 291 1 036 1 210 1 510 7 196 

SSFL 599 698 712 743 668 3 419 

MFN 2 147 1 942 1 959 2 273 2 182 10 503 

Newcastle – Acacia Ridge 21 037 18 622 19 093 18 852 19 033 96 638 

Total 91 376 89 440 92 946 95 209 96 232 465 202 

Note: SSFL includes Sefton Park Junction to Flemington South, previously part of the MFN. Newcastle – Acacia Ridge includes Newcastle – Queensland Border and Queensland Border – Acacia 
Ridge, which was previously two separate Segments. MFN includes Port Botany, previously regulated under the NSW RAU. Figures in Table 30 include adjustments discussed above, and a 10 per 
cent margin on all variable costs. 
  
Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Maintenance forecast summary page, received on 13 September 2018.
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As noted above, it is the forecast of 2018–19 costs that determine the Floor and Ceiling 
Limits for Segments over the term of the 2018 IAU. Table 31 provides a comparison of 
actual maintenance expenditure in 2017–18 to forecast maintenance expenditure for 2018–
19. As ARTC has redefined some Segments in the 2018 IAU, Table 31 compares the costs 
on the SSFL and MFN Segments together, and the Newcastle – Queensland Border and the 
Queensland Border – Acacia Ridge Segments together.  

Table 31: Comparison of maintenance: 2017–18 actuals vs 2018–19 forecasts 

Segment 2017–18 actual 
maintenance 
($000s) 

2018–19 forecast 
maintenance 
($000s) 

Percentage 
difference (%) 

Dry Creek – Parkeston 12 641 16 942 34 

Tarcoola – API 316 32 -90 

Port Augusta - Whyalla 92 42 -54 

Crystal Brook – Parkes 9 176 8 553 -7 

Cootamundra – Parkes 1 936 1 248 -36 

Dry Creek – Pelican Point 570 1 060 86 

Dry Creek – Melbourne (Spencer St) 13 873 14 486 4 

Appleton DJ – Footscray 120 26 -78 

Melbourne (Tottenham) – Macarthur 15 762 23 055 46 

Moss Vale – Unanderra 976 2 149 120 

SSFL and MFN 2 989 2 746 -8 

Newcastle – Acacia Ridge 17 516 21 037 20 

Total 75 968 91 376 20 

Source: ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 - ACCC - Fixed 
and Variable Summary incl 17_18, 30 October 2018; ARTC, ARTC Public Response to ACCC information 
request dated 22 May 2018 - Maintenance forecast summary page, received on 13 September 2018. 

Overhead costs 

Overhead costs are categorised as:362 

 Asset management –which includes maintenance contract and administration, 
maintenance support, administration and corridor maintenance, project maintenance and 
strategic infrastructure planning and infrastructure performance management.  

 Network control –which includes labour related costs associated with ARTC’s train 
control, path scheduling, customer and access contract management functions.  

                                                
362  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 30. 
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 Corporate overheads – which includes labour related costs associated with ARTC’s IT, 
property management, legal services, human resources and training, billing/credit and 
financial management, security and property management, safety and risk management, 
executive, research and regulation and Board. Corporate overheads additionally includes 
some non-labour related costs, including insurance and external consultancies.  

Overhead costs for 2007–08 to 2017–18  

ARTC’s forecast overhead costs between 2007–08 and 2017–18 was $1 075 million in 
total.363 This figure was based on forecast costs made by ARTC in its 2008 IAU application. 

In its information requests, the ACCC asked ARTC to provide a record of its actual overhead 
costs for each Segment in every year between 2007–08 and 2017–18, disaggregated into 
the three cost categories noted above. 

In response, ARTC states that it has not calculated actual overhead costs at the Segment 
level between 2007–08 and 2017–18 because there was no requirement under the 
2008 IAU, such as compliance tests, to do so. Further, prior to 2009 ARTC did not allocate 
overhead costs to its Interstate Network. For 2009–10 to 2017–18, ARTC allocated 
overhead costs only at the Network level, rather than at the Segment level. Consequently, 
ARTC can only provide aggregate actual overhead cost data at the Network level for these 
years.364 The ACCC notes that ARTC has not provided a public version of its actual 
overhead costs at the Network level for the 2017–18 year.  

Excluding overhead costs between 2007–09 and 2017–18, ARTC’s total actual overhead 
costs is $249 million.365 

In response to the ACCC’s first information request, ARTC provides total actual overhead 
costs at a Network level excluding the 2007–08 and 2008–09, and 2017–18 years, 
disaggregated into the three cost categories noted above. This is summarised in Table 32.  

 

  

                                                
363  Price Waterhouse Coopers, 'Review of ARTC Operations and Maintenance Costs and Cost Allocation Method' (Consultant 

report), April 2008, p. 22. 
364  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 3. 
365  Calculations based on ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Opex by 

segment by year IAU 2008, received on 13 September 2018. 
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Table 32: Total actual overhead costs for 2009–10 to 2016–17, disaggregated 
into cost categories 

Year Asset 
management 

($000s) 

Network control 

($000s) 

Corporate 
overheads 

($000s) 

Total ($000s) Year on 
year 

change 
(%) 

2009–10 50 326 19 365 28 213 97 904 N/A 

2010–11 28 358 20 597 32 824 81 780 -16 

2011–12 34 053 21 583 33 056 88 693 8 

2012–13 49 739 23 844 31 153 104 736 18 

2013–14 41 907 25 050 31 894 98 850 -6 

2014–15 43 168 23 886 31 015 98 069 -1 

2015–16 43 409 22 491 30 067 95 967 -2 

2016–17 43 304 22 255 31 079 96 639 1 

Total 334 264 179 072 249 301 762 637  

Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Opex by Segment by year IAU 
2008, received on 13 September 2018. 

Since ARTC states it cannot provide its actual overhead costs at a Segment level, ARTC 
provides an approximation of its overhead costs at a Segment level, based on the 
proportions in the ceiling test model in the 2008 IAU. As the 2008 IAU did not include the 
SSFL, MFN or Queensland Border – Acacia Ridge Segments, ARTC has not provided any 
approximations of actual overhead costs for these Segments. ARTC’s approximate opex at a 
Segment level is summarised in Table 33 below. 
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Table 33: Approximate overhead costs by Segment for 2009–10 to 2016–17 ($000) 

Segment 
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Dry Creek – Parkeston 15 286 13 977 14 536 16 331 15 883 15 599 15 145 15 271 122 028 

Tarcoola – API 9 9 9 10 10 10 9 9 75 

Port Augusta – Whyalla 153 145 148 163 160 156 151 153 1 229 

Crystal Brook – Parkes 11 618 8 397 9 181 11 621 10 520 10 572 10 445 10 485 82 839 

Cootamundra – Parkes 2 560 1 755 1 841 2 339 2 110 2 123 2 100 2 108 16 936 

Dry Creek – Pelican Point 139 134 138 150 149 145 140 141 1 137 

Dry Creek – Melbourne 
(Spencer St) 

9 554 8 776 9 114 10 227 9 951 9 770 9 482 9 561 76 435 

Appleton DJ – Footscray 10 9 9 10 10 10 10 10 77 

Melbourne (Tottenham) – 
Macarthur 

32 074 26 240 29 178 34 891 32 567 32 447 31 868 32 119 251 385 

Moss Vale – Unanderra 857 577 592 748 676 679 671 673 5 472 

Newcastle – Queensland 
Border  

25 644 21 762 23 946 28 245 26 816 26 558 25 946 26 109 205 026 

Total 97 904 81 780 88 693 104 736 98 850 98 069 95 967 96 639 762 637 

Note: figures in Table 33 are an approximation based on the proportions in the ceiling test model in the 2008 IAU. 
Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Opex by Segment by year IAU 2008, received on 13 September 2018.



163 

 

Forecast overhead costs for 2018–19 to 2022–23 

As noted above in the discussion on maintenance forecasts for the 2018 IAU, it is only the 
2018–19 overhead cost forecast which is an input into the Floor and Ceiling calculation. 
However, in response to the ACCC’s first information request, ARTC has provided the 
ACCC with its forecast overhead costs for each year of the term of the 2018 IAU.  

ARTC’s forecast overheads across the term of the 2018 IAU is $410 million in total across all 
Segments.366  

As noted above, ARTC proposes to redefine some Segments such that the line from 
Chullora to Port Botany will be included as part of the MFN, and the line from Sefton Park to 
Flemington Junction will be removed from the MFN and included in the SSFL.367 These 
changes are reflected in the forecast overhead costs by Segment for the term of the 
2018 IAU, in Table 34 below.

                                                
366  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Overhead Allocation summary 2018–19 

to 2022–23, received on 13 September 2018. 
367  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 9. 
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Table 34: Forecast overhead costs by Segment for 2018–19 to 2022–23 ($000) 

Segment 2018–19 2019–20 2020–21 2021–22 2022–23 Total 

Dry Creek – Parkeston 20 630 21 761 24 554 19 944 20 595 107 483 

Tarcoola – API 12 13 15 12 12 64 

Port Augusta – Whyalla 281 298 333 276 286 1 473 

Crystal Brook – Parkes 5 682 6 008 6 770 5 499 5 683 29 642 

Cootamundra – Parkes 1 114 1 185 1 310 1 117 1 155 5 881 

Dry Creek – Pelican Point 185 196 211 195 201 989 

Dry Creek – Melbourne (Spencer St) 13 261 14 031 15 209 13 822 14 258 70 582 

Appleton DJ – Footscray 17 18 19 17 18 9 

Melbourne (Tottenham) – Macarthur 20 497 24 192 26 839 22 796 23 613 117 935 

Moss Vale – Unanderra 348 416 464 384 398 2 011 

SSFL 1 076 1 303 1 467 1 174 1 217 6 238 

MFN  790 921 1 015 887 919 4 532 

Newcastle – Acacia Ridge 11 687 11 967 12 725 11 419 11 798 59 596 

Total 75 581 82 308 90 930 77 544 80 153 406 517 

Note: SSFL includes Sefton Park Junction to Flemington South, previously part of the MFN. Newcastle – Acacia Ridge includes Newcastle – Queensland Border and Queensland Border – Acacia 
Ridge, previously two separate Segments. MFN includes Port Botany, previously regulated under the NSW RAU. 
 
Source: ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Overhead Allocation summary 2018–19 to 2022–23, received on 13 September 2018.
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Cost allocation 

In its Explanatory Guide, ARTC states that it allocates overhead costs on the Interstate 
Network using the same methodology used in the HVAU, in order to ensure there is no 
double counting across ARTC’s businesses.368 This methodology was incorporated into the 
HVAU on 29 June 2017.369 Unlike the HVAU however, the methodology is not included as a 
Schedule to the 2018 IAU.  

In contrast, the 2018 IAU, unchanged from the 2008 IAU, only describes how costs will be 
allocated between Segments on the Interstate Network. Specifically, section 4.4(g) of the 
2018 IAU, unchanged from the 2008 IAU, states that ARTC will allocate Non-Segment 
Specific Costs to Segments in accordance with the following principles:370 

 where possible, costs will be directly attributed to a Segment 

 where possible, costs will be identified with a corridor, corridors or identified as system-
wide 

 costs will be allocated to Segments–in that corridor, corridors or if identified as system-
wide, to Segments owned, leased or licenced respectively–in proportion to: 

o GTK if associated with track maintenance  

o Train Km if not associated with track maintenance. 

This is consistent with ARTC’s statement in its Explanatory Guide that it allocates overhead 
costs on the Interstate Network using the allocators outlined in Table 35.371 

Table 35: Overhead cost allocators 

Expenditure Allocator 

Asset management GTK 

Network control Train Km 

Corporate overheads Train Km 

As stated in the introductory comments to this chapter, it is ARTC’s forecast costs for the 
2018–19 year which make up the Floor and Ceiling Limits on each Segment. In its 
Explanatory Guide, ARTC states that the Floor Limit on each Segment is made up of the 
sum of all forecast maintenance costs plus a proportion of forecast overhead costs. ARTC 
states that the specific proportions reflect the traffic intensity of the relevant corridor.372 
ARTC has not provided any further explanation or justification for these proportions. These 
proportions are outlined in Table 36. See chapter 7 for further discussion on the Floor and 
Ceiling Limits. 

                                                
368  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 30. 
369  See Schedule I of ARTC, Access Holder Agreement for Indicative Services in the Hunter Valley, as varied 29 November 

2018 
370  Section 4.4(g) sets out how ARTC will allocate Non-Segment Specific Costs, and the depreciation of and return on Non-

Segment Specific Assets. 
371  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 30. 
372  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 33. 
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Table 36: Proportion of expenditure included in Floor Limit 

Segments Asset 
maintenance (%) 

Maintenance 
overheads (%) 

Network 
control (%) 

Dry Creek – Parkeston 100 20 80 

Tarcoola – API 50 0 20 

Port Augusta - Whyalla 75 20 20 

Crystal Brook – Parkes 80 30 80 

Cootamundra – Parkes 50 20 50 

Dry Creek – Pelican Point 50 0 20 

Dry Creek – Melbourne (Spencer St) 100 20 80 

Appleton DJ – Footscray 50 0 20 

Melbourne (Tottenham) – Macarthur 80 30 70 

Moss Vale – Unanderra 50 0 20 

SSFL 100 30 70 

MFN 100 30 70 

Newcastle – Acacia Ridge 75 40 60 

Source: ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 33.  
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11.1. Stakeholder submissions 

The ACCC received two submissions on opex, from Pacific National and NSW Trains. The 
ACCC notes that some issues raised by Pacific National and NSW Trains may have been 
addressed by ARTC’s responses to the ACCC’s information requests.  

Pacific National 

Pacific National raises a number of concerns with ARTC’s proposal around opex, primarily in 
respect of a lack of detail and transparency about opex in the information provided with 
ARTC’s application. Pacific National states that it is unable to assess the prudency and cost 
efficiency of ARTC’s annual maintenance expenditure and overhead costs because ARTC 
has not provided detail on: 373 

 ARTC’s annual opex, broken down into different components 

 how ARTC monitors and manages its maintenance expenditure and overhead costs to 
ensure the scope and cost is efficient 

 what initiatives ARTC has implemented to improve the long-run efficiency of the 
maintenance program and the operating budget, with the aim to reduce the long-term 
costs 

 how ARTC manages the trade-off between maintenance costs and network performance 
service levels 

 how ARTC manages the trade-off between maintenance costs and capital costs 

 how ARTC determines which maintenance activities are outsourced and which are 
provided in house 

 how ARTC determines the most prudent service provider when it does outsource 
maintenance activities 

 how ARTC assesses the impact of passenger services on its maintenance and overhead 
cost base, including whether ARTC recovers the stand-alone maintenance and overhead 
cost on corridors used by passenger services. 

Pacific National also raises concerns with ARTC’s proposed application of a 10 per cent 
margin on top of cost for maintenance activities, noting that: 374 

PN does not consider the application of a 10% profit margin to be either efficient 
or appropriate, particularly given that it is proposed to be set at a higher rate than 
the regulatory WACC. 

Pacific National highlights that in contrast, the QCA does not allow Aurizon Network to 
recover any profit margin over and above the efficient costs incurred in delivering its 
maintenance program during the regulatory period.375 

Pacific National notes that ARTC has not provided sufficient detail to customers on its 
volume forecasts, and requests this detail be made available to stakeholders.376 

                                                
373  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, pp. 10–1. 
374  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 10. 
375  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, pp. 10–1. 
376  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 12. 
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NSW Trains 

NSW Trains considers that there is insufficient detail in ARTC’s application in respect of 
opex. NSW Trains states that it is unclear from information provided by ARTC whether 
expenditure has been spent on network maintenance and/or new track work, particularly in 
respect of passenger services.  

NSW Trains notes that there has been a reduction in track condition that corresponds to an 
apparent reduction in expenditure from 2012.377 NSW Trains identifies particular areas of the 
Network where it experiences rough riding and speed restrictions, for example the Albury to 
Melbourne corridor. NSW Trains notes that such track conditions make it difficult for it to 
remain competitive with alternative modes of transport. NSW Trains notes that there are 
between 50 and 100 temporary speed restrictions that apply to sections of the Network used 
by NSW Trains that cover up to 100km of track. The duration of these temporary speed 
restrictions vary, with one being in place for approximately 602 days.378  

For further discussion on NSW Trains’ concerns regarding temporary speech restrictions, 
see chapter 17 of this Draft Decision. 

11.2. ACCC view 

As noted above, the ACCC received two submissions on opex that raised issues of concern 
prior to ARTC’s responses to the ACCC’s two information requests. 

Floor and Ceiling model 

Using 2018–19 as a base year 

ARTC proposes to use 2018–19 as a base year to establish the Segment Floor and Ceiling 
Limits. Other than 2018–19 being the first financial year after the original expiry date of the 
2008 IAU (21 August 2018), ARTC has not provided any explanation or justification as to 
why forecast costs in this year should be considered efficient and prudent. In the absence of 
this information, ACCC is unable to assess whether the 2018–19 year is an appropriate base 
year. As noted above, forecast maintenance expenditure in the 2018–19 year is 20 per cent 
higher than actual maintenance expenditure in the 2017–18 year. Further, between 2007–08 
and 2017–18, actual maintenance expenditure fluctuated significantly year on year. The 
ACCC seeks information and evidence from ARTC in support of why the forecast 
maintenance and overhead costs in the 2018–19 year should be considered efficient and 
consequently used as a base year for the rest of the term of the 2018 IAU.  

The ACCC additionally has a number of concerns with particular costs and adjustments to 
ARTC’s forecast maintenance expenditure, discussed in further detail below. The ACCC 
expects ARTC to respond to these concerns when providing further explanation and 
justification for using 2018–19 as the base year. 

Applying CPI increases 

ARTC proposes to escalate the 2018–19 forecast costs by CPI each year over the term of 
the 2018 IAU in order to calculate the Indicative Access Charges Range. As noted above, 
ARTC’s actual maintenance and overhead expenditure between 2007–08 and 2017–18 has 
fluctuated substantially more than CPI increases year on year. By way of example: 379 

                                                
377  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
378  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 2. 
379  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018 – ACCC - Fixed and Variable 

Summary incl 17_18, 30 October 2018. 
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 On the Tarcoola – API Segment, ARTC’s actual maintenance expenditure was zero 
between the years of 2009–12. Similarly, on the Appleton DJ – Footscray Segment, 
ARTC’s actual maintenance expenditure was zero between the years of 2009–14 and 
2015–16.  

 In contrast, on the Tarcoola – API Segment, ARTC’s actual maintenance expenditure 
fluctuated by 778 per cent between 2016–17 and 2017–18. 

ARTC’s actual overhead costs at the Network level fluctuated as widely as: 380 

 -16 per cent between 2009–10 and 2010–11 

 18 per cent between 2011–12 and 2012–13.  

ARTC’s forecast maintenance expenditure for the term of the 2018 IAU fluctuates as widely 
as: 381 

 -54 per cent on Port Augusta – Whyalla between 2020–21 and 2021–22 

 333 per cent on Port Augusta – Whyalla between 2018–19 and 2029–20. 

Given these substantial fluctuations in both past actual costs and forecast opex, the ACCC 
considers that increasing the Indicative Access Charges Range by CPI is unlikely to reflect 
the actual variation in the Segment Floor Limit, and potentially the Segment Ceiling Limit, 
year on year. Additionally, ARTC’s proposal does not provide any incentives for ARTC to 
reduce costs or increase productivity. Particularly, it does not allow the Indicative Access 
Charges Range to decrease if, for example, there is a reduction in input costs, or an 
increase in efficiency. As such, the ACCC considers ARTC’s proposed approach does not 
promote the economically efficient operation of, use of or investment in the Interstate 
Network (section 44ZZA(3)(aa)).  

The ACCC also notes that CPI measures household goods and services, rather than 
business expenditure. As such, CPI is unlikely to represent changes in the cost of 
maintenance, overheads and capex for below-rail infrastructure. See chapter 7 of this Draft 
Decision for further discussion.  

However, the ACCC considers ARTC’s proposal provides clarity and certainty to Operators 
and Applicants regarding how the Indicative Access Charges Range may change over time, 
and provides for changes to be smoothed year to year. This is in the interests of those 
seeking access to the Interstate Network, and promotes clarity and certainty in the operation 
of the IAU (sections 44ZZA(c) and (e))).  

The ACCC seeks further views from stakeholders on whether escalating the Indicative 
Access Charges Range by CPI is appropriate.  

Maintenance expenditure 

The ACCC has a number of concerns with ARTC’s forecast maintenance expenditure over 
the term of the 2018 IAU, and has identified inconsistencies in ARTC’s actual maintenance 
expenditure between 2007–08 and 2017–18. These issues are discussed below.  

                                                
380  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Opex by segment by year IAU 2008, 

received on 13 September 2018. 
381  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018 - Maintenance forecast summary page, 

received on 13 September 2018. 
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10 per cent margin  

The ACCC does not consider it appropriate that ARTC apply a 10 per cent margin to any 
forecast maintenance activities. 

ARTC states that cost plus margin reflects the efficient market price because external 
providers charge cost plus margin. ARTC states that irrespective of whether it provides 
maintenance activities in house, or it outsources maintenance activities–it should be able to 
apply cost plus margin on its variable maintenance activities because this represents the 
efficient price.382  

However, the ACCC considers that applying a margin to variable maintenance is unlikely to 
be efficient. A margin may be considered efficient if it is recovering costs that are not 
accounted for elsewhere. For example, an external provider may charge cost plus margin in 
order to recover indirect costs and overheads, or profit. However, ARTC already has an 
allowance for indirect costs and overheads in its opex. Further, ARTC receives an allowance 
for profit with its rate of return. Consequently, the ACCC considers that in applying a margin, 
it would be double counting its costs or profit allowance.  

The ACCC notes ARTC’s statement that applying a margin is consistent with regulatory 
decisions on other infrastructure networks. In response, Pacific National highlights that the 
QCA does not allow Aurizon Network to recover a margin above the efficient costs incurred 
in delivering its maintenance program.  

The ACCC considers the proposed margin does not promote the economically efficient 
operation of, use of and investment in the Interstate Network (section 44ZZA(3)(aa)). 
Additionally, as the forecast variable maintenance expenditure ultimately determines the 
Floor and Ceiling Limits, the ACCC considers that applying a margin will artificially and 
inefficiently inflate the Floor and Ceiling Limits, which impacts on the Indicative Access 
Charges Range that ARTC and access seekers negotiate between. The ACCC considers 
this is not in the interests of those seeking access to the Interstate Network (section 
44ZZA(3)(c))).   

New Segments  

The ACCC notes that there are inconsistencies with the dates ARTC states it began 
incurring maintenance costs on new Segments during the term of the 2008 IAU, and the 
actual maintenance cost data provided to the ACCC in response to its second information 
request. Specifically: 

 SSFL – ARTC began operating on 23 December 2012 but began incurring costs in the 
2010–11 financial year 

 MFN – ARTC began operating on 29 September 2013 but began incurring costs in the 
2008–09 financial year. 

The ACCC seeks explanation from ARTC about why its records show that it spent 
maintenance on these Segments prior to the date it took over operation of these Segments.  

Adjustments 

The ACCC notes that ARTC’s forecast maintenance includes an adjustment for ‘E&I Corridor 
Management (South)’ which increases the forecast maintenance expenditure for 2018–19 by 

                                                
382  ARTC, ARTC Public Response to ACCC information request dated 22 May 2018, received on 13 September 2018, p. 18. 
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$9 497 038. ARTC states that this adjustment accounts for maintenance that has been 
budgeted for but not yet allocated to specific projects or line Segments.383  

As noted previously, in the spreadsheets provided in response to the ACCC’s first 
information request, ARTC has allocated the E&I Corridor Management (South) allowance to 
the Melbourne (Tottenham) – Macarthur, Moss Vale – Unanderra and MFN Segments. The 
ACCC considers this adjustment increases the maintenance expenditure these Segments 
substantially. As such, the ACCC seeks further information from ARTC about how it decided 
to budget for this allowance, particularly given it hasn’t been allocated to specific projects 
yet. The ACCC seeks information from ARTC in respect of the determinants of its 
maintenance budget, including forecast traffic and revenue.  

ARTC also seeks an adjustment for an ‘Interstate Efficiency Dividend’, which decreases the 
forecast maintenance expenditure for 2018–19 by $622 202. The ACCC seeks information 
from ARTC about why it has allocated this adjustment only to the Melbourne (Tottenham) – 
Macarthur, Moss Vale – Unanderra and MFN Segments.  

ARTC’s spreadsheets provided to the ACCC in response to the second information request 
also include a cost labelled ‘E&I Corridor Management (North)’ which increases forecast 
maintenance expenditure on the Newcastle – Acacia Ridge Segment. ARTC has not 
provided any explanation or justification for this adjustment. The ACCC seeks further 
information from ARTC about why it has applied this adjustment, and why it should be 
considered efficient. 

Cost allocation 

ARTC does not seek any changes to the cost allocation provisions in the 2018 IAU from the 
2008 IAU. However, ARTC states that it applies the same cost allocation methodology used 
in the HVAU to the Interstate Network.384  

The cost allocation methodology in the HVAU, included as a Schedule to the HVAU, sets out 
how ARTC will allocate Non-Segment Specific Costs between its Interstate and Hunter 
Valley Networks. The methodology sets out that ARTC will first calculate the cost share of 
the Hunter Valley corridor over all corridors; second between its Hunter Valley Network over 
the Hunter Valley corridor; and finally between Segments over its Hunter Valley Network.  

The HVAU sets out a list of cost allocators by which ARTC will allocate costs to the Hunter 
Valley as share of all corridors, in the first step noted above. The methodology states that 
ARTC will identify the share of a cost category attributed to the Hunter Valley corridor by 
calculating its share of the relevant allocator, over the total of that allocator. The cost 
allocators in the HVAU are set out in Table 37. 

  

                                                
383  ARTC, ARTC Public Response to ACCC information request dated 20 September 2018, 30 October 2018, p. 12. 
384  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 30. 
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Table 37: Cost allocators in the HVAU 

Cost category Allocation method Cost category Allocation method 

Executive Direct Stay-in-
Business Costs 

IT infrastructure 
and systems 

FTE 

Finance Direct Stay-in-
Business Costs 

Management of 
enterprise services 

Direct Stay-in-
Business Costs 

Strategy & corporate 
development 

Train Km Environment Train Km 

People FTE Engineering 
services 

GTK 

Insurance Premium based Corporate safety GTK 

Safety accreditation Track Km Workplace health 
& safety 

FTE 

Property Track Km Risk GTK 

Communications Train Km Allowance for 
efficiency projects 

Direct Stay-in-
Business Costs 

Note abbreviations: Train Kilometres (Train Km); Full Time Equivalent (FTE); Track Kilometres (Track Km). 
Source:  Schedule I of ARTC, Hunter Valley Coal Network Access Undertaking, as varied 29 November 2018. 

Unlike the HVAU, the IAU does not contain any cost allocation methodology, and ARTC is 
not proposing to include a cost allocation methodology into the 2018 IAU. The ACCC 
considers that the 2018 IAU should clearly outline how ARTC is allocating costs across 
ARTC’s networks, specifying which cost allocators are used in this process. The ACCC 
considers this will promote clarity and certainty in the operation of the IAU, which is 
additionally in the interests of ARTC and those seeking access to the Interstate Network 
(sections 44ZZA(3)(e), (a) and (c)).  

ARTC states that it derives the Floor Limit of each Segment from the sum of forecast 
maintenance expenditure plus a proportion of forecast overhead costs (see Table 36 for 
ARTC’s proportions). ARTC states that the specific proportions reflect the traffic intensity of 
the relevant corridor.385 The ACCC considers that ARTC should provide further explanation 
and justification about how it has selected these figures, and why they should be considered 
efficient. In the absence of this information, the ACCC is unable to assess whether ARTC’s 
proposed Segment Floor Limits reflect the efficient Segment Floor Limits, and consequently 
the economically efficient operation of, use of, and investment in, the Interstate Network 
(section 44ZZA(3)(aa)).  

 
  

                                                
385  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 33. 
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12. Structure of Charges 

This chapter sets out ARTC’s proposed approach to the structure of Charges. This includes 
discussion of the characteristics of the Indicative Services, as well as the development and escalation 
of the Indicative Access Charges Range, which is based on the Indicative Service.     

The ACCC considers that ARTC’s overall approach to the structure of Charges is not appropriate to 
accept for the following reasons: 

 ARTC has not sufficiently demonstrated that a two part tariff, with negotiable allocation between 
the flagfall and variable components, is cost reflective for Segments where revenue is 
approaching the Ceiling Limit. Removing the Excess Network Occupancy Charge (ENOC) is 
appropriate as it provides clarity and certainty to Operators and Applicants regarding the costs of 
accessing the Network. 

 The ACCC has concerns regarding the calculation of the Floor and Ceiling Limits, which are the 
inputs to the Indicative Access Charges Range, and whether they can be considered 
economically efficient. Further, the calculation of the inputs to the Indicative Access Charges 
Range do not provide sufficient transparency to access seekers about how it is determined. 

 The mechanism for adjusting the Indicative Access Charges Range does not allow for decreases 
in the range, which the ACCC considers does not reflect how input costs change over time. The 
ACCC seeks views from stakeholders regarding whether CPI is the appropriate mechanism for 
escalating the Indicative Access Charges Range, noting the ACCC’s concerns that it does not 
reflect variations in input costs. 

 The proposed characteristics of the Indicative Service does not reflect the predominant train type 
used on all Segments of the Network. 

ARTC has proposed to include ‘changes requested by the Applicant to the Indicative Access 
Agreement’ as a criteria for Charge differentiation in section 4.2(c) of the 2018 IAU. The ACCC 
considers that this inclusion is appropriate as it is in ARTC’s legitimate business interests and 
provides greater clarity and certainty in the operation of the IAU for access seekers. 

The ACCC considers ARTC’s proposed approach to publishing Charges to guide negotiations with 
Operators and Applicants is appropriate, subject to amendments to sections 2.7(b)(iv), 3.3(a) and 
3.8(c)(iv) to clearly set out the information ARTC will publish. 

The ACCC requires ARTC to makes amendments to the IAU and/or ITAA to clarify its intention with 
the implementation of ATMS, for clarity and certainty. 

12.1.  ARTC proposal 

12.1.1. ARTC objectives in developing Charges 

Under section 4.1 of the 2018, ARTC will develop Charges with a view to achieving the 
objective set out in section 1.2(d). Section 1.2(d) states that the intent of the 2018 IAU is to 
reach an appropriate balance between: 

 The legitimate business interest of ARTC, which comprises of: 

o The recovery of all reasonable costs associated with the granting of Access to the 
Network 

o A fair and reasonable return on ARTC’s investment in the Network and Associated 
Facilities commensurate with its commercial risk 

o Stimulate customer confidence, competition, and market growth in the rail industry 

 The interest of the public 

o Increase competition ensuring efficient use of resources 

o The promotion of economically efficient investment, use and operation of, the 
Network 
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o Promoting other social objectives, such as an increase of traffic from road to rail; 

 The interests of Applicants wanting Access to the Network, including: 

o Providing Access to the Network on fair and reasonable terms 

o Providing Access in an open, efficient and non-discriminatory manner. 

12.1.2. Structure of Charges 

Section 4.5 of the 2018 IAU sets out the proposed structure of Charges for the Interstate 
Network. Under section 4.5(a), Charges will comprise of: 

 a variable component, based on distance and gross mass ($/GTK); and 

 a flagfall component, which is fixed and specific to each Train service type and Segment 
($/km). 

As set out in section 4.5(b), the flagfall is levied from the date ARTC grants access to the 
Train Path until the expiry, irrespective of whether the Train Path is used. The exception to 
this is if an alternative approach is stipulated in the Access Agreement. 

All elements of the Charge are open to negotiation, with any variation in the structure of 
Charges subject to agreement between ARTC and the Applicant.386 

12.1.3. Indicative Services and Indicative Access Charges Range 

Section 4.6(a) defines an Indicative Service as a Service with the following contracted 
characteristics: 

 an axle load of 21 tonnes 

 capability to operate at least at 110km/h 

 length not exceeding: 

o 1800 metres west of Adelaide and Parkes 

o 1500 metres east of Adelaide and Parkes (until Capital Expenditure is 
commissioned on the Segments Melbourne – Macarthur and Parkes – 
Cootamundra) 

o 1800 metres on the Segments Melbourne – Macarthur and Parkes – Cootamundra 
(following commissioning of Capital Expenditure on the Segments Melbourne – 
Macarthur and Parkes – Cootamundra) and Southern Sydney Freight Line. 

The use of ATMS is not included in Indicative Services. 

Section 4.6(b) sets out an Indicative Access Charges Range for a requested Indicative 
Service on a Segment (see Table 38). The annual Indicative Access Charges Range 
comprises of the following bounds: 

 minimum - the sum of Charges determined by the minimum $/GTK and minimum flagfall 
tariffs set out for a particular Segment 

 maximum – the sum of Charges determined by the maximum $/GTK and maximum 
flagfall tariffs set out for a particular Segment. 

                                                
386  See section 4.5(c) of the 2018 IAU. 
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Section 1.1(e) of the 2018 IAU states that the floor charge (assumed to be the minimum 
tariffs) is equivalent to the direct cost and the ceiling charge (assumed to be the maximum 
tariffs) is equivalent to the full Economic Cost of providing Indicative Services. 

Table 38: Proposed Indicative Access Charges Range for each Segment 

Segment Minimum 
$/GTK tariff 

Minimum 
flagfall tariff 

($/TKm) 

Maximum 
$/GTK tariff 

Maximum 
flagfall tariff 

($/TKm) 

Dry Creek – Parkeston 0.979 0.00 7.959 0.00 

Tarcoola – API 1.225 0.00 29.158 0.00 

Dry Creek – Melbourne 
(Spencer St ) 

2.363 0.00 14.666 0.00 

Appleton DJ – Footscray  2.226 0.00 212.166 0.00 

Melbourne (Tottenham) – 
Macarthur 

1.493 0.00 15.987 0.00 

Newcastle – Acacia Ridge 1.648 0.00 17.629 0.00 

Crystal Brook – Parkes 1.343 0.00 15.561 0.00 

Cootamundra – Parkes 0.878 0.00 21.878 0.00 

Dry Creek – Pelican Point 6.040 0.00 37.908 0.00 

Port Augusta – Whyalla 0.230 0.00 134.208 0.00 

Moss Vale – Unanderra 3.983 0.00 40.963 0.00 

SSFL 0.880 0.00 85.728 0.00 

MFN 7.655 0.00 70.991 0.00 

Source 4.6(b) of the 2018 IAU 

Under section 4.6(c), ARTC must offer tariffs and a charging structure to an Applicant for 
Indicative Services which, when applied to the Indicative Services requested, results in 
Charges falling within the Indicative Access Charges Range for that Indicative Service for 
that Segment for the relevant year (or part year). ARTC and an Applicant may agree to a 
different charging structure, including one that exceeds the minimum and maximum $/GTK 
and flagfall tariffs. However, the resulting Charges for the Indicative Service must fall within 
the applicable Indicative Access Charges for the affected Segments. 

ARTC will vary the Indicative Access Charges Range by CPI on an annual basis. Section 
4.6(d) states that this will occur on 30 June each year (Review Date), in accordance with the 
following formula: 

𝐴𝐶𝑡 = 𝐴𝐶𝑡−1 ∗ (
𝐶𝑃𝐼 𝐼𝑛𝑑𝑒𝑥𝑡

𝐶𝑃𝐼 𝐼𝑛𝑑𝑒𝑥𝑡−1
) 

Where: 
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 ACt is the relevant tariff for Indicative Services following the relevant Review Date 

 ACt-1 is the relevant tariff for Indicative Services immediately preceding the relevant 
Review Date 

 CPI Indext is the All Groups Consumer Price Index, Weighted Average of Eight Capital 
Cities, last published by the Australian Bureau of Statistics before the relevant Review 
Date 

 CPI Indext-1 is the All Groups Consumer Price Index, Weighted Average of Eight Capital 
Cities, last published by the Australian Bureau of Statistics before the relevant Review 
Date preceding the relevant Review Date. The exception to this is the first Review Date, 
where the Consumer Price Index All Groups Weighted Average for the Eight Capital 
Cities last published before the Commencement Date. 

However, in instances where ACt-1 is less than ACt, ACt-1 is deemed to equal ACt. 

12.1.4. Charge differentiation 

Section 4.2 of the 2018 IAU sets out the factors ARTC will have regard to in formulating 
Charges. These factors include: 

 The Indicative Access Charges Range 

 Characteristics of the relevant Service. In addition to the attributes of the Indicative 
Service, this includes: 

o Wheel diameter 

o Origin and destination, including number and length of intermediate stops 

o Departure and arrival times, including days of the week 

 The commercial effect on ARTC’s business, including: 

o Term of the Access Agreement 

o Potential for growth of the business 

o Opportunity costs to ARTC 

o Consumption of ARTC’s resources, including Capacity. In particular, ARTC notes 
that Trains with the configuration set out in the Indicative Services are the 
predominant configuration that uses the Network. ARTC also recognises that 
investment in the Network is primarily to improve utilisation and performance of the 
Indicative Services. Therefore, Capacity consumption by non-Indicative Services will 
be determined having regard to Capacity consumption of Indicative Services 

o Credit risk associated with the business 

o The market value of the Train Path sought 

o Segments of the Network relevant to the Access being sought 

o Previously negotiated Charges agreed under the terms of the 2018 IAU and, as 
relevant, published by ARTC on its website in accordance with section 2.7(b) 

o Changes requested by the Applicant to the Indicative Access Agreement 

 Logistical effects on ARTC’s business, including: 

o The effect on other Services and risk of failure of the Operator to perform 

o Reduced Capacity and system flexibility 

 Capital or other contributions by the Applicant to ARTC’s costs 
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 Cost of any Additional Capacity. 

Section 4.3 of the 2018 IAU sets out the limits on Charge Differentiation. In particular, ARTC 
will not have regard to the identity of the Applicant in formulating Charges. Further, ARTC 
will not differentiate between Applicants where the characteristics of the Service are alike 
and the Applicants operate within the same end market.  

12.1.5. ATMS 

Section 4.7 is a new section of the 2018 IAU, which sets out that ATMS is not included in the 
2018 IAU, and as a result, ARTC is not required to offer or provide services using the ATMS. 
ARTC will negotiate with Applicants regarding potential adjustments to Charges to 
implement ATMS, within the constraints set out in section 4.6 of the 2018 IAU. However, 
ARTC reserves the right to seek a variation to the 2018 IAU to incorporate the development 
and capital associated with ATMS. 

12.1.6. Comparison to the 2008 IAU 

Structure of Charges 

ARTC has proposed three key changes to the structure of Charges from that in the 2008 
IAU.  

First, consistent with the 2018 IAU, the structure of Charges in the 2008 IAU comprises of a 
variable component (based on $/GTK) and a flagfall (based on $/km). Under the 2018 IAU, 
ARTC is seeking to remove provisions in the 2008 IAU related to an ENOC (based on $/hour 
or part thereof). The ENOC broadly related to Operators’ usage of paths outside of section 
run times and dwells at crossings and passing loops.387 ARTC submits that it has removed 
the excess network occupancy charge from the 2018 IAU as it has not been used in the 
operation of the IAU.388 

Second, section 2.6(b) of the 2008 IAU sets out Indicative Access Charges for each 
Segment of the Network. The 2008 IAU sets out a single two-part tariff for an Indicative 
Service for each Segment, rather than a range as proposed in the 2018 IAU. The 
characteristics of the Indicative Service are largely the same as that set out in the 2018 IAU, 
with the following exceptions:389 

 The 2008 IAU sets out ‘a maximum axle load of 21 tonnes’, whereas the equivalent 
characteristic in the 2018 IAU is ‘an axle load of 21 tonnes’  

 The 2008 IAU set a ‘Maximum speed of 110km/h’, whereas the equivalent characteristic 
in the 2018 IAU is the ‘capability to operate at least at 110 km/h’. 

Third, the 2008 IAU takes a ‘cumulative’ CPI-based approach to varying Indicative Access 
Charges, set out in section 4.5(a). In particular, ARTC may increase Indicative Access 
Charges annually by CPI. However, the approach set out in section 4.5(a) allows for 
increases not applied in any one year to be accumulated and applied in later years. This 
accumulation of price increases is limited to two five year blocks for the original term of the 
2008 IAU. That is, accumulated price increases not applied in the first five years of the 
2008 IAU cannot be carried over into the second five year block. 

In contrast, the 2018 IAU sets out that ARTC will escalate the Indicative Access Charges 
Range by CPI annually. 

                                                
387  See section 4.5 of the 2008 IAU. 
388  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
389  See section 4.6(a) in the 2008 and 2018 IAUs. 
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Charge differentiation 

The factors ARTC will have regard to in formulating Charges is largely the same between 
the 2008 IAU and 2018 IAU. The key difference between the 2008 IAU and 2018 IAU is the 
inclusion of one extra factor relating to the commercial effect of ARTC’s businesses for 
consideration in the 2018 IAU. Specifically, the 2018 IAU includes ‘changes requested by the 
Applicant to the Indicative Access Agreement’ as a factor for consideration.  

12.2. Stakeholder submissions 

NSW Trains  

NSW Trains notes that its fares are regulated, and thus has ‘little to no capacity to absorb 
any increase in access charges’.390  

NSW Trains submits that the ITAA in the 2008 IAU has a separate rate for passenger 
services, which is not proposed for the 2018 IAU.391 Further, the proposed ITAA in the 
2018 IAU only includes a reference to a ‘super freighter rate’, which forms the basis for 
Charges. NSW Trains considers this is inappropriate as it applies more to freight services, 
and it is unclear what effect this will have on its Charges for access to the Network.392  

Pacific National 

Pacific National submits that it:393 

…supports a level of pricing flexibility which encourages negotiating access to the 
network in a way which will maximise its commercial flexibility while delivering 
superior performance standards on the rail services being delivered. Unfortunately, 
this is not the outcome proposed by ARTC. For example: 

 the monopoly position held by ARTC in the provision of access to the 
Interstate network 

 the prevalence of information asymmetries that exist in the provision of 
monopoly services 

 unfettered discretion on ARTC to set access tariffs for each customer 
consistent with its obligations under the CCA 

 all contribute to weakening a rail operator’s negotiating position. 

Pacific National considers that ARTC is setting Charges ‘that do not promote investment in 
above-rail infrastructure and is therefore not meeting its core objectives.394 Specifically, 
Pacific National submits that ARTC’s proposed Indicative Access Charges Range could:395 

…see tariffs increased by between 2.5 and 5 times the existing tariffs, leaving 
customers with no recourse to the regulatory dispute processes. Such price 

                                                
390  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
391  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
392  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, pp. 4–5. 
393  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 17. 
394  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 3. 
395  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 2. 
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increases would make rail uncompetitive with road and sea on many market 
segments. Certain freight traffics may also become uncompetitive all together. 

Pacific National also submits that ARTC’s approach results in the Indicative Access Charges 
Range being so wide that it will be ineffective as a constraint on ARTC’s negotiating 
power.396 In relation to the Indicative Access Charges Range, Pacific National notes that:397 

The ARTC has chosen to publish their proposed tariffs without a maximum or 
minimum price per path. This suggests a move away from the current two price part 
tariff. This approach is inconsistent with the principle of prices reflecting the cost of 
service provision. 

In its submission to ARTC’s response to the ACCC’s first information request, Pacific 
National submits that it does not support ARTC’s September 2018 standing offer. In 
particular, Pacific National considers that ARTC’s approach:398 

 does not take into account the declining competitive position of rail on the north-south 
corridor 

 is contrary to Australian Government policies, such as the National Freight and Supply 
Chain Strategy 

 assumes that rail freight operators can bear the proposed price increases without it 
affecting the volume forecasts ARTC has submitted to the ACCC. 

Pacific National considers that ARTC needs to balance its legitimate business interests 
against the interests of the public and access seekers.399 However, it considers that the 
factors that ARTC will consider in differentiating Charges, as set out in section 4.2 of the 
2018 IAU, are limited to the effect it will have on ARTC’s business.400 

Further, Pacific National considers that section 4.2 of the 2018 IAU provides:401 

… limited guidance on the factors ARTC will have regard to means rail operators will 
have no certainty on how access tariffs will be set, nor is there any consequent 
obligation on ARTC to demonstrate how it has taken [those] factors into account 
when setting access tariffs on a contract by contract basis. 

In contrast, Pacific National submits that section 1.1(e) of the 2018 IAU refers to equity and 
transparency, but considers that it is unclear how ARTC will demonstrate that it has 
complied with these principles in each negotiation process.402 

Pacific National notes that both the access undertakings for the Aurizon Network and 
Queensland Rail Network use a hierarchy of pricing principles.403 Pacific National considers 
that ARTC should include a clearer set of objectives or principles to guide price 

                                                
396  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 6. 
397  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 20. 
398  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 13. 
399  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 18. 
400  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 18. 
401  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 17. 
402  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 18. 
403  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 18. 



Draft decision  180 

 

differentiation, including accountability to ensure it complies with these principles. These 
principles could include:404 

 That price differentiation occurs within a framework that is: 

o Transparent 

o Equitable and fair 

o Certain and predictable 

o Consistent in its application 

 The pricing framework needs to directly support the intent of the IAU, which is 
to appropriately balance the interests of ARTC, the public and access 
seekers. 

 That price differentiation is efficient, reflecting differences in one or more of 
the following: 

o the contribution of the service to maximising the commercially viable 
use of available capacity 

o the market environment in which the service operates (including the 
pricing constraint that applies to freight services where there is 
competition from road transport) 

o the operating characteristics of the services 

o the cost and risk characteristics of the services 

o non-price terms and conditions 

 The pricing framework should incentivise initiatives that will improve the 
efficiency of rail operations, including productivity and/or efficiency 
improvements that increase network capacity. 

In addition, Pacific National submits the 2018 IAU could include an obligation for ARTC to 
disclose how it establishes Charges. In particular, Pacific National considers that for 
Charges within the Indicative Access Charges Range: 

…ARTC should be able to demonstrate how the charge was established relative to 
the floor and ceiling limit, recognising that some factors would lead to a ‘premium’ 
and others a ‘discount’. This should specifically reference how the principles have 
been applied, along with any other factors that ARTC has considered in establishing 
its proposed access charge. 

Finally, Pacific National considers that: 405  

…if the parties to a negotiation cannot agree on price, the undertaking dispute 
provisions are ineffectual as the ACCC is required to endorse access tariffs set 
within the floor and ceiling bandwidth. 

                                                
404  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, pp. 18–9. 
405  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 

Pricing Submission, 7 June 2018, p. 18. 
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Port of Melbourne 

Port of Melbourne recommends that the ACCC monitor two elements of ARTC’s proposed 
structure of Charges over the next 5 years. This includes monitoring the effect of:406 

 the proposed approach to Charges based on a defined Indicative Service on the 
development of efficient port shuttles at the port of Melbourne. Port of Melbourne notes 
that port rail shuttles are not expected to have a configuration consistent with Indicative 
Services 

 section 4.2(c)(iv) on the development of port rail shuttles, and whether the associated 
information at the end of section 4.2 related to section 4.2(c)(iv) is appropriate.  

SCT 

SCT submits that its preference is to retain the pricing approach set out in the 2008 IAU. In 
particular, SCT notes the following concerns with the proposed pricing approach in the 2018 
IAU:407 

 It had no power in recent negotiations under a similar pricing approach, and were forced 
to pay the proposed increase in rates. 

 The Indicative Access Charges Range is too wide and does not provide real guidance. 
This concern is reflected in ACIL Allen’s critique of the 2018 IAU, commissioned by 
SCT.408 

 Commercial pressure will result in prices moving closer to the ceiling relative to the 
current approach. 

 There are practical difficulties in reaching the same Charges for all competitors in a 
market. 

 It encourages an expectation by larger operators operating in multiple markets to 
demand volume discounts, allowing potential cross subsidisation across markets. 

 The calculation of the proposed floor and ceiling prices is based on incorrect 
assumptions, which leads to inflating the ceiling price. 

SCT also raises concerns regarding ARTC’s proposed approach to annual CPI increases in 
Charges. In particular, SCT submits that this approach:409 

 results in escalation against a substantial amount of costs that will be fixed during the 
term, such as depreciation 

 does not encourage ARTC to find efficiencies and pass them back to the market. 

SCT submits that as an alternative, the 2018 IAU should include transparent Charge 
escalation provision that specifically measures movements in variable costs and accounts 
for sharing efficiency measures with users.410 

                                                
406  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 4. 
407  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 1. 
408  ACIL Allen, SCT Logistics submission to ACCC –  ARTC’s 2018 Interstate Access Undertaking, 25 May 2018, p. 5. 
409  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
410  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
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Southern Shorthaul Rail 

SSR submits the proposed ceiling rates are high and do not take into account what rate 
increases Operators can bear.411 This could lead to freight volumes shifting from rail to 
road.412 

SSR considers that the proposed level and structure of Charges does not encourage 
investment, noting it will deter rail Operators from investing due to the risk of ceiling prices 
being reached and making rail freight unviable. Rail assets such as locomotives and rolling 
stock are a 30-year investment which operators are unlikely to make with the potential of 
such high ceiling rates.413 

SSR submits that ARTC’s proposed banded negotiate-arbitrate model is ‘poorly suited’ to 
small rail operators, where timely or costly regulation and arbitration significantly affects 
business operations. Further, SSR considers that the proposed approach does not balance 
the interests of access seekers or the general public.414 

SSR submits that it is not seeking more flexible negotiations with ARTC and are satisfied 
with the current access rate arrangement.415 It considers that that the Indicative Services 
approach provides a ‘level playing field’ for all rail operators.416 SSR notes that it does not 
operate any services similar to the Indicative Service. SSR’s primary train configurations are 
heavy axle load (23t) operating at 80km/h, being a standard/non-scheduled freight or grain 
service.417 

SSR considers that ARTC will have significant bargaining power over SSR, as it competes 
with other rail operators and other modes of freight transport. SSR considers it holds a 
weaker bargaining position as ARTC has a monopoly on significant rail corridors.418 

Sydney Rail Services 

SRS submits that its main concerns with the 2018 IAU relate to the proposed Access 
Charges Range and the proposed negotiate-arbitrate model.419  

In relation to the Indicative Access Charges Range, SRS submits that Charges near the floor 
price would lead to savings. However, SRS is concerned that the wide band of Charges and 
ceiling prices would lead it to becoming uncompetitive with other transport modes.420  

SRS submits that the proposed negotiate-arbitrate will leave it ‘with little to no bargaining 
position’, as it has ‘a very small footprint and ARTC holds the keys to vital rail corridors’. 
Further, SRS considers that:421  

                                                
411  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
412  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
413  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
414  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
415  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 3. 
416  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
417  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 3. 
418  SSR, Submission from Southern Shorthaul Railroad in relation to the proposed ARTC 2018 Interstate Access Undertaking, 

8 June 2018, p. 2. 
419  Sydney Rail Services, Re. ARTC 2018 Interstate Network Access Undertaking, 19 June 2018, p. 1.  
420  Sydney Rail Services, Re. ARTC 2018 Interstate Network Access Undertaking, 19 June 2018, p. 1. 



Draft decision  183 

 

…the current transparent pricing schedule provides a level playing field amongst all 
rail operators and provides a stable benchmark for future rail growth and competition, 
allowing future new rail operators to compete on transparent rate structure. 

12.3. ACCC view 

The ACCC considers that ARTC’s proposed approach to the structure of Charges is not 
appropriate to accept. In particular, the ACCC has concerns that ARTC’s proposed approach 
to developing and levying Charges does not provide sufficient clarity and certainty in the 
operation of the IAU (section 44ZZA(3)(e)). In certain respects, ARTC’s proposed approach 
also does not promote the economically efficient operation of, use of and investment in the 
Interstate Network (section 44ZZA(3)(aa)) and is not in the interests of those seeking access 
to the Interstate Network (section 44ZZA(3)(c)). 

The ACCC’s views on the structure of Charges are separated into the following matters: 

 Structure of Charges 

 The use of an Indicative Access Charges Range 

 Publishing Charges faced by other users 

 The criteria for Charge differentiation 

 Annual escalation of the Indicative Access Charges Range 

 Indicative Services 

 ATMS. 

Structure of Charges 

The ACCC considers ARTC’s two part tariff approach is not appropriate as ARTC has not 
sufficiently demonstrated that its proposed approach promotes the economically efficient 
operation of, use of and investment in the Network (section 44ZZA(3)(aa)). In particular, 
ARTC has not sufficiently demonstrated that a two part tariff, with a negotiable allocation 
between the flagfall and variable components, is cost reflective for Segments where revenue 
is close to the Ceiling Limit. The ACCC considers ARTC’s proposed removal of the ENOC is 
appropriate for clarity and certainty for those who seeking access to the Interstate Network. 

ARTC submits that the use of a flagfall component is essentially a take or pay component of 
Charges.422 However, the ACCC notes that the flagfall and variable components are not tied 
to the recovery of particular costs ARTC incurs as a result of operating the Network.  

Under the objectives set out in section 1.2(d), the intent of the 2018 IAU is to reach an 
appropriate balance between the legitimate business interests of ARTC, interests of the 
public and the interests of those seeking access to the Interstate Network. Within these 
broader objectives, the ACCC notes that ARTC have the following objectives: 

 the recovery of all reasonable costs associated with the granting of Access to the 
Network (section 1.2(d)(i)(A)) 

 stimulate consumer confidence, competition, and market growth in the rail industry 
(section 1.2(d)(i)(C)) 

 the promotion of economically efficient investment, use and operation of, the Network 
(section 1.2(d)(ii)(B)) 

                                                                                                                                                  
421  Sydney Rail Services, Re. ARTC 2018 Interstate Network Access Undertaking, 19 June 2018, p. 1. 
422  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 11. 
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 promoting other relevant social objectives, such as an increase of traffic from road to rail 
(section 1.2(d)(ii)(C)). 

The ACCC accepts that there may be trade-offs between these objectives. For example, 
setting Charges flexibly between the flagfall and variable components may assist in market 
growth and increasing traffic from road to rail. However, setting Charges in this manner is 
unlikely to reflect how ARTC incurs costs in operating the Network. This, in turn, means that 
users are not getting a clear signal about the cost they are imposing on the Network. 

As noted in the Draft Decision to the 2008 IAU, the ACCC considers that ARTC’s incentive 
to encourage use of a Segment will potentially reduce as revenue from that Segment 
approaches the full Economic Cost.423 Further, the ACCC considers that as cost recovery of 
a Segment increases, this also increases the risk that inappropriate pricing structures could 
be developed or maintained.424 For example, in a situation where revenue for a Segment is 
well below the Ceiling Limit, the associated Charges are likely to be sending a relatively 
weak signal to users regarding the costs of operating that Segment. Therefore, if those 
Charges are not reflective of how ARTC incurs the costs of operating the Segment, this is 
unlikely to substantially weaken that signal further.  

In contrast, if revenue for a Segment is close to the Ceiling Limit, the ACCC considers that 
the associated Charges will provide a relatively stronger signal to users regarding the cost of 
operating that Segment. Therefore if the flagfall and variable components of the Charge for 
that Segment are not reflective of the costs ARTC incurs for that Segment, users are not 
getting a clear signal about the cost they are imposing on that Segment. Further, those who 
have caused the cost on that Segment are not necessarily paying for the full cost they have 
caused.  

In the Draft Decision to the 2008 IAU, the ACCC considered that the structure of Charges 
warranted consideration over time as cost recovery on the Network increased. In particular, 
ARTC should consider whether it is appropriate to re-balance the price structure as part of 
any future changes to indicative prices.425 As noted in chapter 7of this Draft Decision, there 
is at least one Segment in the Network where revenue is nearing the Ceiling Limit, and one 
that has breached the Ceiling Limit. ARTC submits it is implementing a banded negotiate-
arbitrate model to improve the flexibility of services agreed with customers while ensuring 
the pricing objectives are maintained.426  

However, ARTC has not provided any evidence that it has undertaken analysis to consider 
whether the pricing structure is appropriate for Segments where revenue is close to the 
Ceiling Limit. In particular, it is unclear if ARTC has taken the objective set out in section 
1.2(d)(ii)(B) (the promotion of economically efficient investment, use and operation of the 
Network) into consideration in its proposed approach for the structure of Charges. 

The ACCC considers that it is unlikely that determining the flagfall and variable components 
of Charges on the basis of negotiation will be cost reflective. This is for two reasons. 

First, ARTC has not provided any evidence that the flagfall (based on $/km) and variable 
(based on $/GTK) component of Charges corresponds to the respective fixed and variable 
costs caused by each Operator. If the structure of Charges does not correspond with the 
fixed and variable costs caused by each Operator, the ACCC considers that this will result in 
allocative and productive inefficiency. In particular, allocative inefficiency occurs because 
prices do not correspond with efficient costs. Productive inefficiency occurs because of 

                                                
423  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 115. 
424  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 115. 
425  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, pp. 115–6. 
426  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 5. 
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possible breaches of the Ceiling or Floor Limits arising from access revenue not 
corresponding to costs. 

Second, ARTC submits that the composition of revenue from the flagfall and variable 
components of Charges is determined by negotiations between ARTC and the access 
seeker, rather than reflecting the composition of costs of the relevant Segment. As a result, 
prices may not reflect efficient costs. Further, the access seeker’s exposure to price volatility 
may depend on the strength of their negotiating position.  

For example, those that are in a relatively weak negotiating position may face a higher 
flagfall component of charges than those in a relatively stronger negotiating position. This is 
because Operators are liable for the flagfall component of Charges irrespective of whether it 
uses the Train Path or not. Further, ARTC submits that it ‘is prepared to accept the volume 
risk represented in highly variable charges to promote above-rail competition’427, suggesting 
it has a preference for a higher flagfall component of Charges. Where an Operator’s use of 
Train Paths is less than what it has contracted for, this means that the unit cost of access 
Charges increases as a result of a higher flagfall Charge. The ACCC notes that this scenario 
may be mitigated by ARTC publishing Charges faced by other users. The ACCC’s views on 
ARTC’s proposed approach to publishing Charges faced by other users is set out below. 

Where the structure of Charges are not cost reflective, Operators are unlikely to receive a 
clear signal of the cost they are imposing on a Segment. As a result, Operators may be 
providing, or may be the recipient of, a cross-subsidy to or from other Operators using that 
Segment.  

While the ACCC is aware of two Segments that are nearing or have breached the Ceiling 
Limit, it has been unable to establish actual Floor and Ceiling Limits for the Segments of the 
Network (see chapter 7 of this Draft Decision). As a result, the ACCC cannot determine how 
many Segments are close to or have breached their respective Ceiling Limits. Further, the 
ACCC has concerns that ARTC has not provided a full set of cost allocators for capex and 
opex, and has concerns regarding whether the proposed cost allocators are appropriate (see 
chapters 7 and 11 of this Draft Decision). In the absence of such information, the ACCC 
considers that ARTC’s proposed structure of Charges is not appropriate. This is on the basis 
that it does not promote the economically efficient operation of, use of and investment in the 
Interstate Network (section 44ZZA(3)(aa)).  

ARTC also proposes to remove the ENOC, on the basis that it has not been applied by 
ARTC in the operation of the 2008 IAU.428 The ACCC considers that removing the ENOC is 
appropriate on the basis that it provides clarity and certainty about what Charges access 
seekers are subject to (section 44ZZA(3)(e)). The ACCC considers that this is in the 
interests of those seeking access to the Interstate Network (section 44ZZA(3)(c)). 

Calculating the Indicative Access Charges Range 

The ACCC considers the proposed Indicative Access Charges Range is not appropriate, as 
it does not provide sufficient clarity and certainty regarding the calculation of the range 
(section 44ZZA(3)(e)). The ACCC also considers that the proposed approach to calculating 
the Indicative Access Charges Range does not promote the economically efficient operation 
of, use of and investment in the Interstate Network (section 44ZZA(3)(aa)).    

As noted previously, ARTC submits that using a banded negotiate-arbitrate model for 
Charges improves flexibility of services, while ‘ensuring the pricing objectives are maintained 
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with a fundamental commitment to transparency and non-discriminatory pricing’.429 Further, 
ARTC submits that it considers that transparency in the banded negotiate-arbitrate 
framework comes from defining the following for each Segment:430 

 the direct cost of operating that Segment, as defined in the published floor price 

 the full Economic Cost of that Segment, as defined in the ceiling price. 

This is reflected in section 1.1(e) of the 2018 IAU. 

The ACCC notes that the Indicative Access Charges Range does not make reference to 
floor and ceiling prices. Rather, the Indicative Access Charges Range sets out tariffs in 
terms of Minimum and Maximum $/GTK and flagfall. However, for the purposes of assessing 
the 2018 IAU, the ACCC assumes that Minimum $/GTK and flagfall tariffs are equivalent to 
the floor price, Maximum $/GTK and flagfall tariffs are equivalent to the ceiling price. As a 
result, the ACCC understands that the Minimum tariffs set out in section 4.6(b) are intended 
to recover the Floor Limit for that Segment, and the Maximum tariffs are intended to recover 
the Ceiling Limit for that Segment. While the ACCC understands that section 1.1 of the 2018 
IAU is intended to provide context, the ACCC considers that using consistent terminology 
throughout the Undertaking provides clarity and certainty in the operation of the IAU (section 
44ZZA(3)(e)). 

A number of stakeholders raised concerns regarding the proposed Maximum $/GTK and 
flagfall tariffs, and the effects if ARTC were to set Charges at that level. For example, Pacific 
National raised concerns that ARTC’s approach to the Indicative Access Charges Range 
could lead to Charges being increased by between 2.5 and 5 times the existing Charges.431 
Further, the ACCC notes Pacific National and SCT’s concerns regarding the effect of a wide 
Indicative Access Charges Range on their ability to negotiate Charges. 

 ARTC submits that the:432 

… 2018 IAU imposes a significant constraint on ARTC by highlighting that it will not 
charge more than the ceiling price for any intermodal super freighter service; no 
matter the flexibility it negotiates with its customers.   

The ACCC notes that there is a substantial difference between the Minimum and Maximum 
tariffs for each Segment, as set out in section 4.6(b) of the 2018 IAU. Table 39 sets out the 
percentage difference between the Minimum and Maximum tariffs for each Segment. 

  

                                                
429  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 5. 
430  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 6. 
431  Pacific National, Pacific National Submission in response to ARTC’s 2018 Interstate Access Undertaking – Volume 1: 
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Table 39: percentage difference between Minimum and Maximum tariffs in 
2018 IAU 

Segment Minimum 
$/GTK tariff 

Maximum 
$/GTK tariff 

Percentage 
difference 

Dry Creek – Parkeston 0.98 7.96 712.97 

Tarcoola – API 1.23  29.16  2280.24 

Dry Creek – Melbourne (Spencer St ) 2.36  14.67  520.65 

Appleton DJ – Footscray 2.23  212.17  9431.27 

Melbourne (Tottenham) – Macarthur 1.49  15.99  970.80 

Newcastle – Acacia Ridge 1.65  17.63  969.72 

Crystal Brook – Parkes 1.34  15.56  1058.67 

Cootamundra – Parkes 0.88  21.88  2391.80 

Dry Creek – Pelican Point 6.04  37.91  527.62 

Port Augusta – Whyalla 0.23  134.21  58251.30 

Moss Vale – Unanderra 3.98  40.96  928.45 

SSFL 0.88  85.73  9641.82 

MFN 7.66  70.99  827.38 

Note: the proposed Minimum and Maximum tariffs do not reflect the reallocation of capex from the Port Augusta – Whyalla 
Segment. 
Source: section 4.6(b) of the 2018 IAU 

The ACCC acknowledges that the Indicative Access Charges Range is intended to ensure 
that ARTC does not recover less than the Floor Limit or more than the Ceiling Limit. 
However, the ACCC considers that the wider the Indicative Access Charges Range is for a 
particular Segment, the less guidance it provides regarding the actual Charges that will be 
levied.  

The ACCC considers that the effect of a wide Indicative Access Charges Range is mitigated, 
at least in part, through ARTC’s commitment to publish the Charges faced by other users. 
However, the ability to mitigate this effect is dependent on the information ARTC publishes. 
The ACCC’s views on ARTC’s proposed approach to publishing Charges faced by other 
users is set out below. However, the ACCC considers that the proposed approach to the 
Indicative Access Charges Range illustrates that users may be subject to large increases in 
Charges, at least at the commencement of Access Agreements based on the 2018 IAU. 

As noted in chapter 7 of this Draft Decision, the ACCC has concerns regarding the 
calculation and composition of the proposed Floor and Ceiling Limits, which are an input to 
Minimum and Maximum tariffs. In particular, the ACCC has concerns about how the Floor 
and Ceiling Limits are calculated, and the transparency ARTC provides users in those 
calculations. The ACCC considers that while using an Indicative Access Charges Range as 
part of a banded negotiate-arbitrate model may be appropriate, the proposed implementation 
is not appropriate. In particular, the ACCC considers the inputs to setting the Minimum and 
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Maximum tariffs do not provide sufficient clarity and certainty to users about how the 
Indicative Access Charges Range is determined (section 44ZZA(3)(e)). Further, in its current 
form, the ACCC considers that this does not promote the economically efficient operation of, 
use of and investment in the Interstate Network (section 44ZZA(3)(aa)).    

The ACCC notes Pacific National’s concerns that the ACCC will have limited ability to 
arbitrate disputes related to Charges, where the Charge sits within the Indicative Access 
Charges Range. In the event of a dispute, the ACCC considers that it is not required to 
endorse a Charge simply because it falls within the Indicative Access Charges Range. In 
particular, the ACCC notes that there are a number of factors under section 3.12.4(b)(vi) it 
will take into account in arbitrating a dispute. While this does include the principles, 
methodologies and provisions set in the 2018 IAU, it also includes a number of other 
considerations relevant to arbitrating disputes related to Charges.  

Further, the ACCC considers that there is nothing within the 2018 IAU that restricts the 
ability of users to raise a dispute about a Charge that falls within the Indicative Access 
Charges Range. 

Publishing Charges faced by other users 

The ACCC considers that ARTC’s proposed approach to publishing Charges faced by users 
to be appropriate, subject to amendments for clarity and certainty. 

ARTC submits that it will be providing ‘a unique level of transparency for infrastructure 
access’ by publishing the following for each Segment:433 

 Historic prices for the provision of services  

 Commercially agreed terms and conditions for existing and potential users to access 
such prices. 

The ACCC notes concerns raised by SCT, SSR and Sydney Rail Services regarding the 
ability to negotiate Charges with ARTC. The ACCC considers that the following sections of 
the 2018 IAU can address these concerns: 

 limits on Charge differentiation (section 4.3) 

 publishing Charges for Services that have been granted Access to the Network (sections 
2.7(b)(iv), 3.3(a) and 3.8(c)(iv)). 

However, the ability for these provisions to address stakeholders’ concerns is dependent on 
what information ARTC provides in relation to the Charges it intends to publish. As noted in 
chapter 5 of this Draft Decision, the ACCC considers that it is unclear what information 
ARTC is obliged to publish. For example, the 2018 IAU refers to the publication of Charges, 
which the ACCC considers to be a subset of the ‘commercially agreed terms and conditions’ 
ARTC submits that it will publish for ‘existing and potential users to access’. The ACCC 
notes that ARTC published a ‘standing offer’ in September 2018 setting out prices it intended 
to apply from 1 July 2019. It is unclear whether the information in the standing offer reflects 
the information ARTC intends to publish under the abovementioned sections. 

Chapter 5 of this Draft Decision sets out a non-exhaustive list of questions in regards to the 
information ARTC is obliged to publish. In addition, the ACCC notes Pacific National’s 
submission that section 4.2 of the 2018 IAU provides limited guidance on the factors ARTC 
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will have regard to in setting Charges, which means rail operators will have no certainty 
regarding how Charges are set.434  

Pacific National further submits that ARTC should be required to disclose how it established 
Charges for each access seeker, including referencing how the principles have been applied 
and any other factors have been considered.435 The ACCC considers that disclosing the 
factors that ARTC took into consideration in setting Charges would be consistent with 
section 1.2(c) of the 2018 IAU.  

As noted previously, the ACCC considers it to be critical that the 2018 IAU provides for 
sufficient certainty and clarity in its terms, effect and operation in order to enable ARTC and 
access seekers to be adequately aware of their respective rights and obligations. Such an 
approach would avoid unnecessary costs, monetary or otherwise, when utilising the 
processes set out in the IAU.  

Accordingly, the ACCC considers ARTC’s proposed approach to publishing Charges faced 
by users to be appropriate, subject to amendments to sections 2.7(b)(iv), 3.3(a) and 
3.8(c)(iv) to provide clarity and certainty as to its obligations regarding the publication of this 
information in compliance with these sections. Providing clarity and certainty regarding the 
information about Charges ARTC publishes, is both in the legitimate business interests of 
ARTC and the interests of those seeking access to the Interstate Network (sections 
44ZZA(3)(a), (c) and (e)). 

The criteria for Charge differentiation 

As noted previously, ARTC has proposed one change to the criteria for Charge 
differentiation to include ‘changes requested by the Application to the Indicative Access 
Agreement’ as a factor ARTC will have regard to. The ACCC considers that ARTC’s 
proposed addition is in ARTC’s legitimate business interests (section 44ZZA(3)(a)), but also 
provides clarity and certainty to those seeking access to the Interstate Network (sections 
44ZZA(3)(c) and (e)). 

The ACCC notes Pacific National’s concerns regarding the factors for Charge differentiation 
in the 2018 IAU. In particular, Pacific National considers that the 2018 IAU provides limited 
guidance on the factors ARTC will have regard to, and that the factors set out in section 4.2 
are limited to the effect on ARTC’s business. 

The ACCC considers that there are a number of sections of the 2018 IAU that set out 
principles and objectives for developing Charges. As Pacific National notes in its submission, 
section 4.2 sets out the factors on ARTC’s business that it will have regard to in developing 
Charges. Section 4.3 set limits on Charge differentiation. 

In addition, section 1.2(d) also sets out objectives for developing Charges, which relates to 
balancing the: 

 legitimate business interests of ARTC 

 interests of the public 

 interests of those seeking access to the Interstate Network. 
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More widely, in assessing whether ARTC’s 2018 IAU is appropriate, including its approach 
to developing Charges, the ACCC has also had regard to the other matters set out in section 
44ZZA(3) of the Act. This includes the pricing principles set out in section 44ZZCA.  

The ACCC also notes Pacific National’s submission that undertakings for the Aurizon 
Network and Queensland Rail Network use a hierarchy of pricing principles. The ACCC 
considers that it is not appropriate in this instance to set out a hierarchy of principles and 
objectives in the 2018 IAU. In particular, the ACCC considers that a different weighting of 
principles may be required depending on the circumstances.  

For example, for Segments where revenue is well below the Ceiling Limit, ARTC may 
prioritise ‘[stimulating] customer confidence, competition and market growth in the rail 
industry’436 over ‘the recovery of all reasonable costs associated with the granting of Access 
to the Network’.437 For Segments where revenue is close to the Ceiling Limit, ARTC may 
reverse these priorities. The ACCC consider that taking a flexible approach is both in the 
legitimate business interests of ARTC and in the interests of those seeking access to the 
Interstate Network (sections 44ZZA(3)(a) and (c)).  

Annual escalation of the Indicative Access Charges Range 

The ACCC considers that ARTC’s proposed approach to escalating the Indicative Access 
Charges is not appropriate, as it does not allow for decreases in minimum and maximum 
tariffs. On this basis, the ACCC considers that ARTC’s approach does not promote the 
economically efficient operation of, use of and investment in the Interstate Network (section 
44ZZA(3)(aa)). Further, the ACCC considers that ARTC’s proposed approach to varying 
prices does not provide incentives to reduce costs or otherwise productivity (section 
44ZZA(3)(ab)). 

The ACCC also considers that CPI is unlikely to reflect the variation in the Floor Limit, and 
thus the minimum tariff. In addition, the ACCC considers that ARTC has not provided 
sufficient evidence that escalating the Ceiling Limit, and thus the maximum tariff, by CPI 
reflects changes in input costs. However, the ACCC also notes that varying Charges by CPI 
provides clarity and certainty to access seekers regarding how the Indicative Access 
Charges Range may change over time. The ACCC therefore seeks views from stakeholders 
regarding whether restricting any increases in the Indicative Access Charges Range to CPI 
is appropriate. 

The ACCC notes that under section 4.6(d) of the 2018 IAU, ARTC will escalate the bounds 
of the Indicative Access Charges Range by CPI on an annual basis. This is in contrast to 
clause 4.5(a) of the ITAA, which states that ARTC may vary Charges by CPI annually. This 
is discussed in further detail in chapter 17 of this Draft Decision. 

The equivalent section of the 2008 IAU allows ARTC to vary Indicative Charges by up to 
CPI, which ARTC submits provides scope for disputes being raised on annual escalations as 
well as requiring a complex variation clause in both the IAU and ITAA.438 It is unclear 
whether ARTC’s proposed change in approach is due to access holders raising disputes 
regarding the escalation of Charges under the 2008 IAU. 

The ACCC notes SCT’s view that applying CPI to the Indicative Access Charges Range 
does not encourage ARTC to find cost efficiencies and pass these on to users. The ACCC 
agrees that the proposed approach is unlikely to provide an incentive to seek out efficiencies 
in the operation of the Network and share those benefits with users.  

                                                
436  See section 1.2(d)(i)(C) of the 2018 IAU. 
437  See section 1.2(d)(i)(A) of the 2018 IAU. 
438  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
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In the Draft Decision for the 2008 IAU, the ACCC considered that incentives were needed for 
ARTC to continue to reduce its costs.439 However, the ACCC considered that ARTC already 
had incentives to improve efficiency as it recovered less than its Economic Costs on all 
Segments and the Network was below full utilisation.440 The ACCC considers that any 
incentive to improve efficiency as a result of ARTC recovering less than its Economic Costs 
weakens as the revenue for those Segments approaches the Ceiling Limit. It is unclear 
whether ARTC has taken this into consideration in its application. 

The ACCC notes that ARTC’s proposed approach to varying prices does not include a 
provision for the minimum and maximum tariffs to decrease. Specifically, the Charges 
variation formula set out in section 4.6(d) does not allow for decreases in tariffs. The ACCC 
considers that if there is a real decrease in costs that make up the Floor and Ceiling Limits, 
while the Indicative Access Charges Range escalates by CPI, this could lead to a situation 
where the: 

 minimum tariff represents a Charge that provides revenue that is higher than the Floor 
Limit 

 maximum tariff represents a Charge that provides revenue that is higher than the Ceiling 
Limit. 

Conversely, if there is a real increase in costs that make up the Floor and Ceiling Limits, 
applying a CPI escalation to the Indicative Access Charges Range results in the: 

 minimum tariff representing a Charge that provides revenue that is less than the Floor 
Limit 

 maximum tariff representing a Charge that provides revenue that is less than the Ceiling 
Limit. 

The ACCC also considers that this approach could lead to situations where Charges breach 
the stated maximum tariff. For example, the ACCC notes that in the September 2018 
standing offer, ARTC proposes to implement a CPI+2 per cent increase on Segments 
between Adelaide and Kalgoorlie until 30 June 2023.441 The ACCC understands that the 
proposed approach to escalating Charges for these Segments is because the market can 
bear real increases. If Charges continue to increase at a higher rate than the maximum tariff 
as part of the Indicative Access Charges Range, this will lead to Charges breaching the 
Ceiling Limit. 

The ACCC notes that the Floor and Ceiling Limits in the 2018 IAU financial model are 
derived using forecast costs for each Segment for the 2018–19 year, and then escalated by 
CPI annually. However, ARTC’s nominal maintenance expenditure for each Segment 
between 2007–08 and 2017–18 shows greater variation than can be explained by changes 
in CPI (see chapter 11 of this Draft Decision). As maintenance costs represent the majority 
of costs that make up the Floor Limit calculations, the ACCC considers this illustrates that 
escalating the minimum tariff by CPI is not cost reflective. Further, as ARTC has been 
unable to provide actual data on how the Ceiling Limit has changed over time, the ACCC 
considers there is insufficient evidence that escalating maximum tariffs in the Indicative 
Access Charges Range by CPI reflects changes in input costs. 

Although the ACCC has concerns that escalating the Indicative Access Charges Range by 
CPI is not cost reflective, it notes that limiting variations in Charges to CPI provides clarity 
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and certainty to access seekers. In particular, applying an index, such as CPI, to the 
Indicative Access Charges Range may act to smooth large fluctuations in input costs over 
time, and thus provide stability in Charges. The ACCC seeks views from stakeholders 
regarding whether restricting any increases in the Indicative Access Charges Range to CPI 
is appropriate. 

However, the ACCC considers that not including a mechanism to allow for decreases in 
minimum and maximum tariffs is not appropriate. The ACCC considers that there could be 
instances where the cost of inputs making up the Floor and Ceiling Limits decrease in real 
terms. By not including a provision to allow Charges to decrease in line with decreases in 
input costs, the ACCC considers that ARTC’s approach is not cost reflective. In turn, the 
ACCC considers that ARTC’s approach does not promote the economically efficient 
operation of, use of and investment in the Interstate Network (section 44ZZA(3)(aa)). In 
addition, not including a provision to allow Charges to decrease does not provide an 
incentive for ARTC to reduce costs or otherwise improve productivity (section 44ZZA(3)(ab)). 

Indicative Services 

The ACCC considers ARTC’s approach to Indicative Services is not appropriate. The ACCC 
considers that the characteristics of the Indicative Service do not reflect the predominant 
train type in use for Segments on the Interstate Network. On this basis, the ACCC considers 
that ARTC’s approach does not promote the economically efficient operation of, use of or 
investment in the Interstate Network (section 44ZZA(3)(aa)). It also does not provide clarity 
and certainty to Operators regarding the configuration of the train type, which the Indicative 
Access Charges Range is based on (section 44ZZA(3)(e)). 

The ACCC notes that ARTC has proposed changes to the characteristics of the Indicative 
Service such that it is consistent with the actual Indicative Service in use on the Network. 
ARTC submits that this is the Freightliner service.442 As noted by NSW Trains, the Indicative 
Service set out in the 2018 IAU appears to be that of a Super Freighter train.443 

Based on Network use data from 2017–18, the ACCC understands that Super Freighters are 
the largest contributors to GTK, Train km and total Charges paid on the Network in 
aggregate. However, the ACCC understands that Super Freighters are not necessarily the 
predominant train type on all Segments of the Network. Further, the ACCC understands that 
there are a number of Segments that Super Freighters do not operate on. However, the 
ACCC notes that ARTC has assigned Minimum and Maximum Tariffs for those Segments, 
based on the Indicative Service.    

The ACCC considers it appropriate to base the characteristics of the Indicative Service on 
the predominant train type on the Network. In particular, it reflects how the Network is being 
used, and thus promotes the economically efficient use of, operation of and investment in 
the Network (section 44ZZA(3)(aa)). Further, it provides clarity and certainty to Operators 
regarding the configuration of the train type the Indicative Access Charges Range is based 
on (section 44ZZA(3)(e)). However, based on the information provided by ARTC in response 
to the ACCC's information requests, the ACCC has concerns that applying a single 
Indicative Service across all Segments of the Network is not reflective of how the Network is 
used. The ACCC therefore considers that ARTC’s proposed approach to the Indicative 
Service is not appropriate. 

The ACCC notes that ARTC has retained the following caveats regarding the maximum 
length of the Indicative Service from the 2008 IAU: 
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 1500 metres east of Adelaide and Parkes (until Capital Expenditure is commissioned on 
the Segments Melbourne – Macarthur and Parkes – Cootamundra) 

 1800 metres on the Segments Melbourne – Macarthur and Parkes – Cootamundra 
(following commissioning of Capital Expenditure on the Segments Melbourne – 
Macarthur and Parkes – Cootamundra) and Southern Sydney Freight Line. 

As noted in chapter 6 of this Draft Decision, there has been a number of capex projects 
undertaken on Melbourne – Macarthur and Parkes – Cootamundra Segments. However, it is 
unclear whether these projects allow 1800 metre trains on the Melbourne – Macarthur and 
Parkes – Cootamundra Segments. The ACCC notes that these conditions have been in 
place since the 2008 IAU was accepted. The ACCC therefore seeks further information from 
ARTC in regards to the inclusion of these conditions. In particular: 

 Has the aforementioned capex allowing 1800 metre trains to run on the Melbourne – 
Macarthur and Parkes – Cootamundra Segments already occurred? 

 If not, is this capex likely to occur during the proposed term of the 2018 IAU? 

The ACCC considers that if that capex has already occurred, section 4.6(a)(iii) should be 
amended accordingly. However, if that capex has not occurred and is unlikely to occur 
during the term of this undertaking, the ACCC considers that it is unclear why it should 
continue to be included in section 4.6(a)(iii).  

The ACCC considers that removing information that is not relevant to the characteristics of 
the Indicative Service over the term of 2018 IAU provides clarity and certainty in the 
operation of the IAU (section 44ZZA(3)(e)). This, in turn, benefits those seeking access to 
the Network (section 44ZZA(3)(c)). 

ATMS 

ARTC proposes to include two references to the ATMS in section 4 of the 2018 IAU. In both 
instances, ARTC broadly sets out that ATMS will not be included in the consideration of the 
structure of Charges, including the characteristics of the Indicative Service. 

The ACCC notes that section 4.7 further sets out that ARTC will negotiate with access 
seekers regarding potential adjustments to Charges to implement ATMS, and it reserves the 
right to seek a variation to the 2018 IAU to incorporate ATMS into the RAB. The ACCC 
considers that the proposed drafting of section 4.7 largely reflects that of section 1.1(g), 
discussed further in chapter 4 of this Draft Decision. 

ARTC submits that section 1.1(g) is intended to provide context for the interaction between 
ATMS and the 2018 IAU.444 The ACCC understands that this is also ARTC’s objective for 
including references to ATMS in sections 4.6(a) and 4.7. However, it is unclear whether 
including references to ATMS in section 4 of the 2018 IAU provides those who may wish to 
access the Network with further clarity and certainty over that provided in section 1.1(g).  

Further, the ACCC notes that clause 4.3 of the 2018 ITAA allows for parties to negotiate in 
good faith to amend their Access Agreements to include ATMS and an adjustment in the 
relevant Charges, within the constraints of the revenue ceiling.  

From these provisions, the ACCC understands that ATMS will not form any part of the 2018 
IAU at its commencement date. However, during the term of the undertaking, ARTC or an 
Operator may seek to negotiate an adjustment to an Operator’s Charges within the 
constraints of the revenue ceiling if it would like ATMS to form part of the services provided 
under an Access Agreement. The obligation on either party is only that they will consider the 
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request by the other party and negotiate in good faith in relation to any request for ATMS to 
form part of the Access Agreement.  

The ACCC considers that ARTC should amend its drafting of the 2018 IAU and/or ITAA to 
clarify its intention with the implementation of ATMS, as this will promote clarity and certainty 
in the operation of the IAU and ITAA (section 44ZZA(3)(e)). 
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13. Compliance approach 

This chapter sets out the ACCC’s view on ARTC’s proposed approach to compliance under the 2018 
IAU. 

ARTC did not propose any material changes to the compliance approach from the 2008 IAU, in which 
there was no annual compliance process. The ACCC considers that ARTC should be required to 
include an annual compliance assessment process for all Segments in the IAU. In coming to this 
view, the ACCC considers that an annual compliance assessment process would provide: 

 regulatory consistency with IPART’s compliance process 

 clarity and certainty as to where the Charges are positioned with respect to the Ceiling Limit 

 greater transparency over ARTC’s capex, opex and the RAB. 

ARTC’s approach to the limited compliance obligations in the 2008 IAU have informed this decision. 
The ACCC notes that during the term of the 2008 IAU, ARTC did not inform or seek the approval of 
the ACCC in 47 instances where actual capex exceeded forecast capex by more than 20 per cent as 
required under section 4.4(e) of the 2008 IAU, or no capex had been approved but capex was 
undertaken.  

The ACCC requests that ARTC provide the ACCC with actual values for revenue, capex and opex 
annually for each Segment over the term of the 2018 IAU, in order to assess whether ARTC is 
approaching the Ceiling Limit on any Segments (i.e. access revenue is more than 80 per cent of the 
full Economic Cost). 

If ARTC reaches the 80 per cent threshold on any Segment over the term of the 2018 IAU, the ACCC 
will consider whether a more robust annual compliance assessment process is necessary for a future 
IAU, consistent with that administered under the HVAU. 

The ACCC seeks further submissions from ARTC and stakeholders on the introduction of an annual 
compliance assessment process.      

13.1.  ARTC proposal 

ARTC submits that the 2008 IAU established an Indicative Tariff per Segment which was 
approved by the ACCC on the basis that it fell below the Ceiling Limits for each Segment. 
ARTC notes that for the 2008 IAU, the accepted Indicative Tariff reflected the maximum that 
can be charged for the Indicative Service by ARTC with no ongoing annual compliance.445 

ARTC submits that:446 

No change to the current ACCC compliance process is therefore expected under a 
renewed IAU given that positioning of the tariff compared to the ceiling is easily 
verifiable, in the same way that tariffs are currently compared to the Indicative Tariff, 
and any disputes can be referred to the ACCC. 

13.1.1. Comparison to 2008 IAU 

ARTC does not propose any material changes to the compliance process in the 2018 IAU 
compared with the 2008 IAU. ARTC has not included an annual compliance process in the 
2008 IAU or the 2018 IAU.  

ARTC was subject to a compliance process for capex under section 4.4(e) of the 2008 IAU, 
which required ARTC to obtain the approval of the ACCC if actual capex exceeded 20 per 
cent of forecast capex on the Network in any single year. However, ARTC have removed 
this requirement from section 4.4(e) from the 2018 IAU. 
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13.2. Stakeholder submissions 

IPART submits that the MFN is currently subject to regulation via the NSW RAU. IPART 
notes that it is responsible for assessing compliance with the NSW RAU on an annual basis. 
447 IPART submits that ‘where IPART is reasonably satisfied that access revenue is no more 
than 80% of the access revenue likely to be derived by application of the ceiling test (i.e. 
80% of the full Economic Cost)’, then the he ‘NSW RAU provides for a less-intrusive 
approach to regulation’.448 

IPART submits that for the purpose of applying this test, it must have regard to an indicative 
regulatory asset valuation, based on a DORC methodology, provided by the rail 
infrastructure owner.449 

IPART notes that when they are reasonably satisfied this test is met, its compliance review is 
limited to confirming that there has been no material change in either revenue or costs over 
the past 12 months.450 

13.3. ACCC view 

The ACCC notes that there has been no annual compliance process under the 2008 IAU. 
The ACCC considers that ARTC should include an annual compliance assessment process 
in the 2018 IAU for all Segments.  
 
The ACCC considers that an annual compliance assessment would ensure that:  

 ARTC is incurring prudent capex, efficient opex and is complying with its Ceiling Limit so 
that ARTC is not extracting economic rents from Operators  

 Operators are not paying less than the Floor Limit applied to the Interstate Network.  

The ACCC considers that a compliance process would be in the interests of those seeking 
access to the Interstate Network and provides clarity and certainty regarding whether 
Segments are approaching the Ceiling Limit (sections 44ZZA(3)(c) and (e)), and is essential 
for promoting the efficient operation of, use of and investment in the Interstate Network 
(section 44ZZA(3)(aa)). 

In coming to this view, the ACCC identifies the following issues: 

 A consistent approach to access regulation 

 Ceiling Limit 

 Transparency of capex, opex and the RAB. 

                                                
447  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 1. 
448  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 1. 
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450  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 1.  



Draft decision  197 

 

A consistent approach to access regulation  
ARTC submits that: 451  

 
The 2008 IAU established an Indicative Tariff per segment which was approved by 
the ACCC on the basis that it fell below the calculating ceiling limits for each 
segment.  

 
Section 1.1(c) of the 2018 IAU, unchanged from the 2008 IAU, states that ARTC is unlikely 
to be able to price in any of its markets at levels which will fully recover the full Economic 
Costs of its assets. 

The ACCC notes that ARTC is currently subject to IPART’s compliance process for the 
MFN, a Segment which ARTC is now seeking to roll into the RAB under the 2018 IAU. 
IPART submits that for previous compliance assessments, it has been reasonably satisfied 
that the MFN has passed the test for a less-intrusive approach to regulation, where access 
revenue is no more than 80 per cent of the access revenue likely to be derived by 
application of the ceiling test (that is, 80 per cent of the full Economic Cost).452   

In coming to this view, IPART submits that it considers the reasonableness of ARTC’s 
indicative regulatory asset valuation for the MFN, as well as other elements of Economic 
Cost it proposed. IPART submits that when it is reasonably satisfied this test is met, its 
compliance review is limited to confirming that there has been no material change in either 
revenue or costs over the past 12 months.453 IPART notes that an extensive review of costs 
was unnecessary as access revenue was typically well below 50 per cent of ARTC’s 
estimate of full Economic Cost.454 

However, IPART also submits that: 455 

…in March of this year [IPART]  noted that revenue on the Sydney MFN grew 
substantially over the past year and, if that growth was to continue, would soon reach 
the 80% threshold (of the full economic cost). As a result, IPART decided for the 
2017–18 compliance process, which will commence later this year, ARTC should 
submit ceiling test information rather than continue to base its submission on 
information that suggest no material change has occurred.  

The ACCC considers that because ARTC is seeking to roll the MFN into the RAB, and the 
MFN may be approaching the Ceiling Limit, the 2018 IAU should include an annual 
compliance process to ensure there is transparency over any Segments that are 
approaching the Ceiling Limit. The ACCC considers this will promote the economically 
efficient use of, and investment in, the Interstate Network, is in the interests of those seeking 
access to the Interstate Network, and promotes clarity and certainty in the operation of the 
IAU (sections 44ZZA(3)(aa), (c) and (e)). Consistent with IPART’s regulatory approach, the 
ACCC will consider a Segment is approaching the Ceiling Limit if ARTC is receiving access 
revenue that is more than 80 per cent of the Segment’s full Economic Cost. The ACCC 
considers that this encourages a consistent approach to access regulation (section 
44ZZA(3)(aa)).  

For a more detailed discussion of Segments approaching the Ceiling Limit, see Chapter 8 of 
this Draft Decision. 
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454  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 1-2. 
455  IPART, IPART submission to ACCC – ARTC’s 2018 Interstate Rail Access Undertaking, 11 April 2018, p. 2. 



Draft decision  198 

 

Ceiling Limit  

ARTC submits that it has not proposed to introduce an annual compliance process for the 
2018 IAU, given that the positioning of the tariff compared to the ceiling is easily verifiable, 
similar to how tariffs are currently compared to the Indicative Tariff, and any disputes can be 
referred to the ACCC.456   

As noted in chapter 8 of this Draft Decision, the ACCC does not consider ARTC’s Ceiling 
Limit proposal under the 2018 IAU to be appropriate. The ACCC notes that ARTC has 
provided limited transparency into the calculated Ceiling Limits for 2018–19, and it is unclear 
how the Ceiling Limits have changed between 2007–08 and 2017–18 due to the lack of 
information on actual Ceiling Limits during this time. As a result, the ACCC cannot determine 
how many Segments are close to or have breached their respective Ceiling Limits. 

However, the ACCC notes that the ACCC’s own assessment of the ARTC’s actual revenue 
and submitted Floor and Ceiling Limits showed it has breached the Ceiling Limit in 2013–14 
on the Tarcoola – API Segment.  

The ACCC therefore considers that an annual compliance process is necessary to ensure 
clarity and certainty as to where the Charges are positioned with respect to the Ceiling Limit 
(section 44ZZA(3)(e)).  

Transparency of capex, opex and the RAB  

Capex 

Section 4.4(e) of the 2008 IAU is a prudency measure that provides, in relation to forecast 
capex, that:  

…ARTC will obtain the approval of the ACCC, having regard to the factors in this 
clause, for any increase to Capital Expenditure exceeding 20% of Capital Expenditure 
on the Network in any single year… 

As noted in chapter 6 of this Draft Decision, over the term of the 2008 IAU the ACCC 
calculates 47 circumstances where a prudency assessment of capex was required, due to 
Segments and years where either: 

 the actual capex exceeded approved capex by more than 20 per cent 

 no capex had been approved but capex was undertaken. 

The ACCC notes that without a compliance assessment process, ARTC was obliged under 
section 4.4(e) of the 2008 IAU to inform the ACCC if actual capex exceeded forecast capex 
by more than 20 per cent, and then seek the ACCC’s approval. Instead, ARTC only provided 
supporting documents for its capex as part of the assessment of the 2018 IAU and in 
response to the ACCC’s information requests.  

While ARTC acknowledged it did not undertake the process outlined in section 4.4(e) of the 
2008 IAU, it noted:457 

Given the funding proposals were based on immediate need, ARTC believes the 
prudent course of action was to seek the funds first and seek the prudency test later, 
as it is doing. 
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The ACCC considers that it is not appropriate to seek the prudency of capex undertaken 
over the term of the 2008 IAU as part of the ACCC’s assessment of the 2018 IAU. The 2018 
IAU is forward-looking, where the ACCC assesses ARTC’s proposals for an undertaking that 
applies in the future. While the ACCC requires historical data to assess some of ARTC’s 
proposals for the 2018 IAU (see chapters 6 and 7 of this Draft Decision), the ACCC 
considers the assessment of a replacement undertaking to be a separate process to 
assessing compliance with an existing or previous undertaking.  

Therefore, the ACCC considers that the prudency of capex should be assessed as part of a 
separate annual compliance process. Furthermore, the ACCC notes that the onus was on 
ARTC under section 4.4(e) of the 2008 IAU to inform the ACCC of any circumstances where 
actual capex exceeded forecast capex by more than 20 per cent, and then seek the ACCC’s 
approval.   

The ACCC is of the view that introducing an annual compliance assessment process would 
increase transparency over the capex that is undertaken by ARTC and provide stakeholders 
with clarity and certainty that ARTC is complying with its financial model (section 
44ZZA(3)(e)).  

For further information on capex, see Chapter 11 of this Draft Decision. 

Opex 

As discussed in chapter 11 of this Draft Decision, in response to the ACCC’s second 
information request, ARTC states that it applied a 10 per cent margin on top of the cost of all 
maintenance activities that formed part of the forecasts provided to the ACCC in its 2008 
IAU application. ARTC states that the forecasts reflected the margin included in its alliance 
partnerships which underpinned ARTC’s maintenance activities at that time, which were 
priced at cost plus 10 per cent.458 

ARTC states that from 1 January 2012, it implemented a strategy to insource maintenance 
services on the Interstate Network.459 The ACCC understands that ARTC applied a 10 per 
cent margin to all its in house maintenance activities after 1 January 2012.  The ACCC 
considers that applying a 10 per cent margin on top of the cost of in house maintenance 
activities is unlikely to promote the economically efficient use of, and investment in, the 
Interstate Network (section 44ZZA(3)(aa)).  

The ACCC notes that it was not notified that ARTC applied a 10 percent margin to the cost 
of in house maintenance activities in 2012. The ACCC considers that if there was an annual 
compliance process the ACCC would have had oversight when ARTC made the decision to 
apply a 10 per cent margin on top of the cost of in house maintenance activities from 2012. 
As discussed in chapter 11 of this Draft Decision, the ACCC does not consider it appropriate 
that ARTC has applied a 10 per cent margin on top of the cost of all forecast variable 
maintenance activities as part of the 2018 IAU. 

The ACCC considers that introducing an annual compliance assessment would ensure that 
the ACCC has oversight of the opex ARTC is incurring, which is in the interests of those 
seeking access to the Interstate Network (section 44ZZA(3)(c)) and promotes the efficient 
operation of, use of and investment in the Interstate Network (section 44ZZA(3)(aa)). 

Additionally, the ACCC’s information requests asked ARTC to provide records of actual 
overhead cost data at a Segment level between 2007–08 and 2017–18 in order to calculate 
the Floor and Ceiling Limit on each Segment. In response, ARTC states it did not maintain 
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records of actual overhead data at a Segment level, because there was no requirement 
under the 2008 IAU to do so, such as an annual compliance process.460 

The ACCC considers that incorporating an annual compliance assessment process into the 
2018 IAU will ensure that ARTC maintains accurate records of how it has allocated opex to 
Segments each year. For further discussion on opex, see Chapter 11 of this Draft Decision. 

RAB 

The ACCC considers that it is in the interest of all stakeholders to clearly understand how 
the RAB is determined and annually rolled forward, as the RAB ultimately determines the 
Economic Cost of a Segment or a group of Segments.  

In chapter 6 of this Draft Decision, the ACCC notes that ARTC has provided no transparency 
to how the RAB has been annually rolled forward to 2018–19. The ACCC considers that an 
annual compliance assessment process would provide clarity and certainty in the operation 
of the IAU, in the interests of those seeking access to the Interstate Network (sections 
44ZZA(3)(c) and (e)). 

The ACCC considers that the introduction of an annual compliance assessment process for 
all Segments is necessary to address the issues identified above with the Ceiling Limit, 
capex, opex and the RAB, in order to ensure there is clarity and certainty over the 
positioning of the tariff with respect to the Ceiling Limit.  

The ACCC requests that ARTC provide the ACCC with actual values for revenue, capex and 
opex annually for each Segment over term of the 2018 IAU. The ACCC will use the actual 
values to assess whether ARTC is approaching the Ceiling Limit on any Segments. The 
ACCC will consider that ARTC is approaching the Ceiling Limit on a Segment if its access 
revenue is more than 80 per cent of the full Economic Cost.  

If ARTC reaches the 80 per cent threshold on any Segment over the term of the 2018 IAU, 
the ACCC will consider whether a more robust annual compliance assessment process is 
necessary for a future IAU, consistent with that administered under the HVAU. The ACCC 
notes that a more robust compliance process may involve a reconciliation of access revenue 
with the applicable Ceiling Limit and Floor Limit, and calculation of any unders amount to be 
reimbursed to ARTC and overs amount to be reimbursed to Operators. 

The ACCC welcomes ARTC and stakeholder views on ARTC introducing an annual 
compliance assessment process for all Segments in the IAU.  
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14. Capacity management 

This chapter considers the capacity management provisions governing the allocation and transfer of 
network capacity in section 5 of the 2018 IAU and the ITAA. ARTC has not proposed any changes to 
the capacity management provisions in the 2018 IAU when compared to the 2008 IAU.  

The ACCC considers that the capacity management provisions remain appropriate as they provide 
administrative mechanisms by which ARTC will determine whether there is sufficient capacity to meet 
an Applicant’s request for access, allocate capacity where there are mutually exclusive access right 
applications and resume capacity for under-utilisation and facilitate the transfer of capacity. 

The ACCC also notes the submissions from the Port of Melbourne requesting that ARTC consider 
developing a policy approach under the capacity management provisions to deal with the bottleneck 
between intermodal terminals, future port rail shuttles and the port, and how the capacity resumption 
provisions may affect such services. The ACCC encourages ARTC to engage with the Port of 
Melbourne on these concerns.  

The capacity management provisions of the 2018 IAU relate to the allocation and transfer of 
network capacity. Network capacity in this context encompasses the volume of above-rail 
services that the below-rail network is capable of providing in a given time period.  

Capacity management, and the mechanisms and processes by which train paths are 
allocated and transferred, are important components of network efficiency as the provisions 
affect the extent to which the Interstate Network is utilised.  

14.1. ARTC proposal 

Section 5 of the 2018 IAU relates to the process of identifying whether there is available 
capacity to meet an access applicant’s requirements, the allocation of capacity, and transfer 
of capacity. Specifically, the provisions: 

 govern the preparation of a Capacity Analysis in developing an Indicative Access 
Proposal, including the ability to charge for a more detailed proposal in agreement with 
the Applicant (section 5.1)  

 establish the administrative process for the allocation of capacity where there are 
multiple Applicants for mutually exclusive access rights (section 5.2) 

 acknowledge that the ITAA sets out the circumstances in which ARTC can remove train 
paths for under-utilisation, a Customer may reduce its capacity entitlements, and the 
assignment of train paths to third parties (section 5.3)  

A number of clauses in the ITAA also broadly relate to capacity management, including 
clauses 2, 5, 6, 8, 9 and Schedule 6.   

14.1.1. Comparison to 2008 IAU 

ARTC has not proposed any changes to the capacity management provisions in the 2018 
IAU when compared to the 2008 IAU.  

No substantive amendments have been made to the relevant capacity management 
provisions in the ITAA. Where amendments have been made to the ITAA, these are 
discussed further in chapter 17. 

14.2. Stakeholder submissions 

The Port of Melbourne identifies that trains going to or from the Port of Melbourne need to 
use the ARTC network for all or part of their journey and have to pass through a bottleneck 
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section on the network close to the port that is shared with passenger and interstate train 
movements.461 

The Port of Melbourne submits that this bottleneck, particularly as port rail shuttles develop 
to service proposed metropolitan intermodal terminals, will limit the ability of port shuttle 
trains to be flexible enough to utilise available paths on V/Line and MTM networks. 462 

In order to manage this, the Port of Melbourne recommends that ARTC develop a policy 
position as a way to deal with this concern ‘as port rail shuttles develop in Melbourne over 
the next 5 years, so that the ACCC can consider in its next assessment [of a 2023 IAU] 
whether changes are required [to the capacity management provisions] to provide sufficient 
flexibility.’463 

The Port of Melbourne also recommends that when considering any future replacement to 
the 2018 IAU, the ACCC examine whether clause 5.3(a) of the IAU, which remains 
unchanged from the 2008 IAU, presents any issues for port rail shuttles attempting to make 
efficient use of port rail shuttle access to a shared Melbourne commuter network. 464 

Section 5.3(a) of the 2018 IAU allows ARTC to reduce train paths for under-utilisation by a 
customer, such decisions being subject to the dispute resolution provisions in the ITAA. 465 

14.3. ACCC view  

The ACCC notes that ARTC did not propose any amendments to the capacity management 
provisions in the 2018 IAU, nor were there any submissions from stakeholders on the 
operation of these sections during the term of the 2008 undertaking. As such, the ACCC 
considers that the capacity management provisions remain appropriate as they provide 
administrative mechanisms for: 

 determining whether there is sufficient capacity to meet the requirements of the Applicant 
and the recovery of costs where a complex capacity analysis is required 

 the allocation of capacity where two or more Applicants seek access to mutually 
exclusive access rights by ARTC finalising an Access Agreement on terms and 
conditions (including charges) that are most favourable to it 

 the resumption of capacity for under-utilisation (subject to the dispute resolution 
provisions), the voluntary reduction of capacity by an Operator and the transfer of 
capacity.  

In the absence of any further submissions, the ACCC considers these broad mechanisms to 
be in the legitimate business interests of ARTC and the interests of those seeking access to 
the Interstate Network(sections 44ZZA(3)(a) and (c)) as they clarify both parties respective 
rights and obligations under the IAU and ITAA. These mechanisms collectively maximise the 
use of capacity on the network and promote the economically efficient operation of, use of 
and investment in the Interstate Network, promoting effective competition in upstream and 
downstream markets (section 44ZZA(3)(aa)). 
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The ACCC notes the Port of Melbourne’s request that, during the term of the replacement to 
the 2008 IAU, ARTC develop a policy to help inform the assessment of the capacity 
management provisions in a future undertaking. Specifically, this policy should respond to a 
current bottleneck on the Interstate Network close to the Port of Melbourne that is shared 
with passenger and interstate train movements that will be exacerbated by the increasing 
use of port rail shuttles that service intermodal terminals in the future. The ACCC 
encourages ARTC to engage with the Port of Melbourne on these concerns.  

Further, the Port of Melbourne requests that in assessing any future replacement to the 2018 
IAU, the ACCC consider whether the capacity resumption provisions will affect port rail 
shuttles attempting to make efficient use of a shared Melbourne commuter network. The 
ACCC appreciates the Port of Melbourne highlighting this concern and notes that it will take 
into account all relevant considerations when it assesses any replacement to section 5.3(a) 
in a future undertaking. The ACCC encourages the Port of Melbourne to raise its specific 
concerns by way of a future submission.  
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15. Network Connections, Additions to Capacity, and Network 
Transit Management 

This chapter considers sections 6, 7 and Schedule F of the 2018 IAU and clause 4.7 and Schedule 4 
of the ITAA, which set out the conditions under which ARTC will consent to connect third party track 
to the Interstate Network, invest in additional capacity – including its obligations to consult with 
Operators, and ARTC’s approach to the management of train movements on its Network.  

These provisions remain largely unchanged from the 2008 IAU. 

The ACCC considers that the proposed Network connections, capacity additions and Network Transit 
Management provisions are appropriate to accept, subject to a number of amendments to provide 
clarity and certainty as to their intended operation: 

 amend section 6.1(b) to oblige ARTC to provide reasons, if requested, why it has refused a 
Network connection under any of the relevant grounds in section 6.1(a). The current limited 
obligation may unnecessarily delay a Network connection where a reason for refusal is unrelated 
to a reduction in capacity 

 update the definition of ‘Commuter Peak Services’ in Schedule F of the 2018 IAU and Schedule 4 
of the ITAA, as it currently refers to Newcastle Station, which was closed in 2014.  

With regard to section 6.5 of the 2018 IAU, the ACCC notes that this provision has been in operation 
for over ten years and there has been significant investment in the Interstate Network over this period.  

The ACCC seeks information from ARTC and stakeholders as to how effective this provision has 
been in facilitating consultations in relation to the planning of additional capacity to determine whether 
the approach continues to strike the appropriate balance between effective consultation with users 
and the interests of ARTC as the infrastructure owner, or whether further amendments are necessary. 

Finally, the ACCC notes the Port of Melbourne’s request that ARTC provide clarity around the rules 
for connecting intermodal terminals/hubs ahead of the ‘next undertaking’. As intermodal terminals are 
likely to seek to connect to ARTC’s Interstate Network in the near future, the ACCC encourages 
ARTC to engage with the Port of Melbourne on this matter. 

Network connections and additions  

The Network connection and addition provisions of the 2018 IAU set out the conditions 
under which ARTC will consent to connect third party track to the Interstate Network, invest 
in additional capacity sought by Applicants, and invest in the Network to increase its 
capability to carry additional task, including ARTC’s obligations to consult with Operators.   

15.1.  ARTC proposal 

Section 6 of the 2018 IAU outlines ARTC’s approach to Network connections and to the 
provision of additional capacity. Specifically the provisions include:  

 the conditions governing whether ARTC will consent to other owners of track requests to 
connect their infrastructure to the ARTC Interstate Network and the obligation on ARTC 
to provide the Applicant with written reasons why it is of the view that the connection 
would reduce capacity (section 6.1) 

 the conditions under which ARTC will consent to an access seeker’s request for the 
provision of additional capacity made as part of an application for access, how the costs 
of that additional capacity will be met, the ownership rights to that additional capacity and 
ARTC’s obligation to provide reasons for its decisions (section 6.2) 

 the process ARTC will follow where it has invested in additional capacity for the benefit of 
the rail industry and it wants the ACCC to approve the capital expenditure as being 
efficient. The provision also notes the ACCC may also have regard to the efficiency of 
that additional capacity where approving a variation to the Indicative Access Charges 
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Range to reflect the cost of that additional capacity. Section 6.3(b) sets out the criteria 
the ACCC will have regard to in determining whether to approve ARTC’s application 
(section 6.3) 

 the cost recovery arrangements where ARTC is required to finance improvements and 
extensions to the Network arising from obligations imposed by the Transport 
(Compliance and Miscellaneous) Act 1983 (Vic) (section 6.4) 

 when planning for additional capacity sought by an Applicant (section 6.2) or by ARTC 
for the benefit of the rail industry (section 6.3), ARTC must: (i) provide Operators with a 
reasonable opportunity to present their views; (ii) outline ARTC’s views; and (iii) provide 
a written summary of the result of the consultation including reasons where they have 
disagreed with Operators (section 6.5). 

Clause 4.7 of the ITAA sets out the basis on which ARTC will charge for access to 
extensions and additional capacity added to the Network.  

15.1.1. Comparison to 2008 IAU 

The Network connections and additions provisions remain largely unchanged from the 2008 
IAU apart from the following amendments:  

 update the reference to Indicative Access Charges to Indicative Access Charges Range 
to reflect the move to a tariff range for Indicative Services (sections 6.3(a) and (d)) 

 update the reference to the Transport (Compliance and Miscellaneous) Act 1983 (Vic) 
(section 6.4). 

ARTC is not proposing to review and adjust the proposed ceilings during the course of the 
2018 IAU and ‘avoid any ACCC compliance processes with such adjustments’. As such the 
definitions of future capital projects (and proposed budgets), as reflected in Schedule H of 
the 2008 IAU have been deleted.466 This matter is discussed further in chapter 10 of this 
Draft Decision.  

15.2. Stakeholder submissions 

The Port of Melbourne submits that there ‘are no specific rules in the IAU for connection of 
intermodal terminals/hubs to the Network’ and recommends that ARTC ‘develop a policy 
position on this ahead of the next undertaking’.467 

Pacific National submits a series of questions related to consultation on the additional 
capacity invested in over the life of the 2008 IAU, including whether ‘the capital projects 
ARTC has sought to include in the 2018 IAU delivered demonstrable service-level 
improvements for rail freight services’, such that the number of freight services delivered by 
ARTC increased over the 2008 regulatory period.468 

15.3. ACCC view 

The ACCC considers that sections 6.1 to 6.4 are appropriate to accept, subject to a number 
of amendments and clarifications to the administrative mechanisms to provide clarity and 
certainty as to their intended operation.   

                                                
466  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 24. 
467  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 6. 
468  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 12. 
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With regards to section 6.5, the ACCC seeks submissions from stakeholders as to how the 
Network connection and addition provisions have operated during the term of the 2008 IAU, 
specifically the consultation provisions at section 6.5, prior to forming a final view on whether 
they remain appropriate.  

Network connections 

Under section 6.1(b), ARTC will only provide reasons why it has refused to consent to allow 
a Network connection under clause 6.1(a)(ii) if, in its view, the connection would reduce 
capacity. The ACCC considers this limited obligation may unnecessarily delay a Network 
connection where a reason for refusal is unrelated to a reduction in capacity and is a 
concern that could be remedied if explained.  

While the ACCC expects that ARTC would already inform an Applicant of its reasoning in 
any refusal, the ACCC considers that ARTC’s obligation in this regard should be clear and 
certain. As such the ACCC considers that ARTC should be obliged to provide reasons, if 
requested, why it has refused a Network connection under any of the relevant grounds in 
section 6.1(a). An extension of this obligation could mirror ARTC’s obligation under section 
6.2(e) in relation to ARTC’s decisions on additional capacity.   

This amendment would be in the interests of access seekers on the basis that it would 
provide clarity and certainty to those seeking access to the Interstate Network by clarifying 
why a Network connection has been refused and whether ARTC’s concerns can be resolved 
(sections 44ZZA(3)(c) and (e)). This, in turn, is likely to promote the economically efficient 
operation of, use of and investment in the Network by providing for a clearer process for 
connecting third-party track to the Interstate Network (section 44ZZA(3)(aa)). 

Finally, the ACCC notes the Port of Melbourne’s request that ARTC provide clarity around 
the rules for connecting intermodal terminal/hubs ahead of the ‘next undertaking’. As 
intermodal terminals are likely to seek to connect to ARTC’s Interstate Network in the near 
future, the ACCC encourages ARTC to engage with the Port of Melbourne to establish how 
the Network connection provisions will accommodate intermodal terminals.  

Network additions - applicants 

The ACCC notes that ARTC has not proposed any amendments to section 6.2 of the 2018 
IAU and the ACCC has not received any submissions on the operation of this section during 
the term of the 2008 IAU. In the absence of any further submissions on the operation of 
these provisions, the ACCC considers the mechanisms for consenting to a request for the 
provision of additional capacity by an access seeker to be appropriate.  

Industry consultation 

The ACCC notes that it originally considered ARTC’s 2008 industry consultation process to 
be ‘somewhat opaque’ and that ARTC be obliged to engage with stakeholders on its capital 
expenditure planning and to make publicly available its reasoning in cases where it 
considers the views of Operators to be unreasonable or not commercially suitable.469  

In response ARTC introduced section 6.5 in the IAU, which has been included unchanged in 
the 2018 IAU, obliging ARTC to outline its views on additional capacity, give Operators a 
reasonable opportunity to present their views and circulate a summary of the results of 
consultation, including, where applicable, ARTC’s reasons for disagreeing with Operator’s 
views. 

                                                
469  ACCC, Draft Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, p. 196. 
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At the time of accepting this provision, the ACCC was cognisant that the ‘consultation 
process should not impose an excessive burden on ARTC’ and ‘ARTC should not be obliged 
to address all industry concerns, nor should it be bound to engage in ongoing and iterative 
industry consultation that is more likely to reflect the interests of individual access seekers 
than promote industry efficiency’.470 

The ACCC is unable to form a view on whether the consultation provision in the 2018 IAU 
remain appropriate in its current form.  

The ACCC notes that this provision has been in operation for over ten years and there has 
been significant investment in the Interstate Network over this period. As such, the ACCC 
seeks information from ARTC and stakeholders as to how effective this provision has been 
in practice in facilitating consultations in relation to the planning of additional capacity under 
sections 6.2 and 6.3 of the IAU. This information will be used to determine whether the 
approach continues to strike the appropriate balance between effective consultation with 
users and the interests of ARTC as the infrastructure owner, or whether further amendments 
are necessary. 

Network Transit Management 

The Network Transit Management provisions in section 7 of the 2018 IAU establish that 
ARTC’s objective in managing train movements on the Interstate Network is to ensure that 
services meeting their specified timetabling will exit according to their contracted exit time.   

The provision also provides that where conflicts arises between trains in transit, ARTC will 
manage this in accordance with the Network Management Principles at Schedule F, 
specifically where train paths are interrupted due to matters outside of ARTC’s control and 
there is a need to resolve competing interests of users of the Interstate Network. 

These Network Management Principles are mirrored in Schedule 4 of the ITAA. 

The Network Transit Management provisions and the Network Management Principles in the 
2018 IAU remain unchanged from the 2008 IAU. 

15.4. Stakeholder submissions 

NSW Trains submits that in relation to clause 2.3 of Schedule 4 of the ITAA in relation to 
passenger priority, despite the commitment in the ITAA to provide priority to passenger 
services, NSW Train’s experience on the network shows this has not always been applied.471 

NSW Trains submits that a ‘mechanism that would provide greater confidence to NSW 
Trains that priority to passenger services will be given in practice should be included. This 
should be within the standard Access Agreement, enabling non-compliance to be dealt with 
contractually.’472 

On Network Transit Management, the Port of Melbourne refers to its comments regarding 
the management of capacity provisions in section 5 of the 2018 IAU. These comments 
request that ARTC develop a policy to deal with a bottleneck on the Interstate Network near 
the port that will be exacerbated by the increasing use of port rail shuttles that service 
intermodal terminals in the future. The Port of Melbourne requests that ARTC also consider 
whether the existing capacity management provisions (and here the Network Transit 
Management provisions) will require amendment to accommodate this development. This 
matter is discussed further in chapter 15.  

                                                
470  ACCC, Final Decision - Australian Rail Track Corporation Limited Interstate Access Undertaking, August 2008, p. 66-67. 
471  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
472  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
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15.5. ACCC view 

The ACCC considers that section 7 and Schedule F of the 2018 IAU, and Schedule 4 of the 
ITAA, subject to minor amendments for clarity set out below, are appropriate to accept. The 
network transit management principles specify objective decision making criteria that ARTC 
will apply in managing the transit of trains, including the management of conflicting trains, on 
the Interstate Network.    

These rules are in the interests of both ARTC and those seeking access to the Interstate 
Network as they provide upfront clarity and certainty to Operators of the Interstate  Network 
as to how a service will be managed by ARTC in the event of a conflict between trains 
(sections 44ZZA(3)(a), (c) and (e)). This, in turn, is likely to promote the economically 
efficient operation of, use of and investment in the Interstate Network by maximising the use 
of the existing infrastructure (section 44ZZA(3)(aa)). 

The ACCC notes that ARTC’s definition of ‘Commuter Peak Services’ in Schedule F of the 
2018 IAU and Schedule 4 of the ITAA refers to Newcastle Station. Newcastle Station was 
closed in 2014. The ACCC recommends that ARTC update the reference to the correct train 
station to ensure its administration of the Network Management Principles is clear and 
certain, which is in the interests of ARTC and those seeking access to the Interstate Network 
(sections 44ZZA(3)(a), (c) and (e)). 

The ACCC notes NSW Train’s submission that the introduction of a contractual ‘mechanism’ 
would provide greater confidence that passenger’s services are being given priority in 
practice.  

The ACCC considers that Table 1 of the Train Priority Matrix in Schedule F of the 2018 IAU 
and Schedule 4 of the ITAA make it clear that passenger services are of the highest priority. 
Further, under section 2.3 of the ITAA, ARTC has an obligation to preserve existing or future 
passenger train paths, and apply passenger priority in undertaking any maintenance to the 
network situated in NSW. Based on the information before it, the ACCC does not consider 
any further mechanisms are necessary to ensure ARTC’s obligations regarding passenger 
service priority.  

However, the ACCC acknowledges NSW Train’s submission that in its ‘actual experience’ 
this has not always been the case. As discussed further in chapter 16, the ACCC considers 
that ARTC should update the 2018 IAU for passenger-related performance indicators. This 
could include a measure reporting on decisions made under the Train Priority Matrix that 
have resulted in passenger services being given a lower priority than freight services.  
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16. Performance indicators  

This chapter discusses both the reporting and auditing requirements set out at section 8 and 
Schedule G of the 2018 IAU and clause 2.9 and Schedule 5 of the ITAA, that require ARTC to 
account for its performance, which aids access seekers in gauging their reasonable expectations of 
service standards.  

ARTC did not propose any material changes to the performance indicator provisions from the 2008 
IAU. 

The ACCC considers that as the 2008 IAU covered a ten year regulatory period during which there 
were significant changes in the market dynamics, this necessitated a reconsideration of whether the 
existing performance indicators remain appropriate in the 2018 IAU. Based on current submissions, 
the ACCC considers that: 

 the current freight-related performance indicators remain appropriate as they increase 
transparency to access seekers by which ARTC can be held accountable to relevant service 
standards 

 further submissions are sought from ARTC and stakeholders in order to determine whether the 
introduction of mandatory service quality standards are necessary. This is a position the ACCC 
identified in its decision on the 2008 IAU were ARTC to move closer to recovering full Economic 
Costs on certain Segments on the Interstate Network  

 ARTC should be required to update the 2018 IAU to include passenger-related performance 
indicators where doing so would provide information over and above that provided under ARTC’s 
current reporting obligations. The ACCC seeks further submissions on what these additional 
obligations might cover. 

Performance indicator reporting and auditing makes network performance more transparent, 
assisting users of the Network and the ACCC to identify if service deterioration is a problem, 
and aiding access seekers in their negotiations with ARTC by providing a means of gauging 
reasonable expectations of service standards, which can be weighed against proposed 
Charges. 

16.1. ARTC proposal 

Section 8 of the 2018 IAU outlines ARTC’s obligations in relation to the performance 
indicators set out at Schedule G for the term of the undertaking. 

Section 8.1 states that:  

ARTC undertakes during the Term to maintain the Network (but only insofar as the 
Network is relevant to the Operator’s scheduled Train Paths) in a condition which is 
fit for use by the Operator to provide rail transport services having regard to the 
terms of the Access Arrangements. 

Section 8.2 outlines ARTC’s reporting obligations in relation to performance indicators. 

Section 8.2(a) states that ARTC will publish the performance indicators set out in Schedule 
G of the 2018 IAU on its website, at the frequency referred to in Schedule G. Schedule G of 
the 2018 IAU commits ARTC to periodically report on unit costs and the service quality 
freight-related performance indicators of reliability, network availability, transit time, 
temporary speed restrictions and track condition. The performance indicators aim to track 
industry performance over time but do not monitor the performance of individual operators.  

Section 8.2(b) states that ARTC will incorporate into its annual internal audit process a 
review of performance indicator reporting. The internal audit will be conducted by an 
independent internal auditor who will prepare a written report on the process and the 
reporting of the performance indicators. ARTC will publish the findings on its website and 
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provide the report to the ACCC upon request. ARTC’s obligations to audit will not commence 
until six months after the ACCC accepts the 2018 IAU.  

Schedule 5 in the ITAA describes ARTC’s key performance indicators, including reliability, 
speed restriction impact, availability, safety, train/rolling stock quality and track quality.  

Clause 2.9 of the ITAA states that the key performance indicators described in Schedule 5 
are relevant to both parties to the Access Agreement who will monitor them from the 
Commencement Date. Parties will also meet regularly for the purpose of discussing actual 
performance against the key performance indicators.  

16.1.1. Comparison to 2008 IAU  

ARTC does not propose any material changes to the performance indicators in the 2018 IAU 
compared with the 2008 IAU.  

16.2. Stakeholder submissions 

Port of Melbourne submits that the ACCC should consider whether there should be specific 
performance measures related to port rail shuttles in the next assessment of an 
undertaking.473  

NSW Trains is concerned that leaving the 2008 IAU performance indicators in the 2018 IAU 
unchanged for another term is a backward step in the operation of the network and is at 
odds with the pricing principles.474 

NSW Trains proposes that the performance indicators include a new section based on 
performance outcomes in accordance with the requirements of rail operators and other rail 
infrastructure manager’s current best practice. NSW Trains submits that suggested metrics 
include ride quality, time loss, priority of train paths and damage to rolling stock.475 

Pacific National questions whether the standards of freight access services to be delivered, 
including key performance metrics, and consequences for non-delivery, are able to 
demonstrate the nature and scope of track service-level improvements and the adequate 
performance alignment required so that rail operators can deliver higher levels of service 
performance.476  

Pacific National notes that the 2018 IAU contains a reporting framework but does not set any 
operational performance and customer service standards which ARTC can be held 
accountable to in the delivery of contracted access services.477 

Pacific National notes that these standards of service should, at minimum, focus on reducing 
transit times, reducing delays on the network and increasing the number of services that are 
able to be contracted at peak freight times.478  

16.3. ACCC view 

The ACCC considers that performance indicators are a useful tool in increasing the 
accountability of ARTC in respect to the standard of service provided to access seekers. 

                                                
473  Port of Melbourne, Submission from the Port of Melbourne to the ACCC in relation to ARTC’s proposed 2018 Interstate 

Access Undertaking, 23 April 2018, p. 6.  
474  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
475  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 3. 
476  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, pp. 11–2. 
477  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 11. 
478  Pacific National, Pacific National follow-up submission to the 2018 IAU regulatory process, 16 November 2018, p. 12. 
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Performance indicators can provide transparency and certainty to access seekers regarding 
the level of service provided, which can ameliorate concerns about information asymmetry in 
negotiations and assist in identifying instances of discrimination against access seekers.  

The ACCC considers that the 2008 IAU covered a long regulatory period with a 10 year 
term, during which the Interstate Network has seen changes in the market dynamics, 
competitiveness of rail and the level of competition from other modes of transport. The 
ACCC considers that the developments on the Interstate Network necessitate a 
reassessment as to whether any improvements could be made to the 2008 IAU performance 
indicators to increase transparency, accountability and promote overall efficiency of the 
Interstate Network.  

For example, the ACCC notes that ARTC conducted a ballast rehabilitation program and a 
review of the program for the Sydney–Melbourne rail corridor to clean or replace ballast, 
improve drainage around the track and ensure the rail is in optimum condition.479 During the 
Senate Estimates hearings in October 2018, ARTC stated that five key performance 
indicators were measured in reviewing its ballast rehabilitation program.480 The ACCC notes 
it received documents on these five key performance indicators for the ballast rehabilitation 
program as part of its information request. However, the ACCC considers there is scope for 
this information to be made public as part of its performance indicator reporting obligations.  

Freight-related performance indicators 

ARTC has listed the key performance indicators in Schedule G of the 2018 IAU and 
Schedule 5 of the ITAA.  

The ACCC considers the current freight-related performance indicators remain appropriate 
as they increase transparency by providing access holders with a range of information they 
can use to hold ARTC accountable to relevant service standards (section 44ZZA(3)(e)).  

However, the ACCC notes Pacific National’s submission that there are no operational 
performance and customer service standards that ARTC can be held accountable to in the 
delivery of contracted access services. The ACCC considers that on the one hand, ARTC 
should be incentivised, even in the absence of mandatory service standards, to maintain and 
improve service quality in order to attract additional traffic on its network.  

On the other hand, as discussed in chapter 7, it appears that ARTC is moving closer to 
recovering full Economic Cost on some Segments of the network. In its 2008 IAU Draft 
Decision, the ACCC noted that if this were to occur, the ACCC would be open to considering 
whether the introduction of a stronger incentive regime is necessary to guarantee service 
quality.481  

In light of Pacific National’s submission, the ACCC seeks further submissions from ARTC 
and stakeholders on whether the introduction of mandatory service quality standards are 
necessary.  

The ACCC notes that ARTC contemplated a number of different network performance 
indicators, as detailed in the ACCC’s 2017 HVAU Draft Decision that may be relevant for 
stakeholders in considering a response to this request for further information.482  

The ACCC also notes NSW Trains’ concern with leaving the 2008 IAU performance 
indicators unchanged for another term and suggested the inclusion of additional metrics 

                                                
479  ARTC, Ballast Rehabilitation Program, February 2016, https://www.artc.com.au/projects/brp/m, viewed 24 October 2018. 
480  Commonwealth of Australia, Senate Rural and Regional Affairs and Transport Legislation Committee Estimates, 22 

October 2018, p. 59. 
481  ACCC, Draft Decision – Australian Rail Track Corporation Limited Interstate Access Undertaking, April 2008, pp. 233-34. 
482  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017, p. 218.  

https://www.artc.com.au/projects/brp/m


Draft decision  212 

 

based on performance outcomes relating to passenger trains, including ride quality, time 
loss, priority of train paths and damage to rolling stock.  
 
Passenger-related performance indicators 

The ACCC considers that the 2018 IAU should be updated to include passenger-related 
performance indicators. The ACCC notes that under section 2.3 of the ITAA, ARTC has an 
obligation to preserve existing or future passenger train paths, and apply passenger priority 
in undertaking any maintenance to the network situated in NSW.483 

In addition, the train priority matrix under the ITAA indicates that priority should be given to 
passenger services in the case of two conflicting trains on the Interstate Network.484 In the 
absence of information being reported on about the decisions made under this matrix, the 
ACCC acknowledges that it is difficult to determine whether it is being complied with.    

Passenger-related performance indicators that provide clarity and certainty around the 
standard of service ARTC provides for passenger services, including increasing 
transparency over ARTC’s maintenance decisions in relation to passenger networks, 
benefits those seeking access to the Interstate Network (section 44ZZA(3)(e)).  

The ACCC seeks further information from ARTC and stakeholders on what these 
performance indicators may look like and what additional information they would provide to 
users over and above that provided by ARTC’s current reporting obligations.  

Finally, the ACCC acknowledges Port of Melbourne’s submission that specific performance 
measures relating to port rail shuttles should be considered for inclusion in the assessment 
of an IAU in 2023. 

The ACCC welcomes further submissions from stakeholders on the above issues, including 
ARTC’s compliance over the term of the 2008 IAU with its reporting obligations and its 
engagement with stakeholders on ARTC’s actual performance against the relevant 
performance indicators as required under clause 2.9 of the ITAA.  

  

                                                
483  ACCC, Draft Decision – Australian Rail Track Corporation’s 2017 Hunter Valley Access Undertaking, 20 April 2017, pp. 

218-21.  
484  ARTC, Track Access Agreement for Indicative Services-2018 IAU, 6 March 2018, p. 59.  
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17. Indicative Track Access Agreement 

This chapter discusses matters in relation to the ITAA attached to the proposed 2018 IAU.  

ARTC states that it has proposed changes to the 2018 ITAA that clarify risk allocations, reflect the 
movement from an indicative tariff model to a banded negotiate-arbitrate model, include provisions 
included in Access Agreements negotiated under the 2008 IAU, and simplify the operation of clauses.  

The ACCC notes that while a number of the proposed amendments to the ITAA provide clarity and 
certainty as to the intended operation of the clauses, the ITAA as a whole is not considered to be 
appropriate to accept. The ACCC considers that the following amendments are required in order for 
the ITAA to be considered appropriate: 

 clarify how tariffs will change year on year under clause 4.5(a) of the 2018 ITAA (and section 
4.6(d) of the 2018 IAU), subject to the ACCC’s concerns regarding CPI discussed in chapter 12 of 
this Draft Decision, and ensuring that these provisions are consistent with ARTC’s ‘standing offer’ 
on its website 

 given the proposed introduction in clause 6.1 of a caveat to ARTC’s obligation to ensure the 
Network is maintained in a condition fit for use, that a provision be included obliging ARTC to 
report directly to individual Operators on any restrictions or instructions, including the length of 
time that restrictions or instructions will be in place. The ACCC also seeks views from 
stakeholders on whether this proposal would address concerns raised 

 reinstate clause 11.4(a) of the ITAA which currently requires that ARTC investigate all Incidents in 
accordance with law, which the ACCC does not consider to be redundant given the additional 
obligations in the provision around co-operation by relevant parties  

 amend the ATMS provisions in the 2018 IAU and ITAA to clarify the ATMS will not form any part 
of the 2018 IAU at its Commencement Date, and that while ARTC may seek to negotiate an 
adjustment to an Operator’s charges within the constraints of the Ceiling Limit, the obligation on 
either party is simply to engage in good faith negotiations.  

The ACCC also notes that it has invited further submissions from ARTC and stakeholders on: 

 industry norms regarding the requirement of Operators to pay monthly charges within 21 days 
under clause 4.4 

 the meaning of ‘non-price terms’ under clause 5.6 

 reasons why the ITAA does not refer to environmental protections in states other than NSW and 
South Australia under clause 13.6 

 the claimed redundancy of the reference to the ‘environmental manual’ in clause 13.8 

 the proposed amendments to the loss and damage provisions in clause 15 

 the liability insurance provisions in clause 16 

 the definition of a ‘Force Majeure’ event in clause 20.3 

 reasons why there are references to network rules and requirements in all relevant states except 
Queensland in Schedule 6.  

17.1. ARTC proposal 

The ITAA provides a pro forma of terms and conditions on which ARTC will grant rights of 
Access to an Applicant to provide Indicative Services on the Interstate Network. The ITAA 
can be adopted by any Operator wishing to provide Indicative Services, with the option to 
alternatively negotiate terms and conditions outside of the ITAA.  

ARTC states that it has made changes to the ITAA to: 

 clarify risk allocations between ARTC and Operators 

 replace the indicative tariff model with the banded negotiate-arbitrate model 
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 reflect provisions in standard Access Agreements negotiated under the 2008 IAU 

 simplify the operation of various clauses.485, 486 

A summary of all amendments proposed in the 2018 ITAA is provided in Table 40. Key 
amendments are discussed in further detail in section 17.3. 

Table 40: Summary of amendments in the ITAA 

Issue Clause  Change 

Risk 
allocation 

2.7 Introduces a minor qualification into the obligation on ARTC to 
facilitate compliance with the timeliness of Scheduled Train 
Paths.  

4.3 and 4.4 Removes provisions about the ‘Excess Network Occupancy 
Charge’. 

5.4 Introduces minor additional obligations on Operators in respect 
to Train condition and the personnel operating the Train. 

5.7 Introduces minor clarifications around removing a Train if it is 
obstructing the Network.  

6.1 Introduces qualification into the obligation on ARTC to maintain 
the Interstate Network.  

11.4 Introduces amendments in respect of investigations of 
Incidents.  

15.1, 15.2, 
15.3, 15.4, 
15.6 and 15.9 

Introduces various amendments to the Loss or Damage liability 
scheme, including specifying a provision for ‘third party 
liability’. 

16.1 and 16.2 Changes obligation on Operators and ARTC to increase 
liability limits from $250 million to $350 million. 

Removes clause stating that ARTC has discretion to reduce an 
Operator’s liability limit, on the grounds that it is redundant. 

Removes obligations on ARTC to publish premiums paid for its 
liability insurance, and consult with Operators in respect of cost 
savings if premiums are substantially reduced. 

20.3 Introduces clarification into the definition of a ‘Force Majeure’ 
event. 

Other 1.1 Removes references to ‘Indicative Access Charges’. 

4.5 Replaces process for ARTC escalating the Indicative Access 
Charges, with a formula for ARTC to escalate the relevant tariff 
by CPI each year. 

                                                
485  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 6. 
486  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 23. 
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Issue Clause  Change 

1.1 Introduces ‘ATMS’ definition. 

1.1 Changes ‘Indicative Service’ definition to specify particular 
contracted characteristics; include SSFL in reference to length; 
and clarify that ATMS is not included in the definition. 

4.3 Introduces ability for Operators to incorporate ATMS into an 
Access Agreement, including adjustments to the Indicative 
Access Charges Range. 

5.6 Introduces ‘non-price terms’, in addition to the current 
characteristics that ARTC will have regard to, when 
determining whether two Indicative Services are alike.  

Additionally, clarifies that an Operator must have regard to 
those same characteristics in determining whether two 
Indicative Services are alike.  

13.8 Removes obligations in respect of the ‘environmental manual’. 

Schedule 1 Updates to include MFN and Queensland Border – Acacia 
Ridge in list of Segments. 

Minor 
changes 

1.1, 2.1, 4.6 
and Schedule 
1 

Updates references to current titles of legislation, and industry 
and Government bodies. 

4.8 Updates references to the relevant persons at NAB that 
determine the lending rate, and removes reference to the 
Australian Financial Review newspaper. 

24.1, 24.2 and 
24.3 

Updates references to fax and post with email, and updates 
relevant contact information. 

Specifies that communication will be deemed as ‘given’ upon 
delivery, if it is personally delivered, or upon the earlier of 
receiving confirmation of the email and four hours after the 
email is sent. 

17.2. Stakeholder submissions 

The ACCC received two submissions on the ITAA from NSW Trains and SCT Logistics. 

The ACCC understands that some stakeholders’ views may have changed since putting in a 
submission, particularly during negotiations of new Access Agreements with ARTC. The 
ACCC welcomes additional submissions from stakeholders if views have changed, in 
response to this Draft Decision.  

NSW Trains 

NSW Trains states that it regularly experiences rough riding conditions and speed 
restrictions that negatively impact on the comfort of passengers, the health and safety of 
drivers, the on-time running of Services, and the ability to maintain or improve travel times 



Draft decision  216 

 

between locations. NSW Trains notes that there are between 50 and 100 temporary speed 
restrictions that apply to sections of the Network used by NSW Trains that cover up to 
100km of track. The duration of these temporary speed restrictions vary, with one being in 
place for approximately 602 days.487 

In respect of ARTC’s proposed amendment to the repairs and maintenance provisions at 
clause 6.1 of the ITAA, NSW Trains acknowledges that ARTC is entitled to make decisions 
about its own assets, particularly in respect of maintaining safety. However, NSW Trains 
proposes that an additional caveat be included to specify that ARTC must also take into a 
consideration the experiences of all access seekers when determining when and where 
repairs and maintenance are undertaken.488  

The ACCC notes that NSW Train’s extract of clause 6.1 of the ITAA at pages 34 of its 
submission is different to that in the 2008 ITAA or that proposed by ARTC in the 2018 ITAA, 
and seeks further clarification from NSW Trains as to whether this impacts its view on the 
proposed amendments to the 2018 ITAA.    

NSW Trains notes that Schedule 4 of the ITAA which contains the ‘Train Priority Matrix’ 
(unchanged from the 2008 ITAA), states that passenger services have priority over non-
passenger services on the Interstate Network. However, NSW Trains considers that 
passenger services are not necessarily given priority in practice. As such, NSW Trains 
proposes that an additional mechanism be incorporated into the 2018 ITAA, which includes 
provisions for non-compliance. NSW Trains notes it is available to assist with drafting such a 
provision.489  

SCT Logistics 

In respect of ARTC’s proposed amendments to the Loss or Damage liability provisions, SCT 
Logistics notes the following:490 

The proposed amendments to what are already onerous and somewhat one-sided 
provisions are unreasonable and do not recognise or take into account the 
commercial imperatives confronting operators in their interaction with their 
customers. 

SCT Logistics additionally raises a concern with the payment terms under clause 4.4 of the 
2018 ITAA, unchanged from the 2008 ITAA. This clause states that once ARTC issues an 
invoice for the monthly charges of Scheduled Train Paths owed, an Operator must pay 
ARTC the full amount within 21 days. SCT states that the 21 day timeframe does not align 

with industry norms, noting that large freight customers expect 90120 day payment terms 

and most other suppliers expect 4060 days. SCT Logistics considers clause 4.4 should be 
adjusted to lessen the effects of cash flows on the business.491 

17.3. ACCC view 

The ACCC considers that the 2018 ITAA is not appropriate. The ACCC provides its views 
below with required amendments to the 2018 ITAA so that it will be considered appropriate.  

                                                
487  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 2. 
488  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
489  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
490  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
491  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
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Risk allocation 

Control of the Network (clause 2.7) 

ARTC seeks to introduce a minor qualification into clause 2.7 of the ITAA, which currently 
commits ARTC to control the running of the Interstate Network to facilitate compliance by 
Operators with the relevant Scheduled Train Paths. ARTC raises a concern that clause 2.7 
of the 2008 ITAA could leave ARTC liable to warranty claims given in practice, as it is not 
possible to always provide a service with the exact scheduled slot timing.492ARTC introduces 
the words “[s]o far as reasonably possible”, so that the commitment under clause 2.7 isn’t 
construed as a warranty. 

ARTC raises a concern that clause 2.7 of the 2008 ITAA could leave ARTC liable to 
warranty claims given in practice, as it is not possible to always provide a service with the 
exact scheduled slot timing.493 The ACCC considers the proposed amendment to clause 2.7 
resolves this issue while also maintaining a commitment to Operators that ARTC will 
facilitate timeliness of Operators’ services on the Interstate Network. Consequently, the 
ACCC considers the amendment to clause 2.7 of the ITAA is appropriate having regard to 
ARTC’s legitimate business interests, and the interests of those seeking access to the 
Interstate Network (sections 44ZZA(3)(a) and (c)). 

Excess Network Occupancy Charges (clause 4.3) 

ARTC seeks to remove clause 4.3 of the 2008 ITAA, which currently outlines relevant 
requirements and process in respect of ENOC.494 ARTC states it seeks to remove this 
provision because it has not been used during the operation of the 2008 IAU.495  

The provisions for ENOC require an Operator to pay an additional charge for a contracted 
Train Path where the Operator has exceeded its reasonable allowance for section run times 
for a particular service, as determined by ARTC.  However, the provisions state that an 
Operator is not required to pay the ENOC where ARTC has not provided the Train Path or 
an agreed substitute except if this is due to an Incident, Third Party Works or an emergency. 

The ACCC notes that no stakeholder raised concerns with this proposal. The ACCC 
considers the provision is likely redundant, and consequently ARTC’s proposal improves 
clarity and certainty in the operation of the 2018 ITAA (section 44ZZA(3)(e)). However, the 
ACCC considers ARTC should also remove other remaining clauses that reference the 
ENOC (such as clauses 9.9(f) and (i) of the 2018 ITAA), to ensure drafting consistency.  

Rolling Stock (clauses 5.4 and 5.7) 

ARTC seeks to introduce minor additional obligations on Operators under clause 5.4 of the 
ITAA, which currently obliges Operators to run Trains that are fit for use on the Interstate 
Network. ARTC seeks to amend this to state that Trains must be “fit and proper”, and that 
the personnel operating the Train are properly qualified, and exercise due diligence and care 
during operation. 

ARTC additionally seeks to add to clause 5.7(b)(ii) of the ITAA to provide clarity in respect of 
who is allowed to access the Network to move a Train in the event that it is causing an 
obstruction–being ‘ARTC or its servant, agent, employee, contractor or volunteer…’. ARTC 

                                                
492  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 126. 
493  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 126. 
494  ARTC additionally seeks to remove references to Excess Network Occupancy Charges at clause 4.4 of the 2008 ITAA and 

at sections 4.5, 4.6 and Schedule C of the 2008 IAU. 
495  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 126. 



Draft decision  218 

 

also seeks minor amendments to clause 5.7(a) to change the drafting from passive tense to 
active tense.  

The ACCC considers the proposed amendments to clauses 5.4 and 5.7 are appropriate as 
they promote safety on the Interstate Network, which is in ARTC’s legitimate business 
interests and the interests of those seeking access to the Interstate Network (sections 
44ZZA(a) and (c)). Further, the ACCC does not consider these additional obligations are 
unreasonably burdensome on Operators. Additionally, ARTC’s minor amendments to clause 
5.4 promote clarity and certainty in the operation of the ITAA (section 44ZZA(3)(e)).  

Repairs and Maintenance (clause 6.1) 

ARTC seeks to introduce a qualification into clause 6.1 of the ITAA, which currently obliges 
ARTC to maintain the Interstate Network to a condition that is fit for use by the Operator to 
provide rail transport. ARTC seeks to include the caveat “…in accordance with all proper 
restrictions or Instructions issued from time to time by ARTC.” ARTC states this qualification 
is to ensure any obligation on ARTC recognises restrictions and instructions, particularly 
around safety.496 

The ACCC considers restrictions in respect of safety is a reasonable limitation that ARTC 
must adhere to. However, the ACCC also notes NSW Trains’ submission that states ARTC 
has a number of temporary speed restrictions in place, some lasting up to approximately 
602 days.497 The ACCC considers that the amendment to clause 6.1 could allow ARTC to 
contract out of its requirement to maintain the Network to a condition fit for use by Operators 
by issuing temporary speed restrictions or instructions for long periods of time. NSW Trains 
suggests that ARTC be required to consider the experience of all access seekers where 
determining when and where repairs and maintenance is undertaken.498 

The ACCC considers the 2018 ITAA should contain a provision that obliges ARTC to report 
directly to individual Operators on any restrictions or instructions, including the length of time 
that restrictions or instructions will be in place. The ACCC seeks views from stakeholders on 
whether this proposal would address the concerns raised. 

If ARTC includes an additional provision such as that suggested above, the ACCC considers 
the proposed amendment to clause 6.1 in addition to the new amendment will strike an 
appropriate balance between ensuring safety is maintained, and ensuring ARTC is held 
accountable for maintaining the Network to a standard fit for use by Operators. The ACCC 
considers these amendments will be in ARTC’s legitimate business interests and the 
interests of those seeking access to the Interstate Network (sections 44ZZA(3)(a) and (c)).  

Investigation of Incidents (clause 11.4) 

ARTC seeks to remove clause 11.4(a) of the 2008 ITAA which currently states ‘Incidents will 
be investigated as required by law’. ARTC states that is has removed the provision because 
it is redundant–that is, the obligation to cooperate with an investigation is in and of itself 
required by law.499 The ACCC considers that clause 11.4(a) is not redundant as it is not 
immediately clear that law requires all Incidents to be investigated. Further, clause 11.4(a) 
doesn’t specifically refer to parties cooperating with an investigation. The ACCC considers 
clause 11.4(a) should be reinstated as it provides clarity and certainty in the operation of the 
ITAA (section 44ZZA(3)(e)).   

                                                
496  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 132. 
497  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 2. 
498  NSW Trains, RE: ARTC 2018 Interstate Access Undertaking, 2 May 2018, p. 4. 
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Loss or Damage (clause 15) 

ARTC seeks to remove third parties from the application of the Loss or Damage liability 
scheme (reference removed from clause 15.2(b) of the ITAA) and instead introduce a new 
arrangement for third party liability, defined under clause 15.2(f) and detailed under clause 
15.6. 

Clause 15.6 of the 2018 ITAA outlines the following in respect of third party liability: 

 If a third party seeks to recover damages from ARTC or the Operator, both ARTC and 
the Operator must take advantage of any statute, law or contractual provision that limits 
the liability of ARTC or the Operator.  

 ARTC and the Operator can only seek contributions from each other in respect of third 
party liability arising from an Incident caused by negligence or a breach of statutory duty. 

 ARTC and the Operator cannot seek contribution from each other in respect of third party 
liability arising from an Incident caused by a breach or alleged breach of the Access 
Agreement, and consequently release each other from all claims of this effect. 

 If ARTC or the Operator has incurred legal costs from defending a claim by a third party 
arising from an Incident caused by a breach of the Access Agreement, those costs will 
be indemnified by the party in breach of the Access Agreement. 

SCT Logistics states that the proposed amendments to the Loss or Damage provisions are 
unreasonable, and that existing provisions are already onerous and somewhat one-sided.500 
The ACCC understands this statement to refer to the introduction of the third party liability 
provisions at clause 15.6, however, seeks clarification from SCT Logistics on this view. 

In October 2008, ARTC sought a variation to the 2008 IAU to amend clause 15.2(b) to limit 
the circumstances under which ARTC or an Operator would be liable to a third party for loss 
or damage.501 In December 2008, the ACCC released a draft decision to not consent to 
ARTC’s variation.502 ARTC withdrew its application in January 2009.503 

ARTC’s proposed drafting amendments sought to prevent an Operator (or ARTC) from being 
indemnified for loss arising out of a contract between an Operator and a third party (or ARTC 
and a third party) in circumstances where ARTC (or the Operator) had breached the ITAA 
and caused an Incident resulting in loss to that third party.504 ARTC stated that the 
amendments were intended to protect ARTC in circumstances where Operators had 
accepted no fault liability to Consignors and could pass on that liability to ARTC.505  

At the time, the ACCC understood that it was only SCT Logistics that had accepted a no 
fault liability policy. Due to SCT Logistics being a freight forwarder who contracted directly 
with customers/owners, the ACCC considered that ARTC’s proposed changes would 
materially impact SCT Logistics.506 

                                                
500  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
501  See ARTC, Application for variation of ARTC’s Interstate Access Undertaking, 9 October 2008. 
502  See ACCC, Draft Decision: Australian Rail Track Corporation: Application to Vary Access Undertaking – Interstate 

Network, 18 December 2008. 
503  ARTC, Letter of withdrawal - for variation of ARTC Interstate Access Undertaking, 15 January 2009. 
504  ACCC, Draft Decision: Australian Rail Track Corporation: Application to Vary Access Undertaking – Interstate Network, 18 

December 2008, p. 2. 
505  ARTC, Application for variation of ARTC’s Interstate Access Undertaking, 9 October 2008, p. 5. 
506  See SCT Logistics, Re: ARTC application for variation of the ARTC Interstate Access Undertaking, 20 November 2008. 



Draft decision  220 

 

Asciano, now Pacific National, also considered that the proposed variation would 
substantially alter the risk profile of Operators’ existing contracts and require substantial 
change to industry practice.507 

In making its decision to not consent to ARTC’s variation, the ACCC had regard to the 
appropriate balance between ARTC (or an Operator) being responsible for the loss it 
creates, and ensuring ARTC (or an Operator) is able to manage the risk of exposure to a 
third party. The ACCC decided that the existing drafting in the 2008 ITAA struck a 
reasonable balance. 

The ACCC notes that ARTC did not comment on either of these issues in respect of its 
proposed introduction of clause 15.6 of the 2018 ITAA, only to note that the change provides 
mutual protections for ARTC and Operators in relation to their exposure of third party claims 
brought against the other party.508 The ACCC also notes that the drafting of clause 15.6 of 
the 2018 ITAA differs from that in the 2008 variation application. The ACCC considers the 
drafting under clause 15.6 of the 2018 ITAA more clearly describes the circumstances under 
which ARTC or an Operator will and will not be liable to third party claims. On this basis, the 
ACCC considers the drafting an improvement on the 2008 variation application. 

The ACCC considers clause 15.6 of the 2018 ITAA is likely to be appropriate, however, 
seeks further submissions from stakeholders to understand whether concerns raised in 
respect of the previous variation application remain. The ACCC also seeks further 
information from ARTC about whether it is seeking these amendments for the same reasons 
outlined in the 2008 variation application.  

ARTC also seeks minor amendments to clauses 15.1 and 15.2 of the ITAA to qualify that the 
Loss and Damage scheme is limited to loss or damage to ARTC’s property and/or the 
Operator’s property, which includes both owned and leased property. ARTC states that 
these changes are consistent with existing Access Agreements on the Interstate Network, 
and the Hunter Valley Indicative Access Holder Agreement.509,510 ARTC further seeks to 
amend clause 15.2(b) to specify a strict definition of ‘Loss or Damage’, by replacing 
‘includes’ with ‘means’. Finally, ARTC seeks to capitalise ‘Loss or Damage’ throughout 
clause 15 of the ITAA, whichthe ACCC notes it is a defined term under clause 15.2(b). The 
ACCC considers these minor amendments appropriate, as they clarify the application of the 
Loss or Damage provisions, which promotes clarity and certainty in the operation of the ITAA 
(section 44ZZA(3)(e)). 

Liability insurance premiums (clause 16) 

ARTC seeks to amend clauses 16.1 and 16.2 of the ITAA (and section 2.6 of the IAU), which 
currently set out the obligations on Operators and ARTC in respect of liability insurance. 
ARTC seeks to increase the insurance limit that Operators and ARTC are required to have, 
from $250 million to $350 million. ARTC states that the liability limit has not changed since 
2000511, and that the updated limit reflects industry norms.512 The ACCC notes that the 
insurance liability limits were increased from $200 million to $250 million in 2008.  

In respect of industry norms, ARTC has not sought to change its liability insurance 
provisions in the HVAU, which require Operators and ARTC to have a limit of $250 million.513 

                                                
507  Asciano, Application for variation of ARTC Interstate Access Undertaking – Clause 15, 21 November 2008, p. 5. 
508  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 135. 
509  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 133. 
510  The relevant provisions are in the Hunter Valley Operator Sub-Agreement. 
511  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 27. 
512  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 136. 
513  Clause 16.1 of ARTC, Operator Sub-Agreement for Indicative Services in the Hunter Valley, 29 June 2011. 
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However, both Aurizon Network’s UT4 access undertaking, and Queensland Rail’s access 
undertaking requires Operators to effect and maintain public liability insurance of 
$350 million.514,515  

The ACCC acknowledges that the insurance limit has not been updated in 10 years and that 
the costs of incidents are likely to have increased with inflation. The ACCC considers this 
change is likely to be appropriate as it is in the legitimate business interests of ARTC, those 
seeking access to the Interstate Network, and the public interest, that comprehensive 
insurance cover is held by ARTC and Operators to ensure any losses are compensated for 
and any damage repaired (sections 44ZZA(3)(a), (b) and (c)). However, the ACCC invites 
further submissions from stakeholders on this issue.  

ARTC additionally seeks to removes clause 16.1(d) of the 2008 ITAA, which currently states 
that ARTC has discretion in reducing an Operator’s liability insurance. ARTC states that this 
clause is redundant.516 Clause 16.1(b)(ii) states that an Operator’s liability insurance will: 

have a limit of liability of not less than $350,000,000 (or such other amount as ARTC 
may reasonably require and notify to the Operator from time to time) for any one 
occurrence.  

The ACCC considers clause 16.1(b)(ii) provides for ARTC to require an amount more than 
$350 million, but not less than $350 million. Consequently, the ACCC disagrees that clause 
16.1(d) is redundant, as it specifically clarifies in respect of clause 16.1(b)(ii) that ARTC has 
discretion to reduce the liability limit.  

The ACCC seeks further views from stakeholders as to whether the flexibility provided by 
clause 16.1(d), which allows Operators to request a lower amount if circumstances warrant 
it, has been used over the life of the 2008 IAU and whether this flexibility should be 
maintained.  

ARTC seeks to remove clauses 16.2(c)(ii) and 16.2(d) of the 2008 ITAA, which currently 
obliges ARTC to publish the amounts paid in premiums for its liability insurance, and outlines 
the process ARTC will take if there is a substantial reduction in these premiums. If there is a 
substantial reduction in premiums, clause 16.2(d) currently obliges ARTC to consult with all 
Operators and 'apply any cost reductions to repairs, maintenance, upgrades to the Network 
or as otherwise agreed by the parties.’ ARTC states that these clauses are no longer 
appropriate because it now takes out insurance on both the Interstate Network and the 
Hunter Valley Rail Network, and does not separate by reference to Network. ARTC states 
that with an ex post opex regime, actual insurance costs (including decreases), are passed 
through to Customers.517 

While the HVAU contains an annual compliance process with an ex post opex regime, ARTC 
has not proposed this under the 2018 IAU. In its Explanatory Guide on the 2018 IAU, ARTC 
states that:518 

Operating costs, including overhead, are provided on an ex-ante basis and reflect the 
forecast costs required to accommodate the assumed network utilisation. 

ARTC additionally states that opex has been ‘allocated to the IAU based on the same 
methodology applied in the HVAU to ensure there is no double counting of such costs 

                                                
514  Aurizon Network Pty Ltd, Aurizon Network Amended 2014 DAU: Train Operations Deed – Coal, 7 July 2016, p. 110. 
515  Queensland Rail, Amended Draft Access Undertaking 1, 15 September 2016, p. 245.  
516  ARTC, 2018 Interstate Network Access Undertaking – Explanatory Guide, 6 March 2018, p. 136. 
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across ARTC’s operational businesses.’519,520 See chapter 0 of this Draft Decision for further 
discussion on ARTC’s cost allocators. Based on this, the ACCC understands that changes in 
insurance premiums are directly costed to ARTC’s Hunter Valley and Interstate businesses 
respectively based on the specific premiums that apply. This appears to be inconsistent with 
ARTC’s statement that that it takes out insurance for all its Networks and doesn’t separate 
by reference to Network.521   

The ACCC seeks further information from ARTC about how it applies insurance costs to the 
Interstate Network, and how ARTC ensures its allocation of insurance costs is consistent 
with the cost allocation methodology under Schedule I of the HVAU and ensures no double 
counting of costs between its businesses. The ACCC further seeks explanation from ARTC 
about how any cost reductions in insurance premiums could be passed onto Operators 
under the proposed 2018 ITAA. Given ARTC has been required under clause 16.2(a) to 
publish the amounts it paid for insurance premiums over each year of the term of the 2008 
IAU, the ACCC seeks guidance from ARTC about where on its website ARTC has published 
this information.      

Force Majeure (clause 20.3) 

ARTC seeks to clarify clause 20.3 of the ITAA, which defines a ‘Force Majeure’ event. ARTC 
seeks to remove the words ‘…which occurs without the negligence of that party…’ from 
clause 20.3. ARTC states that this change ensures a Force Majeure event is strictly defined 
as an event caused by circumstances outside the party’s control. ARTC states that this 
amendment will prevent parties seeking to incorporate arguments about negligence and 
giving primacy to the test of excluding events outside the party’s control.522  

The ACCC notes that the definition of Force Majeure in the HVAU reflects the current 
unamended definition in the 2008 IAU, that is, ARTC has not sought this amendment in the 
HVAU.  

The ACCC considers the words included in the current definition provides important clarity 
that a party’s negligence will not fall under the definition of Force Majeure. However, the 
ACCC acknowledges that ARTC considers the proposed amendment will prevent parties 
seeking to include arguments about negligence in a Force Majeure event. The ACCC seeks 
further information from ARTC and stakeholders about the extent to which this has occurred 
over the term of the 2008 IAU. That is, have there been circumstances where, in response to 
an event, parties have given primacy to demonstrating they were not acting in negligence.   

Other amendments 

Banded negotiate-arbitrate model 

ARTC proposes amendments to clauses 1.1 and 4.5 of the ITAA to reflect the introduction of 
the banded negotiate arbitrate model proposed in the 2018 IAU. However, clause 4.5 of the 
2018 ITAA states that ‘Charges’ ‘may’ be varied on ‘1 July’ of each year, whereas section 
4.6(b) of the 2018 IAU states that ‘tariffs’ ‘will’ be varied on ‘30 June’ of each year. The 
ACCC considers these drafting inconsistencies are inappropriate because they make the 
operation of the provision unclear and uncertain (section 44ZZA(3)(e)). The ACCC considers 
that ARTC should amend its drafting to ensure the 2018 IAU is consistent with the 2018 
ITAA.  
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Additionally, ARTC seeks to amend clause 4.5(a) of the ITAA (and section 4.6(d) of the IAU) 
to update the formula by which ARTC will escalate the relevant tariffs for Indicative Services 
each year. The 2018 ITAA and IAU state that ARTC will increase tariffs annually by CPI. 
However, this appears to conflict with statements on ARTC’s ‘standing offer’ tariffs on 
ARTC’s website, which states that some Indicative Services will face an increase of CPI+2 
per cent each year.523 As discussed in chapter 12 of this Draft Decision, the ACCC has 
concerns with ARTC’s proposal to increase Charges by CPI each year, as this mechanism 
does not allow Charges to decrease with reductions in input costs. In addition to taking into 
account the ACCC’s concerns with how Charges will change year on year, ARTC should 
also ensure statements made on its website are consistent with the 2018 ITAA and IAU. The 
ACCC considers this change will promote clarity and certainty in the operation of the ITAA 
and IAU (section 44ZZA(3)(e)).  

The ACCC’s views on the structure of Charges and the banded negotiate arbitrate model are 
discussed further in chapter 12 of this Draft Decision.  

ATMS 

ARTC seeks new provisions at clauses 1.1 and 4.3 of the 2018 ITAA (and sections 1.1, 4.6 
and 4.7 of the 2018 IAU) to introduce the ATMS. ARTC notes that it intends to implement the 
ATMS in parallel with the existing signalling and train control systems during the term of the 
2018 IAU. These amendments state that ARTC will seek a variation in the future if it wants to 
roll in the capital cost of the ATMS into the RAB.524  

ARTC sets out two approaches for how the ATMS will be treated in the 2018 IAU and ITAA 
which the ACCC considers have the potential to confuse Operators and Applicants as to 
how the ATMS is being incorporated.  

Under section 1.1(g) of the 2018 IAU, ARTC states that: 

[g]iven the implementation of the ATMS will not have commenced before the 
commencement of this Undertaking, the ATMS does not form part of the Services 
subject to this Undertaking.  

Further, section 4.7(a) and (b) also state that the 2018 IAU does not apply to the ATMS and 
that ARTC is not required under this Undertaking to offer or provide services using the 
ATMS. 

However, clause 4.3 of the 2018 ITAA allows for parties to negotiate in good faith to amend 
their Access Agreements to include ATMS and an adjustment in the relevant Charges, within 
the constraints of the  Ceiling Limit.  

From these provisions, the ACCC understands that ATMS will not form any part of the 2018 
IAU at its commencement date. However, during the term of the undertaking, ARTC or an 
Operator may seek to negotiate an adjustment to an Operator’s Charges within the 
constraints of the Ceiling Limit if it would like ATMS to form part of the services provided 
under an Access Agreement. The obligation on either party is only that they will consider the 
request by the other party and negotiate in good faith in relation to any request for ATMS to 
form part of the Access Agreement.  

The ACCC considers that ARTC should amend its drafting of the 2018 IAU and/or ITAA to 
clarify its intention with the implementation of ATMS, as this will promote clarity and certainty 
in the operation of the IAU and ITAA (section 44ZZA(3)(e)).    
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Indicative Services 

ARTC seeks the following amendments to the definition of Indicative Services at clause 1.1 
of ITAA (and section 4.6 of the IAU): 

 specifies that Indicative Service characteristics are ‘contracted’ characteristics 

 specifies the Indicative Service characteristics as ‘axle load of 21 tonnes’, rather than 
‘maximum axle load of 21 tonnes’, and ‘capability to operate at least at 110 km/h’, rather 
than ‘maximum speed of 110 km/h’ 

 includes Southern Sydney Freight Line in the list of Segments characterised with a 
maximum length of 1800 metres 

 specifies that Indicative Services does not include the use of the ATMS.  

ARTC states that these amendments gives greater specificity to the Indicative Service which 
is the Freightliner service.525 As discussed in chapter 12 of this Draft Decision, the ACCC 
understands that the Indicative Services characteristics may not describe the predominant 
train type on all Segments of the Network. For this reason, the ACCC does not consider 
amendments to clause 1.1 of the ITAA (and section 4.6 of the IAU) are appropriate. See 
chapter 12 of this Draft Decision for further discussion.   

ARTC additionally seeks a minor amendment at clause 5.6 of the ITAA to specify that in 
determining whether two Indicative Services are alike, ARTC will have regard to the ‘non-
price terms’, as well the characteristics in the existing drafting at clause 5.6 of the 
2008 ITAA. The ACCC considers the existing characteristics described under clause 5.6(a) 
fall under the definition of ‘non-price terms’. These are: 

 location 

 duration and quality of the Train Path 

 nature of Train consist 

 characteristics of the Indicative Service 

 longevity of access 

 arrival and departure times of the day and week.  

The ACCC seeks further information from ARTC about what ‘non-price’ terms refers to. 

Environmental manual 

ARTC seeks to remove clause 13.8 of the 2008 ITAA, which currently obliges Operators to 
comply with the ‘environmental manual’–an environmental management system manual 
developed by ARTC. Clause 13.8 also requires an Operator to maintain, implement and 
comply with its own environmental management plan, which must be consistent with ARTC’s 
environmental manual. ARTC states that it doesn’t maintain an environmental manual in 
practice, rather Operators provide their own plan.526 Further, ARTC states that environmental 
manuals are not required in practice due to the ‘operation of other clauses’.527 The ACCC 
seeks further information from ARTC about which clauses in the 2018 ITAA and/or IAU 
make clause 13.8 of the 2008 ITAA redundant. Further the ACCC seeks submissions from 
stakeholders about whether they support the removal of this clause. 
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State leases (Schedule 1) 

Schedule 1 of the ITAA contains details of each Segment contained in leases that ARTC has 
with state governments. ARTC seeks to incorporate the lease for the MFN and Queensland 
Border – Acacia Ridge Segments into the 2018 ITAA. The ACCC notes that ARTC has only 
included the Segment titles, and no specific details about what the lease covers such as 
ARTC includes for the leases with Victoria and NSW. Subject to this further detail, the ACCC 
considers the amendments to Schedule 1 are appropriate, as they improve the clarity and 
certainty in the operation of the IAU (section 44ZZA(3)(e)).  

Minor amendments 

ARTC proposes updates to the following references: 

 legislation, and industry and government bodies (at clauses 1.1, 2.1, 4.6 and Schedule 1 
of the ITAA, and throughout the IAU) 

 relevant process to identify lending rate (at clause 4.8 of the ITAA) 

 contact information (at clauses 24.1, 24.2 and 24.3 of the ITAA and section 2.7 of the 
IAU). 

The updates to the contact information change the definition of when a notice or other 
communication will be deemed as given. Clause 24.2(b) of the 2018 ITAA states that in 
respect of email, notice will be deemed ‘given’ the earlier of when the sender receives 
confirmation, or four hours after the notice was sent.  

The ACCC considers that ARTC’s proposed minor amendments are appropriate as they 
improve clarity and certainty in the operation of the ITAA, which is also in the legitimate 
interests of ARTC, and in the interests of those seeking access to the Interstate Network 
(sections 44ZZA(3)(a),(c) and (e) ), subject to the following additional amendments: 

 ARTC has updated references to ‘facsimile’ with ‘email’ throughout the 2018 IAU and 
ITAA with the exception of clause 28. The ACCC considers ARTC should update this 
accordingly, for consistency in the 2018 ITAA and IAU.  

 The 2018 IAU and ITAA contains references to ‘Victorian Rail Track’, which is now called 
‘VicTrack’. The ACCC considers ARTC should update these references accordingly. 

 Under clause 2.1(b), the availability of a Scheduled Train Path is subject to any lawful 
order given to ARTC by ‘the Director of Public Transport’, a position which has since 
been replaced. The ACCC considers ARTC should update this provision accordingly. 

ARTC appears to have made minor typographical errors with the section references for 
‘Renegotiation of Scheduled Train Paths’, and ‘Key Performance Indicators’, sections ‘2.8’ 
and ‘2.9’ of the 2018 IAU respectively. The ACCC considers ARTC should fix these 
typographical errors to promote the clarity and certainty in the operation of the IAU and ITAA 
(section 44ZZA(3)(e)). 

Further request for information 

SCT Logistics raises a concern with the payment terms under clause 4.4 of the 2018 ITAA, 
unchanged from the 2008 ITAA. SCT Logistics states that the requirement on Operators to 
pay the monthly charges within 21 days does not align with industry norms. 528 The ACCC 
seeks further information from ARTC and from stakeholders in respect of the industry norm. 

                                                
528  SCT Logistics, ARTC’s 2018 Interstate Access Undertaking, 7 June 2018, p. 2. 
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Clause 13.6 of the ITAA refers to ARTC’s ‘Environmental Licence’, defined environmental 
protections in respect of the Network in NSW and South Australia. Although ARTC is not 
seeking any amendments to these provisions in the 2018 ITAA, the ACCC seeks information 
from ARTC in respect of why the ITAA does not reference environmental protections in the 
other states that the Network operates. 

Schedule 6 of the ITAA details the Code of Practice and other Network rules and 
requirements in Western Australia, South Australia, Victoria and NSW. Although ARTC is not 
seeking any amendments to Schedule 6, the ACCC seeks information from ARTC on why 
there is no information on Queensland. 
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18. Conclusion 

The ACCC considers that it would not be appropriate to accept the 2018 IAU having regard 
to the matters in section 44ZZA(3) of the Act. As a result, the ACCC’s draft decision is that it 
should not accept the 2018 IAU in its current form. 

The ACCC has provided its views on the 2018 IAU throughout this document and has 
proposed revisions and/or has set out the information it requires to reach a concluded 
position. The ACCC is of the view that such revisions or additional information is necessary 
in order for the 2018 IAU to be considered appropriate to accept. The ACCC acknowledges 
that many of the issues raised in this Draft Decision are interrelated, and the appropriate way 
forward in one area will be dependent on how ARTC addresses concerns raised in another. 

The ACCC notes that in its recent application to extend the term of the 2008 IAU to 
28 February 2019, ARTC considered the extension would provide ‘sufficient time for a final 
decision to be reached on the renewed 2018 IAU … [and that ARTC] sees no reason that 
any further extension of the 2008 IAU could be required.’529 

Given ARTC’s position and in order for this timeframe to be achieved, Table 41 sets out the 
significant number of steps that are required for assessment of the IAU to be finalised should 
ARTC seek to resubmit a revised version of the IAU.  

Table 41: Indicative timeline for replacement IAU to be accepted by 28 
February 2019 

Date Event 

20 December 2018 Release of ACCC Draft Decision on 2018 IAU. 

January/February  
2019 

Consultation on ACCC Draft Decision on 2018 IAU to 18 February 2019. 

early to mid-January 
2019 

Withdrawal of 2018 IAU from ACCC’s consideration prior to consultation 
period on Draft Decision closing and lodgement by ARTC of revised IAU 
incorporating recommendations from the Draft Decision. 

mid-January/early 
February 2019 

Consultation on revised IAU. 

mid to late February 
2019 

Release of ACCC final decision on 2018 IAU or on revised IAU. 

28 February 2019 Expiry of 2008 IAU. 

The ACCC recognises that this is an extremely tight timeframe and that any ability to meet 
this timeframe will depend primarily on ARTC’s timely and comprehensive response to the 
views set out in this Draft Decision.   

Should ARTC consider the lodgement of a revised IAU to be necessary in response to the 
ACCC’s Draft Decision, the ACCC notes that the 180 day statutory period for assessment 
will recommence at the date of re-lodgement.  

In the absence of a withdrawal however, the ACCC intends to move to a final decision on the 
2018 IAU within the current statutory period, which is currently scheduled to expire on 
26 February 2019. Without a further application to extend the 2008 IAU, the current 
regulatory regime will expire on 28 February 2019. 

                                                
529  ARTC, 2008 Interstate Access Undertaking Extension Application to the ACCC, 16 November 2018, p.1.  
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The ACCC considers that ARTC should continue to engage with the ACCC and 
stakeholders on its proposed next steps in order to finalise the 2018 IAU. 
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Appendix A: Minor drafting errors 

The ACCC notes that the 2018 IAU and TAA appear to contain some minor drafting errors. 
Table 42 and Table 43 set out in detail within the relevant sections of this Draft Decision. 
The ACCC expects that ARTC will address these minor drafting errors in any revised version 
of the IAU submitted to the ACCC.  

Table 42: Drafting errors in the 2018 IAU 

IAU section Drafting error (red) Comment 

3.1 3.1 Introduction 

As part of ARTC’s philosophy, it 
seeks to encourage utilisation of the 
Network and as such will negotiate 
with the Applicant in good faith. – 
ARTC recognises that the process 
needs to be flexible to suit specific 
circumstances and is willing to tailor 
the process in consultation with the 
Applicant. However, ARTC also 
recognises that the industry seeks 
some certainty and provides this 
framework to satisfy that need. 

Extra character included at the 
start of the second sentence. 

3.7(b)(ii) 3.7 Acknowledgement 

(b) Prior to acknowledging the 
Access Application, ARTC 
may seek: 

(ii) (clarification of the information 
that has been provided in the 
Access Application. 

Extra character included at the 
start of 3.7(b)(ii). 

3.8(c)(iv) 3.8 Indicative Access Proposal  

b) The Indicative Access Proposal 
will set out, amongst other 
things:  

(iv) a reference to the Indicative     
Access Agreement and a 
reference to published 
charges for similar Services 
requested the current 
available market terms and 
conditions as published on 
ARTC’s website;     

There appears to be a missing 
word after ‘a reference to 
published charges for similar 
Services requested’.   

3.12.1(b)(a)  3.12 Dispute Resolution 

3.12.1 Disputes 

(a) If any dispute arises under this 
Undertaking or in relation to the 
negotiation of Access between 
an Applicant and ARTC 
(“Dispute”) then, unless 
otherwise expressly agreed to 
the contrary by both parties, such 

The word ‘dispute’ should be 
bolded to indicate that it is a 
definition.  
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IAU section Drafting error (red) Comment 

Dispute will be resolved in 
accordance with this clause 3.12 
and either party may give to the 
other party to the Dispute notice 
in writing (“Dispute Notice”) 
specifying the Dispute and 
requiring it to be dealt with in the 
manner set out in this clause 
3.12. The parties will use 
reasonable endeavours acting in 
good faith to settle the Dispute as 
soon as is practicable.  

3.12.4(b)(xiii)  3.12 Dispute Resolution 

3.12.4 Arbitration  

(b) Where a Dispute is referred to 
arbitration in accordance with this 
clause 3.12.4(b), the following 
will apply:  

(xiii) The arbitrator may charge for its 
costs of conducting an arbitration 
of a Dispute the amounts and 
rates (if any) prescribed by the 
Competition and Consumer 
Regulations 2010. If the 
Competition and Consumer 
Regulations 2010do not 
prescribe such amounts or rates, 
the arbitrator may charge the 
amounts and rates mentioned in 
regulation 6F of those regulations 
as amended from time to time.  

There is a missing space 
between words.  

4.4(f)(v)  4.4 Revenue Limits 

(f)(v) an allocation of return of 
Non-Segment Specific 
Assets, being determined by 
applying a real Rate of 
Return to the value of Non-
Segment Specific Assets; 
and 

It appears this should be ‘on’ 
rather than ‘of’ to reflect section 
4.4(f)(ii).  

9.1 – Definitions and 
Interpretation  

Indicative Access Charges Range 
has the meaning given in 4.6(d)  

Grammatical error. 

Schedule F (Network Management Principles) 

This schedule applies in 
circumstances where Train Paths are 
interrupted due to matters outside 
ARTC’s control and there is a need 
to resolve competing interests of 
users of the Network. Refer to the 
following three (3) pages. 

The Network Management 
Principles in Schedule F appear 
to cover four pages rather than 
three. 
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IAU section Drafting error (red) Comment 

Schedule G, footnote 
2(a). 

(Performance Indicators) 

2. For this purpose, a healthy 
service is one which: 

a. presents to the Network within 
tolerance4 is configured to 
operate to its schedule and 
operates in a way that it 
remains able to maintain its 
schedule; or 

Extra character included after 
‘tolerance’ in footnote 2(a). 

Table 43: Drafting errors in the 2018 TAA 

Indicative TAA clause Drafting error (red) Comment 

2.8 and 2.9 2.8 Renegotiation of Scheduled Train 
Paths 

2.9 Key Performance Indicators 

Labels ‘2.8’ and ‘2.9’ should be 
‘2.9’ and ‘2.10’ respectively. 

9.9(a) 9.9 Cancellation of Scheduled 
Train Paths 

(a). The Operator may, upon 24 
hours prior written notice to 
ARTC, cancel in any 12 month 
period commencing on the 
Commencement Date, such 
number of Services per 
Scheduled Train Path as 
specified in Schedule 2 with no 
liability to ARTC to pay for the 
Charges in respect of the 
Services to be cancelled. For the 
purposes of this clause, each one 
way journey is deemed to be a 
separate Service. 

There appears to be a missing 
word between ‘upon’ and ‘24’.   
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