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Guidelines relating to deferral of arbitrations and backdating of 
determinations under Part iliA of the Trades Practices Act 1974 

Australian Pacific Airports Corporation (APAC) is the holding company for the 
airport lessee companies that hold leases for Melbourne and Launceston 
Airports under the Airporls Act 1996. APAC, both directly and through its 
membership of the Australian Council for Infrastructure Development, has 
been an active participant in the debate regarding reform of the National 
Access Regime over the past few years. 

As a general principle APAC supports the publication of guidelines such as 
these by the Commission as they reduce 90th regulatory uncertainty and 
compliance costs. ' 

It is clear that the circumstances of any individual case will need to be 
considered by the Commission in regard to deferring arbitration and 
backdating determinations. The Commission has set out what its general 
approach will be and we support what appears to be its general preference 
for, as far as possible, dealing with undertakings before arbitrations. 

This is especially important in relation to airports given the joint production 
and consumption nature of the services provided to airlines by airports. There 
were situations in the past, under prices notification, where some airlines 
sought to use the Commission's consideration of issues to not only gain an 
advantage over airports but also their airline competitors - the Commission's 
proposed approach does seem to minimise the risk of this type of gaming. 

It seems likely to us that arbitrations in relation to airports will fall into two 
broad categories: . 
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• those where an airport is in dispute with range of airlines over the 
general terms and conditions of use; and 

• those where an airport is in dispute with an individual airline (or a small 
number of airlines) in relation to terms and conditions generally 
accepted by the airline user group as a whole. In this case, there is a 
(}!'eater potential for gaming and for the outcome of any arbitration to 
affect the position of other users and/or already committed airport 
capital. 

Particularly in the latter case, but also the prior, it would be appropriate for the 
Commission to have regard to: 

• the compliance of the access provider with any policies promulgated by 
"the relevant Government (such as the airport pricing principles 

promulgated by the Commonwealth); and 
• the extent to which the terms and conditions of access (including price) 

offered to the access seeker are consistent with those offered to, and 
indeed accepted (either explicitly or implicitly) by other users, and also 
the access seeker in the past. 

Whilst these considerations are of particular relevance to airports, they have 
more general application in other sectors where the access provider faces 
multiple access seekers who compete with each other. As such, it would be 
appropriate to reflect them in the guidelines. 

In the event a service were to become declared, it is quite conceivable that an 
access seeker could lodge a notice of dispute soon after declaration and 
before the access provider could put together the necessary material required 
for an undertaking application. Whilst in the case of a long standing dispute 
(especially where access has been denied) it may be appropriate to expedite 
the arbitration, in other cases the interests of all users and indeed the service 
provider may be better addressed by issues being resolved via the 
undertaking process. 

We would suggest the Commission give consideration to including a provision 
in the guidelines where it may upon receipt of an arbitration request inquire of 
the provider whether it intends to lodge an undertaking. Whilst it is 
acknowledged in this case deferral might not be possible legally (we have not 
taken advice on this point) it does seem that if an undertaking application was 
going to emerge in a reasonable period of time it would save resources for 
both parties and the Commission as well as lead to better outcomes as 
discussed above. In any event such an approach might guide the 
Commission, to a view that it should expedite an interim determination 
(especially where access is being denied or significantly frustrated) whilst it 
waits for the undertaking application. 

In relation to the backdating of determinations, it would seem to us that where 
an access provider is levying charges in a way generally accepted by users, 
the case for backdating is significantly weaker than that where there has been 
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not general accepted set of charges. Again this is not an airport specific 
issue. 

We would also like to strongly support the COJ;T1mission's view that backdating 
should not be used as a penalty . 

.# 

If you require any further information, please do not hesitate to contact me on 
(03) 9297 1348 or Dr Warren Mundy of Bluestone Consulting who assisting us 
in this matter on 0409 911554. 

CHRISTINE SPRING 
General Manager 
Environment, Strategy & Planning 
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