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Key outcomes dashboard 

Maintaining and promoting 
competition  

Competition enforcement 

 3 cases commenced 

 1 case concluded 

 14 cases ongoing 

 $11.85 million in total penalties 

Mergers and adjudication 

 77 confidential mergers matters pre-
assessed 

 8 public reviews undertaken 

 1 statement of issues released 

 4 draft and 6 final authorisation 
determinations 

 1 exclusive dealing notifications 
allowed to stand 

 5 collective bargaining notification 
allowed to stand 

 6 final certification trade mark 
assessments issued 

Infrastructure Regulation 

 Released the second Measuring 
Broadband Australia report.  

 Accepted a court enforceable 
undertaking from NBN Co under 
section 87B of the CCA.  

 Released the June quarter 2018 petrol 
monitoring report  

 Released the second in-depth petrol 
industry report under the new petrol 
monitoring direction issued by the 
Treasurer in December 2017 

Protecting consumers and 
supporting fair trading 

Consumer enforcement 

 5 case commenced 

 3 cases concluded 

 27 cases ongoing 

 10 infringement notices issued 

 4 administrative resolution  

 3 undertakings accepted 

 $5.37 million in total penalties 

Consumer and small business 
education 

 1 063 714  consumer education 
resources accessed 

 786 434  Scamwatch visits 

 70 990 Scamwatch email subscribers 

 18 333 Scamwatch Twitter followers 

 76 458 contacts received from 
consumers and businesses 

 399 882 small business education 
resources accessed 

 19 email updates to small businesses 
and franchising networks 

Product safety 

 183 recalls assessed 

 861 mandatory injury reports assessed 

 248 reports of unsafe products 
assessed 

 2369 product lines inspected at 349 
sites – 42 products requiring further 
assessment identified 

Market studies and research  

 Published the fourth interim report of 
the Gas inquiry 2017–2020 

 Commenced a market study into the 
wine grape industry with the release of 
an issues paper. 

 Commenced preparation of the annual 
report to the Australia Senate on 
Private Health Insurance Industry for 
the period 1 July 2017 to 30 June 2018 



  1 

Executive Summary 

1. The Australian Competition and Consumer Commission (ACCC) works to enhance 
the welfare of Australians by promoting competition, fair trading and regulating 
national infrastructure. This report highlights the range of activities engaged in by the 
ACCC to achieve its purpose in the July to September 2018 quarter, including: 

 enforcing competition laws in relation to cartel conduct, anti-competitive 
agreements, misuse of market power, and mergers which substantially lessen 
competition 

 protecting consumers from unfair business practices and unsafe products 

 regulating national services, infrastructure and markets with limited competition or 
natural monopoly characteristics 

 studying, monitoring and reporting on competition and consumer issues in specific 
markets and industries, and 

 advocacy and collaboration to promote competition and fair trading. 

2. Following an investigation by the ACCC, the Commonwealth Director of Public 
Prosecutions laid criminal charges against the Construction, Forestry, Maritime, 
Mining and Energy Union (CFMMEU) and its ACT Divisional Branch Secretary Jason 
O’Mara for alleged cartel conduct.   

3. Following investigations by the ACCC, the Federal Court ordered:   

 Oakmoore Pty Ltd (trading as EGR) and its director Mr Rodney Horwill to pay 
penalties of $6.35 million for being knowingly concerned in exclusive dealing 
conduct with the purpose of substantially lessening competition  

 Palram Australia, Ampelite Australia and a director to pay penalties totalling 
$5.5 million for exclusive dealing conduct with the purpose of substantially 
lessening competition 

 H.J. Heinz Company Australia Ltd to pay penalties of $2.5 million for false or 
misleading representations   

 Meriton Property Services Pty Ltd to pay penalties of $3 million for manipulating 
Trip Advisor reviews, in breach of the Australian Consumer Law (ACL) 

 Aurizon to continue operating its Queensland intermodal business while the 
ACCC’s case against Pacific National and Aurizon is heard. This order was made 
in response to an urgent interlocutory injunction sought by the ACCC.  

4. The ACCC received payment for ten infringement notices across six matters, 
including the first infringement notice under the 2017 Horticulture Code of Conduct 
paid by Sturt Dickson Produce Pty Ltd.  

5. The ACCC announced that it would not oppose the proposed acquisition of APA 
Group by the CK Consortium, after accepting a court enforceable undertaking from 
the CK Consortium to divest significant gas assets in Western Australia. 

6. The ACCC announced that it would not oppose the Sydney Transport Partners’ 
proposed acquisition of a majority interest in the WestConnex motorway after 
accepting undertakings from Transurban and the other members of STP consortium.  

7. The ACCC granted authorisation to the Homeworker Code Committee, to allow the 
continuation, for another 10 years, of a revised Homeworkers Code of Conduct 



2 

(renamed ‘Ethical Clothing Australia’s Code of Practice, Incorporating 
Homeworkers’). A form of the Code has been authorised by the ACCC since 2000. 

8. The ACCC led a joint ACL regulator campaign to educate consumers and providers 
of home care services about their rights and responsibilities under the Competition 
and Consumer Act 2010 (CCA). The campaign had almost 30 partners including 
some key organisations such as: Council on the Aging, State Consumer Protection 
agencies, Leading Aged Services, National Seniors and Department of Human 
Services.  

9. The ACCC released a fact sheet for consumers on their rights under the ACL when 
purchasing a new car. The ACCC has been liaising with industry participants and 
their representative bodies on distributing the fact sheet to consumers at the point of 
sale of a new car, as a matter of industry best practice. 

10. The ACCC continues to monitor and oversee compliance with the compulsory Takata 
airbag recall. The ACCC released comprehensive state-by-state data detailing recall 
rates for Takata airbags and the first data detailing progress made by vehicle 
manufacturers in removing them from Australian cars under the compulsory recall.  

11. The ACCC concluded its formal consultation on quad bike safety and is now 
reviewing the evidence before making a recommendation to the Minister. 

12. The ACCC undertook surveillance across 349 retail outlets (bricks and mortar and 
online) for the following regulated and non-regulated products: basketball rings and 
backboards, bean bags, bunk beds, elastic luggage straps, toy-like novelty cigarette 
lighters and toppling furniture. As a result of this proactive surveillance program, nine 
bean bags and six elastic luggage straps were recalled by their respective suppliers 
due to non-compliance.  

13. The ACCC released its second Measuring Broadband Australia report. While most 
NBN fixed-line broadband customers are receiving relatively fast internet speeds, 
including during busy hours, around 7 per cent of tests are still showing that some 
customers are receiving less than half of the maximum speed of their plan. 

14. The ACCC accepted a court enforceable undertaking from NBN Co under section 
87B of the CCA. In the undertaking, NBN Co commits to improve its wholesale 
service level terms and provide additional public reporting on its fixed wireless 
network.  

15. The ACCC released its June quarter 2018 petrol monitoring report. The report reveals 
that average petrol prices increased by 7 per cent in the past three months, hitting a 
four-year high in real terms of around 145 cents per litre (cpl) in Australia’s five 
largest cities.  

16. The ACCC released a report on retail and wholesale petrol market shares in 
Australia. This is the second in-depth petrol industry report under the new petrol 
monitoring direction issued by the Treasurer in December 2017. 

17. The ACCC released its fourth interim report on the Gas Inquiry. The report found that 
while conditions in the east coast gas market have improved considerably since the 
extremes reported in 2017, only action by governments and the gas industry to 
increase domestic gas supply can bring material price reductions into the future. 

18. During the September quarter the ACCC engaged with our international counterparts 
on a range of product safety, consumer, competition and regulatory matters, as well 
as delivering a number of capacity building activities under the ASEAN-Australia New 
Zealand Free Trade Area Competition Law Implementation Program (CLIP). 
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1. Maintaining and promoting competition 

Outcomes addressing harm to consumers and businesses from anti-
competitive conduct 

1.1. Competitive markets lead to lower prices, better quality products and services, 
greater efficiency and more choice, all of which benefit consumers. As Australia’s 
only national competition regulator, the ACCC works to enhance the welfare of 
Australians by maintaining and promoting competition. 

1.2. The ACCC does so by enforcing Part IV of the CCA in relation to anti-competitive 
conduct and assessing whether mergers and acquisitions would substantially lessen 
competition.  

1.3. In addition, the ACCC considers applications for authorisation and notifications, which 
enable some anti-competitive conduct to go ahead where the public benefit 
outweighs the public harm, including harm from reduced competition. 

1.4. The ACCC’s Compliance and Enforcement Policy sets out priorities for the year and 
the factors the ACCC takes into account when deciding whether to pursue matters.  
In 2018 a number of clear priorities have been established including enduring 
priorities covering cartel conduct causing detriment in Australia, anti-competitive 
agreements and practices, and the misuse of market power. In addition, the ACCC 
has prioritised competition issues in the financial services, commercial construction, 
agriculture and energy sectors, and conduct that may contravene the new misuse of 
market power and concerted practices provisions.  

1.5. Outcomes are achieved through a variety of means. These include litigated 
proceedings, accepting court-enforceable undertakings1, administrative resolutions 
and completing market studies. 

Proceedings  

1.6. In the September quarter, the ACCC was involved in 15 legal proceedings relating to 
competition enforcement in a range of industries including shipping, travel, 
construction and financial services. A complete list of these proceedings is included in 
the Appendix. 

1.7. Of the 15 competition enforcement proceedings: 

 12 cases were carried over from the previous quarter  

 3 new cases were commenced in the quarter  

 1 case was concluded, and 

 14 cases remained ongoing at the end of the quarter. 

  

                                                
1 Court-enforceable undertakings accepted under s.87B of the CCA. 

https://www.accc.gov.au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy
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Proceedings commenced 

CONSTRUCTION, FORESTRY, MARITIME, MINING AND ENERGY UNION & 
ANOR 

In August 2018 following an investigation by the ACCC, the Commonwealth 
Director of Public Prosecutions laid criminal charges against the CFMMEU and its 
ACT Divisional Branch Secretary Jason O’Mara.   

The charges involve alleged cartel conduct, with the CFMMEU and its Secretary 
each charged with attempting to induce suppliers of steelfixing services and 
scaffolding services to reach cartel contracts, arrangements or understandings 
containing cartel provisions in relation to services provided to builders in the ACT in 
2012 and 2013. 

CRYOSITE LIMITED  

In July 2018 the ACCC instituted proceedings in the Federal Court against Cryosite 
Limited (Cryosite) for alleged cartel conduct in relation to its entry into an asset sale 
agreement with Cell Care Australia Pty Ltd (Cell Care).  

In June 2017 Cryosite signed an agreement to sell its assets in its cord blood and 
tissue banking business to Cell Care. On signing the agreement, Cell Care made 
an upfront, non-refundable payment of $500 000 to Cryosite.  

Prior to their entry into the asset sale agreement, Cryosite and Cell Care were the 
only private suppliers of cord blood and tissue banking services in Australia. The 
stem cells in cord blood and tissue, which are collected at the birth of a child and 
then stored, can be used in the treatment of certain blood disorders.  

The ACCC alleges this amounts to cartel conduct because it restricted or limited 
Cryosite’s supply of cord blood and tissue banking services and allocated potential 
customers from Cryosite to Cell Care. 

In these proceedings, the ACCC is concerned the alleged cartel conduct amounts 
to “gun jumping.” Gun jumping occurs when merger or acquisition parties are 
competitors and they combine or coordinate their conduct before the actual 
completion of the transaction. This is the first court action the ACCC has taken in 
relation to gun jumping conduct. Gun jumping conduct is a concern for competition 
regulators around the world, who have taken action for similar conduct by merging 
parties.  

PACIFIC NATIONAL AND AURIZON  

In July 2018 the ACCC instituted proceedings in the Federal Court against Pacific 
National and Aurizon (ASX:AZJ) and their related entities, for allegedly reaching an 
understanding in relation to Aurizon’s intermodal business that had the purpose 
and/or would be likely to have the effect of substantially lessening competition in the 
supply of intermodal and steel rail linehaul services.  

The ACCC alleges that in July 2017, Pacific National and Aurizon reached an 
understanding that would lead to Aurizon exiting its intermodal business through a 
combination of closure and transactions with Pacific National. The effect of the 
understanding was that Aurizon would stop competing with Pacific National to 
supply intermodal and steel rail linehaul services throughout Australia. 

The ACCC also alleges that Pacific National’s proposed acquisition of Aurizon’s 
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Queensland intermodal business and the Acacia Ridge Terminal, as well as an 
agreement for Pacific National to operate the interstate side of the Acacia Ridge 
Terminal, would separately each have the likely effect of substantially lessening 
competition. 

The ACCC is seeking declarations, pecuniary penalties, orders restraining Pacific 
National from acquiring the Acacia Ridge Terminal and Aurizon’s Queensland 
intermodal business, and costs. 

In August 2018 the Federal Court ordered that Aurizon must continue operating its 
Queensland intermodal business while the ACCC’s case against Pacific National 
and Aurizon is heard and determined. This order was made by the Court in 
response to an urgent interlocutory injunction sought by the ACCC.   

 

Proceedings appealed 

Nil   

Proceedings concluded  

PALRAM AUSTRALIA AND AMPELITE AUSTRALIA  

In August 2018 the Federal Court declared by consent that Palram Australia and 
Ampelite Australia engaged in exclusive dealing conduct with the purpose of 
substantially lessening competition, and ordered them to pay penalties totalling 
$5.5 million.  

Palram and Ampelite are two of Australia’s largest distributors of polycarbonate 
roofing (Polycarb) to retail stores under the brands ‘Suntuf’ and ‘Solasafe.’ Polycarb 
is commonly used to build residential pergolas. In about 2009, Oakmoore Pty Ltd 
(trading as EGR) commenced manufacturing Polycarb and threatened to supply 
directly to retail stores in competition with Palram and Ampelite. Palram and 
Ampelite each admitted that it separately agreed with EGR to acquire Polycarb 
from it on the condition that EGR would not supply Polycarb to retail stores in 
competition with it. Palram and Ampelite each admitted that its conduct had the 
purpose of substantially lessening competition in the market.  

The Federal Court ordered that Palram pay a $3.5 million penalty and $250 000 
towards the ACCC’s costs and that director Ms Talila Horesh be disqualified from 
managing a corporation in Australia for three years for being knowingly concerned 
in the conduct of Palram. Ampelite was ordered to pay a $2 million penalty and 
$250 000 towards the ACCC’s costs and its director Mr Hendrikus Verhagen pay a 
$100 000 penalty for being knowingly concerned in the conduct of Ampelite.  

Both Palram and Ampelite were ordered to establish a compliance program to 
ensure their awareness of their responsibilities and obligations under the CCA.  

OAKMOORE PTY LTD 

In September 2018 the Federal Court ordered that Oakmoore Pty Ltd (trading as 
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EGR) and its director Mr Rodney Howell pay $6.35 million in penalties for being 
knowingly concerned in exclusive dealing conduct with the purpose of substantially 
lessening competition.  

EGR started manufacturing polycarb roofing material around 2009 and threatened 
existing distributors, Palram Australia and Ampelite, that unless they each 
purchased significant amounts of polycarb from EGR, it would supply polycarb 
directly to retailers. 

The Federal Court declared that between 2009 and 2013, EGR and Mr Horwill were 
each knowingly concerned in three contraventions of the exclusive dealing 
prohibition in the CCA and ordered EGR to pay a $6 million penalty and Mr Horwill 
pay a $350 000 penalty. EGR and Mr Horwill were ordered to jointly pay $450 000 
towards the ACCC’s costs and EGR was ordered to establish a compliance 
program to ensure awareness of its responsibilities and obligations under the CCA.  

The penalty ordered against Mr Horwill is the highest penalty ever imposed on an 
individual for a breach of the competition provisions of the CCA. This is also the first 
time the court has imposed a penalty for a party being ‘knowingly concerned’ in a 
contravention of the exclusive dealing provision.  

Undertakings accepted and administrative resolutions 

1.8. The ACCC also resolves alleged contraventions of the CCA by accepting court- 
enforceable undertakings under s.87B of the CCA. In these undertakings, which are 
on the public record, companies or individuals generally agree to: 

 remedy the conduct 

 accept responsibility for their actions, and 

 establish, or review and improve, compliance programs and culture. 

1.9. In the September quarter, no undertakings relating to competition enforcement were 
accepted by the ACCC. 

1.10. The ACCC will sometimes resolve matters administratively. This can involve seeking 
agreements to stop or change conduct and provide appropriate redress to the 
conduct in question. In some cases, we will publicly announce these administrative 
resolutions. 

1.11. There were no administrative resolutions in respect of competition enforcement this 
quarter. 

Agriculture Sector  

1.12. In the September quarter, the ACCC continued its commitment to increased 
engagement and enforcement in the agriculture sector through its Agriculture Unit. 
This work included: 

 Publishing a short ACCC online guide which covers key aspects of the ACCC 
mandatory code recommendation in the Dairy Inquiry final report as well as 
general information about industry codes. 

 Liaising with the Department of Agriculture and Water Resources and 
Commonwealth Treasury regarding the development of a draft mandatory code 
for the dairy industry following the announcement by the Commonwealth Minister 
for Agriculture and Water Resources, the Hon. David Littleproud MP on 10 

https://www.accc.gov.au/publications/dairy-inquiry-guide-to-the-acccs-mandatory-code-recommendation
https://www.accc.gov.au/publications/dairy-inquiry-final-report
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September that he would work with the industry to develop a draft code for 
consideration by Government.  

 Commencing a market study into the wine grape industry. We have conducted a 
survey of growers and released an issues paper. We plan to hold forums for 
growers to attend in November and December. 

 Undertaking a research project into potential competition and consumer issues in 
the agriculture machinery industry.  

 Continuing to advocate for implementation of the 15 recommendations made in 
the ACCC’s cattle and beef industry market study report. In this quarter we 
engaged with the Department of Agriculture and Water Resources on certain 
recommendations that will require legislative reform.   

 Increasing the number of subscribers to the Unit’s Agriculture Information Network 
to 1539 individuals and organisations. 

 Issued the first infringement notice under the 2017 Horticulture Code to a Sydney 
fruit and vegetable wholesaler, Stuart Dickson Produce Pty Ltd for allegedly 
trading with a grower in horticulture produce without having a written horticulture 
produce agreement in place in breach of the Code. Stuart Dickson paid the $10 
500 infringement notice.  

 Provided the pork industry with guidance regarding the competition law risks if pig 
farmers acted collectively in response to an oversupply of pigs in the market. 

 Provided guidance to a dairy group about a potential certification trade mark. 

1.13. The ACCC continues to assess and investigate standard form contracts given to 
small businesses in the agriculture sector across a number of industries for potentially 
unfair contract terms. 

Assess mergers to prevent structural changes that substantially lessen 
competition  

1.14. The ACCC reviews mergers and acquisitions to assess whether they would be likely 
to substantially lessen competition.  

1.15. Merger parties have two avenues available to have a proposed acquisition 
considered and assessed by the ACCC on competition grounds: informal clearance 
process and merger authorisation.  

Informal clearance process 

1.16. The informal merger review process enables merger parties to seek the ACCC’s view 
on whether the proposed acquisition is likely to have the effect of substantially 
lessening competition under section 50. 

1.17. The ACCC deals with matters considered under the informal clearance system 
expeditiously when it determines that they do not require a detailed review because 
of the low risk that competition concerns will be raised. As indicated in table 1, a 
significant proportion of the mergers considered by the ACCC are ‘pre-assessed’, 
enabling the ACCC to respond quickly when there are no significant competition 
concerns. Table 2 provides this information for the past seven years.  
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Table 1: Matters pre-assessed and reviews undertaken –  
July to September 2018 

 

Confidential Public Total 

Pre-assessed 1 July – 30 September 2018 77 0 77 

Public reviews undertaken 1 July – 30 
September 2018 

0 8 8 

Total matters assessed and reviews undertaken 77 8 85 

Public reviews by category: 

Not opposed 0 5 5 

Finished—no decision (including withdrawn)    

 Post SOI 0 0 0 

 Other 0 0 0 

Opposed outright 0 1 1 

Confidential review—ACCC concerns expressed 0 0 0 

Resolved through undertakings  0 2 2 

Variation to undertaking    

 Accepted 0 0 0 

 Rejected 0 0 0 
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Table 2: Matters assessed and reviews undertaken, financial year comparisons 

 11–12 12–13 13–14 14–15 15–16 16–17 17–18 
18–19 

YTD 

Total matters assessed 
and reviews undertaken  340 289 297 322 319 288 281 85 

Matters assessed–no 
review required  250 213 242 278 287 253 252 77 

Reviews undertaken  90 76 55 44 32 35 29 8 

Total reviews can be broken down into the following categories: 

Not opposed  60 55 36 35 17 21 17 5 

Finished–no decision 
(including. withdrawn)         

 Post SOI  5 8 3 0 

 Other  17 4 2 1 1 2 4 0 

Publicly Opposed outright  1 6 4 0 2 0 1 1 

Confidential review–opposed 
or ACCC concerns 
expressed  

6 5 2 0 1 2 1 0 

Resolved through 
undertakings  3 2 10 7 5 2 1 2 

Variation to undertaking         

 Accepted  3 4 1 1 1 0 2 0 

 Rejected  0 0 0 0 0 0 0 0 

*The year end table includes statistical corrections arising from year end reconciliation processes. 

Merger authorisation 

1.18. With the revisions to the CCA that came into effect on 6 November 2017, the ACCC 
has the role of first instance decision maker for merger authorisations meaning that 
applications must now be made directly to the ACCC. 

1.19. Merger parties may seek statutory protection from legal action under s.50 of the CCA 
by lodging an application for merger authorisation. 

1.20. While the merger authorisation is in force, the authorised parties will be able to 
acquire the relevant shares or assets without risk of the ACCC or third parties taking 
legal action for a contravention of section 50 of the Act.  

1.21. Merger authorisation may be granted on the basis that the acquisition will not 
substantially lessen competition, or alternatively, results in public benefits that 
outweigh any detriments.  
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1.22. There have been no applications for merger authorisation made to the ACCC since 
the revisions to the CCA came into effect. 

Significant merger decisons 

CK Consortium - proposed acquisition of APA Group 

On 12 September 2018 the ACCC announced that it would not oppose the 
proposed acquisition of APA Group (ASX: APA) by the CK Consortium, after 
accepting a court-enforceable undertaking from the CK Consortium. The 
undertaking requires the CK Consortium to divest significant gas assets in 
Western Australia. 

APA and the CK Consortium both own a range of energy assets in Australia. 
APA is the largest gas transmission pipeline owner in Australia, in particular in 
eastern Australia. The CK Consortium owns six small transmission pipelines in 
eastern Australia, where it also owns gas distribution assets. The CK 
Consortium’s main gas transmission assets are located in Western Australia. 

The ACCC’s review focused on: 

 gas transmission and storage in Western Australia 

 the development of new pipelines 

 vertical integration between the CK Consortium’s gas distribution assets and 
APA’s transmission assets 

The ACCC was concerned about the removal of the CK Consortium as a 
competitor in relation to new pipeline development. The ACCC was also 
concerned about gas transmission and storage services in Western Australia 
given that, without the undertaking, the CK Consortium would own most gas 
transmission and storage facilities in the west. 

The CK Consortium undertook to divest many of APA’s assets in the west, 
including the Parmelia Gas Pipeline, the Goldfields Gas Pipeline, the Kalgoorlie 
to Kambalda Pipeline and the Mondarra gas storage facility. 

The ACCC considered that the undertaking addressed its concerns over the 
concentration of transmission and storage assets in the west and also creates 
an opportunity for a new operator to acquire a valuable set of assets, together 
with the personnel needed to operate and manage the assets. This will create a 
new operator similar in size to the CK Consortium in Western Australia. 

In eastern Australia, the CK Consortium has only a very limited number of gas 
transmission pipelines that only supply small regional centres or specific 
customers. The ACCC considered that there is no competition between 
CK Consortium’s existing eastern Australian assets and those of APA. 

Vertical integration between the CK Consortium’s gas distribution assets and 
APA’s transmission assets was closely examined. Based on its inquiries, the 
ACCC did not consider that any possible bundling, attempts at foreclosure or 
information sharing across the vertically integrated combined entity could harm 
competition because the gas distribution assets at issue are regulated, and their 
operations are transparent.  

 

http://registers.accc.gov.au/content/index.phtml/itemId/1205740/fromItemId/751046
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Sydney Transport Partners – proposed acquisition of a majority interest in 
WestConnex 

On 30 August 2018 the ACCC announced that it would not oppose the Sydney 
Transport Partners’ (STP) proposed acquisition of a majority interest in the 
WestConnex motorway after accepting undertakings from Transurban and the 
other members of STP consortium. The undertakings require Transurban to 
publish 15 minute toll gantry data for each toll road in which it has an interest in 
Sydney. This data will assist all bidders compete for future toll road concessions. 

Transurban is Australia’s largest toll road operator. Transurban (or a 
Transurban-controlled entity) currently holds seven of nine toll road concessions 
in NSW.  

WestConnex is a partially completed motorway development in Sydney. It 
comprises 33kms of interconnected motorways and road upgrades, which will 
extend the M4 motorway from Parramatta to Sydney Airport and duplicate the 
M5 East corridor. 

The ACCC investigation focused on whether the proposed acquisition would 
significantly reduce competition for future toll road concessions by increasing 
Transurban’s incumbency advantages and preventing a rival bidder from gaining 
similar incumbency advantages. 

A key incumbency advantage enjoyed by Transurban is its access to more 
accurate and reliable toll road traffic data, which allows it to calibrate and 
validate its traffic models with a high degree of confidence. The undertakings 
address this incumbency advantage and mean that all bidders for future toll road 
concessions in NSW will have access to detailed toll road traffic data, which will 
enable them to calibrate and validate their traffic models to the same level of 
confidence as Transurban. With the undertaking, the ACCC was satisfied that 
other bidders would be able to compete for future toll road concessions in NSW, 
and that the proposed acquisition would not substantially lessen competition for 
future toll roads. 

The ACCC also considered whether the proposed acquisition would remove the 
potential for road-on-road competition between WestConnex and Transurban-
controlled roads in Sydney. The ACCC concluded that competition between 
roads was likely to be limited, and that it was unlikely tolls would ever shift below 
the caps imposed by Government, as an insufficient number of road users would 
switch roads due to lower tolls. 

Merger review consultation 

1.23. During the course of a public review, the ACCC may reach a preliminary view that a 
proposed merger raises competition concerns that require further investigation. In this 
circumstance, the ACCC will publicly release a Statement of Issues. A Statement of 
Issues provides the ACCC’s preliminary views, drawing attention to particular 
competition issues, as well as identifying further lines of inquiry that the ACCC wishes 
to undertake. It provides an opportunity for all interested parties (including customers, 
competitors, shareholders and other stakeholders) to understand and consider the 
primary issues identified by the ACCC. It also has the purpose of assisting the merger 
parties and other interested parties to frame further submissions should they consider 
it necessary. 

http://registers.accc.gov.au/content/index.phtml/itemId/1205668/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1205668/fromItemId/751046
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1.24. In the September quarter the ACCC released a Statement of Issues for the following 
review: 

 Proposed merger of Siemens’ rail mobility division with Alstom. 

Make decisions on authorisation, notification and certification trademark 
applications in the public interest 

1.25. The ACCC assesses and makes decisions about applications for the authorisation 
and notification of certain types of anti-competitive conduct. We do this primarily by 
evaluating whether the arrangements or conduct are likely to result in a net public 
benefit and therefore warrant exemption. 

1.26. With the revisions to the CCA that came into effect on 6 November 2017 for certain 
forms of conduct, the ACCC may now also grant authorisation if it is satisfied that no 
substantial lessening of competition is likely. 

Authorisations 

1.27. In assessing an authorisation application the ACCC undertakes a transparent public 
consultation process, placing submissions on a public register, subject to any claims 
of confidentiality. After considering submissions, the ACCC will issue a draft decision 
and provide an opportunity for interested parties to request a conference to discuss 
the proposal. The ACCC will then further consider the application in light of any 
additional submissions and release a final decision. 

Table 3: Authorisations received and decisions issued 

Total authorisations received Number of applications 

1 July – 30 September 2018 

New 3 

Revocation 0 

Revocation and substitution 2 

Minor variations 1 

 

Decisions issued Number of applications 

1 July – 30 September 2018 

Draft determinations 4 

Final determinations 6 

Interim decisions (prior to draft) 1 

  

http://registers.accc.gov.au/content/trimFile.phtml?trimFileTitle=D18+129086.pdf&trimFileFromItemId=1205316&trimFileName=D18+129086.pdf
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Significant authorisations 

Homeworker Code Committee Incorporated - AA1000418-1 

On 30 August 2018 the ACCC granted authorisation to the Homeworker Code 
Committee, to allow the continuation, for another 10 years, of a revised 
Homeworkers Code of Conduct (renamed ‘Ethical Clothing Australia’s Code of 
Practice, Incorporating Homeworkers’). A form of the Code has been authorised by 
the ACCC since 2000. 

The Code assists businesses in the textile, clothing and footwear industry in 
Australia to ensure compliance with the legislative requirements applying to 
homeworkers or outworkers. It does this by providing education of, and auditing 
against, the legal obligations on participants in the supply chain to provide award 
wages and conditions. Signatories to the Code must be able to demonstrate 
compliance with relevant Australian Awards and workplace laws in relation to all 
workers directly engaged by them and in any outsourced supply chain, in order to 
gain accreditation under the Code. Boycotts can be imposed on businesses which 
do not observe their legal requirements. 

Accredited businesses are able to promote their credentials to consumers by 
displaying the Ethical Clothing Australia license mark and trade mark. 

The ACCC found that the Code has resulted, and is likely to continue to result, in 
public benefits in the form of increased compliance by businesses with legal 
obligations relating to workers, efficiencies in the management of supply chains and 
efficiencies in businesses’ signalling their compliance with legal obligations, which 
provides better information to customers. 

The ACCC considered that the Code did not restrict competition between suppliers 
or increase the costs and administrative burdens for businesses. As obtaining 
accreditation under the Code is voluntary, the ACCC considered the operation of 
the Code is likely to result in little, if any, public detriment. 

Notifications 

1.28. Notification is an alternative process to authorisation as a means for businesses to 
obtain protection from legal action for exclusive dealing, collective bargaining and 
resale price maintenance. 

Exclusive dealing notifications 

1.29. ‘Exclusive dealing’ describes a business trading with another business imposing 
restrictions on the other business’ freedom to choose with whom, in what, or where it 
deals, and is prohibited under the CCA in certain circumstances. 

1.30. Lodging a notification with the ACCC provides automatic protection from legal action 
unless revoked by the ACCC. Notifications can be reviewed by the ACCC at any 
time. 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/homeworker-code-committee-incorporated
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Table 4: Exclusive dealing notifications 

Exclusive Dealing Notifications 
 

Number of notifications 

1 July – 30 September 2018 

Matters lodged in the quarter 0 

Matters allowed to stand 1 

1. The revisions to the CCA that came into effect on 6 November 2017 have significantly reduced the number of notifications 
the ACCC receives because third line forcing (a particular form of exclusive dealing) is no longer a per se breach of the CCA, 
which means that parties need only notify the ACCC of third line forcing conduct if it is at risk of substantially lessening 
competition. 

Collective bargaining notifications 

1.31. Groups of small businesses can lodge a collective bargaining notification to obtain 
protection from legal action for a collective bargaining activity. The protection 
provided by a collective bargaining notification comes into force automatically 14 days 
after the notification is validly lodged and continues for three years (or another 
specified period) unless the ACCC objects to it. Notifications can be reviewed at any 
time. 

1.32. Businesses seeking to lodge a valid collective bargaining notification must satisfy a 
number of requirements. For example each member of the collective bargaining 
group must reasonably expect that they will make at least one contract with the target 
and that the value of each member’s transactions with the target will not exceed 
$3 million per year (this figure differs for certain industries). These requirements do 
not apply to the authorisation process. 

Table 5: Collective bargaining notifications 

Collective Bargaining Notifications 
Number of notifications 

1 July – 30 September 2018 

Matters lodged in the quarter 4 

Matters allowed to stand 5 

Resale price maintenance notifications 

1.33. In broad terms, resale price maintenance occurs when a supplier of goods or services 
(for example, a manufacturer or wholesaler) specifies a minimum price below which a 
reseller must not onsell, or advertise for sale, those goods or services. 

1.34. Resale price maintenance is prohibited outright under the CCA, regardless of whether 
it has the purpose, effect or likely effect of substantially lessening competition. 

1.35. Changes to the CCA from 6 November 2017 mean that it is now possible to obtain 
protection from legal action for resale price maintenance conduct by lodging a 
notification. Before this date, ACCC authorisation was the only way to obtain legal 
protection for resale price maintenance conduct. Authorisation will continue to be 
available, so businesses proposing to engage in resale price maintenance now have 
a choice of lodging a notification or seeking authorisation. 
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Table 6: Resale price maintenance notifications 

Resale price maintenance 
Notifications 
 

Number of notifications 

1 July – 30 September 2018 

Matters lodged in the quarter 0 

Matters allowed to stand 1 

Significant notifications 

Tooltechnic Systems (Australia) Pty Ltd - Resale price maintenance notification 

On 25 July 2018 the ACCC decided not to take further action in relation to the 
resale price maintenance (RPM) notification lodged by Tooltechnic Systems 
(Australia) Pty Ltd (Tooltechnic) on 12 February 2018 for its Festool and Fein power 
tools. 

The notification gave Tooltechnic legal protection to impose a minimum price for the 
retail sale of these tools, which prevents discounting by retailers. Legal protection 
commenced automatically on 12 March 2018 and will continue unless or until the 
notification is revoked or withdrawn. 

The ACCC can only revoke a notification if it is satisfied that the likely benefit to the 
public from the notified conduct will not outweigh the likely public detriment from the 
conduct. 

Tooltechnic is the exclusive importer and wholesaler of Festool and Fein power 
tools in Australia. These power tools are complex as they often have a high level of 
features and functions, and form part of a system which includes a wide variety of 
complementary accessories and consumables. Tooltechnic considers its 
distribution model relies on retailers offering a high level of service (both pre-and 
post-sale). Without the RPM conduct, Tooltechnic was concerned that retailers who 
provide limited retail services are able to undercut the prices of retailers that 
provide a high level of retail service (‘free-riding’). Free-riding risks discouraging 
retailers from investing in the staff training and equipment necessary to effectively 
demonstrate Festool and Fein tools to customers. 

This was the first RPM notification received by the ACCC since amendments to the 
CCA to introduce this new process. Tooltechnic had already been engaging in RPM 
conduct for Festool power tools since it was granted ACCC authorisation to do so in 
2014. The ACCC’s assessment of this notification was informed by observing the 
practical effect of the introduction of identical RPM conduct by Tooltechnic on 
Festool products in Australia over the previous three years. 

The ACCC considered that the loss of discounting under the RPM conduct is a 
clear detriment to some consumers. However, in the unique circumstances of this 
matter, on balance the ACCC could not be satisfied that the legal test to revoke the 
notification was met at the time. 

In particular, feedback from dealers suggested that setting a guaranteed minimum 
price for these tools has given a large network of Festool/Fein dealers the certainty 
they need to invest in facilities and staff to provide better levels of pre- and post-
sales retail services. This results in consumers being able to make more informed 
decisions about the purchase and maintenance of these complex products. The 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/resale-price-maintenance-notifications-register/tooltechnic-systems-aust-pty-ltd-rpm20181
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ACCC considered that this may also be likely to result in increased service-based 
competition between Festool/Fein power tool retailers (particularly enabling smaller 
dealers to better compete with larger dealers) and promote competition with other 
power tool brands. 

Further, the ACCC concluded that while there was clear detriment in this case, the 
availability of many alternative power tools to consumers meant that Tooltechnic 
would be likely to lose sales and profits unless the RPM conduct produces benefits 
to consumers in the form of enhanced pre and post-sales service.  

Given this was the first RPM notification received by the ACCC, it will monitor the 
effects of this conduct closely. 

The ACCC considers that in many cases RPM is unlikely to benefit the public. This 
is particularly the case where the business concerned has a high market share, 
cannot establish a significant incentive problem between the manufacturer and 
retailers (such as the free rider problem outlined above), or is in a market where 
competition is not vigorous. 

Certification trademarks 

1.36. Under the Trade Marks Act 1995 the ACCC has responsibilities for assessing 
certification trademarks to ensure that they do not raise competition or consumer 
protection concerns. A certification trademark (for example the Woolmark) is used by 
businesses to indicate to consumers that a product or service meets a particular 
standard. 

1.37. The ACCC assesses rules for the use of certification trademarks including: 

 requirements that goods, services or persons must meet to be eligible to use a 
certification trade mark, and 

 proposed processes for assessing compliance with certification requirements. 

Table 7: Certification Trademarks 

Certification Trademarks  
(CTMs) 

 

Number of related applications (number of CTMs1) 

1 July – 30 September 2018 

CTMs received 5 (7) 

Final assessments issued 5 (6) 

1. The ACCC generally assesses related certification trademark applications together when they are received from the same 
applicant at the same time. 

  



17 

2. Protecting consumers and supporting fair trading 

Protecting the interests and safety of consumers, and supporting fair 
trading in markets affecting consumers and small business  

2.1. The ACCC enforces the Australian Consumer Law to prevent and redress harm to 
consumers and small businesses. Another key role of the ACCC is to inform 
businesses and consumers of their rights and obligations under the CCA through 
engagement, education and the provision of specialised information. This function 
also includes actions taken to ensure Australian consumers are not harmed by 
unsafe products.  

2.2. Each year the ACCC reviews its compliance and enforcement priorities to determine 
where to focus its efforts to maximise impact, including by preventing and redressing 
harm to consumers and small businesses.  

2.3. In 2018 the ACCC’s Compliance and Enforcement priorities for consumer protection 
include: 

 consumer issues in new car retailing, including responses by retailers and 
manufacturers to consumer guarantee claims, and other matters identified in the 
ACCC’s 2017 New Car Retailing Industry Report 

 consumer issues in the provision of broadband services, including addressing 
misleading speed claims and statements made during the transition to the NBN 

 systemic issues involving large or national traders avoiding or misrepresenting 
consumer guarantee rights 

 consumer issues concerning the use of digital platforms, algorithms and 
consumer data, with a focus on emerging markets and matters identified by the 
ACCC’s digital platforms inquiry  

 consumer issues in the provision of energy as an essential service, including 
matters identified in the ACCC’s retail electricity pricing inquiry report and the 
ACCC’s wholesale gas inquiry  

 ensuring small businesses receive the protections of industry codes and the unfair 
contract terms law, with a focus on Franchising Code of Conduct issues involving 
large or national franchisors  

 ensuring better product safety outcomes for consumers in the online marketplace 

 issues arising from the Takata airbags recall, and  

 consumer issues in the agriculture sector, with a focus on the dairy inquiry, 
Horticultural Code of Conduct enforcement, and analysis of the viticulture 
industry. 

2.4. Conduct impacting Indigenous Australians is an enduring priority. This recognises 
that certain conduct in breach of the Act has the potential to specifically impact on the 
welfare of Indigenous Australians. We also recognise that Indigenous Australians, 
particularly those living in remote areas, continue to face challenges in asserting their 
consumer rights. This means that we will always prioritise our work in this area while 
these challenges remain.  

2.5. Consumer protection for vulnerable and disadvantaged consumers is also an 
enduring priority for the ACCC.  
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2.6. The ACCC continues to action its consumer product safety priorities for 2018, 
including the compulsory recall of vehicles fitted with defective Takata airbags and 
specified spare parts; quad bikes; the Infinity electrical cables recall; button batteries; 
baby walkers; toppling furniture; and improving the safety of products supplied over 
the internet. The ACCC also continues to work towards the introduction of a general 
safety provision into the ACL. 

Outcomes to address harm to consumers and small businesses resulting from 
non-compliance with the Australia Consumer Law 

2.7. Total ACL penalties awarded by the Federal Court in ACCC matters are over 
$141 million since the introduction of the new consumer law remedies and powers in 
the CCA in April 2010, together with the introduction of the ACL on 1 January 2011.2  
As at 30 September 2018, this figure encompasses 36 ACCC cases where penalties 
awarded by the Court have been at or above $1 million. 

2.8. In the September quarter, the ACCC was involved in 30 legal proceedings relating to 
consumer protection. Of these: 

 25 cases were carried over from the previous quarter 

 5 cases were commenced  

 3 cases were concluded, and 

 27 cases remain ongoing at the end of the quarter. 

Proceedings commenced 

AMAYSIM ENERGY PTY LTD  

The ACCC has instituted proceedings against Amaysim Energy Pty Ltd (trading 
as Click Energy) alleging it made false or misleading marketing claims about 
discounts and savings that Victorian and Queensland customers could obtain, in 
breach of the ACL.  

From around October 2017 to March 2018, Click Energy represented to 
consumers that under its market energy offers, they could get discounts of 
between 7 and 29 per cent off Click Energy’s charges if they paid their bills on 
time. The ACCC alleges that these representations were false or misleading 
because the discounts offered applied to Click Energy’s market offer rates, which 
varied and were higher than their standing offer rates.  

The ACCC is seeking pecuniary penalties, declarations, injunctions, publication 
orders, costs and an order allowing affected customers to exist their plans without 
penalty.  

CLA TRADING PTY LTD 

The ACCC has instituted proceedings against CLA Trading Pty Ltd (trading as 
Europcar) for allegedly charging excessive credit card and debit card payment 
surcharges, in breach of the CCA. This represents the first litigation under the new 
excessive surcharging provisions.  

The ACCC alleges that Europcar customers who used Visa or MasterCard credit 

                                                
2 This includes consumer matters pursued by the ACCC under ASIC Act delegation. 
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cards during July and August 2017 were charged fees above what it cost 
Europcar to accept payments. The ACCC also alleges excessive payment 
surcharges were imposed by Europcar on customers using Visa or MasterCard 
debit cards between July and 5 November 2017.   

It is alleged that Europcar charged surcharges of up to 1.43 per cent, although the 
rates varied over time and by the type of card. The ACCC alleges that the amount 
overcharged ranged from at least 0.18 percentage points to as much as 0.65 
percentage points for different cards and time periods. 

Europcar also did not reduce its surcharges despite being notified by its bank in 
July 2017 of the actual cost to accept payments by these cards. Instead, it is 
alleged Europcar continued to charge customers in excess of this amount, in 
breach of the law. 

OTICON AUSTRALIA PTY LTD AND SONIC INNOVATIONS PTY LTD  

The ACCC has commenced proceedings against hearing aid retailers Oticon 
Australia Pty Ltd (Oticon) and Sonic Innovations Pty Ltd (Sonic), alleging that both 
businesses made false and misleading representations to pensioners in 
advertisements for hearing aids supplied under the Australian Government 
Hearing Services Program.  

The advertisements were published on 85 occasions in newspapers around 
Australia from June to November 2017 under the AudioClinic and HearingLife 
brands. Oticon and Sonic sold more than 10 000 of the advertised hearing aids.  

Oticon and Sonic have admitted that they made the false and misleading 
representations in the AudioClinic and HearingLife advertisements and agreed to 
consent orders in the Federal Court, including declarations that they have 
contravened the ACL, and to make joint submissions in relation to the imposition 
of penalties totaling $2.5 million. Oticon and Sonic have also committed to offer 
refunds to customers who purchased additional equipment to use with the 
advertised hearing aids. 

The Federal Court will decide at a later date whether the orders sought, including 
the proposed penalties, are appropriate.  

LANDMARK OPERATIONS LIMITED 

In August 2018 the ACCC instituted proceedings against Landmark Operations 
Limited (trading as Seednet) for allegedly making false, misleading and deceptive 
claims in a fact sheet for its barley variety known as ‘Compass.’  

At the time of the alleged conduct, Compass was a new barley variety that was 
developed by the University of Adelaide. Seednet markets and distributes 
Compass to retailers and farmers across Australia under a licensing agreement 
with the University of Adelaide. ‘Commander’ is an older variety of barley 
commonly grown by farmers, developed by the University and also marketed and 
distributed under license by Seednet.  

The ACCC alleges that, from at least December 2014 to December 2016, 
Seednet misrepresented to farmers that Compass barley had strong straw, had 
better straw strength than Commander, had improved lodging resistance than 
Commander and was better suited to early sowing, higher fertility paddocks and 
higher nitrogen rates than Commander. By at least December 2014, Seednet had 
received information which made it (or ought to have made it) aware than 
Compass’ performance did not support these representations.  
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TRIVAGO N.V. 

The ACCC has instituted proceedings against Trivago N.V. (Trivago) alleging it 
made misleading hotel price representations in its television advertising and 
website in breach of the ACL.  

The ACCC alleges that from at least December 2013, Trivago ran TV 
advertisements presenting its website as an impartial and objective price 
comparison services that would help consumers identify the cheapest prices for 
hotel rooms when, in fact, Trivago’s website prioritised advertisers who were 
willing to pay the highest cost per click fee to Trivago.  

Based on Trivago’s highlighted price display on its website, the ACCC alleges that 
consumers were denied a genuine choice about choosing a hotel deal by making 
choices based on the misleading impression created by the Trivago website.  

Proceedings appealed 

Nil  

Proceedings concluded  

H.J. HEINZ COMPANY AUSTRALIA LTD 

In August 2018 the Federal Court ordered H.J. Heinz Company Australia Ltd 
(Heinz) to pay penalties totalling $2.25 million for making a misleading health claim 
that its Little Kids Shredz products were beneficial for young children.  

In March 2018 the Federal Court found that Heinz had breached the ACL by 
claiming its Shredz products were beneficial to the health of children aged 1–3 
years, when this was not the case. The Court found that Heinz nutritionists ought to 
have known that a representation that a product containing approximately two-
thirds sugar was beneficial to health of children was misleading.  

The Court also ordered Heinz to establish a consumer law compliance program and 
to pay the ACCC’s costs.  

MERITON PROPERTY SERVICES PTY LTD 

In July 2018 the Federal Court ordered Meriton Property Services Pty Ltd (trading 
as Meriton Services Apartments) to pay penalties of $3 million for manipulating 
TripAdvisor reviews, in breach of the ACL.  

In November 2017 the Federal Court found that Meriton engaged in misleading or 
deceptive conduct and conduct liable to mislead the public by implementing a 
practice of ‘masking’ email addresses. Masking prevented guests Meriton 
suspected would give negative reviews from receiving TripAdvisor’s ‘Review 
Express’ prompt email.  

SERVCORP LTD 

In July 2018 the Federal Court declared by consent that 12 terms in standard form 
contracts used by two Servcorp Ltd subsidiaries (Servcorp Parramatta Pty Ltd and 
Servcorp Melbourne 18 Pty Ltd (together Servcorp) are unfair and therefore void.  
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The terms declared unfair included those that had the effect of automatically 
renewing a customer’s contract, unless the customer had opted out, and allowing 
Servcorp to then unilaterally increase the contract price, permitting Servcorp to 
unilaterally terminate contracts, unreasonably limited Servcorp’s liability or imposing 
unreasonable liability on the customer, and permitting Servcorp to keep a 
customer’s security deposit it a customer failed to request its return.  

As part of this outcome, Servcorp has established an unfair contract terms 
compliance program for its Australian business and will pay the ACCC’s costs.  

Judgments 

ACM GROUP LTD  

In July 2018 the Federal Court found one of Australia’s largest debt collection 
firms, ACM Group Ltd, engaged in misleading or deceptive conduct, harassment 
and coercion, and unconscionable conduct in its dealings with two vulnerable 
consumers. 

The ACCC brought the action against ACM in respect of its conduct between 
2011 and 2015 in pursuing two vulnerable customers who had defaulted on their 
phone bills. Their debts had been on-sold by their service provided to ACM for 
debt recovery.  

The conduct by ACM included ongoing harassment of a care facility resident who 
had difficulty communicating after suffering multiple strokes, as well as a 
Centrelink recipient who was falsely told their credit would be affected for up to 
seven years if they failed to pay immediately.  

CORNERSTONE INVESTMENTS AUST PTY LTD 

In September 2018 the Federal Court found training college Cornerstone 
Investments Aust Pty Ltd (trading as Empower Institute (Empower)) engaged in 
unconscionable and misleading or deceptive conduct, and made false or 
misleading representations when enrolling consumers into diploma courses.  

Between March 2014 and October 2015, Empower enrolled more than 6000 new 
students in its courses. Many of these students were vulnerable consumers and 
were signed up using incentives such as free laptops and cash, unaware they 
were incurring a significant financial debt.  

The ACCC will now seek remedies from Empower, including redress for affected 
consumers and pecuniary penalties.  

UNIQUE INTERNATIONAL COLLEGE PTY LTD & ANOR  

In September 2018 the Full Federal Court upheld an appeal by Unique 
International College Pty Ltd (Unique) and dismissed a cross appeal by the ACCC 
and the Commonwealth (on behalf of the Department of Education and Training). 
The Full Court found that Unique did not engage in a system of unconscionable 
conduct regarding the enrolments of vulnerable consumers into diploma courses.  

In July 2017 the Federal Court found Unique had engaged in systematic 
unconscionable conduct in New South Wales by targeting disadvantaged 
consumers with offers of free laptops, providing financial incentives to its sales 
representatives and hosting sign-up meetings to enrol student.  
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Unique appealed against the systematic unconscionable findings of the Court. 
The Full Court allowed the appeal on the basis that there was insufficient 
evidence to support the primary judge’s finding that Unique’s conduct amounted 
to a system of unconscionable conduct and dismissed a cross appeal by the 
ACCC that the trial judge ought to have found the systematic unconscionable 
conduct also occurred in Victoria and Queensland.  

The case will revert to the Federal Court to determine relief.  

Infringement notices 

2.9. The ACCC can issue an infringement notice where it has reasonable grounds to 
believe a person has contravened certain consumer protection laws. The payment of 
infringement notice penalties is not an admission of a contravention of the ACL.  

2.10. In the September quarter, the ACCC received payment for 10 infringement notices 
across six matters.  

AUSTRALIAN HEARING SERVICES  

In September 2018 Australian Hearing Services paid $37 800 in penalties after 
the ACCC issued three infringement notices alleging the Australian Government 
owned corporation engaged in false or misleading conduct in connection with the 
supply of hearing services to consumers.  

Australian Hearing competes with other hearing clinics to provide hearing services 
to consumers under the Australian Government Hearing Services Program. It 
owns and operates Hearing Help, a service that provides hearing advice to 
consumers by phone or via Facebook.  

Australian Hearing admitted that it engaged in misleading conduct by representing 
that Hearing Help is ‘unbiased’ in circumstances where Hearing Help is owned 
and operated by Australian Hearing and one of its primary objectives is to 
increase consumer referrals to Australian Hearing, falsely represented that 
Hearing Help was government funded when it is entirely funded by Australian 
Hearing which largely operates on a ‘for profit’ basis and sent renewal reminder 
letters to clients of the Australian Government Hearing Services Program that 
falsely represented that payment for annual subscriptions for maintenance 
services for hearing aids was mandatory when it was not.  

The ACCC also accepted a court enforceable undertaking from Australian 
Hearing, which has admitted that its conduct breached the ACL.  

CRUISIN MOTORHOMES PTY LTD  

In July 2018 Cruisin Motorhomes Pty Ltd (Cruisin Motorhomes) paid $12 600 in 
penalties after the ACCC issued an infringement notice for an alleged breach of 
the excessive surcharge laws.   

In January 2018 Cruisin Motorhomes charged Visa and MasterCard customers a 
2 per cent surcharge, despite the cost of processing the payment ranging from 
0.41 to 1.48 per cent.  

FITNESS FIRST AUSTRALIA PTY LTD 

In September 2018 Fitness First Australia Pty Ltd (Fitness First) paid $12 600 
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after the ACCC issued an infringement notice for an alleged breach of the 
excessive payment surcharge provisions of the CCA.  

Between December 2017 and 5 April 2018 Fitness First imposed a 50 cent flat fee 
on memberships paid by direct debit from credit, debit and EFTPOS cards. This 
fee exceeded Fitness First’s cost of processing payments for some customers on 
Fitness First’s ‘Passport’ membership rate. The ACCC alleged the imposing a 
50 cent flat fee on a $46 fortnightly membership payment equated to a charge of 
about 1.09 per cent which was higher than Fitness First’s costs of processing the 
MasterCard debit payment, which was 0.81 per cent.  

MYREPUBLIC PTY LTD  

In July 2018 NBN provider MyRepublic Pty Ltd (MyRepublic) paid $25 200 in 
penalties after the ACCC issued two infringement notices for alleged false or 
misleading representations.  

Between December 2017 to April 2018, MyRepublic marketed its NBS services 
using statements such as “up to nbnTM100 Speed Tier” and “nbn™50 Speed 
Tier” on its website. The MyRepublic website contained fine print disclaimers that 
the ACCC considered were ineffective as they were not prominent and did not 
provide clear information.  

REVTECH MEDIA PTY LTD  

In July 2018 Revtech Media Pty Ltd (the company behind group discount One Big 
Switch) paid $25 200 in penalties after the ACCC issued two infringement notices 
for alleged false and misleading energy price representations.  

Between July and November 2017 One Big Switch advertised a 27 per cent 
discount for customers in south east Queensland who switched to Click Energy’s 
‘Big Switch Up’ offer. The ACCC alleged this representation was false or 
misleading because calculation of the discount was based on rates under the Big 
Switch Up offer which were higher than Click Energy’s ‘standing’ offer rates.   

Undertakings accepted 

2.11. The ACCC also resolves alleged contraventions of the CCA by accepting court- 
enforceable undertakings under section 87B of the CCA. In the September quarter, 
there were three section 87B undertakings accepted relating to consumer protection. 

AUSTRALIAN HEARING SERVICES  

In September 2018 the ACCC accepted a court enforceable undertaking from 
Australian Hearing Services in relation to false and misleading representations, 
and misleading and deceptive conduct. Further detail on Australian Hearing’s 
conduct is provided in the Infringement Notice section above.  

As part of the undertaking, Australian Hearing will publish corrective notices on 
the Hearing Help Facebook page, send a corrective letter to all consumers who 
received a renewal reminder letter and implement a compliance program which 
includes annual training on the ACL for its customer service staff, review its 
complaint handling processes and review its processes to monitor representations 
made by its customer service staff.  
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HUSQVARNA AUSTRALIA PTY LTD  

In July 2018 the ACCC accepted a court enforceable undertaking from Husqvarna 
Australia Pty Ltd (Husqvarna) in relation to misleading statements made to its 
franchisees when stating that the Franchising Code of Conduct (FCC) did not 
apply to their contracts.   

By claiming that the dealership agreements were not franchising agreements, 
Husqvarna likely gave dealers the impression that they were not entitled to 
protections under the FCC. The ACCC was also concerned that the dealership 
agreements contained unfair contract terms, in breach of the business-to-
business unfair contract terms law which came into effect in November 2016.  

Husqvarna has rewritten its dealership agreements to comply with the FCC and 
the CCA. It has also undertaken not to enforce the terms in its existing 
agreements which the ACCC considered were likely to be unfair contract terms.  

VOLKSWAGEN GROUP PTY LTD 

In September 2018 the ACCC accepted a court enforceable undertaking from 
Volkswagen Group Pty Ltd (Volkswagen) in relation to misleading representations 
about consumer guarantees under the ACL.   

The ACCC was concerned that Volkswagen’s policies and procedures, including 
its complaint handling systems and compliance programs, may not provide a 
balanced focus on consumer entitlements arising from the consumer guarantees 
under the ACL, compared to entitlements arising from manufacturer’s warranties.  

As part of the undertaking, Volkswagen will engage an independent expert to 
review customer complaints received in the preceding 12 months. An independent 
expert will also review Volkswagen’s complaint handling system, consumer law 
compliance program, its dealer training manual and Dealer Warranty Handbook. 

Volkswagen will also update its website to include information on how consumers 
can make a complaint and how they will be handled, as well as a range of other 
initiatives to inform consumers about their consumer guarantee rights.   

Administrative resolutions and other compliance and enforcement tools 

2.12. The ACCC will sometimes resolve matters administratively often involving 
agreements to stop or change conduct and provide appropriate redress to the 
conduct in question. In some cases, we will publicly announce these administrative 
resolutions. We also use a range of other compliance and enforcement tools to draw 
attention to consumer protection issues and to improve compliance. 

2.13. In the September quarter, the ACCC reached four administrative resolutions.  

AFL AND NRL CLUBS 

In August 2018, 21 Australian Football League (AFL) and National Rugby League 
(NRL) clubs made changes to their returns and refund policies in relation to 
merchandise sales following an investigation by the ACCC.  

From at least April 2018, 21 AFL and NRL clubs made claims in their returns and 
refunds policies which the ACCC considered were misleading, including that items 
must be unworn, purchased at full price and returned within a specified timeframe 
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to qualify for a remedy.  

AUSSIE BROADBAND 

In September 2018 NBN provider Aussie Broadband removed statements across 
its advertising which described its broadband services as “congestion-free” in 
response to concerns raised by the ACCC.  

Since July 2017 Aussie Broadband claimed that it offered “congestion-free 
NBN™” and a “congestion-free network”. Aussie Broadband made these 
statements widely in its advertising, including throughout its website, Facebook 
posts and advertisements, targeted emails and direct mail-out letters. 

The ACCC’s own observations from its Measuring Broadband Australia program 
indicate that all broadband providers experience congestion from time to time. 
The ACCC considered that Aussie Broadband’s statements may lead consumers 
to believe their services would not ever experience congestion, when this was not 
the case.  

LUXOTTICA FRANCHISING AUSTRALIA  

Luxottica Franchising Australia (Luxottica), the franchisor of eyewear retailers 
OPSM and Laubman and Pank, has committed to be more transparent about the 
structure and operation of its franchise system to franchisees.  

The commitment follows an ACCC investigation that found Luxottica’s marketing 
fund financial statement and disclosure document were unlikely to comply with the 
Franchising Code of Conduct.  

WARRNAMBOOL CHEESE AND BUTTER FACTORY COMPANY HOLDINGS 
LIMITED  

In July 2018 Warrnambool Cheese and Butter Factory Company Holdings Limited 
(WCB) altered terms in its milk supply agreement and milk supply handbook 
following engagement with the ACCC regarding potentially unfair contract terms.  

WCB’s contracts with farmers contained terms that allowed it to unilaterally vary 
the milk price and other milk supply terms, with the farmer unable to terminate the 
milk supply agreement early without incurring a financial penalty. WCB’s contracts 
also placed restrictions on farmers selling their farm and required farmers to 
indemnify WCB for loss which could be avoided or mitigated by WCB.  

WCB agreed it would not impose a penalty on any farmer who terminates their 
milk supply agreement before the expiration date, would not unreasonably 
withhold consent from a farmer wishing to sell their farm and will narrow the scope 
of the indemnity required from farmers. WCB has written to farmers who operate 
under these milk supply agreements to advise them of the changes.  

Public warning notices 

2.14. In certain circumstances the ACCC may issue a Public Warning Notice to alert 
consumers to a suspected contravention of certain provisions of the ACL. The ACCC 
may issue these notices where it has reasonable grounds to suspect a contravention 
of the ACL, it is satisfied that one or more other persons has suffered or is likely to 
suffer detriment as a result of the conduct, and it is satisfied that it is in the public 
interest to do so. 

2.15. In the September quarter, no public warning notices were issued by the ACCC.  
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Other consumer and small business enforcement work 

Consumer Data Right  

2.16. In May 2018 the Government announced funding from 1 July 2018 to support the 
creation of a consumer data right. This right will allow a consumer to direct a 
company holding certain data about that consumer to transfer that data to another 
party. Improved access to customer data will drive competition and innovation. 

2.17. The consumer data right will initially apply to the banking sector only. The energy and 
telecommunications sectors are proposed to follow. 

2.18. As the lead regulator, the ACCC has been given a number of new roles in relation to 
the consumer data right and is supported by the Office of the Australian Information 
Commissioner (OAIC) and Data61. During the quarter we continued to work closely 
with these organisations and Treasury as we develop the framework that will 
underpin the consumer data right and also recently finalised a Memorandum of 
Understanding with OAIC. 

2.19. In September 2018 we published a Rules Framework for consultation. The Rules 
Framework is intended to give stakeholders an understanding of the structure and 
content of proposed rules. While the focus of the Rules Framework was on banking, 
many of the proposals will have general relevance to the application of the consumer 
data right in other designated sectors. 

2.20. We have also undertaken broad consultation with interested stakeholders on the 
Rules Framework, including hosting four public consultation roundtables and a 
number of individual stakeholder meetings throughout September. 

Enhancing the effectiveness of the ACCC’s compliance and 
enforcement initiatives through partnerships 

2.21. The ACL provides consumer protection regulators a single set of provisions to 
respond to consumer protection issues. It also allows regulators to collectively work 
on broader issues, and take proactive and timely compliance and enforcement action. 

2.22. The ACCC works closely with the Treasury, the Australian Securities and 
Investments Commission (ASIC) and state and territory consumer protection 
agencies on national compliance and enforcement projects. 

2.23. The ACCC also works with businesses, industry associations and consumer groups 
to promote awareness of the CCA and ACL. 

Consumer Consultative Committee 

2.24. The Consumer Consultative Committee (CCC) provides a forum through which 
consumer protection issues can be addressed collaboratively between the ACCC and 
consumer representatives.  

2.25. The ACCC held a meeting with the CCC on 21 September 2018. Topics discussed 
included the consumer data right and an update on the planning for the 2019 
Consumer Congress and Ruby Hutchison events.  

Scams Awareness Network 

2.26. The Scams Awareness Network (SAN), formerly the Australasian Consumer Fraud 
Taskforce, is made up of 40 government regulatory agencies and departments in 
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Australia and New Zealand. They work alongside private sector, community and 
non-government partners to raise awareness about scams and disrupt them. The 
ACCC chairs this network. 

2.27. During this quarter we engaged regularly sharing information via a monthly member 
update. We also commenced an intelligence sharing project which aims to increase 
the sharing of information between the ACCC and other government agencies 

Empowering consumers by increasing their awareness of their rights 
under the ACL 

2.28. Educating consumers about their consumer rights is central to the ACCC’s work 
protecting the interests and safety of consumers. The ACCC’s education campaigns 
support consumers to navigate complex or difficult consumer decisions to help them 
make smart choices. 

2.29. During this quarter ACCC online consumer education resources were accessed 
1 063 714 times.  

Scams 

2.30. The ACCC’s Scamwatch website provides consumers and small businesses with 
information about scams. The Scamwatch website attracted 786 434 visits in this 
quarter. 

2.31. The ACCC received 42 042 scam reports to its Scamwatch service between July and 
September 2018. A total of $27 388 457 was reported lost over this period. 

2.32. The ACCC issued three media releases about prevalent or emerging scams this 
quarter. The topics covered investment scams, remote access scams, and celebrity 
endorsement scams. These three media releases were also sent as radar alerts to 
our 70 990 Scamwatch radar subscribers. 

2.33. The ACCC also operates a Scamwatch Twitter account, @Scamwatch_gov, which 
alerts the public to scams targeting consumers and businesses, and advises 
Australians how to recognise, avoid and report them. The Scamwatch Twitter account 
continued to expand its reach with almost 18 333 followers as at 30 September 2018, 
which was an increase of approximately 733 followers during the quarter. About 96 
tweets or retweets were posted during the period. 

Consumer Directed Care 

2.34. On 16 July 2018 the ACCC published three educational resources and launched a 
campaign to educate consumers and providers of home care services about their 
rights and responsibilities under the CCA. The slogan for the campaign was ‘Choose 
your care. Use your rights.’ 

2.35. The campaign was a joint ACL regulator campaign led by the ACCC. The campaign 
had almost 30 partners including some key organisations such as: Council on the 
Aging, State Consumer Protection Agencies, Leading Aged Services, National 
Seniors and Department of Human Services. 

2.36. Partners promoted the resources via circulating information to their networks (such as 
home care providers, libraries and medical practitioners), produced e-newsletters and 
conducted social media posts. The ACCC also organised for advertisements in the 
Vic Seniors Card magazine, Starts at 60, The Senior, Over Sixty and the Federation 
of Ethnic Communities Councils of Australia Inc’s Mozaic Magazine. 

https://www.accc.gov.au/update/aged-care
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2.37. As at 30 September 2018 the ACCC (through key stakeholders) has distributed 59 
651 consumer brochures and 7857 industry guides. 

Consumer guarantee rights and new cars 

2.38. The ACCC and other consumer law regulators released an updated version of the 
Motor Vehicle Sales and Repairs – an industry guide to the Australian Consumer 
Law. This has been designed for use by dealers and other businesses within the 
industry to address issues identified in the ACCC’s new car retailing industry market 
study. 

2.39. The ACCC released a fact sheet for consumers on their rights under the ACL when 
purchasing a new car. The ACCC has been liaising with industry participants and 
their representative bodies on distributing the fact sheet to consumers at the point of 
sale of a new car, as a matter of industry best practice. 

Supporting a vibrant small business sector 

2.40. The ACCC helps to ensure small businesses understand and comply with their 
obligations, and encourages them to exercise their rights under the CCA. The ACCC 
aims to promote a competitive and fair operating environment for small business and 
to ensure that small businesses understand how the legislation can help them. 

2.41. The ACCC continues to focus on education and awareness within the franchising 
sector, and has conducted a number of compliance checks under the CCA to 
enhance compliance with the Franchising Code and the CCA more broadly. 

2.42. In August 2018 the ACCC presented at the Meet the Regulators event alongside 
other regulators including the Australia Tax Office (ATO), Fair Work Ombudsman 
(FWO), ASIC and Victorian Small Business Commission, as part of Small Business 
Victoria Festival week. 

2.43. In August 2018 the ACCC participated in the Franchising & Business Opportunities 
Expo alongside the ATO, FWO and ASIC to share information and guidance with 
small business and franchising audiences. The ACCC Chair, Rod Sims, spoke at the 
Council of Small Business Organisations Australia – National Small Business Summit 
about the upcoming review and changes needed to the business-to-business unfair 
contract terms law. 

2.44. In September 2018 the ACCC participated in the Chartered Accountants of Australia 
and New Zealand roadshow forums alongside federal and state regulators. 

2.45. During this quarter the ACCC’s online business education resources were accessed 
399 882 times and we continue to promote our three free online education programs: 

 a program for small businesses covering major aspects of the CCA and ACL—
over 38 000 users have accessed this program since its launch in April 2013, 
including over 1200 this quarter 

 a program for tertiary students studying subjects that touch on the CCA and the 
ACL—over 45 000 users have accessed this program since its launch in 
November 2013, including around 900 this quarter, and 

 a franchising pre-entry education program delivered by FranchiseED—around  
17 000 people have enrolled in this program since July 2010, including nearly 300 
this quarter. 

https://www.accc.gov.au/publications/motor-vehicle-sales-repairs-an-industry-guide-to-the-australian-consumer-law
https://www.accc.gov.au/publications/motor-vehicle-sales-repairs-an-industry-guide-to-the-australian-consumer-law
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2.46. During this quarter the ACCC sent 19 email updates to small business, franchising 
and tertiary information networks. The updates provided subscribers with information 
about:  

 the excessive payment surcharging ban and tips on how to comply 

 Servcorp having 12 terms in their standard form contracts declared unfair and 
void 

 conducting a survey with subscribers to seek feedback on the small business and 
franchising information networks  

 reminding franchisors about their end of financial year obligations  

 a court enforceable undertaking accepted by Husqvarna over concerns raised 
about their dealership agreements  

 release of new guidance on the consumer guarantee rights and the motor vehicle 
industry 

 outcomes from an investigation into Luxottica’s marketing fund financial statement 
and disclosure document 

 the ACCC’s appearance at the public hearing for the inquiry into the Franchising 
and Oil Codes. 

Country of Origin Food Labelling 

2.47. The Country of Origin Food Labelling Laws commenced on 1 July 2016 and has had 
a two-year transition period, allowing businesses time to change their labels to 
comply with the new law, which became mandatory on 1 July 2018.  

2.48. During the quarter the ACCC began conducting market surveillance checks on 10 
000 food products to ensure businesses are correctly displaying the new labels. 

2.49. The ACCC also continues to focus on educating businesses about their obligations 
under the Country of Origin Food Labelling Information Standard by attending events, 
working with industry associations and responding to ad hoc enquiries. 

Small Business and Franchising Consultative Committee 

2.50. The Small Business and Franchising Consultative Committee is a forum for industry 
and government to discuss competition and consumer law concerns related to the 
small business and franchising sectors. 

2.51. ACCC Deputy Chair, Mick Keogh will chair his first Committee meeting on 
26 October. 

Identifying and addressing the risk of serious injury and death from 
safety hazards in consumer products 

2.52. The ACCC draws from numerous data sources to identify safety issues in consumer 
products. Data sources include mandatory reports of serious illness, injury or death, 
recalls that have taken place internationally and information received from the 
community. After the ACCC assesses relevant information, action may include:  

 negotiating the recall of goods  

 educating industry and consumers  

 negotiating voluntary future changes to packaging labelling or product design 
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 working to introduce changes to voluntary or mandatory requirements  

 working to implement new or revised product safety mandatory standards and 
bans.  

More information on how the ACCC identifies, prioritises and addresses product 
safety risks is available at ACCC Product Safety Priorities. 

2.53. A key economy-wide strategic issue for the ACCC in 2018 is working towards the 
introduction of a General Safety Provision. A General Safety Provision would place a 
legal obligation on traders to ensure the reasonable safety of goods placed on the 
market. The ACL does not presently impose this express obligation on suppliers.  

Takata airbag recall 

2.54. As at 31 August 2018 around 2.3 million defective Takata airbags have been 
replaced, leaving around 1.5 million airbag inflators remaining for replacement and 
around 167 000 vehicles listed as unrepairable by vehicle manufacturers.3  

2.55. The ACCC is particularly concerned about 4017 vehicles identified as fitted with a 
defective Takata ‘alpha’ airbag which poses an immediate safety risk and should not 
be driven until fixed. Alpha airbags are fitted in certain models of Honda, Toyota, 
Nissan, BMW, Mazda and Lexus cars, sold in Australia between 2001 and 2004.  

2.56. On 2 August 2018 we published figures on the Product Safety Australia website 
outlining the progress of the recall by vehicle manufacturers, including a state and 
territory breakdown of vehicles requiring replacement of an airbag inflator. We will 
update this data on the website on a quarterly basis with the next publication in early 
November.  

2.57. Under the Recall Notice, suppliers must communicate and engage with affected 
consumers and raise awareness of the recall more broadly to maximise airbag 
replacement rates. The Communication and Engagement Plans, Recall Initiation 
Schedules and Second-hand Vehicle Action Plans developed by suppliers must be 
approved by the ACCC.  

2.58. On 31 July 2018 the Federal Chamber of Automotive Industries (FCAI) on behalf of 
its members launched a national consumer awareness campaign. The message 
‘Faulty airbags? Don’t die wondering’ calls on consumers to check if they are affected 
by going to www.IsMyAirbagSafe.com.au or by texting 0487 AIRBAG. 

2.59. The ACCC continues to engage with businesses in the automotive industry regarding 
their obligations under the Recall Notice. In September 2018 we published guidance 
on the ACCC’s compliance and enforcement approach for written-off vehicles and 
guidance on notification requirements for hire vehicles. 

2.60. The ACCC also continues to work with state and territory fair trading agencies, 
registration authorities and other interested stakeholders on initiatives to increase 
consumer awareness and the effectiveness of the compulsory recall through the 
Takata Interagency Group. On 8 September 2018 the South Australian Department of 
Planning, Transport and Infrastructure publically announced it will refuse registration 
of cars fitted with alpha airbags from 1 November 2018 until they are rectified. 
Tasmania, Western Australia and the ACT have also begun the process of 
registration sanctions, although formal media statements have not been issued. 

                                                
3  Following a media release, on 28 February 2018 the then Assistant Minister to the Treasurer, the Hon. Michael Sukkar 

MP, issued the Consumer Goods (Motor Vehicles with Affected Takata Airbag Inflators and Specified Spare Parts) Recall 
Notice 2018 (Recall Notice). 

https://www.productsafety.gov.au/publication/2018-accc-product-safety-priorities
http://www.ismyairbagsafe.com.au/
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2.61. In September 2018 the ACCC entered into a Memorandum of Understanding with the 
Australian Financial Security Authority (AFSA) setting out working arrangements to 
enable information regarding the Takata compulsory recall to be included on the 
Personal Property and Securities Register (PPSR). On 27 September 2018 AFSA 
announced that the PPSR check now includes Takata recall information.  

2.62. The ACCC is assessing reports and plans required under the Recall Notice including 
Recall Initiation Schedules for grey importers and Registered Automotive Workshop 
Scheme (RAWS) participants, Second-hand Vehicle Action Plans, Independent 
Auditor nominations, applications for assessment of compliance, Baseline 
Commencement Reports, Quarterly reports and VIN Status Reports. 

Quad bike safety 

2.63. Quad bikes, also known as all-terrain vehicles (ATVs), have caused 116 deaths in 
Australia since 2011, including 17 deaths of children.  

2.64. During the September quarter the ACCC continued its investigation into the safety of 
quad bikes, including whether a safety standard is required for quad bikes under the 
ACL. A safety standard could require quad bikes to:  

 adopt the requirements of applicable international standards 

 be tested in accordance with a national quad bike safety rating system and 
display the rating achieved 

 integrate crush protection devices into the design 

 meet minimum performance standards. 

2.65. Although the formal consultation period has finished, during this quarter the ACCC 
continued to engage in more targeted consultation with manufacturers and other 
interested parties. 

2.66. The ACCC has obtained advice from local and international quad bike and 
engineering experts to help inform its work. A final recommendation will be provided 
to the responsible Minister by the end of 2018. 
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Product safety recalls 

Table 7: Recalls—1 July to 30 September 2018 

Recalls assessed and published by regulator 

General consumer goods – ACL regulators including the 
ACCC 

99 

Motor vehicles – Department of Infrastructure  53 

Food – FSANZ 28 

Therapeutic goods – TGA 3 

TOTAL  183 

Note: ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence, market-place surveillance, 
overseas recalls and other Commonwealth and state/territory regulator referral. 

Infinity electrical cable recall 

2.67. A national recall is underway to remediate premises that have had substandard 
Infinity electrical cable installed.  

2.68. As at 30 September 2018, 2475 km (52 per cent) of the voluntarily recalled cable is 
accounted for via remediation or scheduled remediation (based on Supplier progress 
reports).  

2.69. In this quarter the ACCC contacted any parties who have made a report or enquiry to 
the ACCC about Infinity Cable to determine whether unreported remediation had 
occurred. As a result of the call backs we identified a further 85 000 metres of 
remediated cable that was not accounted for in supplier progress reports.  

2.70. The ACCC anticipates that the voluntary recalls will have achieved their maximum 
effect by December 2018 and is preparing to hand over administration of the Infinity 
Taskforce to NSW Office of Fair Trading in December. The largest quantities of 
unaccounted for/unremediated cable were supplied in NSW.    

Samsung top-loading washing machines recall 

2.71. There is a serious defect in six models of Samsung top-loading washing machines 
that may cause, and has caused, electrical fires leading to property loss. 

2.72. The ACCC continues to monitor the recall of the faulty Samsung washing machines, 
which is being led by the NSW electrical safety regulator. The recall is compulsory in 
NSW but is offered voluntarily on the same terms to consumers in all other states and 
territories. As of 21 September 2018 the recall was 88.66 per cent complete.  

2.73. Samsung is continuing to receive assistance from state and territory agencies to 
identify the addresses of consumers who have changed address since purchasing 
their washing machine.  

2.74. Clear ACCC advice about consumer rights in relation to the faulty machines has 
helped consumers seek their choice of remedy.  
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Recall monitoring 

2.75. The ACCC applies a risk-based approach to assessing recall performance and to 
guide recall monitoring actions. 

2.76. There are currently 560 open recalls monitored by the ACCC. This quarter the ACCC 
received and assessed 464 recall progress reports submitted by suppliers. Eleven 
recalls were assessed as having reached maximum likely effect and were 
administratively closed. 

Mandatory injury reports, complaints and enquiries 

2.77. The ACCC receives mandatory injury reports from suppliers, which are assessed 
directly by the ACCC or are referred to a specialist regulatory agency for assessment. 
The total number of mandatory injury reports received for this quarter was 861. Of 
these, 418 were out of jurisdiction or were referred to another agency for assessment, 
17 were progressed for further assessment, 26 were closed and added to an existing 
investigation, and 311 were closed after initial review due to the relatively lower 
residual risk and the factors in the ACCC’s annual Product Safety Priorities for 
allocating our finite resources. 

2.78. During this quarter, the ACCC received 248 reports of unsafe products and related 
enquiries that were escalated for hazard analysis and assessment.   

2.79. The number of consumer enquiries received regarding the Takata compulsory recall 
dropped in this quarter to 568 from 1240 inquiries in the previous quarter.  

2.80. The ACCC continues to educate consumers and suppliers about the importance of 
product safety. Consumers expect the goods and services they purchase to be safe 
and of acceptable quality. Businesses can better manage their legal risks if they have 
better buying practices and make sure the goods and services they sell are safe. The 
ACCC has delivered a number of initiatives to meet these objectives. 

Consumer Product Safety Strategies 

2.81. Online platforms: The ACCC continued to work proactively with online platforms to 
manage product safety compliance in the online marketplace. 

2.82. Button batteries: The ACCC has commenced the evaluation stage of the National 
Strategy for Button Battery Safety. This year the ACCC and ACL regulators will be 
assessing the effectiveness of voluntary safety improvements made by suppliers of 
products containing button batteries. The ACCC is also continuing to assist the 
Industry Working Group with revision of the voluntary Industry Code, which provides 
guidance on making responsible decisions about button battery safety when 
procuring, designing, developing or retailing button battery-powered products. 

Mandatory safety standards reviews 

2.83. The ACCC is responsible for administering and enforcing mandatory safety standards 
for consumer products. These standards are made by the Minister responsible for 
consumer product safety and specify the minimum safety requirements that specific 
products must meet before they are supplied to the Australian market, to prevent the 
risk of death or serious injury to consumers. 

2.84. In 2015–16 the ACCC established a program to review all 42 mandatory safety 
standards.   

https://www.productsafety.gov.au/publication/industry-code-for-consumer-goods-that-contain-button-batteries
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2.85. The ACCC reviews mandatory safety standards in line with the principles set out in 
the ACCC’s 2018 Product Safety Priorities. Reviews consider a number of factors 
including the time since the introduction of the standard or its last review, technical 
issues with the standard’s operation, updates in safety specifications (voluntary 
standards), innovations in product design and the relative risk of death and serious 
injury. 

2.86. Reviews are guided by the ten principles contained in The Australian Government 
Guide to Regulation. They also have regard to the Australian Government’s reform 
agenda, the Industry Innovation and Competitiveness Agenda, which seeks to 
promote harmonisation between Australian and overseas safety standards.  

2.87. As part of the ongoing reviews the ACCC regularly publishes consultation papers 
seeking stakeholder submissions. Interested stakeholders can subscribe to our 
mailing list and receive email alerts about future consultation processes by visiting the 
ACCC website. 

2.88. As at 30 September 2018 the ACCC has completed 16 reviews of the mandatory 
safety standards. 

Consumer product safety compliance 

2.89. The ACCC uses an established risk-based assessment method to identify priorities 
for safety inspections of consumer products offered in the market. Before choosing 
target sectors or products, the ACCC also considers intelligence about market place 
problems, the length of time since a sector or product was last inspected and the 
opportunities to undertake activities jointly with other agencies. Inspections generally 
involve: 

 visual inspections of products in-store and online, and 

 performance testing by independent laboratories to check performance 
requirements mandated by the regulations. 

2.90. The ACCC also conducts inspections to gauge the effectiveness of particular safety 
regulations. During this quarter we undertook surveillance for the following regulated 
and non-regulated products: basketball rings and backboards, bean bags, bunk beds, 
elastic luggage straps, toy-like novelty cigarette lighters and toppling furniture. As a 
result of this proactive surveillance program nine bean bags and six elastic luggage 
straps were recalled by their respective suppliers due to non-compliance.  

2.91. The ACCC also completed negotiations with a business whose cots (household) and 
sunglasses and fashion spectacles were tested during surveillance activities in the 
previous quarter. This resulted in the three cots and four sunglasses and fashion 
spectacles being voluntarily recalled.  

Table 8: Quarterly surveillance snapshot 

Total number of retailers/sites surveyed 349 

Total number of product lines inspected 2 369 

Total number of products requiring further assessment 42 

 

https://www.accc.gov.au/about-us/australian-competition-consumer-commission/product-safety-priorities
https://www.productsafety.gov.au/newsletter/subscribe
https://www.productsafety.gov.au/newsletter/subscribe
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3. Infrastructure regulation  

3.1. The ACCC’s infrastructure regulation role encompasses key infrastructure sectors of 
the economy, including telecommunications, petroleum, rail, water, ports and airports, 
and involves:  

 Regulating access to bottleneck infrastructure and the price for that access. 
Effective regulation of infrastructure services supports effective competition in 
upstream and downstream markets, and the economically efficient operation and 
use of, and investment in, Australia’s key infrastructure, thereby promoting the 
long-term interests of end-users.  

 Providing industry monitoring reports to government in relation to highly 
concentrated, newly deregulated or emerging markets. This includes annual 
monitoring reports for container stevedoring, airports, telecommunications and 
water, and at least quarterly reports on the prices, costs and profits relating to the 
supply of unleaded petroleum products and related services.  

 Enforcing industry-specific competition and market rules in some infrastructure 
sectors to improve the efficient operation of markets. 

Telecommunications  

Measuring Broadband Australia  

3.2. The ACCC released its second Measuring Broadband Australia (MBA) report on 
31 July 2018. While most NBN fixed-line broadband customers are receiving 
relatively fast internet speeds, including during busy hours, around 7 per cent of tests 
are still showing that some customers are receiving less than half of the maximum 
speed of their plan. 

3.3. Overall, 70 per cent of all tests continued to achieve download speeds of above 90 
per cent of maximum plan speeds. This is largely in line with the results of the 
ACCC’s first MBA report (March 2018). However, within this average the performance 
of ISPs varies, with busy hour average speeds of between 74 and 88 per cent of 
maximum plan speeds. This quarter, Aussie Broadband recorded the highest typical 
download speed at 89.1 per cent. The report also noted that Optus, which was 
lagging the field, recorded an improvement on the previous report’s result, illustrating 
the benefit of the MBA program. 

3.4. The report includes new data on the performance of NBN fixed-line services, 
expanding the report to cover six major ISPs—Aussie Broadband, iiNet, My Republic, 
Optus, Telstra and TPG.  

3.5. Each MBA quarterly report explores a particular issue or issues in depth. The second 
report looked at the impact that ‘underperforming services’ are having on overall 
download speeds. These services do not achieve speeds that approach the 
maximum plan speeds at any time of the day. Across the six ISPs, there is potential 
for speed results to improve by between 1.5 and 9.4 percentage points if these 
underperforming services instead reached close to the maximum plan speed. 

3.6. The ACCC’s future reports will provide performance data about a broader range of 
NBN fixed-line services and include additional perspectives on the performance of 
fixed line broadband services. Testing devices are hosted by volunteers and 
applications to become a volunteer are still open. The ACCC encourages consumers 
to join the program by expressing interest here: 
www.measuringbroadbandaustralia.com.au 

http://www.measuringbroadbandaustralia.com.au/
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NBN wholesale services standards  

3.7. On 11 September 2018 the ACCC accepted a court enforceable undertaking from 
NBN Co under section 87B of the CCA. In the undertaking, NBN Co commits to 
improve its wholesale service level terms and provide additional public reporting on 
its fixed wireless network. NBN Co will amend its standard form of access agreement 
and offer to amend its current access agreements with telecommunications retail 
service providers (RSPs) within three months. 

3.8. Key amendments to the NBN access agreements include: 

 NBN Co will pay a $25 rebate to its wholesale customers for every late connection 
and fault rectification. 

 NBN Co will introduce a new $25 rebate for each missed appointment. 

 RSPs must take reasonable steps to ensure their retail customers receive a fair 
value benefit from the wholesale rebates in a monetary or other form, such as 
applying credits to customers’ accounts or providing alternative services while a 
fault is being fixed. 

 NBN Co will simplify the process for RSPs to receive rebates and remove certain 
conditions for claiming rebates. 

 NBN Co will report to RSPs about its service level performance sooner. 

 NBN Co will provide additional transparency to RSPs and the public on the 
performance of its fixed wireless network. 

3.9. NBN Co offered the undertaking after the ACCC gave it an interim access 
determination it proposed to make as part of the ACCC’s NBN wholesale service 
standards inquiry. The ACCC commenced the inquiry in November 2017 to determine 
whether wholesale service standards on the NBN are appropriate, and to consider 
whether regulation is necessary to improve consumer experience. 

3.10. The ACCC is continuing to consider a range of matters as part of the NBN wholesale 
service standard inquiry and will soon release a further consultation paper to resume 
consultation with industry.  

Wholesale mobile voice and SMS termination services declaration inquiry    

3.11. On 7 August 2018 the ACCC commenced a public inquiry by releasing a discussion 
paper to decide on whether to extend, vary or revoke the domestic mobile terminating 
access service (MTAS) declaration, or whether to make a new declaration. The 
current declaration expires on 30 June 2019. 

3.12. The inquiry will seek to determine whether the service description remains fit-for-
purpose and accurate given the pace of technological change in mobile markets 
since the service was re-declared in 2014.  

3.13. Relevant technological changes include the increase in the use of ‘over-the-top’ 
(OTT) services such as WhatsApp, Messenger or Skype, and the introduction of 
Voice over Long Term Evolution (VoLTE) and Voice over WiFi (VoWiFI) calling by all 
mobile networks. OTT services fall outside the MTAS service description and the 
ACCC is seeking views on whether the ability of consumers to choose these modes 
of communicating means that declaration of the MTAS is no longer necessary.  

3.14. The MTAS is a wholesale service that allows consumers on different mobile networks 
to make calls or send SMS to each other. The ACCC regulates the MTAS to ensure 
that calls can be made between consumers on all mobile phone networks. Regulation 
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of MTAS in the past has helped to lower retail prices for mobile services for the 
benefit of consumers.   

3.15. Submissions to the discussion paper were due by 14 September 2018. 

Fixed-line telecommunications services declaration review 

3.16. On 31 August 2018 the ACCC commenced an inquiry by releasing a position paper to 
seek views on the future of the existing declarations of six fixed-line services on 
Telstra’s copper network post 31 July 2019 when they are set to expire. 

3.17. Six of the telecommunications services offered as part of Telstra’s copper network 
are currently ‘declared’ and subject to regulation. They include the unconditioned 
local loop service (ULLS), line sharing service (LSS), wholesale line rental (WLR), 
local carriage service (LCS) and fixed originating and terminating access services 
(FOAS and FTAS). 

3.18. The inquiry will consult on the ACCC’s position to extend the six existing declarations 
of the fixed line services for five years until 30 June 2024. The proposed extension 
would retain the same terms, including service descriptions, as the existing 
declarations. The copper network remains relevant to a large number of end-users 
during the transition period to the NBN. However, given the number of services in 
operation on Telstra’s copper network are rapidly declining as more consumers and 
businesses migrate to NBN services, the ACCC is seeking to take a streamlined 
approach to the declaration inquiry. 

3.19. Submissions were due by 12 October 2018. If the inquiry results in continuing 
declaration of these services, the ACCC will undertake a separate inquiry into making 
access determinations to determine price and access terms for these services. 

Facilities access code review  

3.20. On 3 August 2018 the ACCC commenced a review of its Code of Access to 
Telecommunications Transmission Towers, Sites of Towers and Underground 
Facilities (the Facilities Access Code) which was under the Telecommunications Act 
1997. The Code governs how access to certain telecommunications facilities owned 
by telecommunications carriers, including mobile towers and underground ducts, is 
provided to other carriers seeking to install their equipment on or in those facilities. 

3.21. The discussion paper seeks stakeholder views on a range of issues relevant to the 
operation of the Code and submissions were due by 30 September 2018. 

Telstra Migration Plan variation  

3.22. The ACCC is currently consulting on a proposal to vary the NBN Migration plan in 
relation to: 

 amendments to Telstra’s obligations relating to hybrid fibre coaxial (HFC) 
Services together with a number of other proposed changes to the Migration Plan 
relating to fire alarm and lift phone services and In-Train Order (ITO) 
arrangements, which Telstra has previously received regulatory forbearance from 
the ACCC 

 changes to migration arrangements for Special Services and Special Services 
Inputs (i.e. business services) that delay the commencement of any disconnection 
activity until at least 29 January and provide an ITO process to users that have 
placed an NBN order. 
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3.23. Submissions closed on 16 October 2018. 

Internet Activity Record Keeping Rules 

3.24. On 9 August 2018 the ACCC released a public consultation paper, draft Internet 
Activity Record Keeping Rule (RKR) document and templates as part of a 
consultation process for its proposed Internet Activity RKR.  

3.25. The ACCC intends to undertake collection and analysis of internet activity data 
through the new RKR to inform its reports to the Minister on competitive safeguards 
and prices paid for telecommunications services in Australia.4 This follows a decision 
by the Australian Bureau of Statistics (ABS) to discontinue producing its current 
Internet Activity Survey (IAS), with the June 2018 IAS being the final iteration.  

3.26. Consultation closed on 21 September 2018.  

Enforcement action to improve broadband information 

My Republic pays penalties for NBN speed claims 

3.27. On 18 July 2018 MyRepublic Pty Ltd (MyRepublic) paid penalties totalling $25 200 
following the ACCC issuing two infringement notices for alleged false or misleading 
representations about its NBN service performance. Between December 2017 and 
April 2018, MyRepublic marketed its NBN services using statements such as “up to 
nbnTM100 Speed Tier” and “nbn™50 Speed Tier” on its website.  

3.28. The ACCC was concerned that the use of the NBN speed tiers could mislead 
consumers to believe they would get broadband speeds of, or close to, 100Mbps and 
50Mbps during all or almost all of the time, when that is not the case.  

“Congestion-free” claims removed from Aussie Broadband’s NBN advertising 

3.29. In September 2018 NBN provider Aussie Broadband removed statements across its 
advertising which described its broadband services as “congestion-free” in response 
to concerns raised by the ACCC. 

3.30. Congestion occurs in broadband networks when demand from users exceeds 
available capacity. This results in slower speeds for customers. Customers are most 
likely to experience congestion in peak times, between 7pm and 11pm, when many 
households are trying to use services at the same time. 

3.31. The ACCC was concerned that Aussie Broadband’s statements might lead 
consumers to believe that Aussie Broadband’s services would not ever experience 
congestion, when that was not the case.  

NBN wholesale market indicators report – June quarter 2018 

3.32. On 13 August 2018 the ACCC released its June quarter 2018 wholesale market 
indicators report. It revealed that residential broadband customers continue to shift to 
higher speed NBN plans, with more than one third of all NBN services now on 
50 megabits per second (Mbps) plans. The report also showed that more providers 
are connecting to more points of interconnection, increasing competition. 

3.33. The key findings of the report included: 

                                                
4 These reports are required under sections 151CL(1) and 151CM(1)(a) of the CCA. 



39 

 The number of 50Mbps services reached more than 1.45 million services at the 
end of June, a 47 per cent increase on the March quarter. 

 The number of 25Mbps plans declined by 15 per cent from the previous quarter, 
while the number of 12Mbps services increased 5 per cent and 100Mbps services 
fell 3 per cent. 

 NBN Co was supplying a total of 4 133 791 wholesale residential broadband 
access services (up from 3 813 994 in the March quarter). 

 Access seekers were acquiring a total of 6990 gigabits per second of Connectivity 
Virtual Circuit (CVC) capacity, a 16 per cent increase compared to the end of 
March. 

 Average CVC per user rose from 1.55Mbps in March 2018 to 1.66Mbps in June 
2018, a 7 per cent increase. 

Telecommunications Consumer Protection Code review 

3.34. On 23 August 2018 the ACCC made a submission to the Telecommunications 
Consumer Protections (TCP) Code review. The submission is in addition to the 
ACCC’s continued participation in the TCP code review working group as an observer 
alongside other regulators, industry and consumer representatives.  

3.35. The ACCC’s submission drew on some of the findings of the Communications Sector 
Market Study to provide comments and suggestions on three key issues: 

 measures to prevent consumers from incurring unwanted charges from third 
parties (third party charging) 

 measures to prevent unauthorised customer transfers, and 

 measures to mitigate consumer lock-in. 

3.36.  The public consultation period for the TCP Code review commenced in July 2018. 

Regional Telecommunications Review 2018 

3.37. On 9 August 2018 the ACCC made a submission to the Regional 
Telecommunications Independent Review Committee (RTIRC). 

3.38. The ACCC’s submission noted the issues affecting consumers of communications 
services in regional Australia. The submission also outlined a number of ACCC 
initiatives and processes underway that are relevant to improving outcomes for 
consumers in regional areas.  

3.39. The RTIRC is established every three years to review telecommunications services in 
regional, rural and remote Australia. The current review focuses on maximising 
economic benefits of digital technologies, regional use of broadband services, 
outcomes of the Mobile Black Spots Program and the extent of existing gaps in 
mobile coverage in regional Australia. 

Consumer Safeguards Review  

3.40. The ACCC made a submission to the Department of Communications and the Arts’ 
Consumer Safeguards Review on 9 August 2018. The submission refers to Part A of 
the full review which is considering three broad issues: telecommunications 
complaints handling; establishing a dispute resolution body; and mechanisms for data 
collection, analysis and reporting. 
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3.41. The ACCC’s submission supports, in principle, the proposals in relation to 
telecommunications complaints handling and mechanisms for data collection, 
analysis and reporting. The submission did not support the establishment of a new 
external dispute resolution body, expressing support for the continuation of this 
function with the Telecommunications Industry Ombudsman. 

3.42. The full review, which was announced on 17 April 2018, focuses on a ‘post 2020 
environment’ once the NBN rollout is complete. The full review has two other parts: 
Part B (reliability of telecommunications services) and Part C (choice and fairness in 
the retail relationship between the customer and their provider). 

Review of the International Mobile Roaming Standard 2018 

3.43. The ACCC made a submission to the Australian Communications and Media 
Authority’s Review of the International Mobile Roaming Standard 2018 on 
11 September 2018. 

3.44. The submission supported the continuation of the Standard, considering that it is an 
effective mechanism to protect Australian consumers from bill shock when using their 
mobile services overseas. 

Fuel 

Petrol monitoring report – June quarter 2018  

3.45. On 21 August 2018 the ACCC released its June quarter 2018 petrol monitoring 
report. The report reveals that average petrol prices increased by 7 per cent in the 
past three months, hitting a four-year high in real terms of around 145 cents per litre 
(cpl) in Australia’s largest cities (Sydney, Melbourne, Brisbane, Adelaide and Perth). 

3.46. In 2017–18 the average price of petrol increased overall by nearly 10 per cent 
compared with the previous year largely due to the increased international crude oil 
and refined petrol prices, and a lower AUD-USD exchange rate. The OPEC cartel in 
particular continues to have a damaging effect on Australian petrol prices. 

3.47. The report further shows that the gross margins Australian petrol retailers are 
obtaining for every litre sold have also hit a record high adding to the price pressure 
motorists’ experience. Annual average gross indicative retail differences (GIRDs), a 
broad indicator of gross retail margins, in the five largest cities in 2017–18 were 
12.4 cpl. This is 4.3 cpl higher than the average in real terms over the last 16 years. 

3.48. Brisbane motorists continue to pay the highest price for petrol of the five major cities. 
Motorists are encouraged to shop around for low prices and to avoid buying petrol at 
the peaks of the price cycle by using fuel price apps and the ACCC website which is 
regularly updated with price cycle information including tips on when to buy petrol. 

3.49. The new direction issued by the Treasurer in December 2017 requires the ACCC to 
report quarterly on the prices, costs and profits relating to the supply of petroleum 
products and related services in the petroleum industry in Australia. 
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Petrol industry report - Retail and wholesale petrol market shares in Australia 

3.50. On 25 September 2018 the ACCC released a report on retail and wholesale petrol 
market shares in Australia. This was the second petrol industry report prepared under 
the monitoring direction. 

3.51. The report noted that the dominance of refiner-wholesalers (i.e. brands such as BP 
and Caltex that refine and wholesale petrol as well as selling it at the retail level) has 
diminished substantially since 2002–03, with the presence of large independent retail 
chains (such as 7-Eleven and United) increasing significantly: 

 In 2002–03, the refiner-wholesalers accounted for a combined 83 per cent of 
ACCC monitored retail petrol sales; by 2016–17 this had decreased to 38 per 
cent. 

 Conversely, the combined retail petrol market share of the four large independent 
chains more than quadrupled over the period, increasing from 6 per cent in 2002–
03 to 25 per cent in 2016–17. 

3.52. The report also found that the market shares of the two supermarket chains—Coles 
Express and Woolworths—had diminished over the past four years. Their combined 
share of ACCC monitored petrol volume sold grew strongly between 2002–03 and 
2012–13 to 51 per cent of ACCC monitored petrol sales, in part due to shopper 
docket discounts that at times had reached as high as 45 cents per litre. 

3.53. The report concluded that consumers have a wider range of retail brands to choose 
from than in the past, with ability to purchase petrol from refiner-wholesalers, 
supermarket chains, large independent chains, medium-sized retailers and small 
independent retailers.  

3.54. However, while the national petrol retailing market has become more balanced over 
time, this is not necessarily true for all locations. Each location will have its own 
specific retailers, and their share of the retail market will often be different from the 
national market share. 

3.55. In the wholesale petrol market, while the share of independents has almost doubled 
over the last 10 years, refiner-wholesalers continue to dominate.     

Airports 

Productivity Commission’s inquiry into airport regulation  

3.56. On 17 September 2018 the ACCC made a submission to the Productivity 
Commission’s (PC) in response to the issues paper on its inquiry into the economic 
regulation of airports.  

3.57. The ACCC submission highlighted that the existing monitoring regime is not effective 
in constraining the airports’ market power, and has recommended some alternative 
regulatory options for various airport services. 

3.58. In particular the ACCC considers that effective information disclosure coupled with 
provision of independent commercial arbitration will help constrain airports’ market 
power and promote negotiated outcomes between airports and airlines.  

3.59. In addition, monitoring of aeronautical and car parking services should continue and 
can be made more effective if the ACCC has the power to make recording keeping 
rules. The submission also recommend that the ACCC be formally directed by the 
government to monitor landside access services.  
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3.60. The submission also contains recommendations in relation to the operational 
restrictions currently imposed at Sydney Airport as well as supply of jet fuels at 
airports.   

Rail  

September 2018 Hunter Valley Access Undertaking (HVAU) Variation 

3.61. On 28 September 2018 the Australian Rail Track Corporation (ARTC) resubmitted its 
application to the ACCC to vary its 2011 HVAU. This followed the ARTC withdrawing 
a variation application it made in December 2017 on 27 July 2018. The September 
variation seeks to change a number of provisions in the December 2017 undertaking  
including:  

 incorporating path based pricing 

 allocating incremental capital costs on the basis of contracted capacity and  

 applying a dual ceiling limit.  

3.62. On 28 June 2018 the ACCC released a draft decision proposing to accept ARTC’s 
December 2017 variation, subject to the ARTC making amendments for clarity and 
certainty. The ACCC’s draft decision considered the December 2017 variation to be 
appropriate, in light of support by a majority of stakeholders who submit that the 
'package' of proposed amendments is preferable to the current HVAU, subject to 
amendments for clarity and certainty. 

2018 Interstate Access Undertaking  

3.63. On 6 March 2018 ARTC submitted its 2018 Interstate Access Undertaking (IAU) 
application to the ACCC for assessment. This undertaking is intended to replace the 
2008 IAU, which was due to expire on 21 August 2018.  

3.64. ARTC proposes the introduction of a ‘banded negotiate-arbitrate model’, where 
access pricing is the result of direct negotiation between ARTC and its customers. 
ARTC also proposes a reduced five year term, a post-tax nominal rate of return of 
8.97 per cent and the incorporation of new and altered segments in the Interstate 
network.  

3.65. On 25 July 2018 the ACCC consented to ARTC’s application to vary its 2008 IAU to 
extend its term by four months while the assessment of the 2018 IAU is being 
finalised.  

3.66. On 22 May 2018 the ACCC sent a request to ARTC to provide further information 
relating to its Regulated Asset Base and capital expenditure to assist the assessment 
of the 2018 IAU. Following an extension to the time provided, the ACCC received 
ARTC’s initial response to the information request on 6 July 2018, with ARTC 
claiming the majority of its response as confidential. 

3.67. On reviewing ARTC’s claim of confidentiality, the ACCC requested that ARTC 
reconsider its claims of confidentiality. On 13 September 2018 ARTC provided the 
ACCC with its final response to the 22 May 2018 information request, with the 
majority of its response now being considered public. 
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Ports 

NCC consideration of revocation of declaration of the Port of Newcastle  

3.68. On 8 August 2018 the ACCC made a submission to the National Competition Council 
(NCC) on the matters that it considers the NCC should take into account when 
considering the declaration criteria (and in particular criterion (a) in Part IIIA of the 
CCA). 

3.69. The NCC received in July 2018 a submission from Port of Newcastle Operations that 
the NCC should recommend that the Minister revoke the declaration of the shipping 
channel service at the port. The service was declared by the Australian Competition 
Tribunal in 2016. The NCC consulted on the submission for a four week period in July 
and August 2018.  

3.70. The ACCC made its submission in light of the long history of contentious Part IIIA 
declaration matters and the considerable public importance of the proper construction 
and application of the criteria in Part IIIA.  
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4. Market studies and research 

Fourth interim report on Australian east coast gas market inquiry  

4.1. On 2 August 2018 the ACCC released its fourth interim report on the Gas Inquiry. 
The report found that while conditions in the east coast gas market have improved 
considerably since the extremes reported in 2017, only action by governments and 
the gas industry to increase domestic gas supply can bring material price reductions 
into the future. 

4.2. Based on current projections for the supply-demand balance, there will likely be 
sufficient gas in 2019 to meet demand, with a significant reduction in the Australian 
Energy Market Operator’s forecast demand for gas powered generation in 2019. 
Nonetheless, prices and market conditions generally remain very challenging for gas 
users who must constantly consider their investment plans, employment levels and 
even in some cases their continued operation. 

4.3. Prices offered for gas supply contracts have dropped from the peak of over $20/GJ in 
early 2017 and have remained in the high-$8 to $11/GJ range. Since mid-2017, there 
has been convergence between domestic gas price offers and LNG export parity 
prices. While there will likely be sufficient gas supply, prices remain two to three times 
higher than historical levels.  

4.4. The ACCC considers the east coast gas market requires a greater level and diversity 
of supply, a more efficient transportation network, and greater transparency to 
improve market conditions. To reduce prices in the southern states, lower-cost gas 
must be produced in the southern states. The ACCC urges state governments to 
adopt policies that address these issues rather than implementing blanket moratoria 
and regulatory restrictions. 

4.5. The ACCC is working to improve transparency in the east coast gas market by 
publishing prices offered and agreed for gas supply and the prices for transportation 
services. To provide gas users with better information about export parity prices, the 
ACCC will soon begin publishing an LNG netback prices series, in addition to its 
future reports targeting other issues (improved transparency, quality of reserves and 
resources, information on future gas supplies and examining the cost components of 
retail prices). 

4.6. The next six-monthly interim report is expected in December 2018. The ACCC is 
required to report six-monthly with a final report due by 30 April 2020 pursuant to the 
Australian Government’s direction issued to the ACCC on 19 April 2017. 

Wine Grape Market Study  

4.7. In September 2018 the ACCC commenced a market study into the wine grape 
industry with the release of an issues paper. To help inform the issues paper, the 
ACCC conducted a survey of wine grape growers in July and August 2018. The 
purpose of the market study is to complete an in-depth review of the Australian wine 
grape industry and identify any market failures or trade practices issues that may be 
preventing the functioning of competitive markets.  

4.8. The market study will examine competition, contracting practices and transparency 
and risk allocation issues in the wine grape supply chain. As part of the study, the 
ACCC will host public forums in wine growing regions in November and December 
2018. 
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4.9. The ACCC aims to publish draft findings in March 2019 and the final report in June 
2019.  

Digital platforms inquiry 

4.10. On 4 December 2017 the then Treasurer, the Hon Scott Morrison MP, directed the 
ACCC to hold a public inquiry into the impact of digital search engines, social media 
platforms and digital content aggregation platforms on competition in the media and 
advertising markets. 

4.11. In the September quarter the inquiry continued consultations and gathering further 
information from parties. Consultations included holding a stakeholder forum and an 
open journalists’ forum in Sydney in August. These forums enabled parties to 
communicate with ACCC Commissioners about their key issues of interest in relation 
to the Inquiry. Summaries of each forum are available on the ACCC website. 
Throughout the quarter, the ACCC also continued to meet with a range of 
stakeholders and some further stakeholder submissions were posted to the website. 

4.12. In the next quarter the ACCC will be providing its preliminary report from the Inquiry 
to the Treasurer (due to be provided by 3 December 2018). A final report is due to the 
Treasurer by 3 June 2019. 

Private health insurance report   

4.13. On 7 August 2018 the ACCC provided a response on the Department of Health 
consulting on exposure draft of the Private Health Insurance (Reforms) Amendment 
Rules 2018. The Rules include changes to introduce the Private Health Information 
Statement to replace the current Standard Information Statement. The Private Health 
Insurance reforms will commence operation in April 2019. 

4.14. The ACCC has commenced preparation of the annual report to the Australian Senate 
on the Private Health Insurance industry, for the period 1 July 2017 to 30 June 2018, 
and expects to release this report by the end of 2018. 

Upcoming reports  

Reports  Anticipated date of release  

Northern Australia Insurance Inquiry December 2018 

Gas Inquiry  December 2018 

Residential Mortgage Price Inquiry  November 2018  
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5. Advocacy, legislative and legal developments 

Australian Consumer Law Review 

5.1. During the September quarter the ACCC worked closely with the Commonwealth 
Treasury and state and territory ACL regulators to progress many of the 
recommendations from the ACL Review Final Report. These actions included 
assisting in the drafting of the Decision ‘Super RIS’, which was presented to ministers 
for decision in October 2018 (an August meeting to consider the recommendations 
was postponed). The Decision ‘Super RIS’ makes recommendations on the options 
canvassed in response to five proposals arising from the ACL Review Final Report. 

5.2. Legislation to increase the penalties available for breaches of the ACL received royal 
assent on 31 August 2018. These laws increase penalties for breaches of the ACL 
from $1.1 million to the greater of $10 million, or three times the value of the benefit 
obtained from the offence (if this can be determined), or 10 per cent of the annual 
turnover (if the value of the benefit cannot be determined). The maximum penalties 
for individuals were also increased from $220 000 to $500 000. The ACCC has 
strongly advocated for an increase in ACL penalties and assisted Treasury with the 
drafting of this legislation. This legislation also included a free range eggs safe 
harbour defence (discussed below). 

5.3. Further legislation giving effect to other amendments to the ACL passed the House of 
Representatives on 27 June 2018 and was debated in the Senate on 20 September 
2018. This legislation includes amendments to the ACL that were recommended by 
the ACL Review Final Report but that did not require a RIS process.  

Product safety advocacy 

ACL Review and Productivity Commission Study  

5.4. On 13 August 2018 the Treasury Laws Amendment (Australian Consumer Law) Bill 
2018 was introduced into the Senate. The bill includes amendments that strengthen 
the ACCC’s product safety information gathering powers. 

5.5. During the second reading debate of the bill on 20 September 2018, Senator 
Cameron noted that reforms to clarify and strengthen voluntary recall requirements 
which featured in the exposure draft of the bill had been excluded from the bill 
presented to the Parliament. 

5.6. The ACCC continues to work with CAANZ members on furthering the voluntary recall 
reforms, as well as other product safety-related proposals arising from the ACL 
Review, including the proposal to introduce a general safety provision and developing 
a product safety incidents database. 

Proposed de-regulation of ‘low-risk products’ 

5.7. Following public submissions from the ACCC and others in 2017, the Therapeutic 
Good Administration (TGA) released its findings on its review into the future 
regulation of ‘low risk goods’. This includes the proposed de-regulation of ear candles 
and antiperspirants. 

5.8. The ACCC is carefully considering the TGA’s findings and the potential ramifications 
they may have on the ACCC’s product safety work. 
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5.9. Additionally, the ACCC continues to advocate for appropriate mechanisms for 
regulating therapeutic goods that the TGA determines to be ‘low risk’. 

Voluntary recalls of agriculture and veterinary chemicals 

5.10. In September 2018 the ACCC provided a submission to the Department of 
Agriculture and Water Resources in response to the draft exposure Agricultural and 
Veterinary Chemicals Legislation Amendment (Streamlining Regulating) Bill. 

5.11. Among other things, the bill seeks to require that suppliers give the Australian 
Pesticides and Veterinary Medicines Authority notice when conducting a voluntary 
recall of an agricultural or veterinary chemical. 

5.12. The ACCC’s submission noted that suppliers must already notify the ACCC of a 
voluntary recall for consumer goods, and that the bill may require suppliers to 
duplicate their notification requirements if an agricultural or veterinary product is 
considered a consumer good. 

Product safety priorities 

5.13. The ACCC has commenced work on developing the 2019 Product Safety Priorities, 
which sets out the principles adopted by the ACCC for prioritising and addressing 
product safety risks.  

5.14. As part of the development process, the ACCC will conduct targeted stakeholder 
engagement to assist in identifying new and emerging product safety risks. 

5.15. The 2019 Product Safety Priorities will be announced in early 2019. 

Mobility Scooters 

5.16. On 20 September 2018 the Senate Rural and Regional Affairs and Transport 
References Committee released its final report on the need for regulation of mobility 
scooters. 

5.17. The report noted the Committee’s appreciation of the ACCC’s input into the 
consultation via its submission on 13 March 2018, particularly the ACCC’s 
commissioned studies. 

Free range egg safe harbour  

5.18. Legislation providing egg producers with a defence against allegations of misleading 
or deceptive conduct and false representations under the ACL in relation to use of the 
words ‘free range’ as long as the egg producer was complying with the National 
Information Standard received royal assent on 31 August 2018. The ACCC is 
currently updating its guidance on the National Information Standard to reflect the 
new safe harbour defence. 

Senate Select Committee on Charity Fundraising in the 21st Century 

5.19. On 19 June 2018 the Senate established the Select Committee on Charity 
Fundraising in the 21st Century to inquire and report on the current framework of 
fundraising regulation for charities and options for reform.  

5.20. The ACCC made a submission to the Committee on 6 August 2018. In its submission 
the ACCC noted that previous reviews had resulted in parties advocating for 
harmonisation of charity laws across Australia by extending the ACL to the charity 

https://www.accc.gov.au/publications/free-range-chicken-egg-claims
https://www.accc.gov.au/system/files/ACCC%20submission%20to%20the%20Senate%20Select%20Committee%20on%20Charity%20Fundraisi....pdf
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sector. The ACCC, while arguing in favour of harmonisation generally, recommended 
the ACL not be extended to charities for reasons including a resulting regulatory gap 
and a departure from the key policy objectives of the ACL.  

Franchising Code of Conduct and Oil Code of Conduct review 

5.21. On 21 September 2018 the ACCC, including deputy Chair Mick Keogh, attended 
public hearings for the Franchising Code of Conduct and Oil Code of Conduct 
Review. The ACCC discussed the recommendations contained in its written 
submission, that:  

 Civil pecuniary penalties and infringement notices should be made available for all 
breaches of the Franchising and Oil Codes and that the quantum of penalties 
currently available should be increased.  

 Civil pecuniary penalties should be available for breaches of unfair contract term 
legislation and the threshold to be considered a small business be reviewed. 

5.22. The ACCC also answered questions from the Committee. A transcript of the ACCC’s 
appearance is available here.  

5.23. The final report from the Committee is expected to be released on 6 December 2018. 

Food and Grocery Code of Conduct review 

5.24. On 2 March 2018 the Assistant Minister to the Treasurer issued the terms of 
reference for the Food and Grocery Code of Conduct review.  

5.25. The first round of public consultation closed on 30 April 2018. On 11 May 2018 the 
ACCC lodged its submission.  

5.26. The Food and Grocery Code of Conduct review published a draft report for public 
consultation on 2 July 2018. On 8 August 2018 the ACCC provided a submission. 
The ACCC’s submission will be placed on the ACCC’s website once the review 
publishes the public submissions. 

5.27. The ACCC is continuing to engage with the review process to ensure an appropriate 
and effective Food and Grocery Code of Conduct. A final report is expected to be 
published in October 2018. 

Unfair contract terms in insurance contracts 

5.28. On 18 December 2017 the government announced that it would extend the unfair 
contract term (UCT) provisions to contracts of insurance. On 27 June 2018 the 
Government sought stakeholder views on the proposed model legislation. On 
23 August 2018 the ACCC made a submission in support of the proposed extension 
of UCTs to insurance contracts.  

5.29. The ACCC also noted that a review of the ACL UCT laws is scheduled to take place 
in late 2018 and the ACCC is likely to advocate for an express prohibition with 
possible penalties for businesses that use UCTs. 

  

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22committees%2Fcommjnt%2Fd0d1b8c0-7a6a-41de-be35-078aa5800910%2F0000%22
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6. International collaboration  

6.1. The ACCC engages closely with competition and consumer protection counterparts 
around the world. International cooperation with our partner agencies has become 
increasingly important as new business models emerge that can affect consumers 
across multiple jurisdictions.  

6.2. This particularly applies to trade with Australia’s neighbours in the Asian region with 
the growth in trade and investment between Australia and Asia expected to result in 
an increase in Australian competition matters (such as merger and cartel 
investigations) that have an Asian nexus. Recognising the value of effective 
competition and consumer protection regulation and regional cooperation, the ACCC 
continues to commit efforts to relationship and capacity building in the Asia Pacific 
region. 

6.3. During the September quarter competition agency leaders and officials from ASEAN, 
Japan, Australia, China, Korea, Mongolia, Chinese Taipei and New Zealand came 
together for three events held on 28–30 August in Sydney, specifically the: 

 ASEAN Australia New Zealand Free Trade Area (AANZFTA) Heads of Agency 
Roundtable 

 East Asia Top Level Officials Meeting on Competition Law (EATOP), an annual 
conference sponsored by the Japan Fair Trade Commission and Asian 
Development Bank. Competition agencies at different stages of development 
discussed topics including national competition law and policy across the region, 
cross-border enforcement and cooperation, advocacy, and the inter-agency 
provision of technical assistance 

 East Asia Conference on Competition Policy and Law (EAC), which served as a 
broader forum in which the academic and legal community had the opportunity to 
participate in discussion alongside the competition agencies. 

Cooperation and assistance 

6.4. The delivery of the ACCC’s organisational goals is facilitated by effective cooperation 
with our international counterparts including on joint and parallel investigations on 
cross-border matters and through the sharing of information.  

6.5. During the September quarter the ACCC engaged with counterparts on a range of 
product safety, consumer, competition and regulatory matters including: 

 receiving and responding to requests for information from international agencies, 
including Austria, Barbados, Canada, China, Denmark, Japan, India, New 
Zealand, Mexico, PNG, Russia, Singapore, the UK, the USA and Vietnam 

 making requests for information to international agencies from Norway, the UK 
and the USA  

 engaging with international counterparts on developing best practice across a 
variety of areas including: consumer protection, competition policy, enforcement 
and investigative practices  

 commencing a one year secondment to the UK Office of Gas and Electricity 
Markets  

 commencing a three month secondment to the New Zealand Commerce 
Commission (NZCC) 
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 commencing a 13 months secondment to the OECD working on a product recalls 
effectiveness project 

 completing a 12-month executive exchange program with the Canadian 
Competition Bureau  

 participating in regular bilateral enforcement teleconferences with NZCC officials 

 participating in regular bilateral product safety teleconferences with New Zealand 
Trading Standards and Commerce Commission officials 

 facilitating a visit by FBI and US Department of Justice personnel to run a Cartels 
Branch Investigative Workshop for ACCC staff 

 hosting a visit by a US Federal Trade Commission official to explore options for 
sharing scam-related complaint data  

 working with the OECD on the preparation for the 2018 E-commerce Global 
Awareness Campaign to be launched in November on the safety of products sold 
online 

 attending regular OECD teleconferences including preparation for the Internet of 
Things / Artificial Intelligence product safety teleconference to be held in Brussels 
in November as part of International Product Safety Week. 

Participation in international forums 

6.6. Participation in international forums supports the ACCC’s capability by strengthening 
cooperative relationships and informing staff on international practices to assist them 
in their daily work. ACCC participation in these forums also benefits Australian 
consumers and business as the ACCC contributes to the development of 
international best practice in relation to competition and consumer policy and 
regulatory frameworks and practices.  

6.7. In the September quarter the ACCC attended several important international events 
including:  

 New Zealand’s Corporate Affairs and Communication Leaders’ Summit 

 7th China Competition Policy Forum 

 Asia Pacific Fuel Industry Forum in Auckland, New Zealand 

 OECD review of the Peruvian Energy Regulator. 

6.8. In the September quarter the ACCC delivered a number of capacity building activities 
under the ASEAN-Australia New Zealand Free Trade Area Competition Law 
Implementation Program (CLIP), including: 

 The 2018 ASEAN to ACCC Secondment and Study Program. Six officials 
participated from Indonesia, Malaysia (two), Laos, Philippines and Thailand. 
Secondees were placed in teams in the Canberra, Melbourne and Brisbane 
offices and learnt about the ACCC’s through direct work experience. The 
secondees also undertook online study of competition law and economics through 
the University of Melbourne. 

 A workshop in Jakarta on evidence handling and interview skills for officials from 
Indonesia and Vietnam, which trained participants on theory, processes and 
techniques for gathering and handling evidence and conducting interviews 

 A strategic investigations workshop for officials from Thailand, Indonesia, 
Malaysia, Vietnam and the Philippines. Topics covered were the authorising 
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environment for investigations, the importance of internal and external 
communications during an investigation, managing risk, and cultivating leaders 
within teams. 

 A roundtable for the heads of ASEAN, Australia and New Zealand competition 
agencies held on the sidelines of the East Asia Top Level Officials’ Meeting on 
Competition Policy (EATOP) in Sydney. This included discussions on topics 
important to the agencies in attendance, such as fostering relationships with 
policy makers, media, the judiciary and regional cooperation.  

 The placement of an ACCC expert at the Vietnam Competition and Consumer 
Authority (VCCA) for nine weeks. The expert will conduct training on various 
aspects of competition law, provide advice on operational structure; participate in 
stakeholder engagement and outreach activities, and undertake an assessment 
and report on the VCCA’s capacity building needs in order to implement 
Vietnam’s new competition law (which comes into force in 2019). 
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Appendices 

A Reports and enquiries 

During the September quarter the ACCC served or received reports from 76 458 businesses 
and consumers (15 797 phone calls, 60 479 web forms and emails and 182 letters). Of 
these, 95 were escalated for assessment. The ACCC also collects information via other 
channels that can lead to assessments and investigations.   

Table 1: ACCC reports about trader conduct, investigations and litigation 
funnel 

Category September 2018 quarter 

Infocentre contacts received (phone, email and letters) 66 611* 

Contacts recorded in the database 76 458 

Under assessments commenced 123 

Initial investigations commenced 84 

In-depth investigations commenced 50 

First instance litigation commenced 8 

*In ACCCount reports prior to the June 2017 quarter, this figure reflected all contacts received including phone calls not 
answered. The methodology changed to reflect only calls answered and web-forms received. 

Table 2: Geographic location of inquirers and complainants recorded in the 
national database 

State ACL Scams (ACL + 
Scams) 

Anti-
competitive 

Practices 

Industry 
Codes 

Other Total 

NSW 5 691 12 138 17 829 117 23 1 225 19 057 

QLD 4 279 9 156 13 435 64 20 841 14 262 

VIC 5 153 9 610 14 763 96 40 1 053 15 830 

WA 2 129 4 030 6 159 22 52 379 6 642 

SA 1 441 3 076 4 517 22 7 298 4 817 

ACT 552 1 160 1 712 9 2 133 1 844 

TAS 423 748 1 171 10 2 69 1 243 

NT 176 456 632 2 2 42 674 

Overseas 144 1 630 1 774 0 0 82 1 849 

Not specified 154 53 207 8 2 185 394 
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Note: ‘Total’ column reflects the number of contacts made. A single contact may involve multiple issues. 

Table 3: Reports about trader conduct and inquiries – top ten by industry 

Industry Contacts 

Car Retailing 2 065 

Electrical, Electronic and Gas Appliance Retailing 1 764 

Non-Store Retailing 1 696 

Other Personal Services 1 659 

Other Administrative Services 983 

Motor Vehicle Manufacturing 634 

Furniture Retailing 600 

Other Electrical and Electronic Goods Retailing 526 

Clothing Retailing  472 

Air and Space Transport 405 

Table 4: Top scam categories reported to the ACCC 

Scam category Contacts 

Attempts to gain your personal information  14 286 

Buying or Selling 7 349 

Threats & Extortion 4 755 

Unexpected Winnings 2 887 

Unexpected Money  1 527 

Dating and Romance  985 

Investment Scams 893 

Jobs and Employment  759 
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B Enforcement outcomes & matters in court as at 30 September 2018 

Proceedings commenced 

Competition  

Cartel  Construction, Forestry, Maritime, Mining and Energy Union 
(CFMMEU) & Anor  

commenced 16 August 2018 

jurisdiction ACT Magistrates Court 

Cartel  Cryosite Limited 

commenced 16 July 2018 

jurisdiction Federal Court Melbourne  

Anti-competitive conduct Pacific National Pty Limited & Ors 

commenced 

jurisdiction  

19 July 2018 

Federal Court Melbourne  

Consumer protection 

Energy - Misleading or 
deceptive conduct  

Amaysim Energy Pty Ltd 

commenced 

jurisdiction 

9 July 2018 

Federal Court Melbourne  

Excess surcharging  CLA Trading Pty Ltd (t/a Europcar) 

commenced 

jurisdiction 

25 July 2018 

Federal Court Melbourne  

Agriculture – misleading or 
deceptive conduct  

Landmark Operations Ltd (t/a Seednet) 

commenced 

jurisdiction 

7 August 2018  

Federal Court Melbourne  

Vulnerable consumers - 
misleading or deceptive 
conduct  

Oticon Australia Pty Ltd & Sonic Innovations Pty Ltd 

commenced 

jurisdiction 

6 September 2018  

Federal Court Sydney 

Misleading or deceptive 
conduct  

Trivago N.V. 

commenced 

jurisdiction 

23 August 2018 

Federal Court Melbourne  
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Proceedings onoing 

Competition  

Cartel Australia and New Zealand Banking Group Ltd (ANZ) & Ors 

 commenced 

jurisdiction 

5 June 2018 

Downing Centre Local Court Sydney 

Cartel Citigroup Global Markets Australia Pty Limited & Ors 

 commenced 

jurisdiction 

5 June 2018 

Downing Centre Local Court Sydney 

Cartel Cascade Coal Pty Ltd & Ors 

 commenced 

jurisdiction 

25 May 2015 

Federal Court Sydney 

Cartel Country Care Pty Ltd & Ors 

 commenced 

jurisdiction 

14 February 2018 

Magistrate’s Court of Victoria 

Cartel Deutsche Bank Aktiengesellschaft (Deutsche Bank) & Ors 

 commenced 

jurisdiction 

5 June 2018 

Downing Centre Local Court Sydney 

Cartel Kawasaki Kisen Kaisha Ltd 

commenced 

jurisdiction  

November 2016 

Federal Court Sydney 

Misuse of market power and 
exclusive dealing 

Pfizer Australia Pty Ltd (appeal) 

commenced 

jurisdiction 

18 March 2015  

Full Federal Court Sydney 

Cartel 

 

P.T. Garuda Indonesia Ltd  

commenced 

jurisdiction 

18 April 2016 

High Court of Australia 

Cartel PZ Cussons Australia Pty Ltd (appeal)  

commenced 

jurisdiction 

20 February 2018 

Full Federal Court Sydney 

Health Ramsay Health Care Australia Pty Limited 

commenced 1 May 2017 
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jurisdiction  Federal Court Sydney 

Cartel Yazaki Corporation & Australian Arrow Pty Ltd (appeal) 

commenced 

jurisdiction 

 30 May 2017 

Full Federal Court Adelaide 

Consumer protection 

Unconscionable conduct, 
vulnerable consumers  

ACM Group Ltd 

commenced 

jurisdiction  

2 June 2016 

Federal Court Sydney 

Consumer - health Ashley & Martin Pty Ltd 

commenced 

jurisdiction  

29 November 2017 

Federal Court Perth 

Unconscionable conduct 
vulnerable consumers  

 

Australian Institute of Professional Education Pty Ltd 

commenced 

jurisdiction 

31 March 2016 

Federal Court Sydney 

Indigenous Australians Birubi Art Pty Ltd 

Commenced 

jurisdiction 

21 March 2018 

Federal Court Sydney  

Unconscionable conduct 
vulnerable consumers 

Cornerstone Investment Australia Pty Ltd t/a Empower 
Institute 

commenced 

jurisdiction 

9 December 2015 

Federal Court Sydney 

Unconscionable conduct, 
vulnerable consumers 

Equifax Pty Ltd 

commenced 

jurisdiction 

16 March 2018 

Federal Court Sydney 

Industry Codes Franchising Geowash Pty Ltd 

commenced 

jurisdiction 

26 May 2017 

Federal Court Perth 

False or misleading 
representation - health 

GlaxoSmithKline Consumer Healthcare Australia Pty Ltd & 
Novartis Consumer Health Australasia Pty Ltd 

commenced 

jurisdiction 

5 December 2017 

Federal Court Sydney 
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Consumer guarantees Jayco Corporation Pty Ltd 

commenced 

jurisdiction  

29 November 2017 

Federal Court Melbourne 

Truth in advertising  Kimberly-Clark Australia Pty Ltd  

commenced 

jurisdiction  

12 December 2016 

Federal Court Sydney 

Consumer guarantees LG Electronics Australia Pty Ltd (appeal) 

commenced 

jurisdiction  

25 September 2017  

Full Federal Court Sydney 

False or misleading 
representations and 
unconscionable conduct –
health 

Medibank Private Ltd (appeal)  

commenced 

jurisdiction  

21 September 2017  

Full Federal Court Melbourne 

Small business – unfair 
contract terms 

Mitolo Group Pty Ltd & Anor 

commenced 

jurisdiction  

25 June 2018 

Federal Court Melbourne 

Agriculture sector Murray Goulburn Cooperative Co. Limited & Ors 

commenced 

jurisdiction 

28 April 2017 

Federal Court Melbourne 

Vulnerable consumers - 
health 

NIB Health Funds Limited 

commenced 

jurisdiction  

30 May 2017 

Federal Court Melbourne 

Unconscionable conduct 
vulnerable consumers 

Phoenix Institute of Australia Pty Ltd & Anor 

commenced 

jurisdiction 

24 November 2015 

Federal Court Sydney 

Industry Codes Franchising Ultra Tune Australia Pty Ltd 

commenced 

jurisdiction 

19 May 2017 

Federal Court Sydney 

Unconscionable conduct - 
vulnerable consumers 

Unique International College Pty Ltd (appeal)  

commenced 

jurisdiction 

13 December 2017 

Federal Court Sydney 

Consumer - Online Viagogo  
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commenced 

jurisdiction  

28 August 2017 

Federal Court Sydney 

False or misleading 
representations – car 
retailing 

Volkswagen Aktiengesellschaft and Volkswagen Group 
Australia Pty Ltd 

commenced 

jurisdiction 

31 August 2016 

Federal Court Sydney 

False or misleading 
representations 

We Buy Houses Pty Ltd and Rick Otton 

commenced 

jurisdiction 

2 March 2015 

Federal Court Sydney 

False or misleading 
representations 

Woolworths Limited 

commenced 

jurisdiction 

2 March 2018 

Federal Court Melbourne  

Proceedings concluded 

Competition 

Cartel – anti competitive 
agreements 

Oakmoore Pty Ltd 

commenced 

jurisdiction  

23 June 2016 

Federal Court Brisbane 

Cartel – anti competitive 
agreements 

Palram Australia and Ampelite Australia  

commenced 

jurisdiction  

23 June 2016 

Federal Court Sydney 

Consumer Protection 

False or misleading 
representations -– health 

HJ Heinz Company Australia Ltd 

commenced 

jurisdiction 

21 June 2016 

Federal Court Adelaide 

False or misleading 
representations 

Meriton Property Services Pty Ltd 

commenced 

jurisdiction  

 24 November 2016 

Federal Court Melbourne 

Small business – unfair 
contract terms 

Servcorp Ltd & Ors 

commenced 

jurisdiction 

 14 September 2017 

Federal Court Sydney 
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Section 87B undertakings 

Competition 

Nil 

Consumer Protection 

False and misleading 
representations  

Australian Hearing Services  27 September 2018  

Misleading or deceptive 
conduct 

Husqvarna Australia Pty Ltd   27 August 2018 

Consumer guarantees   Volkswagen Group Australia Pty Ltd 6 September 2018  
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C Use of compulsory information gathering powers  

During the September 2018 quarter the ACCC issued: 

 29 notices and 14 variations pursuant to sections 155(1)(a)&(b) 

 3 notices and 0 variations pursuant to sections 155(1)(a) 

 12 notices and 2 variations pursuant to sections 155(1)(b) 

 14 notices and 0 variations pursuant to section 155(1)(c) 

 2 notices pursuant to section 155AAA 

 124 notices and 37 variations pursuant to section 95ZK 

 0 notices pursuant to section 51ADD 

 0 notices issued pursuant to sections 60H or 133D 

Under section155 of the CCA the ACCC may in certain cases issue a notice requiring the 
provision of information (s.155(1)(a)) or documents (s.155(1)(b)), or the giving of sworn 
evidence at a formal examination (s.155(1)(c)). Section 155AAA notices relate to the ACCC 
sharing information with other regulators. 

Under section 95ZK of the CCA the ACCC may require a person to provide information or 
documents relevant to a price notification, inquiry or monitoring under Part VIIA of the CCA. 

Under section 51ADD of the CCA the ACCC may require a franchisor to provide information 
or produce documents in order to check their level of compliance with the Franchising Code 
of Conduct. 
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D Major speeches  

During the September 2018 quarter, the ACCC took part in numerous speaking events and 
panel discussions, including: 

Major changes needed to get rid of unfair contract terms 
COSBOA National Small Business Summit 
Chair Rod Sims  
31 August 2018 

Overview of the ACCC's beef and cattle market study 
Australian Livestock Saleyards Association Annual Conference 2018 
Commissioner Mick Keogh  
10 August 2018 

Address to the Law Council of Australia Annual General Meeting 
Law Council of Australia - Annual General Meeting 
Chair Rod Sims  
3 August 2018 

Consumer data and regulatory reform 
National Consumer Data Policy Research Centre 
Chair Rod Sims  
16 July 2018 

Companies behaving badly? 
2018 Giblin Lecture 
Chair Rod Sims  
13 July 2018 

When and how to intervene in markets 
Australian Conference of Economists 
Chair Rod Sims  
12 July 2018  

Regulating for competition: stepping up for platforms & stepping back from media? 
International Institute of Communications - Telecommunications and Media Forum 
Chair Rod Sims  
3 July 2018DOR 

https://www.accc.gov.au/speech/major-changes-needed-to-get-rid-of-unfair-contract-terms
https://www.accc.gov.au/speech/overview-of-the-acccs-beef-and-cattle-market-study
https://www.accc.gov.au/speech/address-to-the-law-council-of-australia-annual-general-meeting
https://www.accc.gov.au/speech/consumer-data-and-regulatory-reform
https://www.accc.gov.au/speech/companies-behaving-badly
https://www.accc.gov.au/speech/when-and-how-to-intervene-in-markets
https://www.accc.gov.au/speech/regulating-for-competition-stepping-up-for-platforms-stepping-back-from-media

