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Overview 

1. The Australian Competition and Consumer Commission (ACCC) and the Australian 
Energy Regulator (AER) play an integral role in facilitating and maintaining the operation 
of fair, efficient and effective markets in Australia. This has been achieved through a 
broad range of activities across the economy in the July to September 2014 quarter.  

2. Of particular interest to the ACCC, the Competition Policy Review (the Harper Review) 
panel released their draft report to the public on 22 September 2014, following a 
consultation period during which the ACCC submitted their views on a variety of issues 
relating to competition policy in Australia. The ACCC will submit a response to the draft 
report around the close of the second consultation period on 17 November 2014. 

3. The AER farewelled Chairman Andrew Reeves at the end of September. Mr Reeves 
made a significant contribution to the AER during his six years as Chair, including the 
execution of reforms to network regulation, the implementation of National Energy Retail 
Law and Rules, and new functions for the AER in monitoring wholesale gas markets. 
Ms Paula Conboy commenced as AER Chair on 1 October 2014.   

4. The AER published its annual report for 2013-14 in September. The report details the 
AER’s activities in regulating the wholesale electricity market, setting process for use of 
energy networks, and protecting customers in the retail and electricity gas markets. 

5. AER activities of note during this quarter included the release of issues papers relating to 
TransGrid, TasNetworks (Transend) and Directlink’s revenue proposals and the 
regulatory proposals submitted by NSW electricity distributors Ausgrid, Endeavour 
Energy and Essential Energy. 

6. Notable regulatory decisions made by the ACCC included: 

 a draft decision issued proposing to consent to Emerald Logistics Pty Ltd’s 
application to extend and vary its 2013 Wheat Port Terminal Services Access 
Undertaking 

 an investigation into TPG Limited’s plans to connect apartment buildings in 
metropolitan areas to its existing fibre networks, and to use fibre-to-the-
basement technology to supply high speed broadband services to building 
residents, and a decision to not oppose the plans as they do not breach the 
Telecommunications Act 1997. 

7. The ACCC continues its important work in maintaining competition in Australia and 
enforcing the Competition and Consumer Act 2010 (CCA) for businesses and 
consumers. The ACCC achieved a number of important outcomes in the September 
quarter including: 

 the institution of proceedings against Omniblend Australia Pty Ltd for alleged 
cartel conduct  

 the institution of proceedings against Informed Sources and several petrol 
retailers for alleged anti-competitive conduct in relation to price information 
sharing 

 proceedings commenced against Mr Michael Anthony Boyle for allegedly 
providing false or misleading evidence in the course of the ACCC’s investigation 
into Sensaslim Australia Pty Ltd. 

8. The ACCC has continued working to support small business and fair trading, with 
proceedings launched in cases impacting on the sector. Proceedings commenced 
against A Whistle (1979) Pty Ltd (trading as Electrodry) for alleged involvement in the 
posting of fake online testimonials 



9. Another significant case impacting small business and consumers is in the declarations 
made by the Federal Court that Pirovic Enterprises Pty Ltd engaged in misleading 
representations and orders for penalties of $300 000. The ACCC believes that this 
decision provides very clear guidance that any free range egg claim must be backed by 
farming conditions and practices implemented by suppliers under which hens actually move 
about on an open range each day. 

10. Product safety continues to be a priority for the ACCC, and in the September quarter the 
ACCC partnered with consumer agencies, building regulators and electrical safety 
regulators to coordinate a national recall of Infinity cables after they failed electrical 
safety checks. It is estimated over 40 000 households and businesses may have been 
affected.  Monitoring the progress of the recall remains a continuing priority.   

11. In addition to its enforcement work, the ACCC remains committed to engaging with 
consumers and small business, including through producing a diverse range of 
educational materials and publications. In the September quarter the ACCC launched a 
number of initiatives, including: 

 a free do-it-yourself tool for parents of young children, called the ‘Choke Check’  

 a safety alert called ‘Cots & Cords Don’t Mix’, aimed at reducing strangulation 
hazards for infants in cots 

 a Father’s Day ‘DIY Dads’ safety awareness initiative.  

All of the schemes attracted widespread attention on web and social media sites over the 
quarter. 

12. During the September quarter, the ACCC assessed or pre-assessed 67 matters relating 
to potential mergers and acquisitions. This included the decision to not oppose Wilmar 
International Limited and First Pacific Company Limited’s proposed acquisition of 
Goodman Fielder Ltd, suppliers of packaged oils in Australia.  

13. The ACCC issued three final determinations, each granting authorisation. This included 
allowing a network of Catholic hospital, aged and community care service providers to 
collectively negotiate with funding organisations, and allowing Rio Tinto Coal, Peabody 
Energy and Pacific National to coordinate operational arrangements relating to the 
transport of coal for export through the Dalrymple Bay Coal Terminal. 

14. The AER grants authorisations under the National Energy Retail Law, and this quarter 
granted electricity retailer authorisations to OC Energy Pty Ltd and Next Business 
Energy Pty Ltd. The AER also granted exemptions and variations of individual 
exemptions to a number of businesses during the quarter. 

  



1. Maintaining competition  

Maintain and promote competition and remedy market 

failure 

Enforcing the CCA for businesses and consumers 

Competition enforcement  

1.1. Competitive markets lead to lower prices, better quality, greater efficiency and more 
choice, all of which enhance the welfare of consumers. As Australia’s competition 
regulator, the ACCC works to enhance the welfare of Australians by: 

 maintaining and promoting competition 

 addressing market failures. 

1.2. The ACCC does this by taking action under part IV of the Competition and Consumer 
Act 2010 (CCA) in relation to: 

 cartels and other anti-competitive agreements 

 misuse of market power 

 exclusive dealing and resale price maintenance. 

1.3. The ACCC’s Compliance and Enforcement Policy sets out the principles adopted by 
the ACCC to achieve compliance with the law. The ACCC exercises its discretion to 
direct resources to the investigation and resolution of matters that provide the 
greatest overall benefit for competition and consumers. 

1.4. Cartel conduct, anti-competitive agreements and misuse of market power are so 
detrimental to consumer welfare and the competitive process that the ACCC will 
always regard them as a priority. 

1.5. On 10 September 2014 the ACCC published its updated Immunity and Cooperation 
Policy for Cartel Conduct. Following targeted consultation in 2013 and early 2014, the 
ACCC simplified the format of the policy. The policy incorporates a number of key 
changes including: 

 implementing a two-step process for the Commonwealth Director of Public 
Prosecutions (CDPP) to grant criminal immunity for cartel conduct where the 
CDPP will ordinarily issue a letter of comfort first, and subsequently provide an 
undertaking under the Director of Public Prosecutions Act 1983 

 removing ‘clear leader’ as a disqualification for immunity 

 consolidating various publications into one policy document and a set of FAQs. 

Proceedings 

1.6. In the September 2014 quarter the ACCC was involved in 14 proceedings relating to 
competition enforcement. 

1.7. These proceedings relate to competition matters in a range of industries including 
pharmaceuticals, travel, fuel and financial services. A complete list of these 
proceedings is included in Appendix 1. 
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1.8. Of the 14 competition enforcement proceedings: 

 12 cases were carried over from the previous quarter 

 2 new cases were commenced in the quarter 

 no cases were concluded in the quarter 

 14 cases remain ongoing at the end of the quarter. 

 

Cartels OMNIBLEND AUSTRALIA PTY LTD & ANOR 

On 14 August 2014 the ACCC instituted proceedings in the Federal 
Court against OmniBlend Australia Pty Ltd (Omniblend Australia) alleging 
it attempted to engage in price fixing with a competitor. It is also alleged 
that OmniBlend Australia induced a supplier to direct Omniblend 
Australia’s key competitor not to discount its prices for blenders. 

Omniblend Australia supplies various kitchen blenders through its online 
store to businesses and consumers in Australia, New Zealand and the 
United Kingdom. OmniBlend Australia and its competitor were the two 
major distributors of OmniBlend branded blenders in Australia. 

The ACCC alleges that OmniBlend Australia attempted to enter into an 
agreement with its competitor to fix prices. The ACCC further alleges that 
when this attempt failed, OmniBlend Australia induced the supplier to 
engage in resale price maintenance by refusing to supply the competitor 
unless it stopped discounting the price of certain blenders. 

 

Highly 
concentrated 
sectors 

INFORMED SOURCES (AUSTRALIA) PTY LTD & ORS 

On 19 August 2014, the ACCC instituted proceedings in the Federal 
Court against Informed Sources (Australia) Pty Ltd (Informed Sources) 
and several petrol retailers alleging that the parties engaged in anti-
competitive conduct in relation to price information sharing. The petrol 
retailers who are joined in the proceedings are: 

 BP Australia Pty Ltd 

 Caltex Australia Petroleum Pty Ltd 

 Eureka Operations Pty Ltd (trading as Coles Express) 

 Woolworths Ltd 

 7-Eleven Stores Pty Ltd. 

The ACCC alleges that the information sharing arrangements between 
Informed Sources and the petrol retailers, through a service provided by 
Informed Sources, allows those retailers to communicate with each other 
about their prices, and that these arrangements had the effect or likely 
effect of substantially lessening competition in markets for the sale of 
petrol in Melbourne. 

The ACCC is seeking declarations, injunctions, pecuniary penalties and 
costs. 

  



Court-enforceable undertakings 

1.9. The ACCC also resolves contraventions of the CCA by accepting court enforceable, 
non-court based undertakings under section 87B of the CCA. In these undertakings, 
which are on the public record, companies or individuals generally agree to: 

 remedy the mischief 

 accept responsibility for their actions 

 establish or review and improve their competition compliance programs and 
culture. 

1.10. In the September 2014 quarter the ACCC accepted one section 87B undertaking for 
alleged breaches of competition provisions, from Mobil Oil Australia Pty Ltd on 19 
August 2014. 

Continuing investigations 

1.11. Competition and consumer issues in highly concentrated sectors, in particular the 
supermarket and fuel sectors, remain a priority for the ACCC. 

Supermarkets 

1.12. The ACCC is dedicating considerable resources to investigating claims made against 
the major supermarket chains in their dealings with suppliers. 

1.13. On 5 May 2014, as part of this broader investigation, the ACCC instituted 
proceedings against Coles Supermarkets Australia Pty Ltd (Coles) alleging that Coles 
had engaged in unconscionable conduct in relation to its Active Retail Collaboration 
(ARC) program, in contravention of the Australian Consumer Law (ACL). The ACCC’s 
broader investigation continues. 

Cartels 

1.14. Parties associated with Paul and Moses Obeid have challenged notices issued under 
the ACCC’s compulsory powers under section 155 of the CCA. The notices relate to 
the ACCC’s investigation into allegations of cartel conduct in relation to the 2009 
tender process conducted by the NSW Department of Trade and Industry for 
exploration licence over the Mount Penny coal tenement into the Bylong Valley. 
These proceedings were won by the ACCC at first instance but have since been 
appealed by Paul and Moses Obeid. The appeal is listed for 30 October 2014. The 
ACCC’s investigation continues. 

1.15. The ACCC has more than 10 current cartel investigations in process. 

Maintaining competition in concentrated sectors 

Mergers  

1.16. The impact of proposed and completed mergers and acquisitions on competition is 
assessed by the ACCC under section 50 of the CCA. This section prohibits 
transactions which would have the effect, or likely effect, of substantially lessening 
competition in a market. The ACCC does this by providing the merger parties with its 
view on whether a particular proposal is likely to breach section 50 of the CCA. This 
process is generally known as the ‘informal clearance’ process. Businesses may also 
apply to the ACCC for formal clearance of mergers. 



1.17. The ACCC deals with matters expeditiously through pre-assessment when it 
determines that they do not require review because of the low risk that competition 
concerns will be raised. As indicated in Table 1 below, a significant proportion of the 
mergers assessed by the ACCC are pre-assessed, thus enabling the ACCC to 
respond quickly when there are no significant concerns. 

Table 1:  Matters assessed and reviews undertaken – July to September 2014 

 Confidential Public Total 

Pre-assessed 1 July – 30 September 2014 57 0 57 

Total reviews undertaken 1 July – 30 September 
2014 

0 10 10 

Total matters assessed and reviews undertaken 57 10 67 

Total reviews can be broken down into the following categories: 

Not opposed 0 9 9 

Finished—no decision (including withdrawn)  0 0 0 

Opposed outright 0 0 0 

Confidential review—ACCC concerns expressed 0 0 0 

Resolved through undertakings  0 1 1 

Variation to undertaking accepted 0 0 0 

Variation to undertaking rejected 0 0 0 

Note: Only public matters can be resolved with undertakings 

Significant merger decisions this quarter 

 

Merger FIRST PACIFIC COMPANY LIMITED AND WILMAR INTERNATIONAL LIMITED 
- PROPOSED ACQUISITION OF GOODMAN FIELDER LTD 

On 25 September 2014 the ACCC announced it would not oppose 
Wilmar International Limited (Wilmar) and First Pacific Company Limited 
(First Pacific)’s proposed acquisition of Goodman Fielder Ltd (Goodman 
Fielder). 

Wilmar and Goodman Fielder overlap in the supply of packaged edible 
oils to Australian retailers and, in particular, in the supply of vegetable 
oils including canola, sunflower and soybean oil. 

Goodman Fielder is the largest supplier of branded packaged edible oils 
to retailers, and Wilmar supplies imported packaged oils, which 
supermarkets sell under their private labels. Post-acquisition, Wilmar 
would have a 50 per cent interest in Goodman Fielder and the ACCC's 
review proceeded on the basis that there was unlikely to be effective 
competition between Wilmar and Goodman Fielder post acquisition. 

The ACCC’s public review focused upon the likely impact of the 
proposed acquisition on the supply of packaged vegetable oils (also 
referred to as cooking oils) to Australian retailers.  

The ACCC considered that the wholesale market for packaged oil 
affected by the proposed acquisition included seeded oils (sunflower, 

http://registers.accc.gov.au/content/index.phtml/itemId/1181893/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1181893/fromItemId/751046


soybean and canola oil and blends of seeded oils) and potentially rice 
bran and/or peanut oil. The ACCC's market inquiries indicated that olive 
oil and specialty oils (such as avocado oil), which were typically sold at a 
much higher price point than seeded oils, were unlikely to fall within the 
same market. 

The ACCC determined that, following the proposed acquisition, Wilmar 
and Goodman Fielder would continue to be competitively constrained by 
alternative existing and potential suppliers. Further, packaged vegetable 
oil can be readily imported from international suppliers. Wilmar currently 
supplies oil from its offshore facilities and market feedback suggested 
there are other international suppliers capable of supplying the Australian 
market. 

Industry feedback also suggested that the major supermarkets and 
Metcash (the wholesaler to most independent supermarkets) held 
countervailing power in the market, and would be able to bypass Wilmar 
and/or Goodman Fielder in the event that Wilmar and/or Goodman 
attempted to raise prices post-acquisition. 

The ACCC also examined whether the proposed acquisition would raise 
any concerns as a result of Goodman Fielder's wide portfolio of other 
grocery products, or as the result of Wilmar's upstream activities 
including its  
50 per cent ownership of Wilmar Gavilon Pty Ltd (a merchant of edible oil 
in Australia). However, the ACCC determined that the proposed 
acquisition was unlikely to raise competition concerns in any market. 

 

Merger AQUIS GROUP - PROPOSED ACQUISITION OF THE REEF 
CASINO TRUST 

On 21 August 2014 the ACCC announced that it would not oppose the 
proposed acquisition by Aquis Reef Holdings (Aus) Pty Ltd (together with 
its related bodies corporate, Aquis) of the Reef Hotel Casino (Reef 
Casino) in Cairns. 

The Reef Casino is an existing hotel and casino complex in Cairns. Aquis 
currently has no existing casino interests in Australia or elsewhere in the 
world, but proposes (subject to Queensland Government approval) to 
develop a large resort and casino 15km north of Cairns (the Aquis 
Resort). If it proceeds, the Aquis Resort would be the second casino in 
Cairns.  

The ACCC considered the potential for the proposed acquisition to 
reduce the future number of casino owners in Cairns from two to one. 
However, the ACCC’s investigations suggested that there was likely to 
be only limited competition between the Reef Casino and the Aquis 
Resort if the proposed acquisition did not proceed.  

The ACCC was satisfied that, if developed, the Aquis Resort would be of 
a scale unprecedented in Australia, with extensive facilities and requiring 
substantial capital investment. It would focus primarily on international 
VIP customers because the size of its proposed investment would 
require a much higher return than could be obtained from non-VIP 
customers. 

In contrast, the Reef Casino is a small regional casino and the vast 
majority of the Reef Casino’s customers are non-VIP Cairns residents 
and domestic tourists, making bets at relatively low stakes. 

On the basis of the above factors, the ACCC decided that competition 
was not likely to be lessened substantially by the proposed acquisition. 

http://registers.accc.gov.au/content/index.phtml/itemId/1180781/fromItemId/751046
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Statement of Issues 

1.18. If the ACCC reaches a preliminary view that a proposed merger raises competition 
concerns that require further investigation, it will publicly release a Statement of 
Issues. A Statement of Issues provides the ACCC’s preliminary views, drawing 
attention to particular issues with varying degrees of competition concern, as well as 
identifying further lines of inquiry that the ACCC wishes to undertake. It provides an 
opportunity for all interested parties (including customers, competitors, shareholders 
and other stakeholders) to ascertain and consider the primary issues identified by the 
ACCC. It is also intended to provide the merger parties and other interested parties 
with the basis for making further submissions should they consider it necessary.  

1.19. In this quarter the ACCC issued three Statements of Issue in the review of: 

 Aquis Group - proposed acquisition of the Reef Casino Trust 

 Coles Supermarkets Australia Pty Ltd - proposed acquisition of certain Supa 
IGA Supermarkets in Western Australia (including two liquor licences) 

 Expedia Inc - proposed acquisition of Wotif.com Holdings Limited 

Remedy market failure 

Authorisations and notifications 

1.20. In circumstances where competitive markets do not work to deliver the most efficient 
outcomes it may be in the public interest to allow certain restrictions on competition. 
This is particularly where there are features in a market that may lead to market 
failure – where the market left to itself does not achieve the most optimal outcomes. 
In many ways the authorisation and notification provisions of the CCA allow the 
ACCC to consider the benefits from allowing conduct that addresses a market failure 
but which nonetheless restricts competition. 

Authorisations 

1.21. The ACCC may ‘authorise’ businesses to engage in conduct that might otherwise 
amount to a breach of the CCA where it is satisfied that the public benefit outweighs 
any public detriment. 

1.22. In assessing the likely public benefits and detriments of an authorisation application 
the ACCC undertakes a transparent public consultation process, placing submissions 
on a public register subject to any claims of confidentiality. After considering 
submissions, the ACCC will issue a draft decision and provide an opportunity for 
interested parties to request a conference to discuss the proposal. The ACCC will 
then reconsider the application in light of any further submissions and release a final 
decision. 

Table 2: Authorisations received and decisions issued – July to September 2014 

Total authorisations received 1 July –  
30 September 2014 

Number of proposals (number of 
applications) 

New  7 (16) 

Revocation and substitution  2 (8) 

Minor variations  0 (0) 

http://registers.accc.gov.au/content/index.phtml/itemId/1180781/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1181744/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1181744/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1182044/fromItemId/751046


Decisions issued 1 July – 30 September 2014 Number of proposals (number of 
applications) 

Draft determinations  9 (17) 

Final determinations  10 (12) 

Interim decisions (prior to draft) 3 (10) 

Significant authorisations 

 

Authorisation St Vincent's Health Australia Limited - Revocation and Substitution 
- A91400 

On 14 August 2014 the ACCC issued a determination granting 
authorisation to a network of Catholic hospital operators to collectively 
negotiate with funding organisations (including private health funds). 

The ACCC also granted authorisation to a network of Catholic hospital, 
aged and community care service providers (Catholic healthcare facility 
operators) to collectively negotiate with suppliers of various goods and 
services, and engage in limited collective boycott conduct with certain 
suppliers. The Applicants sought authorisation for the ability to 
collectively boycott suppliers to prevent them from ‘cherry picking’ 
individual members of the group while collective negotiations are under 
way. 

The goods and services include medical goods, cleaning, catering, 
banking and energy services.  

Catholic hospital groups, aged and community care service providers will 
be represented by the Catholic Negotiating Alliance (CNA). CNA 
members can also share aggregated information for benchmarking to aid 
ongoing performance improvements. 

In respect of collective negotiations between hospitals and funding 
organisations, the ACCC considered that they are likely to result in cost 
savings by reducing the number of negotiations that need to take place 
and by reducing information asymmetries between hospitals and funding 
organisations. 

In respect of collective negotiations between Catholic healthcare facility 
operators and suppliers, the ACCC considered that they are likely to 
deliver benefits from scale efficiencies and substantial cost savings by 
reducing the resources required, and the number of parties with whom 
the healthcare operators and suppliers must negotiate. 

The ACCC recognised that collective boycotts may be necessary to 
facilitate the negotiation of efficient contracts and realise the public 
benefits of collective bargaining but may also result in economic harm to 
the target, the boycott participants and third parties, resulting in 
substantial detriment.  

In this case the potential detriments from collective boycotts are 
substantially reduced as the parties only sought to be able to agree not 
to negotiate individually with a supplier (that had agreed to collectively 
negotiate) while collective negotiations continued. Any boycott conduct 
will cease when a supplier decides it no longer wishes to continue with 
collective negotiations.  

The ACCC considered that the Catholic healthcare operators having the 
ability to boycott in this limited way is likely to reduce resources being 

http://registers.accc.gov.au/content/index.phtml/itemId/1128907/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/1128907/fromItemId/401858


spent on collective negotiations in circumstances where it would be 
inefficient to do so because a supplier intends to reach individual 
agreements with some members of the bargaining group rather than 
achieve a collective outcome. 

Authorisation is granted until 5 September 2024. 

 

Authorisation DALRYMPLE BAY COAL CHAIN COORDINATOR – 
AUTHORISATION A91410 

On 21 August 2014 the ACCC granted authorisation for up to 5 years to 
Rio Tinto Coal, Peabody Energy and Pacific National to coordinate 
operational arrangements relating to the transportation of coal for export 
through the Dalrymple Bay Coal Terminal (DBCT). 

Rio Tinto and Peabody operate coal mines south of Mackay in 
Queensland. Coal from these mines is transported to the Dalrymple Bay 
Coal Terminal for export via the Goonyella Coal Chain rail system. 

Actual throughput of the Goonyella Coal Chain is reduced by ‘interface 
losses’, caused by the interaction between the components of the rail 
system – rail, trains, port and producers. The conduct is intended to allow 
producers and rail operators to coordinate their end-to-end use of system 
infrastructure to reduce these losses and increase total system 
throughput. 

The ACCC considers the arrangements are likely to allow members to 
make use of train paths which would otherwise be lost, resulting in a 
benefit to all users of the Goonyella Coal Chain by reducing congestion, 
improving cycle times as a result of a reduction in dwell times at DBCT, a 
reduction in below rail tariffs due to increased throughput, and potentially 
reductions in demurrage costs and reduced need for infrastructure 
expansion. 

The ACCC notes that the likely public benefits from the arrangements 
may demonstrate broader benefits which may be achieved by greater 
coordination of the Goonyella Coal Chain. 

The ACCC considers the potential for any detriments arising from the 
arrangements is mitigated by a number of factors including: 

 the arrangements operate within existing contractual and regulatory 
frameworks 

 the coordination relates only to operational matters 

 the arrangements include a confidentiality regime, and the 
information to be shared is generally already available to DBCT 
users in different forms  

 the arrangements are voluntary, but open to all producers and rail 
operators using the DBCT, with no restrictions on exit. 

 

Authorisation CASHCARD AUSTRALIA LIMITED – REVOCATION AND 
SUBSTITUTION – A91429 

On 27 August 2014 the ACCC granted authorisation to allow members of 
the FeeSmart ATM sub-network to continue to not charge each other’s 
cardholders a fee for transactions at ATMs owned by members. 
Authorisation was granted for 10 years. 

Since 2009 the Reserve Bank of Australia’s reforms to Australia’s ATM 
system meant that customers can be charged directly by ATM operators 
for withdrawals. Most banks do not charge their own cardholders for 

http://registers.accc.gov.au/content/index.phtml/itemId/1144508/fromItemId/401858
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withdrawals. 

The reforms also enabled sub-networks to operate where financial 
institutions charge each other for their cardholders' transactions, rather 
than charging the cardholder directly. This provides cardholders of 
smaller financial institutions with access to direct fee free transactions at 
a wider range of ATMs. 

The ACCC considered that by expanding the number of ATMs where 
FeeSmart members customers can undertake direct fee free 
transactions, the arrangements would deliver a public benefit by assisting 
FeeSmart members to more effectively compete with the big banks 
larger networks of own branded ATMs.  

Notifications 

1.23. Notification is an alternate process to authorisation as a means for businesses to 
obtain protection from legal action for certain conduct including exclusive dealing and 
collective bargaining. 

Exclusive dealing notifications 

1.24. Exclusive dealing (where a business trading with another imposes restrictions on the 
other business’s freedom to choose with whom, in what, or where it deals) is 
prohibited under the CCA in certain circumstances. Third line forcing is a type of 
exclusive dealing conduct which involves the supply of goods or services subject to a 
condition that the buyer must also acquire certain goods or services from a third 
party. Third line forcing conduct is prohibited outright while other forms of exclusive 
dealing are only a breach of the CCA if they substantially lessen competition.  

1.25. The exclusive dealing notification process provides protection from legal action for 
potential breaches of the exclusive dealing provisions of the CCA where the ACCC 
assesses there is sufficient public benefit. Lodging a notification with the ACCC 
provides protection from legal action automatically from the lodgement date (or soon 
after in the case of third line forcing conduct), which remains in force unless revoked 
by the ACCC. Notifications can be reviewed by the ACCC at any time.  

1.26. The ACCC may revoke the protection provided by a notification for third line forcing 
conduct if it is satisfied that the likely public benefit from the conduct will not outweigh 
the likely detriment. To revoke a notification for other exclusive dealing conduct the 
ACCC must be satisfied that the conduct is likely to result in a substantial lessening of 
competition and the likely benefit to the public will not outweigh the detriment. 

  



Table 3:  Exclusive dealing notification projects – July to September 2014 

Exclusive Dealing Notifications 1 
July – 30 September 2014 

Number of proposals 
(number of notifications) 

Matters lodged in the quarter 144 (309) 

Matters requiring a draft notice 0 (0) 

Matters allowed to stand  140 (304) 

Matters revoked  0 (0) 

Matters withdrawn  2 (2) 

Collective bargaining notifications 

1.27. Groups of small businesses can lodge a collective bargaining notification to obtain 
protection from legal action for the collective bargaining activity. The protection 
provided by a collective bargaining notification comes into force automatically 14 days 
after the notification is validly lodged – unless the ACCC objects to the notification– 
and continues for three years. Notifications can be reviewed at any time. 

1.28. Businesses seeking to lodge a valid collective bargaining notification must satisfy a 
number of requirements—for example each member of the collective bargaining 
group must reasonably expect that they will make at least one contract with the target 
and that the value of each member’s transactions with the target will not exceed $3 
million per year (this figure differs for certain industries). These requirements do not 
apply to the authorisation process. 

Table 4:  Collective bargaining notification projects – July to September 2014 

Total authorisations received 1 July – 
30 September 2014 

Number of proposals 
(number of applications) 

Matters lodged in the quarter 0 (0) 

Matters allowed to stand 1 (1) 

  



2. Protecting consumers and fair trading  

Protect the interests and safety of consumers and support 

fair trading in markets 

Consumer protection outcomes 

2.1. In 2014 the ACCC is prioritising work in the following areas: 

 consumer protection in the telecommunications sector, and in the energy sector 
with a particular focus on savings representations, also referred to as ‘discounts 
off what?’ 

 emerging consumer issues in the online marketplace, particularly those 
associated with the incremental disclosure of additional fees and charges 
(including credit card surcharges) by traders (often referred to as ‘drip pricing’), 
and comparator websites 

 in conjunction with other agencies, disruption of scams that rely on building 
deceptive relationships and which cause severe and widespread consumer or 
small business detriment 

 complexity and unfairness in consumer or small business contracts 

 credence claims, particularly those with the potential to adversely impact the 
competitive process and small businesses 

 misleading carbon pricing representations 

 the ACL consumer guarantees regime and particularly representations made 
about a consumer’s rights when buying products, including representations 
made in the context of the sale of extended warranties 

 consumer protection issues impacting on Indigenous consumers. 

Action to protect consumers 

2.2. In the September 2014 quarter the ACCC was involved in 32 proceedings relating to 
consumer protection. Of those: 

 25 cases were carried over from the previous quarter 

 7 first instance cases were commenced 

 2 cases were concluded 

 30 cases remain ongoing at the end of the quarter. 

2.3. Since the introduction of the new consumer law remedies and powers in the Trade 
Practices Act in April 2010 and the introduction of the ACL on 1 January 2011, the 
total penalties awarded by the Federal Court under the ACL pecuniary penalty regime 
is over $37 million. As at 30 September 2014 this figure encompasses 14 ACCC 
cases where penalties awarded by the Court have been at or above $1 million. These 
figures highlight the seriousness with which the Court views breaches of the ACL. 

  



Proceedings commenced 

2.4. The following first instance proceedings were commenced in the September 2014 
quarter: 

Fake testimonials A WHISTLE (1979) PTY LTD TRADING AS ELECTRODRY 

On 1 July 2014, the ACCC instituted proceedings in the Federal Court 
against  
A Whistle (1979) Pty Ltd, the franchisor of Electrodry Carpet Cleaning 
(Electrodry) business, alleging that it was involved in the posting of fake 
online testimonials. 

The ACCC alleges that Electrodry made false or misleading 
representations by a contractor, acting as Electrodry’s agent or at its 
direction, posting fake testimonials relating to Electrodry Carpet Cleaning 
on the internet, and induced or attempted to induce its franchisees to 
make false or misleading representations by posting fake testimonials on 
the internet. 

The ACCC alleges that Electrodry’s conduct resulted in fake testimonials 
that appeared on a number of review sites, including Google.com and  
True Local.com.au. It is alleged that the testimonials were written and 
posted by people associated with, or contracted to, Electrodry, and not 
by its genuine clients as the testimonials implied. 

 

Unconscionable 
conduct 

COVERALL CLEANING CONCEPTS SOUTH EAST 
MELBOURNE PTY LTD 

On 17 July 2014 the ACCC instituted proceedings in the Federal Court 
against Coverall Cleaning Concepts South East Melbourne alleging that 
it engaged in unconscionable conduct. The ACCC also alleges that 
Coverall Melbourne made false or misleading representations, engaged 
in conduct that was misleading or likely to mislead, and contravened the 
Franchising Code of Conduct. 

The ACCC alleges from August 2013 Coverall Melbourne represented to 
two franchisees that they would receive a volume of work that would 
enable them to earn specified amounts and that they would receive 
payment of those amounts each month. The ACCC alleges Coverall 
Melbourne did not have reasonable grounds for making the 
representations and failed to make the payments as represented and on 
the terms required by Coverall Melbourne’s franchise agreements. 

Further, it is alleged that Coverall Melbourne failed to comply with 
requirements of the Franchising Code of Conduct, including by not 
having reasonable grounds for the earnings information provided to the 
two franchisees. 

The ACCC alleges that Coverall Melbourne’s failure to make payments 
to the franchisees, as well as other alleged conduct, was 
unconscionable, particularly as the franchisees had significantly weaker 
bargaining power than Coverall Melbourne. 

 

Consumer 
protection 

HILLSIDE (AUSTRALIA NEW MEDIA) PTY LTD TRADING AS 
BET365 GROUP & ORS 

On 14 August 2014 the ACCC instituted proceedings in the Federal 
Court against three Bet365 Group companies alleging that Bet365 Group 
made misleading representations in relation to offers of ‘free bets’ and 
‘deposit bonus’ to new customers who joined up online. 



The ACCC alleges that Bet365 Group’s ‘free bets’ and ‘deposit bonus’ 
offers conveyed the general thrust or dominant message that new 
customers of Bet365 Group would be entitled to up to $200 in bets 
without limitation or restriction. In fact the offers were subject to a number 
of such conditions that were not prominently displayed. 

The ACCC is seeking declarations, injunctions, pecuniary penalties, 
corrective advertising, a compliance program and costs. 

 

Pyramid selling LYONESS AUSTRALIA PTY LTD & ORS 

On 28 August 2014 the ACCC instituted proceedings in the Federal 
Court against Lyoness International AG, Lyoness Asia Limited, Lyoness 
UK Limited and Lyoness Australia Pty Ltd (Lyoness) for operating a 
pyramid selling scheme and engaging in referral selling.  

The ACCC alleges that Lyoness operated the scheme in Australia from 
mid-2011 and that it continues to operate the scheme. The scheme 
offers ‘cash back’ rebates to members who shop though a Lyoness 
portal, use Lyoness vouchers or present their Lyoness card at certain 
retailers. Whilst cash back offers themselves are not prohibited by the 
ACL, the ACCC alleges that the Lyoness scheme also offers 
commissions to members who recruit new members who make a down 
payment on future shopping. 

The ACCC also alleges that the conduct by Lyoness breached the ACL 
prohibition on ‘referral selling’, where a consumer is induced to buy 
goods or services by the promise of a commission or rebate contingent 
on a later event. 

The ACCC is also seeking declarations, pecuniary penalties, injunctions, 
an order requiring the Lyoness website to link to the case report and 
costs. 

 

False or 
misleading 
evidence 

MICHAEL ANTHONY BOYLE 

On 16 September 2014, the ACCC instituted criminal proceedings in the 
Federal Court against Mr Michael Anthony Boyle for allegedly providing 
false or misleading evidence in the course of the investigation into 
Sensaslim Australia Pty Ltd (Sensaslim).  

In 2011 the ACCC issued a notice under section 155 of the CCA 
requiring Mr Boyle to appear before the Commission to give evidence. 

This notice was issued as part of the ACCC's investigation into the 
allegedly misleading and deceptive conduct and false representations 
about the identity of Sensaslim officers, the Sensaslim product and the 
business opportunity offered by Sensaslim. The investigation culminated 
in civil proceedings against Sensaslim and several individuals, including 
Mr Peter Foster and Mr Boyle, which were commenced by the ACCC in 
the Federal Court in Sydney in July 2011. 

In the criminal proceedings just commenced, the ACCC alleges that at 
the examination of  
Mr Boyle pursuant to the section 155 notice, he knowingly gave false or 
misleading evidence about his knowledge of Mr Foster’s involvement 
with Sensaslim. 

 

Consumer 
guarantees 

VALVE CORPORATION 

On 28 August 2014 the ACCC instituted proceedings in the Federal 
Court against Valve Corporation (Valve) alleging that it made false or 



misleading representations regarding the application of the consumer 
guarantees under the ACL. 

Valve is an entertainment software and technology company located in 
the United States of America. Valve owns and operates an online 
computer game distribution platform known as ‘Steam’ that has over 65 
million users worldwide. Valve sells computer games through Steam to 
Australian consumers, but does not have a physical presence in 
Australia. 

The ACCC alleges that Valve made false or misleading representations 
to Australian customers of Steam that: 

 consumers were not entitled to a refund for any games sold by Valve 
via Steam in any circumstances 

 Valve had excluded, restricted or modified statutory guarantees 
and/or warranties that goods would be of acceptable quality 

 Valve was not under any obligation to repair, replace or provide a 
refund for a game where the consumer had not contacted and 
attempted to resolve the problem with the computer game developer 

 the statutory consumer guarantees did not apply to games sold by 
Valve. 

The ACCC is seeking declarations, injunctions, pecuniary penalties, 
disclosure orders, adverse publicity orders, non-party consumer redress 
a compliance program order and costs. 

 

Product safety WOOLWORTHS LTD 

On 17 September 2014 the ACCC instituted proceedings in the Federal 
Court against Woolworths Ltd (Woolworths) alleging that it made false or 
misleading representations about the safety of certain Woolworths 
products. It is also alleged that Woolworths failed to file mandatory 
reports as required by the ACL once it had become aware that serious 
injury or illness may have been caused by certain Woolworths products.  

The ACCC alleges that Woolworths made false or misleading 
representations about the safety of three Woolworths home brand 
products: Abode 3L Stainless Steel Deep Fryer, Woolworths Select Drain 
Cleaner 1L and Homebrand Safety Matches (10 boxes per pack). The 
ACCC alleges that by offering these products for sale, Woolworths 
represented that they were safe when they were not, and that by 
continuing to sell them once it was aware these products may have 
caused serious injury, Woolworths continued to make false or misleading 
representations that these products were safe. 

The ACCC also alleges that Woolworths made false or misleading 
representations about the weight capacity of the Woolworths Home 
Collection Padded Flop Chair and Masters Home Improvement Folding 
Stepping Stool, as these products did not withstand the maximum weight 
load stated on their packaging. 

The ACCC is seeking pecuniary penalties, declarations, injunctions, 
findings of fact, publicity orders, an order that Woolworths implement a 
product safety compliance program, an order that Woolworths publish 
information to raise consumer awareness about product safety and how 
to report safety incidents, and costs. 



Proceedings Concluded 

 

Consumer 
protection 

SAFE BREAST IMAGING PTY LTD & ANOR 

On 16 September 2014 the Federal Court ordered Safe Breast Imaging 
Pty Ltd (SBI) and its sole director, Ms Joanne Firth, pay penalties 
totalling $250 000 for making false representations about its breast 
imaging services. Ms Firth was also disqualified from managing 
corporations for four years.  

The Court found that SBI had falsely represented that breast imaging 
using the Multifrequency Electrical Impedance Mammograph (MEM 
device) could provide an adequate scientific basis for assessing whether 
a customer was at risk from breast cancer and the level of that risk, and 
assuring a customer that they do not have breast cancer. The Court also 
found that SBI had no adequate scientific basis for representing that 
breast imaging done using the MEM device was a substitute for 
mammography, and consequently that these representations were also 
false, misleading and deceptive. 
 

Credence claims PIROVIC ENTERPRISES PTY LTD  

On 23 September 2014 the Federal Court declared, by consent, that 
Pirovic Enterprises Pty Ltd (Pirovic) engaged in misleading conduct and 
made misleading representations in its labelling and promotion of eggs of 
‘free range’. The Court ordered that Pirovic pay a pecuniary penalty of 
$300 000 and contribute to the ACCC’s costs.  

From January 2012 until January 2014 Pirovic used egg cartons which 
included the words ‘Free Range’ and images of hens on open pasture. 
The Court found that by labelling and promoting the eggs as ‘free range’, 
Pirovic represented to consumers that the eggs were produced by hens 
which were able to move about freely on an open range each day, and 
that most of the hens did in fact do so on most days. In fact, as Pirovic 
admitted, most of its hens did not move about freely on an open range on 
most days. 

Court-enforceable undertakings  

2.5. In addition to court-based outcomes, the ACCC often resolves contraventions of the 
CCA by accepting court-enforceable, non-court based undertakings under section 
87B of the CCA.  
In these undertakings, which are on the public record, companies or individuals 
generally agree to: 

 remedy the mischief 

 accept responsibility for their actions 

 establish or review and improve their trade practices compliance programs and 
culture. 

2.6. In the September 2014 quarter the ACCC accepted three section 87B undertakings 
for alleged breaches of the Act and the ACL. 



Product safety MRS LE TIAN T/AS SAVINGFORAUSSIE 

On 4 August 2014 the ACCC accepted a court enforceable undertaking 
from Mrs Le Tian, trading as SavingForAussie, for supplying a household 
cot that did not comply with the relevant safety standard, in breach of 
section 106 of the ACL. 

The ACCC was particularly concerned because the cot supplied by Mrs 
Tian posed numerous risks to vulnerable infants and small children as a 
direct result of failing to comply with the Standard, including the risks of 
falls, suffocation and entrapment.  

Mrs Tian has undertaken to not supply or offer to supply consumer goods 
that are the subject of a safety standard unless those goods comply with 
the relevant standard; send the recall notice by email and post to 
customers who have not yet responded to the recall; provide, at the 
customer’s discretion, full refunds or replacement household cots that 
comply with the Standard, to customers who respond to the recall; and 
establish and implement a Consumer Law Compliance Program.  

Mrs Tian has also paid one infringement notice of $2 040 for the conduct.  

Credence claims MAGGIE BEER PRODUCTS PTY LTD 

On 18 August 2014 the ACCC accepted a court enforceable undertaking 
from Maggie Beer Products in response to an investigation into 
allegations that between at least 1 January 2011 and 8 January 2014 
Maggie Beer Products made misleading  representations on certain 
‘Maggie Beer’ branded products. The representations were through the 
use of the Maggie Beer logo, the words ‘Maggie Beer A Barossa Food 
Tradition’, and the words ‘Maggie Beer Products, 2 Keith Street Tanunda 
South Australia 5352’ on products,  which gave the overall impression 
that those products were made in Tanunda, the Barossa Valley and/or 
South Australia when, in fact, they were manufactured in states other 
than South Australia. 

Maggie Beer Products also made representations directly to Woolworths 
Ltd in email correspondence between 4 February 2013 and 20 May 
2013, and to the public at a ‘Local Fair’ held at a Woolworths store on 12 
and 13 April 2013, that those products were made in South Australia or 
were otherwise ‘local’ products, when, in fact, they were manufactured in 
states other than South Australia. 

Maggie Beer Products has acknowledged that its conduct is likely to 
have contravened sections 18 and 29(1)(k) of the ACL.  

Maggie Beer has undertaken to apply amended labelling to ‘Maggie 
Beer’ branded products that are made outside of South Australia to 
accurately reflect the place of manufacture; publish an educative article 
in Food Magazine; and undertake a review of its consumer law 
compliance procedures. 

 



Franchising EXPRESS MOBILE SERVICES AUSTRALIA PTY LTD 

On 20 August 2014 the ACCC accepted a court-enforceable undertaking 
from Express Mobile Services Australia Pty Ltd in relation to a failure to 
comply with certain requirements of the Franchising Code of Conduct, as 
well as potentially false or misleading representations in its brochures, on 
its websites and in its advertisements on other websites to prospective 
franchisees. 

Express Mobile Services is a mobile professional services franchise 
business with multiple divisions across Australia. The ACCC was 
concerned that Express Mobile Services' franchise agreements did not 
meet the requirements of the Franchising Code of Conduct because they 
contained waivers of verbal or written representations. The ACCC was 
also concerned that Express Mobile Services made representations likely 
to mislead or deceive prospective franchisees, and Express Mobile 
Services acknowledges that by engaging in this conduct it may have 
contravened sections 18 and 29(1)(l) of the ACL. 

Express Mobile Services has undertaken to not engage in the same or 
similar conduct for three years, provide current and prospective 
franchisees with franchise agreements and disclosure documents that 
comply with the Franchising Code of Conduct, and establish and 
implement a Consumer Law Compliance Program, which includes formal 
training of employees and master franchisees. 

 

Infringement notices  

2.7. The payment of infringement notice penalties is not an admission of a contravention 
of the CCA. The ACCC can issue an infringement notice where it has reasonable 
grounds to believe a person has contravened certain consumer protection laws. 

2.8. In the September 2014 quarter the ACCC received payment for two infringement 
notices. In addition to those matters identified above where a section 87B was also 
obtained, the ACCC received payment for infringement notices to the following 
conduct. 

 

Credence claims COMPARE THE MARKET PTY LTD 

On 8 August 2014 Compare the Market paid one infringement notice of  
$10 200 in relation to claims made in recent advertising promoting 
Compare the Market’s health insurance comparison service. 

Between 17 March and 19 May 2014 Compare The Market distributed a 
letterbox pamphlet in Queensland, New South Wales and Victoria, in 
which it claimed, ‘We now compare more health funds than any other 
website in Australia’ and ‘Compare more health funds than anywhere 
else’. 

In fact, there were two other websites that compared the policies of more 
health insurance funds than Compare The Market, including the website 
operated by the Private Health Insurance Ombudsman 

www.privatehealth.gov.au.  

Compare The Market also made the same or similar representations in 
other media, including its website, banner advertising, flyers, television 
infomercials and a digital display in its office foyer. 

 

http://www.privatehealth.gov.au/


Other significant activities 

Carbon tax repeal 

2.9. During the September 2014 quarter the Clean Energy Legislation (Carbon Tax 
Repeal) Bill 2014 was enacted, receiving Royal Assent on 18 July 2014. As a 
consequence a new Part V was inserted into the CCA, providing the ACCC with new 
monitoring and enforcement powers, following the repeal of the carbon tax for the 
purpose of ensuring that all cost savings from the repeal are passed on.  

2.10. These provisions complement the existing provisions of the CCA that prohibit anti-
competitive or misleading and deceptive conduct as well as false or misleading 
representations. Penalties, of around $1.1 million for corporations and $220 000 for 
individuals, apply to entities that contravene the new prohibitions on price exploitation 
(non-compliance with the carbon tax price reduction obligation) or false or misleading 
representations. 

2.11. If a supplier of electricity or natural gas, or a bulk SGG importer is found to have 
contravened the carbon tax price reduction obligation by failing to pass through all of 
its cost savings relating to the carbon tax repeal, the business may be subject to a 
requirement to pay to the Commonwealth an amount equal to 250 per cent of those 
costs savings that were not passed through. This applies in addition to court imposed 
pecuniary penalties. 

2.12. The ACCC continues to monitor corporations that supply natural gas, electricity and 
SGGs and SGG equipment as well as goods of corporations identified as liable 
entities under the Clean Energy Act 2011 in order to assess the general effect of the 
carbon tax repeal on the prices of their goods. 

2.13. On 29 July 2014 the ACCC published its second quarterly price monitoring report for 
the period  
1 March to 30 June 2014. 

2.14. During the quarter, the ACCC issued 197 information requests asking the relevant 
entities for information about their prices, their price setting practices and how the 
effect of the carbon tax repeal will or will not impact on their prices. These requests 
were issued in preparation for the third quarterly price monitoring report. Responses 
are currently being analysed with the next report to the Minister for Small Business, 
which is due by 28 October 2014. 

2.15. As required under the legislation, by 18 August 2014 the ACCC had issued 244 
substantiation notices to electricity retailers, electricity producers (those selling 
electricity into a wholesale electricity market or to a retailer), natural gas retailers as 
well as importers of bulk SGGs that sell to customers. To date 244 responses to 
those notices have been received. 

2.16. In the same period the ACCC received 244 substantiation statements from the same 
entities with an extra 39 unexpected substantiation statements from entities which the 
ACCC did not consider to be covered by the substantiation statement provision. 

2.17. There has been a very high level of compliance by these entities in providing 
statements and responses to notices and is currently examining the content of these 
responses to see whether the indicated savings reflect the carbon tax reduction 
obligation to pass through all cost savings attributable to the carbon tax repeal. An 
update will be provided in the ACCC's fourth quarterly price monitoring report. 



2.18. In the September 2014 quarter the ACCC received 367 identifiable carbon tax repeal 
related complaints and inquiries. Energy remains the largest category, constituting 
approximately 50 per cent of all contacts received this quarter. Most consumers 
asked about the level of savings they could expect, while most businesses asked 
about their obligations under the new legislation. Many complaints focused on why 
savings were smaller than the complainant had been expecting. 

Small business education and engagement 

2.19. The ACCC provides regular updates to the small business sector to ensure that small 
businesses remain aware of recent activities of the ACCC that protect small 
businesses and ensure a level playing field the market place. More specific guidance 
about the application of the CCA or the ACL is developed where this is warranted. 
Specifically, during this quarter, the ACCC released the following small business 
related publications: 

2.20. the eighth edition of Small business in focus, which includes the latest small business 
and franchising related complaints data, and highlights the ACCC’s work in the small 
business sector between 1 January and 30 June 2014 

2.21. an ACCC/ASIC jointly produced guidance, Debt collection guideline: for collectors 
and creditors, which assists creditors and debt collectors to understand their rights 
and obligations, and ensure that debt collection activity is undertaken in a way that is 
consistent with consumer protection laws. 

2.22. The ACCC has three online education programs which can be accessed at no cost to 
small businesses via www.ccaeducationprograms.org:  

2.23. A program for small businesses, which helps the sector to better understand their 
rights and responsibilities under the CCA when dealing with their customers, 
suppliers and other businesses. The program was launched in April 2013 and more 
than 11 000 users have accessed the program since that time, including 1 482 during 
this quarter.  

2.24. A program for tertiary students, which was launched in November 2013. The program 
educates students enrolled in commerce, management, marketing, economics and 
other business courses about Australia’s competition and consumer laws and some 
of the issues that students are likely to encounter in their future business careers. 
More than 5 300 users have accessed this program since its launch, including 1 559 
during this quarter. 

2.25. A franchising pre-entry education program, administered by Griffith University which 
provides potential franchisees with the information they need to make an informed 
decision about whether to buy a franchise. More than 6 700 people have enrolled in 
this program since its release in July 2010, including 704 during this quarter.  

2.26. During this quarter 22 updates were sent to the ACCC's small business, franchising, 
horticulture and cartel information networks, reaching a combined total of more than 
3000 subscribers. The updates informed subscribers about recent ACCC 
enforcement action and other relevant topics, including the government’s review of 
competition policy and the ACCC’s upcoming joint-agency webinar for small 
businesses. 

2.27. ACCC staff delivered a number of presentations to business groups during this 
quarter and participated in a number of business events. Highlights included Deputy 
Chair Dr Michael Schaper speaking to the National Online Retailers Association and 

http://www.ccaeducationprograms.org/


participating in panel discussions at the Small Enterprise Association of Australia and 
New Zealand Annual Conference and the NAB Small Business Summit 2014.  

2.28. The ACCC also presented to the Furniture Industry Leaders Forum attendees, 
Australian Meat Industry Council, Australian Industry Group and the National Council 
of Wool Selling Brokers of Australia. ACCC staff participated in the ‘Meet the 
regulators’ joint-agency event as part of Victoria’s Small Business Festival, the 
Queensland Migrant Small Business Expo, BizLinks WA, BizLinks SA and the 
Brisbane and Melbourne Franchising Expos.  

Industry codes of conduct 

2.29. During this quarter the ACCC provided the Department of the Treasury (Treasury) 
with its views on the Government’s proposed reforms to the Franchising Code of 
Conduct. This allowed for the ACCC to share with Treasury its vast experience of 
regulating the current franchising code and also the prominent concerns that the 
ACCC see arising in the franchising sector. The ACCC were able to provide their 
views on how they saw the proposed new code operating once it is implemented and 
whether they considered it to be workable. The reforms are intended to take effect 
from 1 January 2015, and will include the introduction of an obligation for franchising 
participants to act in good faith. 

2.30. In September 2014 the Competition and Consumer Amendment (Industry Code 
Penalties) Act 2014 was made. This Act amends the CCA by allowing for the 
introduction of civil penalty provisions in prescribed industry codes. It gives the ACCC 
the power to issue infringement notices of $8 500, and the power to seek pecuniary 
penalties of up to $51 000, for breaches of a civil penalty provision of an industry 
code. Under the proposed reforms to the Franchising Code, civil penalties will apply 
to a number of provisions of the code. 

2.31. In July 2014 the ACCC updated its online guidance on the Unit Pricing Code and 
issued a media release reminding consumers about the financial savings they can 
make by using unit pricing. Unit pricing is a labelling system that uses units of 
measurement to help consumers compare the prices of products, regardless of their 
size or brand.  

2.32. During the quarter the ACCC liaised with the Department of Agriculture regarding the 
Horticulture Code. Discussions centred on the concerns the ACCC had outlined in its 
submission to the Harper review regarding the limited coverage of the Code, and the 
lack of penalties for  
non-compliance. The ACCC also liaised with grower industry association Ausveg 
regarding the operation of the Code. 

2.33. The ACCC also continues to liaise with Treasury on the development of the proposed 
Food and Grocery Code of Conduct. While the ACCC has welcomed industry efforts 
to develop a code of conduct to address unfair practices in the grocery sector, it has 
raised concerns around the enforceability and coverage of the proposed code. 

Scams 

2.34. The ACCC continues to undertake various initiatives aimed at protecting Australians 
against scam activity. 

2.35. On 11 August 2014 the ACCC launched its National Scams Disruption Project to help 
protect the Australian community from ‘relationship scams’, whereby scammers seek 
to extract money from Australians on the basis of first forming a trust relationship with 



someone online (a good example is through a dating website). Earlier this year, the 
ACCC announced disruption of relationship scams as a compliance and enforcement 
priority area. The project proactively reaches out to community members that may be 
targeted by these scammers.  

2.36. The ACCC has identified these possible victims by analysing international transaction 
data to detect patterns consistent with fraudulent activity. The ACCC is working with 
state and federal counterparts on the project through the Australasian Consumer 
Fraud Taskforce. 

2.37. The ACCC’s SCAMwatch website is the Australian Government’s website for 
information on scams. SCAMwatch provides a free subscription service to alert the 
public to new scams. These ‘radars’ are sent to over 28 000 subscribers. SCAMwatch 
radars issued during the quarter included:  

2.38. July 2014: Don’t let scammers ‘tax’ you this tax time: SCAMwatch and the Australian 
Taxation Office (ATO) warned consumers and small businesses to be aware of 
scammers taking advantage of the busy nature of tax time.  

2.39. July 2014: Beware of scammers taking advantage of the Malaysia Airlines Flight 
MH17 tragedy: SCAMwatch warned Australians to be wary of scammers looking to 
take advantage of the Malaysia Airlines Flight MH17 tragedy by setting up fake 
Facebook pages in the name of victims of the tragedy. 

2.40. August 2014: Beware of carbon tax repeal scams: SCAMwatch warned consumers 
and businesses to be aware of scammers looking to take advantage of the carbon tax 
repeal to steal money.  

2.41. August 2014: Consumers with a disability – be on guard against scammers trying to 
take advantage of you: SCAMwatch warned people with a disability to be alert to 
scammers trying to take advantage of them.  

2.42. September 2014: Indigenous consumers, watch out for scams: SCAMwatch urged 
Indigenous consumers, especially those living in rural and remote communities, to be 
on the lookout for scammers. 

2.43. The ACCC also runs a SCAMwatch Twitter account, where the ACCC can alert the 
public about scams targeting Australian consumers and businesses, as well as how 
to recognise, avoid and report them. In the September 2014 quarter a total of 101 
tweets were posted to an audience of over 7 000 followers. 

ICPEN internet sweep 

2.44. The ACCC collaborated with an international initiative to protect vulnerable 
consumers by reviewing dating websites for misleading offers, unclear pricing policies 
or consumer contracts with unfair terms. The web search is part of the International 
Consumer Protection and Enforcement Network (ICPEN)’s annual internet sweep, 
involving over 50 consumer protection agencies around the world. 

2.45. The ACCC also looked at these dating sites to see what measures they had in place 
to protect consumers against scammers, as part of its National Scams Disruption 
Project.  

2.46. The ACCC is due to complete it analysis of the findings from this sweep before the 
end of 2014.  
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Comparator websites 

2.47. During this quarter extensive research into the operation of comparator websites in 
Australia was undertaken, with a specific focus on websites which compare products 
in the private health insurance, telecommunications and energy sectors. An industry 
report is expected to be released before the end of the year, with consumer and 
industry guidance to be launched in 2015. 

Consumers with a disability 

2.48. In the September quarter the ACCC developed and published tools to educate 
consumers with a disability about their rights: 

2.49. In July the ACCC created a link on its website home page for consumers with a 
disability providing a single place for information on their rights, including where to go 
for help. 

2.50. In August the ACCC released a video that explains consumer rights to people with a 
disability. The ‘Know your rights: people with disabilities’ video has a particular focus 
on consumer guarantees and includes relevant examples. 

Shopper App 

2.51. In August 2014 the ACCC released an updated version of its Shopper App. Both 
Apple and Android versions were released. The app provides consumers with 
shopping ‘tips’ and information about consumer guarantee rights under the ACL, 
warranties and lay-by agreements. The app also provides information about how to 
make a consumer complaint (including a complaint email template), and allows 
consumers to set lay-by, warranty or gift voucher expiry reminders and to store 
photos of receipts.  

2.52. In September 2014 the Shopper App won the award for ‘most accessible mainstream 
app’ at the Apps For All Challenge 2014, sponsored by the Australian 
Communications Consumer Action Network (ACCAN) and Australian Human Rights 
Commission (AHRC). 

Product safety 

Recalls 

Table 5:  Recalls Negotiated –1 July to 30 September 2014 

Recalls by category 

General consumer goods  55 

Motor vehicles 51 

Food 17 

Therapeutic goods 0 

Other 33 

Note: ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence, market-place surveillance, 
overseas recalls and other Commonwealth and state/territory regulator referral. 

http://www.accc.gov.au/about-us/information-for/people-with-a-disabilityhttp:/www.accc.gov.au/about-us/information-for/people-with-a-disability


2.53. During the quarter the ACCC formed a taskforce partnering with consumer agencies, 
building regulators and electrical safety regulators to coordinate a national safety 
recall of Infinity electrical cable. The ACCC acted when the electrical cable failed 
electrical safety standards due to poor quality plastic insulation coating. It is estimated 
that around 40 000 households and businesses may have been affected.  

2.54. In the quarter 24 recalls were negotiated with major suppliers who had sold the 
Infinity cable, 18 of which were negotiated by the ACCC. The ACCC’s web guidance 
on the Infinity recall attracted over 20 204 page-views during the quarter. 

2.55. While the Taskforce found that there is no immediate danger, careful steps should be 
taken by a licensed contractor to avoid electric shock or fires from occurring in 
coming years. The ACCC’s guidance to consumers includes that they should not 
attempt to inspect the cables themselves.  

2.56. The Infinity cable recall serves as a reminder that businesses sourcing or accepting 
products from less expensive overseas suppliers must have quality assurance 
systems in place to ensure safety outcomes for consumers. 

2.57. Recalled cots comprised a significant part of the total volume of website traffic to the 
Recalls Australia website. As a result of the successful online survey by the ACCC, 
the combined web traffic from nine cot recalls and a recalls hot topic was 11 521 
page-views. In addition, the ACCC took action to address consumers’ questions in 
relation to the recalled cots through the ACCC’s Infocentre and product safety 
operations. 

2.58. The Acorn 120 Superglide straight stairlift recall was negotiated during this quarter. 
The company was able to implement a recall strategy that addressed the particular 
needs of the elderly and disabled by conducting a door-to-door campaign. After the 
stairlift was recalled in Australia, subsequent recalls for the same product occurred in 
New Zealand and Canada.  

Emerging hazards and product safety recalls 

2.59. During the September 2014 quarter the ACCC received 659 mandatory reports (a 
report of a product related injury under the ACL) and assessed 350 mandatory 
reports (including some reports received in late March 2014).  

2.60. Of the reports assessed, 292 were outside the ACCC’s jurisdiction (271 were food-
related).  

2.61. Of all the reports assessed as within the ACCC’s jurisdiction, 18 reports had a risk 
rating of ‘significant’ or higher. 280 were assessed as ‘very low’ risk and 117 as ‘low’ 
risk. In the ACCC Hazard Identification and Assessment Guide there are 49 levels of 
risk that range from Virtually None, Remote, Extremely Low, Very Low, Low, 
Moderate, Significant, High, Very High and Extremely High. Ratings below Moderate 
are usually flagged for No Further Action. 

 Very Low – the majority of the reports (207) in this category relate to allergic 
reactions from cosmetics, household cleaning products and baby products. A 
number of reports relate to minor lacerations and burns from kitchen products 
such as glasses breaking, sharp knives, pot handles breaking and the like.  

 Low – the majority of the reports in this category (83) relate to more severe 
allergic reactions including swelling, blistering and hives from cosmetics, 
household cleaning products and baby products. Other injuries of a more severe 

http://www.recalls.gov.au/


nature such as fractures and burns from a variety of products for example, 
bikes, kitchen utensils, clothing and furniture. 

 Moderate – the majority of the reports in this category (18) relate to more 
severe adverse reactions to chemical and cosmetic products, including 
anaphylaxis, swelling, blistering and hives from cosmetics and household 
cleaning products. There were a number of other reports of serious injuries 
involving motorised bikes and products used in recreational activities.  

 Significant – there were 17 reported incidents assessed as significant: 

 seven reported incidents involving quad bikes were referred to the 
ACCC quad bike project 

 two reported incidents involving button batteries were referred to 
the ACCC button battery project 

 two overseas deaths involving toppling furniture were referred to 
the ACCC toppling furniture project 

 two overseas incidents involving lawn tractors were reported and 
assessed as requiring no further action 

 one incident in NSW where a child was found deceased in a 
folding cot - the report advising that an infant died in a folding cot 
was later attributed to a sudden infant death and it was found that 
the product was not the cause nor contributed to the death. 

 one incident where a nine-year-old boy died after crashing a 
mobility scooter 

 one overseas incident involving a toy gator (a battery operated 
ride-on toy), where two children died after they drove too close to a 
farm pond and the toy overturned. No specific further action was 
taken in relation to these incidents 

 one recall of a baby monitor where the product posed a 
strangulation hazard if the cord was pulled into the cot. 

 High – there was one media article released by NSW Office of Fair Trading 
relating to the risks of wheat bags which was assessed as High. This was 
referred to the ACCC wheat bag project for consideration.  

2.62. In the June 2014 quarter it was reported that ethanol burners were being considered 
for inclusion as a detailed assessment. During the September 2014 quarter the 
ACCC and Queensland Office of Fair Trading formed a joint working party. The 
working party has commenced action collaboratively to:  

 increase efforts to educate the marketplace about the safe use of these products 

 consider endorsing the European Union product safety Directive for ethanol 
burners once it is made public 

 work with Standards Australia to adopt the European standard as quickly as 
possible once it is finalised 

 pursue the introduction of improved, directly focussed advertising on the major fuel 
used  

 pursue the expansion of the improved methylated spirits Poisons Standard 
requirements to cover ethanol burner fuels 



 consider the viability of addressing the ‘backflash’ concern through packaging 
requirements. 

New standards and bans 

2.63. The Minister for Small Business declared a new mandatory safety standard for child 
restraints in motor vehicles commencing on 19 September 2014. This replaced an 
existing mandatory standard and updated reference to the 2013 version of the 
Australian / New Zealand Standard Child restraint systems for use in motor vehicles, 
AS/NZS 1754:2013.  

2.64. The new mandatory safety standard declares, with some variations, that child 
restraints conform to the 2013, 2010 and 2004 versions of AS/NZS 1754. Child 
restraints that conform to the 2000 version of AS/NZS 1754 are not covered by the 
new mandatory standard and can no longer be sold. 

2.65. The ACCC had consulted stakeholders on the option to revoke this mandatory 
standard and to rely on the general provisions of the ACL to ensure child restraints 
supplied continued to meet acceptable standards. Road safety agencies, safety 
groups and industry argued that the mandatory standard is still required. Industry was 
supportive of the revised mandatory standard and prepared for the change. 

Hazards associated with chemicals in consumer goods  

2.66. Following a consumer complaint about non-compliant ingredient labels on roll-on 
deodorants, the ACCC purchased and reviewed the labels of 12 deodorants sold in 
the Australian market. The Trade Practices (Consumer Product Information 
Standards) (Cosmetics) Regulations 1991 requires cosmetic products to display a 
clear and legible list of ingredients.  

2.67. The ACCC considered seven of the deodorant ingredient labels required 
improvement and discussed these improvements with the relevant suppliers. To date 
four suppliers have improved their labelling to make the ingredients list more 
prominent and legible, and the ACCC continue to work with the remaining three 
suppliers. 

Compliance campaigns 

2.68. During the quarter the ACCC had identified particular ‘3 in 1’ style cots (a cot that has 
an adjustable mattress base and incorporates a drawer in the bottom of the cot for 
storage) that presented hazards to children when tested by an independent test 
laboratory against the construction, performance and labelling requirements of the 
mandatory standard. The cots in question failed to comply with various performance 
and labelling requirements of the mandatory consumer product safety standard 
posing entrapment hazards to children.  

2.69. Household cots are required to meet certain performance standards to ensure a cot is 
sufficiently robust to withstand child-like forces that may compromise the structural 
integrity of the cot, thereby potentially leading to safety hazards. For example a drop 
side latch failing to engage causing a fall-out hazard. A product safety compliance 
project was commenced which included enforcement action after an online survey.  

  



 

Product safety NON-COMPLIANT HOUSEHOLD COTS 

During the September 2014 quarter the ACCC issued two infringement 
notices and accepted enforceable undertakings from SavingForAussie 
and OzPlaza.Living for the supply of non-compliant household cots sold 
online. The Canterbury Sleigh 3 in 1 cot and the Wooden Sleigh 3 in 1 
cot are supplied by SavingForAussie and OzPlaza.Living respectively. 

  



3. Effective Regulation  

Promote the economically efficient operation of, use of 

and investment in monopoly infrastructure 

Energy 

3.1. The Australian Energy Regulator (AER) is Australia’s national energy market 
regulator and an independent statutory authority. The AER is funded by the 
Commonwealth, with staff, resources and facilities, provided by the ACCC. This 
section of the report details the AER’s achievements in the March 2013 quarter. 

AER Board appointments  

3.2. On 21 July 2014 the AER welcomed the announcement of new AER Board 
appointments. 

3.3. Ms Paula Conboy was appointed as the full-time State/Territory member and AER 
Chair for a five year period from 1 October 2014. Ms Conboy has over 20 years’ 
experience in public utility regulation in Australia and Canada and recently concluded 
a term as a Member of the Ontario Energy Board in Canada. 

3.4. Mr James Cox PSM was appointed as a full-time State/Territory member for a three 
year period from 26 June 2014. Ms Cristina Cifuentes will continue as the 
Commonwealth member until June 2018. Mr Andrew Reeves concluded his role as 
acting AER Chair on 30 September 2014. 

AER issues annual report 

3.5. On 29 September 2014 the AER published its annual report for 2013-14. The report 
details the AER’s activities in regulating the wholesale electricity market, setting 
prices for use of energy networks, and protecting customers in the retail electricity 
and gas markets. 

Decisions and determinations 

AER issues paper on Transgrid, TasNetworks (Transend) and Directlink’s 
revenue proposals 2014-19 

3.6. On 8 July 2014 the AER released an Issues paper on TransGrid, TasNetworks 
(Transend) and Directlink's revenue proposals. This paper explains the issues that 
are likely to be relevant to the review and the likely impact on electricity bills. 
However, the AER is seeking and will consider any public submission on any aspects 
of the revenue proposal. Consumers could expect that the current proposal will 
reduce electricity prices in Tasmania. The AER is publicly consulting on the proposal 
and seeking comment from electricity consumers and other stakeholders. 

AER issues paper on NSW electricity distribution regulatory proposals 2014-19 

3.7. On 8 July 2014 the AER released an Issues paper and called for consumer input on 
the regulatory proposals submitted by NSW electricity distributors Ausgrid, 
Endeavour Energy and Essential Energy, who are proposing higher electricity 
charges over the next five years. The issues paper aims to draw to stakeholders' 
attention some of the issues in the distributors' proposals that the AER thinks are 
likely to be important. 
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ActewAGL regulatory proposals for 2015-19 

3.8. On 11 July 2014 the AER published ActewAGL Distribution’s (ActewAGL) 2015-2019 
regulatory proposal. ActewAGL originally submitted its regulatory proposal on 2 June 
2014. However, the AER considered that certain information provided in ActewAGL’s 
regulatory proposal did not meet the requirements of the National Electricity Rules 
(NER). ActewAGL’s failure to submit a compliant regulatory proposal has delayed the 
AER in publishing the proposal. 

3.9. The AER issued ActewAGL with a notice, under clause 6.9.1(a) of the NER, to 
resubmit its regulatory proposal. ActewAGL has resubmitted its regulatory proposal 
making changes to address the deficiencies identified in the notice. 

3.10. On 25 July 2014 the AER released an Issues paper on ActewAGL's regulatory 
proposal. This paper aims to draw to stakeholders' attention some of the issues in 
ActewAGL's proposal that the AER thinks are likely to be important. 

3.11. On July 28 2014 the AER called for consumer input on ActewAGL’s proposal for 
higher electricity charges over the next five years. ActewAGL proposed annual 
increases of an average  
2.5 per cent over the next five years for its distribution network.  

3.12. ActewAGL presented its proposal at a public forum on 30 July in Canberra. Members 
of the public attended the forum and asked questions of ActewAGL about the 
proposal. 

AER’s Victorian distribution Framework and Approach preliminary positions 
for  
2016-20 

3.13. On 13 August 2014 the AER published all submissions received in response to the 
preliminary positions on the Framework and Approach for Victorian distributors; 
AusNet Services (formerly SP AusNet), CitiPower, Jemena, Powercor and United 
Energy for the 2016-2020 regulatory period. These are now available for 
download from the AER’s website.  

AER release of final f-factor amount determination for 2013 fire start outcomes 
in Victoria 

3.14. On 21 August 2014 the AER released its final f-factor determination for the 2013 fire 
start outcomes in Victoria, confirming the position adopted within our draft 
determination published on 14 June 2014. 

3.15. The AER is responsible for administering the f-factor incentive scheme introduced by 
the Victorian Government. This scheme provides incentives for the Victorian 
Distribution Network Service Providers (DNSPs) to reduce the risk of fire starts due to 
electricity infrastructure, and to reduce the risk of loss or damage caused by fire 
starts.  

3.16. For the first four years of the scheme (2012-15), the legislation prescribes that 
DNSPs will be either rewarded or penalised at the incentive rate of $25 000 per fire 
for performing better or worse than their respective targets and also requires the 
target to be set at the average number of fire starts during the period 2006-10 for 
each business. 
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3.17. Under this determination, all Victorian DNSPs, except SP AusNet, will receive a 
penalty because there were more fire starts than the respective benchmark targets. 
The penalties range from $65 000 for CitiPower to $2.405 million for Powercor. SP 
AusNet receives a $2.02 million reward as its fire start number was below its 
benchmark target. The effect of this decision will result in a small increase in SP 
AusNet’s network tariff for 2015 (about $3.11 pa per customer) and a reduction in all 
other network tariffs of between $0.11 to $3.27 for the 2015 calendar year, depending 
on a customer’s distribution area. 

Electricity network regulation matters 

ActewAGL’s vegetation clearance cost pass through application 

3.18. On July 9 2014 the AER released a final decision not to approve ActewAGL 
Distribution’s cost pass through application to pass through to electricity customers 
$1.9 million (plus $0.3 million for the time cost of money) for vegetation management 
costs in 2012-13. The AER considered ActewAGL's pass through application did not 
meet the criteria of a general nominated pass through event as specified in 
ActewAGL's distribution determination.  

3.19. On 27 August 2014 the AER became aware that the transitional provisions of the 
NER resulted in the AER being deemed to have accepted ActewAGL Distribution’s 
(ActewAGL) vegetation management cost pass through application, because the 
AER had not made a decision within 60 days of receiving ActewAGL’s application. 

3.20. Following ActewAGL seeking merits review by the Australian Competition Tribunal of 
the AER’s final decision, it was identified that the transitional Chapter 6 of the NER, 
not the current Chapter 6, applied to ActewAGL’s pass through application. As 
ActewAGL submitted its pass through application on 1 November 2013, the AER was 
required to make its determination by no later than 30 January 2014. As the AER did 
not do so, clause 6.6.1(e) of the transitional Chapter 6 operates to deem the 
acceptance of the pass through. The pass through amount will be incorporated in 
prices from July 2015. 

Pricing methodology—amendment to transmission guidelines 

3.21. On 17 July 2014 the AER amended its pricing methodology guidelines, in response to 
a rule change introducing inter-regional transmission charging arrangements. The 
amendments follow on from an issues paper the AER published in April 2014. The 
AER initially published its pricing methodology guidelines in 2007. However, in 
anticipation for the introduction of inter-regional transmission charging arrangements 
from 1 July 2015, the AER was required to amend them this year. The only 
amendments that have been made relate to inter-regional transmission charging 
arrangements. 

AER’s approval of Ergon Energy’s cost allocation method 

3.22. On 15 August 2014 the AER approved the revised CAM submitted by Ergon Energy 
in accordance with chapter six of the NER. Its revised CAM replaces Ergon Energy’s 
current CAM which was approved by the AER under transitional arrangements which 
expire at the end of the 2010-15 regulatory control period. Ergon Energy’s new CAM 
will take effect from 1 July 2015, the first day of the 2015-20 regulatory control period. 
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AER’s proposed 2015 AMI charges applications 

3.23. On 4 September 2014 the AER received proposals from the five Victorian electricity 
distributors for charges to apply to smart meters in 2015. These charges are based 
on additional expenditures the business incurred that exceeded their previously set 
regulatory allowance. Additionally, four of the companies (Citipower, Jemena, 
Powercor and United Energy) have proposed to charge customers a manual meter, 
as per a State government order in council. 

NSW/ACT electricity distribution resets 2014-19 – metering workshops 

3.24. On 11 September 2014 the AER held a workshop in its Sydney office to explore the 
potential options for the treatment of metering exit fees. The workshop reviewed the 
revenue proposals received from the NSW/ACT electricity DNSPs for the next 
regulatory control period 2014-19. 

AER’s approval of Powerline Bushfire Safety Program increased costs 

3.25. On 12 September 2014 the AER approved applications by Powercor and AusNet 
Services for increased costs arising from a Direction from Energy Safe Victoria to 
underground powerlines in high bushfire risk areas. The costs of undergrounding 
have been substantially met through grants from the Victorian Government Powerline 
Replacement Fund. The additional costs relate to costs that the network businesses 
will have to meet and which could not be funded by the Victorian Government fund. 
The approved amounts for 2015 are; AusNet Services $5.72 million  and Powercor 
$8.78 million.   

AER’s final decision on the Service Target Performance Incentive Scheme for 
transmission businesses (Directlink amendment – version 4.1) 

3.26. On 17 September 2014 the AER made its final decision to amend the service target 
performance incentive scheme (STPIS) for transmission network service providers 
(TNSPs). From 1 July 2015 Directlink will be subject to the service and market impact 
components of the STPIS. This is the first time Directlink will be assessed under the 
STPIS, as it is currently assessed under the ACCC service standards guidelines for 
the 2006–2015 regulatory period. 

3.27. The AER reviewed the applicability of Version 4 of the STPIS to Directlink, particularly 
in light of exceptional outages of its equipment in 2012. Consequently the AER 
recognised that an amendment to the scheme was warranted to specifically address 
the Directlink situation. Directlink was the only respondent to the AER’s consultation 
on the proposed amendment. Directlink was supportive of the change. The changes 
made to STPIS version 4 (December 2012) to create this version (version 4.1) relate 
only to Directlink, and do not affect other TNSPs. 

Energy wholesale markets 

AER’s action against Snowy Hydro Limited for alleged failure to comply with 
AEMO dispatch instructions 

3.28. On 3 July 2014 the AER  instituted proceedings in the Federal Court of Australia 
against Snowy Hydro Limited (Snowy Hydro) for alleged contraventions of the NER. 
Snowy Hydro is an electricity generator owned by the New South Wales, Victorian 
and Commonwealth Governments. The AER is seeking declarations, injunctions, 
penalties and costs. 
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3.29. The AER alleged that Snowy Hydro failed to follow dispatch instructions issued by the 
Australian Energy Market Operator (AEMO) on nine occasions in 2012 and 2013, in 
breach of the National Electricity Rules which require generators to comply with 
AEMO dispatch instructions. The AER alleged that, on each occasion, Snowy Hydro 
generated substantially more power than the dispatch instruction required it to 
generate, and earned a greater trading amount from each transaction than it would 
have earned if it had complied with the dispatch instruction. 

3.30. Compliance with dispatch instructions is mandatory to ensure the power system 
remains secure. AEMO relies upon conformance with dispatch instructions to ensure 
it can effectively perform its functions as both power system operator and market 
operator for the National Electricity Market (NEM). 

AER’s June 2014 Quarterly compliance report: National Electricity and Gas 
Laws 

3.31. On 1 August 2014 the AER released its June 2014 Quarterly compliance report: 
National Electricity and Gas Laws. This report summarised the AER's compliance 
monitoring and enforcement activities in the wholesale electricity and gas markets 
during the April to June 2014 period. It provides an overview of the results of 
investigations, compliance audits, targeted compliance reviews and enforcement 
action undertaken during the quarter. 

AER determines AGL’s default RoLR costs 

3.32. On 22 August 2014 the AER determined a default retailer of last resort (RoLR) cost 
recovery application by AGL for $29 287. The amount to be paid to AGL was split 
between three distribution businesses as follows: $14 586 by Jemena Gas Networks 
(NSW) Ltd, $5 094 by Envestra (SA) and $10 147 by SA Power Networks. AGL 
submitted a default retailer of last resort (RoLR) cost recovery application to the AER 
on 8 October 2013 seeking to recover $49 769.45. The AER’s decision followed 
receipt of additional information from AGL and submissions from the distribution 
businesses.  

Energy retail markets  

Retailer authorisations and exemptions 

Authorisations granted to electricity retail businesses  

3.33. Under the National Energy Retail Law (Retail Law), retail energy businesses must 
apply to the AER for authorisation to sell energy. Businesses must demonstrate the 
capacity and suitability set out in the law. The AER publish the details of all 
authorised retailers in a public register and also any applications for authorisation or 
to transfer or surrender an authorisation. The AER granted electricity retailer 
authorisations to the following businesses during the quarter:  

 OC Energy Pty Ltd – 15 August 2014 

 Next Business Energy Pty Ltd – 12 September 2014. 

Exemptions granted to other electricity sellers  

3.34. Parties that sell energy can apply to the AER for exemption from the requirement to 
obtain authorisation to sell electricity and gas (subject to certain conditions). The AER 
granted individual exemptions from the requirement to obtain an electricity retailer 
authorisation to the following entities during the quarter:  
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 Applied Environmental Solutions – 3 July 2014 

 REpower Shoalhaven – 3 July 2014 

 Solar Professionals – 3 July 2014 

 Suntrix  – 3 July 2014 

 Geits ANZ – 3 July 2014 

 Infinity Solar – 3 July 2014 

 Solar Financial Solutions – 3 July 2014 

 Sungevity – 3 July 2014 

 Voltaic Energy – 3 July 2014 

 Zero Cost Solar – 3 July 2014 

 ePho Asset Management – 25 July 2014 

 ET Solar Australia – 25 July 2014 

 Nue Pty Ltd – 25 July 2014  

 SE Solar 1 and SE Solar 2 – 25 July 2014 

 Skycell – 25 July 2014 

 Soly – 25 July 2014 

 R F Industries – 25 July 2014 

 Pietermaritzburg – 2 September 2014 

 SE Solar 3 – 2 September 2014 

 PPA Direct, PPA Energy, PPA Farm, PPA Electrical, PPA Now, PPA Solar, PPA 
Green and Green Urban Group – 2 September 2014. 

Variation of individual exemptions 

3.35. The AER has reviewed its approach to regulating businesses selling energy through 
Solar Power Purchase Agreements (SPPA), including the conditions attached to 
exemptions of these types of energy sellers. The AER has decided to attach a new 
condition to these exemptions to ensure that SPPA providers only sell electricity 
through SPPAs. An SPPA business that has been granted a retail exemption that 
wishes to expand its energy sales activities will need to apply for either a retailer 
authorisation or another exemption, as appropriate. The AER may amend the 
conditions of any exemptions that it has approved. Under the National Energy Retail 
Rules (Retail Rules) changing a condition is taken to be changing the exemption itself 
and is subject to the retail consultation process specified in the Retail Rules.  

3.36. On 14 July 2014 the AER published its intention to vary individual exemptions 
granted to a number of SPPA businesses and commenced the public consultation 
process for the following providers:  

 Australian Clean Energy Finance Fund 

 Express Solar Pty Ltd 

 Demand Manager Pty Ltd 

 SEL Absolute Return Fund SA Pty Ltd (trading as Solar Wholesalers 
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 Smart Commercial Solar  

 Tindo Asset Management. 

Australian Clean Energy Finance Fund repeal of individual exemption - request for 
submissions 

3.37. On 15 July 2014 the AER published a notice and requested submissions on its 
decision to repeal the exemption from the requirement for a retailer authorisation 
granted to Australian Clean Energy Finance Fund on 21 February 2014. 

Australian Power and Gas – surrender of retail authorisations 

3.38. On 1 July 2014 the AER amended the date of the surrender of Australian Power and 
Gas (APG)’s gas and electricity retailer authorisations so that the surrenders will take 
effect on 30 June 2014, or once all APG’s customers have been transferred 
(whichever is the later), but no later than 14 September 2014. The AER originally 
approved APG’s application to surrender its authorisations on 14 March 2014. 

Other retail market matters  

AER Final Statement of Approach – Regulation of alternative energy sellers 
under the National Retail Law 

3.39. Under the Retail Law, the AER is responsible for regulating businesses or people that 
sell energy to persons for premises. A number of businesses wishing to sell energy 
under alternative energy selling models are approaching the AER, seeking guidance 
on whether a retailer authorisation or a retail exemption is required for their business 
activities. 

3.40. On 2 July 2014 the AER released its Final Statement of Approach for the regulation 
of alternative energy sellers under the Retail Law. This document provides guidance 
to potential applicants and others on whether they need a retailer authorisation or 
exemption in order to sell energy and explains the reasons for our approach.  

3.41. On 14 October 2013 the AER published an issues paper which set out a proposed 
approach to regulating alternative energy selling models under the Retail Law. The 
AER agreed a final position on regulating alternative energy sellers on 23 June 2014.  

AER’s new compliance guidelines  

3.42. On 17 September 2014 the AER revised Compliance Guidelines that require energy 
retailers and distributors to report breaches of the Retail Law. The Retail Law applies 
in South Australia, Australian Capital Territory, Tasmania and New South Wales. 
Under the revised guidelines, businesses must report within two days any breaches 
of life support obligations or the wrongful disconnection of hardship customers. 

3.43. The Guidelines set up a transparent reporting environment and increase 
accountability. The AER also monitors compliance through market surveillance, 
targeted compliance reviews, and information from other regulators, ombudsman 
schemes and consumer groups. The AER can respond to breaches of the Retail Law 
by either: seeking a Court Enforceable Undertaking; issuing an Infringement Notice of 
up to $4 000 for an individual or $20 000 for a body corporate; or beginning court 
action with a civil penalty of up to $20 000 for an individual, or $100 000 for a body 
corporate for each breach. 

http://www.aer.gov.au/node/26450
http://www.aer.gov.au/node/26454
http://www.aer.gov.au/node/26520
http://www.aer.gov.au/node/26356
http://www.aer.gov.au/node/26356
http://www.aer.gov.au/node/26352
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http://www.aer.gov.au/node/27514


AER’s submission to AEMC draft determination on retailer price variations in 
market retail contracts  

3.44. On 31 July 2014 the Australian Energy Market Commission (AEMC) issued its draft 
determination to a rule change proposed by the Consumer Utilities Advocacy Centre 
(CUAC) and the Consumer Action Law Centre (CALC). The rule change request 
sought to prohibit retailers from varying prices during contracts that cover a defined 
period of time and contracts that offer a benefit, such as a discount, for a defined 
period. The AEMC did not make the rule proposed by CUAC/CALC but instead 
proposed a more preferable draft rule aimed at improving information disclosure to 
consumers. The AER made a submission to the draft determination, stating that its 
sees the proposed rule as going some way to addressing the concerns of the rule 
change proponents. The AER also identified a range of measures it is considering to 
further promote transparency and consumer understanding in the retail energy 
market, including amendments to its Retail Pricing Information Guideline. The AER 
also met with representatives of the AEMC, CALC, CUAC, Energy Retailers 
Association Australia and the ACCC to discuss the role each can play in improving 
consumer understanding of the energy market and increasing customer confidence to 
participate in that market. 

Telecommunications  

3.45. The ACCC is responsible for the economic regulation of the communications, 
broadcasting and audio-visual content sectors.  

3.46. The communications industry in Australia is currently undergoing a long period of 
transition brought about by technological developments, changes in consumer usage 
and most significantly, policy-induced structural change.  

3.47. As the competition regulator, the ACCC’s key goals in the communications sector are 
to:  

 maintain and promote competition and remedy market failure where it arises 

 protect the interests of consumers and fair trading 

 support the economically efficient investment in, and use of, infrastructure.  

3.48. In the September 2014 quarter the ACCC made a range of key decisions affecting 
the telecommunications sector and engaged with stakeholders on a range of key 
issues. These matters are discussed below.  

Decisions and determinations 

New NBN services in operation record keeping rule 

3.49. On 8 September 2014 the ACCC made the NBN Services in Operation record 
keeping rule (RKR). The RKR requires NBN Co to provide information on the take-up 
of NBN access services, the amount of capacity being acquired by access seekers 
and the average utilisation of capacity over the NBN. The final RKR was made 
following a short consultation process in August 2014. 

3.50. This RKR will be used to assist the ACCC in regulating access to the NBN and 
performing its regulatory functions under Parts XIB and XIC of the CCA. The ACCC 
has for a number of years used the Telstra copper customer access network (CAN) 
RKR to obtain similar information about the take-up of legacy fixed-line services 
provided over the copper network. The NBN Services in Operation RKR is likely to 



eventually replace the CAN RKR as customers on the copper network are 
progressively switched over to the NBN. 

3.51. The ACCC considers that information obtained under the RKR will provide the ACCC 
with insight into the state and evolution of competition on the NBN, and benefit 
consumers by supporting better regulatory decision-making that promotes 
competition and efficient use of the NBN. 

NBN Co SAU dispute resolution arrangements – dispute guidelines 

3.52. On 10 October 2014 the ACCC approved NBN Co’s dispute guidelines. NBN Co 
submitted its proposed dispute guidelines to the ACCC for approval on 18 July 2014 
after consulting with the industry as required under the SAU.  

3.53. The dispute guidelines are to be applied by an arbitration panel in determining 
disputes between NBN Co and its customers. This is the last matter that the ACCC is 
required to approve in regards to the dispute resolution arrangements under the SAU. 

3.54. Earlier in 2014 the ACCC approved the appointment of a resolution advisor and a 
pool of members from whom an arbitration panel will be selected. The ACCC also 
approved the terms of appointments for the resolution advisor, the pool members and 
the panel members. 

Revocation of the bundled services record keeping rule 

3.55. On 2 July 2014 in response to a request from Telstra, the ACCC decided to revoke 
the bundled services RKR. The bundled services RKR was put in place in 2003 to 
enable the ACCC to monitor the number of bundled services acquired by Telstra 
customers. The ACCC considered that Telstra’s dominant position and ability to 
bundle its telecommunications products with other services such as FOXTEL 
subscription TV may raise competition concerns.  

3.56. The ACCC decided to revoke the RKR following a careful review of the utility of the 
data received under the bundled services RKR. In place of the RKR, Telstra agreed 
to proactively engage with the ACCC in relation to its bundling practices and provide 
briefings to the ACCC prior to releasing new bundled packages. The ACCC 
considered that this would assist in assessing how the continued development of 
bundled services was affecting competition. 

Telstra’s steps to promote equivalence in ADSL service provisioning 

3.57. On 24 September 2014 the ACCC accepted a rectification proposal from Telstra to 
address a possible breach of its structural separation undertaking (SSU). The breach 
concerned an obligation to ensure that Telstra retail and wholesale regulated services 
are supplied in an equivalent manner. Telstra is required to submit a rectification 
proposal when it reports a possible breach of this obligation. 

3.58. Telstra had identified that its service qualification processes for testing whether 
copper lines could support line sharing and ADSL services were not delivering 
equivalent outcomes to retail and wholesale customers. The issue arose when a line 
test that was conducted on behalf of a wholesale customer using an end-user’s 
telephone number (rather than their address) returned an ‘excess transmission loss’ 
result. This meant that the line could not support an ADSL service. Telstra found that 
if the unsuccessful test was done on behalf of its own retail business, its systems 
would automatically search for and test other copper lines to the premises. This 
automatic search would not be done for wholesale customers. As a result, Telstra 



retail could supply ADSL services to a small number of end-users when their request 
had been unsuccessful with one of Telstra’s wholesale customers.  

3.59. The rectification proposal outlines the steps Telstra will take to ensure that Telstra’s 
retail business and Telstra’s wholesale customers receive equivalent outcomes, 
regardless of whether they conduct service qualification tests on the basis of an end-
user’s telephone number or address. 

Other significant events 

ACCC investigation finds TPG’s fibre to the basement rollout not prohibited by 
the Telecommunications Act 

3.60. On 11 September 2014 the ACCC announced that TPG Limited (TPG) would not 
breach the ‘level playing field obligations’ in Parts 7 and 8 of the Telecommunications 
Act 1997 (Telecommunications Act) in proceeding with plans to extend its existing 
fibre networks to supply superfast carriage services in apartment buildings. TPG 
plans to extend its existing fibre networks in Adelaide, Brisbane, Melbourne, Perth 
and Sydney, by up to one kilometre, to connect apartment buildings located within 
that extended footprint using fibre to the basement technology. 

3.61. The level playing field obligations prohibit network operators from using new networks 
to supply superfast carriage services to residential or small business customers, or 
upgrading or altering networks that were in existence prior to 1 January 2011 to make 
them capable of supplying those services. Network owners who proceed with such 
deployments are obligated to supply access to these networks on a wholesale only 
basis and be subject to open access obligations.  

3.62. However, networks that were capable of supplying superfast carriage services to 
residential or small business customers prior to 1 January 2011 can still be used for 
that purpose. These networks may also be extended and have additional buildings 
connected to them, provided that no point on the extended network is more than 1 
kilometre from the network as it stood on 1 January 2011. 

3.63. The ACCC received a complaint in April 2014 that TPG’s plans to extend its existing 
fibre networks would breach the level playing field obligations. The complaint 
suggested that TPG’s pre-existing fibre networks were not capable of supplying 
superfast carriage services to residential or small business customers prior to 1 
January 2011.The complaint further contended that by proceeding with its plan to 
make those networks capable of supplying superfast carriage services to those 
customers, TPG was not complying with the level playing field provisions. 

3.64. The ACCC conducted an extensive investigation and came to the view that TPG 
would not breach the level playing field provisions. This view was based on 
information and evidence that TPG’s networks were capable of supplying superfast 
carriage services to small business or residential customers prior to 1 January 2011 
and confirmation that TPG is not extending the footprint of these networks by more 
than one kilometre. 

Consultation papers released on access prices for the regulated services 

3.65. The ACCC has commenced inquiries into making final access determinations (FADs) 
for the regulated telecommunications services. These regulated services include the 
seven declared fixed line services, the domestic transmission capacity service 
(DTCS) and the mobile terminating access service (MTAS). These inquiries will 



determine the terms and conditions, including both price and non-price terms, on 
which access providers will be obliged to supply these services.  

Fixed line services 

3.66. On 24 July 2014 as part of the fixed line services FAD inquiry, the ACCC released a 
discussion paper for public consultation on a number of pricing issues for the primary 
price terms for the fixed line services. These issues include Telstra’s expenditure and 
demand forecasts, cost allocation methodology, declining demand for fixed line 
services, impacts of the National Broadband Network, and pricing structures. 

3.67. On 28 August 2014 the ACCC held a technical workshop to provide an opportunity for 
access seekers to gain further information and explanation from Telstra regarding its 
expenditure and demand forecasts and its proposed cost allocation approach. 

3.68. The ACCC is seeking submissions in response to the primary price terms discussion 
paper by 3 October 2014. After considering submissions, the ACCC will release a 
draft report outlining its preliminary views. The nature and extent of the issues raised 
in submissions, and any other relevant information, may affect the timing of further 
consultation and ACCC decisions. However, at this stage, the ACCC expects to 
release its draft report in late 2014 and a final decision by  
mid 2015.  

Transmission services 

3.69. As part of its public inquiry into making a new FAD for the DTCS, the ACCC released 
a discussion paper on the DTCS primary prices on 24 July 2014. The primary prices 
set by the FAD are the annual charges for the DTCS and will apply where there is no 
commercial agreement between an access seeker and the access provider. 

3.70. Wholesale transmission services carry large volumes of voice, data and video traffic 
and telecommunications companies use these services largely between locations 
where they do not have their own infrastructure. The ACCC determines which parts of 
the transmission networks are uncompetitive and require regulation (i.e. are 
‘declared’) and these regulated services are known as the DTCS. 

3.71. The discussion paper seeks submissions on a range of DTCS pricing issues including 
whether the ACCC should continue using the domestic benchmarking methodology 
or develop an alternative pricing approach. The ACCC is also seeking submissions 
on how the domestic benchmarking regression model could be improved if the ACCC 
were to continue using this approach. The ACCC expects to release a draft DTCS 
FAD for comment in early 2015 and will publish the DTCS FAD by mid-2015. 

Mobile calls and SMS 

3.72. In June 2014 the ACCC decided to continue to regulate mobile voice termination 
services and to also regulate SMS termination services for the first time.  

3.73. On 1 August 2014 the ACCC released a discussion paper as part of the inquiry into 
making a FAD for the MTAS. The MTAS FAD will set a new regulated price for mobile 
voice terminating services. It will also set a regulated price for SMS termination 
services for the first time. These are the services that mobile network operators 
provide to each other and to fixed network operators for receiving voice calls and 
SMS messages on their networks. 



3.74. The discussion paper sought views from stakeholders on the appropriate overall 
pricing approach for both mobile voice and SMS termination services. It also sought 
views on whether the pricing approach that the ACCC adopts should take account of 
the rollout of 4G networks. 

3.75. Submissions in response to the discussion paper were due by 29 August 2014. The 
ACCC received eight submissions in total. The ACCC expects to release another 
paper setting out a preferred pricing approach in the last quarter of 2014. 

Commencement of declaration inquiry into the SBAS 

3.76. On 11 September 2014, the ACCC commenced a declaration inquiry into whether a 
superfast broadband access service (SBAS), such as the very-high-bit-rate digital 
subscriber line (VDSL) service, should be regulated under the CCA. 

3.77. The decision to commence the declaration inquiry follows the report of the Vertigan 
Committee on its Statutory Review of the CCA which recommended that the ACCC 
undertake a declaration inquiry into vectored VDSL services. It also follows the 
ACCC’s decision not to take further action in relation to its investigation into TPG’s 
plans to supply high speed broadband to residents in large apartment buildings using 
vectored VDSL technology (set out in further detail at 3.23-3.27).  

Cessation of arbitration of access disputes 

3.78. In 2012 the ACCC was notified of three access disputes pursuant to the 
Telecommunications Act by Vocus Fibre Pty Ltd, Adam Internet Pty Ltd and Chime 
Communications Pty Ltd. The disputes concerned a price variation of Telstra’s ducts 
and two of Telstra Exchange Building Access (TEBA) service charges.  

3.79. The ACCC ceased arbitration of the disputes in July 2014 following the Full Federal 
Court decision in Telstra Corporation Limited v Vocus Fibre Pty Ltd [2014] FCAFC 77. 
On 2 July 2014 the Full Federal Court found that there was no failure to agree for the 
purposes of the Telecommunications Act. The Court found that the parties had 
reached agreement and were merely disputing the interpretation of the terms and 
conditions of the agreement and their application to a particular set of facts.  

ACCC submission on NBN migration policy 

3.80. On 30 September 2014 the ACCC provided a submission in response to the 
Department of Communication’s consultation process on the Migration Assurance 
Policy. The Department asked for comments on the best way to improve the 
processes associated with the migration of services to the NBN. 

3.81. The ACCC’s submission made a number of recommendations to promote better 
consumer outcomes during transition to the NBN. This reflects that the existing 
migration arrangements have proven too blunt and inflexible to provide assurance 
that consumers will be able to access services during and following the transition 
period. The submission also noted the importance of not impeding competition during 
this period, as competition between service providers is the best means for ensuring 
that consumers will be supported during the transition. 

Fuel price monitoring 

3.82. The ACCC closely follows developments in the petroleum industry and monitors the 
retail prices of petrol, diesel and automotive liquefied petroleum gas (LPG) in all 
capital cities and around 180 regional locations. 



Price movements in the September 2014 quarter 

Petrol 

3.83. The ACCC monitors movements in domestic retail petrol prices against movements in 
international benchmark prices. In the case of regular unleaded petrol (RULP), 
movements in seven-day rolling average retail RULP prices in the five largest cities 
(Sydney, Melbourne, Brisbane, Adelaide and Perth) are compared with movements in 
seven-day rolling average prices for Singapore Mogas 95 Unleaded lagged by 
10 days (Mogas 95) in Australian cents per litre (cpl). 

3.84. Chart 1 shows movements in these prices over the period 1 July to 30 September 
2014. Retail RULP prices are shown on the left hand side of the chart and Mogas 95 
prices are shown on the right hand side.  

3.85. A comparison of movements in these two prices is indicative rather than an exact 
science and factors other than international benchmark prices can influence retail 
petrol prices in the short run. This caveat also applies to the comparisons of 
movements between retail diesel and automotive LPG prices and their respective 
international benchmarks. 

3.86. As illustrated in the chart, daily average retail RULP prices and Mogas 95 prices 
decreased during the September 2014 quarter. RULP prices in the five largest cities 
decreased from a high of 158.5 cpl inmid-July to a low of 141.9 cpl at the end of 
September, a decrease of 16.6 cpl. During the same period, Mogas 95 prices 
decreased from a high of 85.4 cpl in mid-July to 76.8 cpl at the end of September, a 
decrease of 8.6 cpl. The decrease in Mogas 95 prices was due to lower regional 
demand, and lower crude oil prices caused by ample US supply and weak economic 
data from China and Europe.   

Chart 1: Movements in retail RULP prices and international 
benchmark prices—1 July to 30 September 2014 

 

Source: ACCC calculations based on Fueltrac, Platts and RBA data. 

Note: As the retail prices are seven-day rolling averages, the time series begins on 7 July 2014.   
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3.87. The ACCC monitors the movement of retail diesel prices against the price of 
Singapore Gasoil with 10 parts per million sulphur content, lagged by 11 days (Gasoil 
10ppm). Chart 2 shows seven-day rolling average retail diesel prices on the left hand 
side of the chart and Gasoil 10 ppm prices on the right hand side. 

3.88. Seven-day rolling average retail diesel prices in the five largest cities decreased from 
156.9 cpl in early July to 152.3 cpl at the end of September, a decrease of 4.6 cpl, 
while Gasoil 10 ppm prices decreased from 83.5 cpl to 78.2 cpl in the same period, a 
decrease of 5.3 cpl. 

Chart 2 : Movements in retail diesel prices and international benchmark 
prices—1 July to 30 September 2014 

    

Source: ACCC calculations based on Fueltrac, Platts and RBA data. 

Note: As the retail prices are seven-day rolling averages, the time series begins on 7 July 2014.   

Automotive LPG 

3.89. The ACCC monitors the movement of retail automotive LPG prices against the 
average of Saudi Aramco contract prices for propane and butane (Saudi CP), which 
are issued on the first day of the month (see Chart 3).  

3.90. Average retail automotive LPG prices in the five largest cities (on a seven-day rolling 
average basis) decreased from 79.5 cpl in early July to 76.6 cpl at the end of 
September a decrease of 2.9 cpl, while the Saudi CP decreased from 48.4 cpl to 45.0 
cpl in the same period, a decrease of 3.4 cpl.  
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Chart 3:  Movements in retail automotive LPG prices and international 
benchmark prices—1 July to 30 September 2014 

   
Source: ACCC calculations based on Fueltrac, RBA and Gas Energy Australia data. 

Note: As the retail prices are seven-day rolling averages, the time series begins on 7 July 2014.   

Rail access 

3.91. The Australian Rail Track Corporation (ARTC), which manages the interstate railway 
track and the Hunter Valley coal rail network, is subject to access undertakings 
provided to the ACCC pursuant to Australia’s National Access Regime (set out in Part 
IIIA of the CCA). The National Access Regime aims to promote competition in 
markets that need access to infrastructure which has the potential to create 
bottlenecks (such as ARTC’s railway tracks). 

3.92. Two access undertakings are currently in place in relation to ARTC – one for ARTC’s 
Hunter Valley rail network in New South Wales and one for its national interstate rail 
network. The ACCC has an ongoing role in monitoring compliance with these access 
undertakings. 

Decisions and determinations 

Hunter Valley Access Undertaking 

3.93. The Hunter Valley Access Undertaking, accepted by the ACCC in 2011, regulates 
access to the rail network in the Hunter Valley region leased by ARTC. The network 
is predominantly used to transport export coal from the region’s mines to the Port of 
Newcastle in the world’s largest coal export operation, but it is also used for non-coal 
freight and domestic coal. 

3.94. The Hunter Valley Access Undertaking requires the ARTC to submit documentation 
for the purposes of an annual compliance assessment to be conducted by the ACCC. 
In May 2014 ARTC submitted its compliance documentation for the 2013 calendar 
year. On 13 June 2014 the ACCC released a consultation paper calling for 
submissions from interested parties. Four submissions were received in response. 
The ACCC’s annual compliance assessment is ongoing. 

3.95. On 31 January 2014 ARTC submitted a variation application to incorporate the 
characteristics of the most efficient train configuration (also known as the final 
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indicative service) and associated access charges into the Hunter Valley Access 
Undertaking (HVAU). This is intended to be a further step toward optimising 
throughput on the Hunter Valley coal supply chain, and forms part of the long-term 
solution to addressing capacity constraints in the Hunter Valley.  

3.96. The ACCC considered submissions received in response to its March 2014 
Consultation Paper, and further information received from ARTC during May and 
June 2014, and on 1 August 2014 issued a Position Paper setting out its preliminary 
views on the application. Seven submissions were received in response to the 
Position Paper. The ACCC’s assessment of the final indicative service variation 
application is ongoing. 

3.97. On 29 May 2014 the ACCC initiated a review on ARTC’s approach to revenue 
allocation. The context and scope of the review is to provide transparency to 
stakeholders on ARTC’s current revenue allocation practices. This scope reflects the 
intent of the undertaking which is to ‘use transparent and detailed methodologies, 
principles and processes for determining access revenue limits, terms and 
conditions’. The ACCC consulted with interested parties until 29 August 2014 and 
received nine submissions.  

3.98. As the annual compliance assessment, the final indicative service variation 
application and the revenue allocation review processes are interrelated, the ACCC 
will be engaging further with stakeholders to resolve outstanding issues. 

3.99. Under section 13.4 of the HVAU, ARTC is obliged to conduct a review of the 
operation and effectiveness of the system wide true up test after the completion of 
two calendar years following commencement of the HVAU. On 5 September 2014 
ARTC notified the ACCC that it has finalised its review and has decided not to 
propose a variation to the HVAU in response to the matters raised by stakeholders. 
The report setting out ARTC’s reasons for its decision is available on the ACCC’s 
website.  

Bulk wheat export – access to port terminal services 

3.100. This quarter saw a significant change in the ACCC’s regulatory role in relation to 
wheat export. The commencement of the new mandatory code of conduct for wheat 
export terminals on 30 September 2014 saw the code framework effectively replace 
the previous wheat port undertakings and the ‘access test’ under the Wheat Export 
Marketing Act 2008 (WEMA). 

Wheat Code 

3.101. Legislative amendments made in December 2012 provided for the WEMA to be 
repealed on 1 October 2014, if the Minister for Agriculture approved an industry code 
of conduct governing port access, and that code was declared as a mandatory code 
under the CCA.  

3.102. On Friday 19 September the Minister for Agriculture and the Minister for Small 
Business announced the commencement of the mandatory code of conduct on 30 
September 2014. The Code regulates the behaviours of operators of bulk wheat port 
terminal facilities in Australia. The Code was tabled in the House of Representatives 
on 23 September 2014. Following this, it commenced on 30 September 2014. 

3.103. This followed a draft code of conduct released on 3 June 2014. The Department of 
Agriculture, along with the ACCC and the Treasury, had a role in the development of 
the Code. 

http://www.accc.gov.au/
http://www.accc.gov.au/


3.104. As a result of the commencement of the Code, the WEMA was repealed on 1 
October 2014, removing the previous ‘access test’ (described further below). 

3.105. The ACCC has responsibility for the enforcement of the Code. It also has certain 
specific functions granted to it under the Code. These include the granting of 
exemptions for particular bulk wheat ports from certain of the obligations of the Code, 
and the approval of capacity allocation systems for managing port capacity. 

Access Undertakings 

3.106. Under the previous regime, bulk wheat exporters who also owned and operated bulk 
wheat port terminal facilities were required by the WEMA to pass an 'access test'. 
The purpose of the ‘access test’ was to ensure that vertically integrated wheat port 
terminal operators did not foreclose competition in related markets, such as markets 
for the export of bulk wheat. In part, the access test could be passed by having an 
access undertaking accepted by the ACCC under the CCA.  

3.107. During 2011 and 2013 the ACCC accepted undertakings under Part IIIA of the CCA 
regulating access to services for the export of bulk wheat at port terminals operated 
by GrainCorp Operations Ltd (GrainCorp) at seven ports on the East Coast; 
Australian Bulk Alliance (now Emerald Grain Pty Ltd (Emerald)) at Melbourne, Viterra 
at six ports in South Australia and Cooperative Bulk Handling (CBH) at four ports in 
Western Australia.  

3.108. The undertakings allowed for third party exporters to access the port terminals 
operated by vertically integrated port terminal operators, ensuring competition in this 
significant export market. 

3.109. On 14 March 2014 CBH lodged a proposed undertaking for its port terminal services 
with the ACCC for assessment. The proposed undertaking was intended to cover the 
period from when CBH’s then-current undertaking expired (30 September 2014) until 
30 September 2017 or such a time as CBH was no longer required to have an access 
undertaking accepted by the ACCC (for instance, upon the commencement of a 
mandatory code of conduct). The major difference in the proposed undertaking 
compared to CBH's 2011 undertaking was that it sought to allow three year long term 
agreements (LTAs) for port capacity. On 26 June 2014, the ACCC released a draft 
decision proposing to accept the undertaking, subject to drafting amendments. 

3.110. Following this draft decision, CBH provided a submission to the ACCC on 22 August 
2014, proposing an alternative conclusion to the long term capacity allocation 
process. The ACCC conducted a targeted consultation process in relation to CBH’s 
proposed amendment, and received 14 submissions from interested stakeholders. 
While some stakeholders supported the proposed amendment, other submissions 
raised concerns with CBH’s proposal. CBH withdrew its proposed undertaking on 8 
September 2014. It instead proposed an extension and variation of its existing 2011 
undertaking for one year, to ensure compliance with the access test if the Code was 
not introduced. The ACCC accepted the application on 24 September 2014. 

3.111. The ACCC also received applications from Emerald (on 17 July 2014) and GrainCorp 
(on 28 July 2014) to extend the operation of their respective undertakings by one 
year, as well as make minor variations (including the introduction of a clause that 
would cause the undertaking to expire at such a time as the operator was no longer 
required to have an access undertaking accepted by the ACCC). Following 
consultation, the ACCC decided to accept the applications on 4 September and 24 
September respectively, 



3.112. All four of the undertakings expired on 1 October 2014 upon the repeal of the WEMA. 

Water 

Water Monitoring Report 

3.113. Under the Water Act 2007 (Water Act), the ACCC is responsible for monitoring and 
reporting on certain water market and charging arrangements in the Murray-Darling 
Basin (MDB). The ACCC monitors regulated charges, transformation arrangements 
and compliance with the water market and charge rules. The ACCC reports annually 
to the Commonwealth minister responsible for water on the results of its monitoring 
and this report is subsequently made public.  

3.114. The ACCC released its fourth annual water monitoring report in May 2014. The report 
detailed the impact in 2012-13 of water market reforms (implemented through the 
water market rules and water charge rules) on irrigation infrastructure operators (IIOs) 
and their customers throughout the MDB. The report noted these (and other related) 
reforms have reduced barriers to water trade and increased irrigators’ and other 
water users’ access to water markets. Water markets have enabled water resources 
to move more easily in response to water availability, weather conditions and 
commodity price movements. The volume of water allocation traded has been 
steadily increasing over recent years, demonstrating that irrigators and other water 
users are relying on water markets more than ever to manage their water needs. The 
Australian Government’s buyback and infrastructure water recovery programs 
continue to be a driver for water trade, although the government reduced the scale of 
these programs in 2012-13.  

3.115. When the water market rules and water charge rules were being developed and 
implemented, many stakeholders were concerned with the potential impact of 
reduced barriers to trade on IIO revenues and long-term viability. The report showed 
that the impact of transformations and terminations on IIOs and remaining irrigators 
has been manageable. IIOs have responded to the changes resulting from the 
reforms in a range of ways, including by modernising their infrastructure with funding 
assistance from the Australian Government.  

3.116. In July, staff commenced preparations for the forthcoming 2013-14 water monitoring 
report by writing to IIOs, Bulk Water providers and state governments in the MDB with 
information requests. Responses to these requests will assist staff in framing this 
report, which will be finalised early in 2015. 

Final decision on State Water pricing application 

3.117. Under the Water Charge (Infrastructure) Rules 2010 (the Infrastructure Rules), the 
ACCC or an accredited Basin State regulator must approve or determine the 
regulated charges of large  
non-member owned infrastructure operators in the MDB.  

3.118. On 26 June 2014 the ACCC released its final decision on State Water Corporation of 
New South Wales’s (State Water) bulk water charges for the 2014-17 period. The 
decision applies to valleys serviced by State Water in the NSW Murray-Darling Basin 
(NSW MDB). 

3.119. State Water is the rural bulk water infrastructure operator in New South Wales. Under 
the Infrastructure Rules, the ACCC is the regulator of bulk water charges levied by 
State Water in the NSW MDB from 1 July 2014.  



3.120. The ACCC’s Final Decision followed a 12-month public review process during which 
the ACCC received 71 public submissions, met with numerous stakeholders and 
released a draft decision for comment in March 2014. Prior to receiving State Water’s 
proposal in July 2013 the ACCC held eight public meetings across regional NSW to 
discuss the ACCC’s forthcoming review. 

3.121. In the final decision, the ACCC: 

 did not approve proposed changes to State Water’s tariff structure and retained 
the current 40/60 fixed/variable charges ratio consistent with the ACCC’s draft 
decision (in March) 

 reduced State Water’s proposed operating expenditure, capital expenditure and 
return on capital 

 recognised that State Water faces revenue volatility and addressed this revenue 
volatility by establishing an ‘unders and overs’ account. 

3.122. The ACCC’s final decision is expected to result in stable or falling State Water 
charges in most of the NSW MDB valleys it services. State Water bills for customers 
in the Murray and Murrumbidgee valleys will increase due to a decision by the New 
South Wales government to increase the amount recovered from State Water 
customers to fund the NSW contribution to the Murray Darling Basin Authority’s 
(MDBA) jointly funded programs. The ACCC capped price increases in the Peel 
Valley at 10 per cent per annum over the 2014-17 period. 

Water Act Review 

3.123. On 12 May 2014 the Parliamentary Secretary to the Minister for the Environment, 
Senator Simon Birmingham, announced a review of the Water Act. The terms of 
reference for the review included, among other things, assessing whether water 
markets across the MDB are operating efficiently and effectively, and that the Act is 
achieving its objectives with minimum regulatory burden to participants. The review is 
being conducted by an Expert Panel appointed by the government, with the 
Department of the Environment providing secretariat support.  

3.124. The ACCC carries out a number of functions under the Water Act. These functions 
include providing advice to the minister on the making of water market rules and 
water charge rules, enforcement of any rules made, monitoring of regulated water 
charges as well as preparing advice for the MDBA on water trading rules under the 
Basin Plan. ACCC staff met with the Expert Panel on 18 June and 23 July to assist 
them to understand our role, to provide our experiences of the operation of these 
markets and our views on the effectiveness of the rules made, as well as answering 
their questions on how these markets could be improved.  

3.125. The ACCC made a submission to the Expert Panel on 4 July 2014 which presented 
our responses to the terms of reference in detail. The submission noted how the 
introduction of the water market rules and water charges rules has assisted the 
development of water markets in the MDB. The ACCC submission also set out 
reforms that would improve the operation of the water rules, and water markets more 
generally.  

3.126. The Expert Panel has been asked to provide a final report to government by the end 
of this year. 

  

http://www.environment.gov.au/submissions/water-act/40-australian-competition-and-consumer-commission-sub.pdf


Guidelines on applying GST to Termination Fees 

3.127. The ACCC is the enforcement agency for the water market rules and water charge 
rules made under the Water Act. The ACCC has prepared guides to assist 
understanding of these rules, and how the ACCC will enforce these rules. 

3.128. On 6 June 2014 the ACCC published Guidelines on the Goods and Services Tax & 
Termination Fees. The guideline was circulated to IIOs on the ACCC’s database and 
was made available on the ACCC website. 

  

http://www.accc.gov.au/publications/guidelines-on-goods-services-tax-termination-fees
http://www.accc.gov.au/publications/guidelines-on-goods-services-tax-termination-fees
http://www.accc.gov.au/


4. Increasing engagement  

Increase our engagement with the broad range of groups 

affected by what we do 

Outcomes from International forums and conferences 

International partnerships and collaboration 

4.1. On 3 September 2014 the ACCC Chair of the Organisation for Economic Cooperation 
and Development (OECD) Working Party on Consumer Product Safety (OECD 
Working Party) presented at the 3rd International Seminar on Consumer Safety and 
Health in Brasilia. The presentation outlined the work program of the OECD Working 
Party and highlighted the benefits of collaboration on product safety issues in multi-
jurisdictional fora. 

4.2. In the September 2014 quarter the ACCC continued to engage closely with 
competition and consumer protection counterparts around the world. The need for 
international cooperation has grown as trading across jurisdictional borders has 
become more frequent and consumers are exposed to more complex transactions 
occurring across multiple jurisdictions. This particularly applies to trade with 
Australia’s Asian neighbours, with the growth in trade and investment between 
Australia and Asia expected to result in an increase in Australian competition matters 
(such as merger and cartel investigations) that have an Asian nexus.  

4.3. To assist with this, this quarter the ACCC signed a Memorandum of Understanding 
(MOU) with the Philippines Department of Justice. The purpose of the MOU is to set 
up a mechanism between the parties to establish and develop communication and 
cooperation on competition law and policy, and particularly its implementation in the 
Philippines.  

4.4. The ACCC regularly engages and exchanges information with other regulators 
internationally on a range of matters, including product safety, consumer and 
competition investigations and regulatory developments. This quarter the ACCC: 

 Received and responded to 22 requests for information from international 
agencies including in Botswana, Canada, Israel, Japan, New Zealand, Pakistan, 
Papua New Guinea, South Africa, and the UK.  

 Made 27 requests for information to agencies in Austria, Canada, China, EU, 
Germany, Japan, Korea, New Zealand, Norway, Poland, Sweden, Switzerland, 
Turkey, UK and the USA. Recognising the value of effective competition and 
consumer protection regulation and regional cooperation, the ACCC continues 
to commit efforts to relationship and capacity building in the Asia-Pacific region 
and beyond. This quarter the ACCC met with visitors from Thailand's National 
Broadcasting and Telecommunications Commission.  

4.5. This quarter, the Competition Law Implementation Program (CLIP), developed by the 
ACCC in partnership with DFAT, was endorsed for implementation under the 
Association of Southeast Asian Nations (ASEAN)-Australia and New Zealand FTA 
Economic Cooperation Work Program (ECWP). 

 Under CLIP, the ACCC will deliver a multi-year, demand-driven program of 
capacity building activities for the ACCC’s competition law enforcement 
counterparts in ASEAN. CLIP will be managed and implemented by the ACCC 
in partnership with the ACCC’s ASEAN colleagues. 



 Projects delivered under CLIP will aim to develop individual and organisational 
capability among ASEAN competition authorities through by delivering skills and 
knowledge transfer. 

 CLIP will transform the way the ACCC plans and executes capacity building 
activities in ASEAN – from ad hoc, one-off type arrangements to a strategically 
planned, demand driven program of capacity building activities tailored to 
prevailing needs in each ASEAN jurisdiction. 

 The first activity set to be delivered under CLIP, a capacity building workshop 
focussed on the training needs of competition agencies, is expected to occur in 
Vietnam late October 2014. 

4.6. This quarter the ACCC also progressed organisation for the 2015 Annual Meeting of 
the International Competition Network (ICN), which will be hosted by the ACCC in 
Sydney from 28 April-1 May 2015. More information about this global event is on the 
ICN 2015 conference website.  

4.7. On 17 September 2014 the OECD Competition Committee adopted a new 
recommendation on international cooperation. The ACCC was actively involved with 
the Committee to develop and finalise this Recommendation, which updates a 
Recommendation from 1995 to reflect the advances in cooperation standards over 
this past decade. Changes include those actively pursued by the ACCC (both at 
Committee meetings and in inter-sessional work); most importantly in relation to the 
use of 'information gateways' (eg section 155AAA of the CCA). Countries are advised 
to consider promoting the adoption of gateways to allow for confidential information to 
be exchanged between competition authorities. 

International cooperation  

4.8. On 16-17 July 2014 the ACCC participated in the fourth ASEAN Competition 
Conference in Manilla, the Philippines. The conference topic was Building Blocks for 
Effective Enforcement of Competition Policy and Law. 

4.9. In the week commencing 7 July 2014, the ACCC participated in a United Nations 
Conference for Trade Development (UNCTAD) peer review in Geneva, Switzerland 
on the Philippines, designed to identify opportunities and challenges associated with 
the implementation of competition law and enforcement. 

4.10. On 21-22 August 2014 the ACCC participated as a panellist at the Competition 
Commission of Singapore-Singapore Academy of Law (CCS-SAL) Conference 2014. 
The theme of the conference was reflecting on the challenges, successes and 
lessons learnt since the introduction of competition law in Singapore and the 
establishment of the CCS in 2005, as well as identifying opportunities to define the 
role of competition law and CCS for the years ahead.  

4.11. On 31 August to 3 September 2014, the ACCC participated in a small business 
conference, focused on examining contemporary and emerging issues in small firm 
research and entrepreneurship, held in St Gallen, Switzerland. The ACCC presented 
a paper on the topic of 'improving government communication with SMEs' and 
chaired one of the conference sessions. 

4.12. On 3 September 2014 the ACCC presented on the topic of 'case handling procedures 
in a competition enforcement agency' at a Seoul Universities' Forum.  

4.13. On 3-4 September 2014 the ACCC presented at a public international event in Brazil 
in the ACCC’s capacity as Chair of the OECD Consumer Product Safety Working 

http://www.icn2015.com.au/


Party on the importance of cooperation among consumer product safety and other 
stakeholders from different jurisdictions in handling the challenges of a globalized 
market. The ACCC also attended an open meeting of the Organisation of American 
States meeting with the American countries.  

4.14. On 4 September 2014 the ACCC delivered a discussion paper on the topic of 
competitive neutrality at the 8th Seoul International Competition Forum.  

4.15. On 5 September 2014 the delivered a speech and participated as a panellist in the 
18th International Workshop on Competition Policy in Seoul. The focus of the session 
was the regulation of anticompetitive behaviour of state-owned enterprises.  

4.16. On 18 September 2014 the ACCC presented at the NZ Commerce Commission 
biannual Staff Conference. The theme of the conference was 'Connecting with each 
other, Connecting with the future'. 

4.17. The ICN Cartel Working Group Workshop was held in Taipei, Taiwan from 30 
September to 3 October 2014. The ACCC co-chaired the workshop with the Federal 
Antimonopoly Service of the Russian Federation and Brazil’s Council for Economic 
Defence. It was attended by representatives of more than 40 agencies involved in 
cartel enforcement, including agencies from Asia such as the Japan Fair Trade 
Commission, Korea Fair Trade Commission, Hong Kong Competition Commission, 
Malaysian Competition Commission, Competition Commission of Indian and larger 
agencies such as United States Department of Justice, European Competition 
Commission. The theme of the workshop was ‘enhancing international cooperation in 
the fight against cartels’. Topics for discussion included: practical steps to improving 
cooperation; best practices with regard to waivers; fine determination; analytical tools 
for detecting cartels; a  
real-life case example of international cooperation; and information sharing in cartel 
investigations. 

Consumer engagement 

Consumer Consultative Committee 

4.18. The Consumer Consultative Committee (CCC) provides a forum through which 
consumer protection issues can be addressed collaboratively between the ACCC and 
consumer representatives.  

4.19. During the September quarter, a CCC meeting was held on 25 July 2014, with the 
discussion focusing on the Harper Review. A representative from the Competition 
Policy Review Panel provided an update on the review status.  

4.20. The CCC members also provided input into the development of the upcoming joint 
ACCC—CCC research project into the debt collection industry.  

Product safety awareness raising 

4.21. The ACCC provides product safety information to help Australian consumers, 
including parents and carers who buy products for their children, choose safe 
products when shopping and use products safely in order to avoid injury, illness and 
death. The ACCC also provides information for businesses that supply products to 
the Australian market, at any stage of the supply chain, to help them ensure their 
products comply with mandatory safety standards and bans and don’t pose injury, 
illness or death hazards to consumers who buy them. 



4.22. On 1 July 2014 the ACCC launched a free do-it-yourself consumer product safety tool 
called the ‘Choke Check’, a cylinder that can help parents and carers of young 
children check for choking hazards. The DIY Choke Check comes in the form of a 
downloadable and printable PDF file with instructions on how to complete it. The DIY 
Choke Check campaign aimed to raise awareness of the dangers of choking hazards 
to children aged up to 36 months and to promote the free tool among parents and 
carers. An accompanying instructional YouTube video was also launched. 

4.23. The tool and safety messages were promoted via media release, the Product Safety 
Australia (PSA) website and social media channels (Facebook and Twitter) 
throughout July 2014. DIY Choke Check messages on ACCC Product Safety social 
media channels gained around 300 000 impressions during the month of July. 
Facebook posts were shared 681 times, demonstrating very strong interest in the tool 
and in sharing the safety messages.  

4.24. The instructional video on Youtube.com attracted 760 views in the first month. On the 
PSA website, around 2 469 people downloaded the Choke Check PDF file during 
July 2014. Additionally, the campaign page gained the highest number of views of all 
PSA webpages on the launch day and for the remainder of the week, with over 1 700 
views that week. For the remainder of the month, the campaign page maintained a 
position in the top three most viewed PSA web pages, with over 2 500 views.  

4.25. In July 2014, the ACCC released a safety alert on the PSA website, as well as a Hot 
Topic on the Recalls Australia website, called ‘Cots & cords don’t mix’. The alert 
urged parents and carers to keep baby cots away from blind, curtain and electrical 
cords as babies have died from being strangled by these in their cots. The safety 
message and tips were promoted via social media channels over the following weeks, 
with social media messages gaining more than 125 000 impressions. A blog article by 
ACCC Deputy Chair Delia Rickard discussing the topic was also featured on the 
popular online parenting website BubHub on 18 September 2014.  

4.26. In September the ACCC launched a Father’s Day ‘DIY dads’ safety awareness 
initiative, alerting fathers to potential injury and death risks to themselves or loved 
ones if they use the wrong tools for DIY jobs or do not take proper care when using 
tools and completing DIY projects. The initiative featured a media release, DIY safety 
web page and social media messages. DIY safety messages for Dads gained more 
than 33 000 impressions via social media, and the web page received approximately 
300 views for the month. 

4.27. The ACCC use social media to raise awareness of consumer safety issues among 
businesses and consumers on a range of issues. During this quarter, the ACCC 
communicated guidance, hot topics and tips for a diverse range of businesses and 
consumers to raise awareness about safety issues, including: 

 Infinity electrical cables – the messages reached people at least 36 000 times 
via Facebook, gaining around 66 265 Facebook impressions. 

 Household cots sold online – the ACCC released a safety alert on the PSA 
website as well as a Hot Topic on the Recalls Australia website to assist 
consumers who may have purchased a recalled cot. 

 A review of three mandatory product safety standards – the ACCC invited 
comments on reviews of the mandatory safety standards for cots, prams and 
strollers, and bunk beds during August 2014. 

 Show bags – on 23 July 2014 the ACCC announced via media release and 
social media the results from inspections of show bags a day ahead of the 
Royal Darwin Show. The ACCC’s inspections work to ensure products for 

http://www.productsafety.gov.au/chockecheck
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children meet mandatory safety standards and are not subject to product safety 
bans. Three products were found to be non-compliant (two ‘bow and arrow’ toy 
sets that did not have the mandatory safety warning labels, and one temporary 
tattoo product that did not have the required ingredient list). The suppliers were 
asked to fix the required labelling before the show’s opening.   

AER Customer Consultative Group 

4.28. On 26 August 2014 the AER’s Customer Consultative Group (CCG) held its second 
meeting for 2014. This was the first meeting of the CCG since the AER’s appointment 
of a new membership group in April this year. The group discussed the AER’s 2014 
work program, including the NSW and Queensland network determination processes, 
and work in the retail energy sector. The meeting also featured presentations and 
discussion on a range of topics relevant to energy customers, including bidding in 
good faith in the wholesale electricity market and the proposed rule change currently 
before the Australian Energy Market Commission. 

Other stakeholder engagement and consultation undertaken by the AER 

4.29. During the quarter the AER presented a training package to small businesses and 
consumer caseworkers to assist their clients better understand and navigate energy 
markets. Staff hosted seminars in Hobart, Canberra and Sydney. The training and 
materials aims to improve stakeholders’ understanding and awareness of customer 
rights and protections under the Retail Law and the AER’s role in this area. The 
material is designed to allow stakeholders to distribute the information through their 
networks with a view to reaching a wider range of consumers, particularly those who 
are more vulnerable and disadvantaged and who may have already established a 
trusting relationship with intermediaries such as financial counsellors.  

4.30. AER staff also met with staff from the Energy and Water Ombudsman of South 
Australia, and the Energy and Water Ombudsman of Victoria. The meetings covered 
a range of topics including complaints received during the period, systemic issues 
and emerging trends in the energy sector. Topics covered included hardship and 
affordability, disconnections, and billing complaints.  

4.31. On 12 August 2014 AER staff participated in a national energy affordability forum 
coordinated by the Energy Retailers Association of Australia (ERAA) in Sydney. The 
forum brought together over 70 representatives from energy retailers, consumer 
groups, ombudsman schemes, governments and regulators to develop a shared 
understanding of the key issues associated with energy affordability and to foster a 
commitment to develop and implement action plans to address priority issues. The 
forum generated an extensive range of ideas that could be further explored within a 
shared responsibility environment, with a particular focus on strengthening consumer 
engagement with the retail energy market. The ERAA is facilitating the development 
of working groups to progress short and medium term priority initiatives.  

Business engagement 

Infrastructure Consultative Committee  

4.32. The Infrastructure Consultative Committee (ICC) members represent a variety of 
infrastructure sectors including energy, telecommunications, water, rail, ports and 
airports as well as senior ACCC and AER staff. The ICC meets twice a year to 
discuss the broad issues of infrastructure regulation. It is an important mechanism for 
the ACCC and AER to gain feedback from stakeholders in infrastructure sectors, and 
allows infrastructure representatives to learn about issues affecting the regulation of 

http://www.aer.gov.au/node/27355


other areas. Many of the issues discussed relate to achieving efficient infrastructure 
investment. 

Franchising Consultative Committee  

4.33. The Franchising Consultative Committee (FCC) is a forum that facilitates consultation 
and engagement with the franchising sector on a range of issues including 
competition and consumer law. FCC members are drawn from a range of sectors, 
including franchisees, franchisors, business advisors, researchers and educators. 
During this quarter, the ACCC engaged with FCC members about the ACCC's annual 
review of compliance and enforcement priorities. The Committee meets twice a year 
– the next meeting is scheduled in October 2014. At this meeting FCC members will 
have the opportunity to provide feedback to the ACCC regarding its proposed new 
franchising guidance materials.  

Small Business Consultative Committee 

4.34. The Small Business Consultative Committee (SBCC) was established to inform the 
ACCC of emerging competition and consumer law issues relating to small 
businesses. SBCC members are drawn from a range of sectors and include industry 
associations, business advisers and academics.  

4.35. During this quarter, the ACCC engaged with SBCC members about the ACCC's 
annual review of compliance and enforcement priorities, and sought members’ 
assistance in promoting a  
joint-agency (ACCC, Australian Securities and Investments Commission, Australian 
Tax Office and Fair Work Ombudsman) webinar for small businesses being run in 
October 2014. The Committee meets twice a year – the next meeting is scheduled in 
October 2014 and will cover issues such as the proposed extension of the unfair 
contract terms regime to businesses and the current review of competition policy.  

Utility Regulators’ Forum 

4.36. The Utility Regulators Forum was established to encourage cooperation between 
Commonwealth, state and territory based economic regulators. The ACCC provides 
secretariat services for the forum as well as editing and publishing its quarterly 
newsletter, Network. The forum met twice in 2013–14 to discuss a range of regulatory 
issues common across Australia and New Zealand, including those relating to: 

 pricing principles for regulatory determinations 

 consumer engagement in the regulatory process 

 calculating the Weighted Average Cost of Capital 

 price monitoring. 

Industry research 

4.37. In July 2014 the ACCC commenced a research project into the debt collection 
industry within Australia, a joint initiative between the ACCC and the CCC. The 
purpose of the project is to examine a number of concerns in relation to various debt 
collection practices.  

4.38. The research is intended to lead the ACCC and CCC members to a better 
understanding of how the industry operates, in particular, the business models 
adopted in the industry and the influence this may have on activities that take place 

https://www.accc.gov.au/publications/network


when collecting debts from consumers. The findings from the research will inform 
future planning for initiatives designed to address the problems or issues identified. 

4.39. It is expected that the research report will be issued in May/June 2015. 

Government liaison 

Competition and Consumer Amendment (Industry Code Penalties) Bill 2014 

4.40. The Competition and Consumer Amendment (Industry Code Penalties) Act 2014 (the 
Act) received Royal Assent on 24 September 2014.  

4.41. The Act will allow industry code regulations to provide for penalties of up to $51 000 
and infringement notices of up to $8 500. The Act was introduced as the first reform 
following the recommendations of the 2013 Wein Review of the Franchising Code of 
Conduct. 

4.42. The second reform is set to take place later this year through a change to the 
Franchising Code regulations.  

Voluntary Prescribed Grocery Industry Code of Conduct 

4.43. Between 6 August 2014 and 12 September 2014 the Treasury went to formal 
consultation on the Government’s Early Assessment Regulation Impact Statement 
(RIS) for the draft Food and Grocery Code of Conduct (the Grocery Code).  

4.44. This followed the initial release in November 2013 by The Hon Bruce Billson MP, 
Minister for Small Business, of the initial draft Grocery Code of Conduct developed by 
a working group including Coles, Woolworths and the Australian Food and Grocery 
Council (AFGC). 

4.45. The Government’s final decision about whether to proceed with the Grocery Code, in 
the form of a Final Assessment RIS, is expected to be published in 2014.  

Unfair Contract Terms and Small Business 

4.46. The Treasury, on behalf of Consumer Affairs Australia and New Zealand, conducted 
a consultation process including a business survey on Extending Unfair Contract 
Term Protections to Small Businesses from 23 May 2014 to 1 August 2014.  

4.47. Generally, the majority of submissions to the Treasury were supportive of the 
legislative extension, with the feedback suggesting that unfair terms are an issue for a 
wide range of industries. Common terms raised by submissions as being ‘unfair’ were 
those which permit one party to unilaterally vary terms, limit their obligations, 
terminate or renew the contract, or levy excessive fees. 

4.48. The Treasury is currently reviewing the feedback from this consultation process and 
will develop a response in co-operation with State and Territory Consumer Affairs 
Ministers.  

Fuel price boards 

4.49. In July 2013 Consumer Affairs Ministers discussed the value of having a national 
information standard for fuel price boards to assist consumers to make better fuel 
purchasing decisions through the provision of clearer, more standardised information. 



4.50. In June 2014 Ministers noted the desire not to duplicate regulations in place in 
New South Wales, South Australia and parts of Western Australia, or to introduce 
further regulation where the Australian Consumer Law may address issues of 
concern. Ministers agreed to revisit the issue after the ACCC had been given an 
opportunity to undertake further work in the area focusing on the prominence of 
discounted prices and the potential to mislead consumers about the price they would 
pay for fuel.  

4.51. The ACCC is currently considering industry practices and the approach it may take in 
relation to the issues involved. 

Major speeches 

4.52. During the September quarter the ACCC took part in 25 major speaking events, 
including: 

Current priorities 
Chairman Rod Sims 
Sydney Business Chamber CEO's Roundtable 
28 July 2014 

Major transformations underway in the energy sector 
AER Acting Chairman Andrew Reeves 
Energy Networks Association 2014 Regulation Seminar 
6 August 2014 

Regulating for efficient infrastructure outcomes 
Chairman Rod Sims 
ACCC / AER Regulatory Conference 
7 August 2014 

Panel Discussion 
Deputy Chair Dr Michael Schaper 
National Small Business Summit 
8 August 2014 

Address to the Water Services Association of Australia 
Commissioner Cristina Cifuentes 
Members Meeting 
27 August 2014 

Enhancing competition policy 
Chairman Rod Sims 
Law Council of Australia, Competition & Consumer Committee AGM 
12 September 2014 

Panel discussion 
Deputy Chair Delia Rickard 
ACCAN Conference 
16 September 2014 
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5. Appendices 

Complaints and inquiries 

5.1.  During the September 2014 quarter, the ACCC received 68 827 complaints and 
enquiries from businesses and consumers (email 23 823, telephone 44 693 and letter 
correspondence 321). 

5.2. Of these, 264 were escalated for assessment. 

Table 6:  ACCC complaints, investigations and litigation funnel 

Category September 2014 quarter 

Contacts received (phone, email and letters) 68 827 

Contacts recorded in the database 44 485 

Under assessments commenced 264 

Initial investigations commenced 148 

In-depth investigations commenced 25 

Litigation commenced 9 

Table 7:  Geographic location of inquirers and complainants recorded in the national 
database 

State ACL Scams 
 (ACL + 
Scams) 

Anti-
competitive 
Practices 

Industry 
Codes 

Other Total 

NSW 3708 9789 13497 163 25 1943 15628 

Vic. 3985 7386 11371 145 33 1619 13168 

QLD 2984 7555 10539 109 24 1233 11905 

WA 1142 3082 4224 66 10 487 4787 

SA 1054 2958 4012 49 13 576 4650 

ACT  551 1262 1813 24 0 263 2100 

Tas. 287 1061 1348 11 2 118 1479 

NT 129 359 488 3 0 53 544 

Overseas 113 566 679 5 0 79 763 

Not 
Supplied 

94 172 266 15 1 64 346 

Note: single contacts may involve multiple issues 

  



Table 8:  Complaints and inquiries – top ten by industry 

Industry Contacts 

Non-store retailing (predominantly online sales) 874 

Motor vehicle manufacturing 658 

On selling electricity and electricity market operation 574 

Misc. electrical and electronic goods retailing 475 

Department stores 380 

Wired telecommunications network operation 372 

Supermarket and grocery stores 369 

Misc stored-based retailing 335 

Misc Auxiliary finance and investment services 302 

Air and space transport 293 

Note: single contacts may involve multiple industries 

Table 9:  Top scam categories reported to the ACCC 

Scam category Contacts 

Attempts to gain your personal information (fake bank, computer 
hacking, ID theft) 

7999 

Buying, selling or donating (classifieds, business listings, 
auction, health, fake business etc) 

7545 

Unexpected money (inheritance, helping a foreigner, fake 
government or bank, loan opportunity) 

6635 

Unexpected prizes (lottery, travel, scratchie) 2007 

Job and employment (sport, high return, pyramid scheme, 
employment) 

1206 

Threats & extortion (malware and software by email and phone 
etc) 

775 

Dating and romance (including adult services) 676 

Table 10:  Top possible contraventions of the Competition and Consumer Act 
(excluding scams) 

Predominately fair trading and consumer protection 
including Australian Consumer Law 

Contacts 

Guarantee as to acceptable quality  3026 

Misleading or deceptive conduct 2816 

Guarantee as to due care and skill  681 

Safety standards 554 



Wrongly accepting payment 538 

General product safety inquiry/complaint - unregulated product 489 

False representation price 472 

Guarantee relating to the supply of goods by description, 
sample or demonstration  

419 

Guarantee as to fitness for any disclosed purpose etc. 331 

Recall of consumer goods 236 

Predominately effective competition and informed markets 
part IV and IVB 

Contacts 

Contravention of industry codes  108 

Misuse of market power 107 

Exclusive dealing 104 

Enforcement outcomes & matters in court 

Litigation commenced 

Competition  

Highly concentrated sectors Informed Sources (Australia) Pty Ltd & Ors 

commenced 

jurisdiction 

19 August 2014 

Federal Court Melbourne 

Cartel Omniblend Australia Pty Ltd 

commenced 

jurisdiction 

14 August 2014 

Federal Court Melbourne 

Consumer protection 

Fake testimonials A Whistle (1979) Pty Ltd t/as Electrodry 

commenced 

jurisdiction 

1 July 2014 

Federal Court Sydney 

Unconscionable conduct Coverall Cleaning Concepts South East 
Melbourne Pty Ltd & Ors 

commenced 

jurisdiction 

17 July 2014 

Federal Court Melbourne 

Consumer protection Hillside (Australia New Media) Pty Ltd t/as Bet365 
& Ors 

commenced 

jurisdiction 

13 August 2014 

Federal Court Melbourne 



Pyramid selling Lyoness Australia Pty Ltd & Ors 

commenced 

jurisdiction 

28 August 2014 

Federal Court Sydney 

Consumer guarantees Valve Corporation 

commenced 

jurisdiction 

28 August 2014 

Federal Court Sydney 

Product safety Woolworths Ltd 

commenced 

jurisdiction 

17 September 2014 

Federal Court Sydney 

OTHER  

False or misleading 
evidence 

Michael Anthony Boyle 

commenced 

jurisdiction 

16 September 2014 

Federal Court Brisbane 

Litigation ongoing 

Competition  

Cartel Australian Egg Corporation Limited 

commenced 

jurisdiction 

26 May 2014 

Federal Court Adelaide 

Cartel Air New Zealand Ltd 

commenced 

jurisdiction 

12 May 2010 

Federal Court Sydney 

awaiting judgment 

Misuse of market power 

 

Australia and New Zealand Banking Group Ltd 
(appeal) 

commenced 

jurisdiction 

9 December 2013 

Federal Court Brisbane 

Cartels 

 

Cement Australia Pty Ltd & Ors 

commenced 

jurisdiction 

12 September 2008 

Federal Court Brisbane 

awaiting hearing on penalties 

Cartels Colgate-Palmolive Pty Ltd & Ors 

commenced 

jurisdiction 

12 December 2013 

Federal Court Sydney 



Cartels Flight Centre Ltd (Appeal) 

commenced 

jurisdiction 

17 April 2014 

Federal Court Brisbane 

Misuse of market power Pfizer Australia Pty Ltd 

commenced 

jurisdiction 

13 February 2014 

Federal Court Sydney 

Cartels Prysmian Cavi e Sistemi 

commenced 

jurisdiction 

23 September 2009 

Federal Court Adelaide 

continues following settlement with 
some of the parties 

Cartels 

 

P.T. Garuda Indonesia Ltd 

commenced 

jurisdiction 

2 September 2009 

Federal Court Sydney 

awaiting judgment 

Cartels Renegade Gas Pty Ltd, Speed-E-Gas Ltd & Ors 

commenced 

jurisdiction 

23 August 2012 

Federal Court Sydney 

Misuse of market power Visa (Inc) & Ors 

commenced 

jurisdiction 

4 February 2013 

Federal Court Sydney 

Cartels Yazaki Corporation & Australian Arrow Pty Ltd 

commenced 

jurisdiction 

13 December 2012 

Federal Court Sydney 

CONSUMER PROTECTION 

Carbon price 
representations 

Actrol Parts Pty Ltd 

commenced 

jurisdiction 

30 April 2014 

Federal Court Adelaide 

Indigenous consumer 
protection  

Adata Pty Ltd 

commenced 

jurisdiction 

20 June 2014 

Federal Court  

Unfair contract terms Advanced Medical Institute Pty Ltd & Ors 

commenced 

jurisdiction 

21 December 2010 

Federal Court Melbourne 



awaiting judgment 

Consumer protection in the 
energy sector 

AGL South Australia Pty Ltd 

commenced 

jurisdiction 

4 December 2013 

Federal Court Adelaide 

Consumer protection Breast Check Pty Ltd 

commenced 

jurisdiction 

21 December 2011 

Federal Court Perth 
awaiting judgement on penalties 
and relief 

Consumer Guarantees Bunavit Pty Ltd (trading as Harvey Norman AV/IT 
Superstore Bundall) 

commenced 

jurisdiction 

12 June 2013 

Federal Court Brisbane 

awaiting judgment 

Credence claims Coles Supermarkets Australia Pty Ltd 

commenced 

jurisdiction 

12 June 2013 

Federal Court Melbourne 

awaiting hearing on remedies 

High concentrated sectors Coles Supermarkets Australia Pty Ltd 

commenced 

jurisdiction 

30 April 2014 

Federal Court Adelaide 

Product safety Dateline Imports Pty Ltd 

commenced 

jurisdiction 

25 June 2012 

Federal Court Brisbane 

awaiting judgment on penalties 

Credence claims DuluxGroup (Australia) Pty Ltd 

commenced 

jurisdiction 

5 December 2012 

Federal Court Perth 

Consumer protection Fisher & Paykel Customer Services Pty Ltd & 
Anor 

commenced 

jurisdiction 

12 November 2013 

Federal Court Sydney 

Consumer protection Homeopathy Plus! Australia Pty Ltd & Ors 

commenced 
19 February 2013 



jurisdiction Federal Court Sydney 

awaiting judgment 

Drip pricing Jetstar Airways Pty Ltd 

commenced 

jurisdiction 

19 June 2014 

Federal Court Sydney 

Vulnerable and 
disadvantaged consumers 

Lux Distributors Pty Ltd (appeal) 

commenced 

jurisdiction 

1 March 2013  

Full Federal Court Melbourne 
Lux’s application for special leave 
to appeal to the High Court was 
dismissed with costs. The matter 
will be remitted to the Federal Court 
for a hearing on penalties. 

Door to door selling Origin Energy Electricity Ltd & Ors 

commenced 

jurisdiction 

26 September 2013 

Federal Court Sydney 

Energy savings  
representations 

Origin Energy Limited 

commenced 

jurisdiction 

08 May 2014 

Federal Court Adelaide 

Credence claims Reebok Australia Pty Ltd 

commenced 

jurisdiction 

17 December 2013 

Federal Court Perth 

Small business scam Safety Compliance Pty Ltd & Ors 

commenced 

jurisdiction 

16 April 2012 

Federal Court Sydney 
awaiting judgment on penalties 

Scam Sensaslim Australia Pty Ltd & Ors 

commenced 

jurisdiction 

15 July 2011 

Federal Court Sydney  

Credence claims Snowdale Holdings Pty Ltd 

commenced 

jurisdiction 

9 December 2013 

Federal Court Pert 

Online consumer issues Spreets Pty Ltd 

commenced 

jurisdiction 

30 June 2014 

Federal Court Brisbane 

Drip pricing Virgin Australia Airlines Pty Ltd 



commenced 

jurisdiction 

19
 
June 2014 

Federal Court Sydney 

Telecommunications Zen Telecom Pty Ltd  

commenced 

jurisdiction 

28 February 2014 

Federal Court Perth 

Litigation concluded 

Consumer Protection 

Credence claims Pirovic Enterprises Pty Ltd 

commenced 

concluded 

jurisdiction 

outcome
  

10 December 2013 

23 September 2014 

Federal Court Sydney 

$300 000 pecuniary penalty and 
declarations for misleading conduct 
and making misleading 
representations in labeling and 
promotion of eggs as ‘free range’. 

Consumer protection Safe Breast Imaging Pty Ltd & Anor 

commenced 

concluded 

jurisdiction 

outcome
  

21 December 2011 

16 September 2014 

Federal Court Perth 

$250 000 in penalties, disqualification 
order and publicity orders for false 
representations  about its breast 
imaging services. 

Undertakings accepted and Infringement Notices Paid 

87B Undertakings  

Competition and Consumer Act 

‘To promote vigorous lawful competition and informed markets’ 

Highly concentrated sector Mobil Oil Australia Pty Ltd 

S87B undertaking dated 18 August 2014 

The ACCC accepted the court-enforceable undertaking 
from Mobil Oil Australia where it agrees that it will not 
subscribe to the retail price information exchange 
service supplied by Informed Sources (Australia) Pty Ltd 
for the next five years.  

Mobil has also undertaken not to subscribe to any similar 
electronic retail petrol price information exchange 
services where subscribers can determine that other 
subscribers will have access to the price information 
they provide to the service, and have access to the price 



information of other subscribers under the condition that 
they provide their own price information. 

Australian consumer law 

‘To encourage fair trading, protection of consumers and product safety’ 

Franchising Express Mobile Services Pty Ltd 

S87B undertaking dated 20 August 2014 

The ACCC accepted the Undertaking in relation to 
Express Mobile Services failing to comply with certain 
requirements of the Franchising Code of Conduct, as 
well as making potentially false or misleading 
representations in its brochures, on its websites and in 
its advertisements on other websites to prospective 
franchisees.  

Product safety Mrs Le Tian t/as SavingForAussie 
S87B undertaking dated 4 August 2014 

The ACCC accepted a court enforceable undertaking 
from Mrs Le Tian, trading as SavingForAussie, for 
supplying a household cot that did not comply with the 
relevant safety standard, in breach of section 106 of the 
ACL. 

The ACCC was particularly concerned because the cot 
supplied by Tian posed numerous risks to vulnerable 
infants and small children as a direct result of failing to 
comply with the Standard, including the risks of falls, 
suffocation and entrapment.  

Credence claims Maggie Beer Products Pty Ltd 
S87B undertaking dated 18 August 2014 

The ACCC accepted a court enforceable undertaking 
from Maggie Beer Products in response to an 
investigation into allegations that between at least 1 
January 2011 and  
8 January 2014, Maggie Beer Products made a 
representation on certain ‘Maggie Beer’ branded 
products through the use of the Maggie Beer Logo, the 
words ‘Maggie Beer A Barossa Food Tradition’ and the 
words ‘Maggie Beer Products, 2 Keith Street Tanunda 
South Australia 5352’, that gave the overall impression 
that those products were made in Tanunda, the Barossa 
Valley and/or South Australia when, in fact, they were 
manufactured in states other than South Australia. 

Maggie Beer Products also made representations 
directly to Woolworths Ltd in email correspondence 
between  
4 February 2013 and 20 May 2013, and to the public at a 
‘Local Fair’ held at a Woolworths store on 12 and  
13 April 2013, that those products were made in South 
Australia or were otherwise ‘local’ products, when, in 
fact, they were manufactured in states other than South 
Australia. 

Maggie Beer Products has acknowledged that its 
conduct is likely to have contravened sections 18 and 
29(1)(k) of the ACL.  



Infringement Notices 

Trader  Date paid and amount 

Compare the Market Pty Ltd 8 August 2014 
1 notice totalling $10 200 

Mrs Le Tian t/as 
SavingForAussie 

31 July 2014 

1 notice totalling $2 400 
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