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Acronyms and Initialisms

A&R Artists and Repertoire

ABA Australian Bankers Association

ACCC Australian Competition and Consumer Commission

ACL Australian Consumer Law

ACT Australian Capital Territory

AECL Australian Egg Corporation Limited

AEMC Australian Energy Market Commission

ACTTAB ACTTAB Limited

AER Australian Energy Regulator

ALH Australian Leisure and Hospitality Group

APIA Australian Poultry Industries Association

APA APA Group

APTPPL APT Petroleum Pipelines Pty Limited

ARTC Australian Rail Track Corporation 

APER Asia Pacific Energy Regulatory

ASEAN Association of South East Asian Nations

CCA Competition and Consumer Act 2010

CCC Consumer Consultative Committee

CCG Consumer Consultative Group
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DMIA Demand Management Innovation Allowance

DMIS Demand Management Incentive Scheme

DNSP Distribution Network Service Provider
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FIRB Foreign Investment Review Board
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HVAU Hunter Valley Access Undertaking
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IAU Interstate Rail Network Access Undertaking

ICN International Competition Network

ICPEN International Consumer Protection Enforcement Network

IIC Internal Interconnection Cable

LBAS Local Bitstream Access Service

LPG Liquid Petroleum Gas

LSS Line Sharing Service 

MAPS Moomba to Adelaide Pipeline System

MDBA Murray Darling Basin Authority

MDF Main Distribution Frame

MEH Metered Energy Holdings Pty Ltd

NEM National Electricity Market

NGL National Gas Law

NSP Network Service Plan

NTSC Negotiated Transmission Service Criteria

OECD Organisation for Economic Co-operation and Development

PHCBG Private Hospital Collective Bargaining Group

POI Points of Interconnect

RBP Roma to Brisbane Pipeline

RIT-T Regulatory Investment Test for Transmission

RULP Regular Unleaded Petrol

RWWA Racing and Wagering Western Australia

SAU Special Access Undertaking

SSFL Southern Sydney Freight Line

STIV Service Target Performance Incentive Scheme

STTM Short Term Trading Markets

SVHA Group St Vincent’s Health Australia Limited

SWC State Water Corporation of NSW

the Act Competition and Consumer Act 2010

ULLS Unconditional Local Loop Service

UMA Universal Music Australia 

UMHL Universal Music Holdings Limited

WCIR Water Charge (Infrastructure) Rules
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Overview

The Australian Competition and Consumer Commission (ACCC) administers, enforces and ensures 
compliance with the Competition and Consumer Act 2010 (the Act), including the Australian Consumer Law 
(ACL). This work enhances the welfare of Australians by promoting competition and fair trading and protecting 
consumers from unfair business practices. The ACCC and Australian Energy Regulator (AER) also regulate 
national infrastructure services and other markets where there is limited competition and natural monopoly 
characteristics. 

The ACCC and AER’s priorities are reflected in four key goals: 
•	 to maintain and promote competition and remedy market failure

•	 to protect the interests and safety of consumers and support fair trading in markets

•	 to promote the economically efficient operation of, use of and investment in monopoly infrastructure, 

•	 to increase our engagement with the broad range of groups affected by what we do. 

During the September 2012 quarter the ACCC demonstrated its commitment to protecting consumers 
from businesses engaging in misleading and deceptive conduct. Pecuniary penalties exceeding $2 million 
were awarded in two cases, one against the company which at the time litigation commenced was called 
Energy Watch Pty Ltd and, the other, EDirect Pty Ltd for misleading and deceptive conduct, in the provision 
of services to facilitate switching between energy retailers and the telemarketing of mobile phone contracts 
respectively. Judgments awarded against Metricon Homes, Exclusive Media and Publishing Pty Ltd and 
Rosie’s Free Range Eggs which included penalties ranging from $50 000 to $800 000 further affirmed the 
ACCC’s effective use of litigation to address harmful or blatant conduct affecting consumers and markets. 
International air cargo cartel proceedings against a number of international airlines continued, with the High 
Court dismissing an appeal by PT Garuda for immunity under the Foreign States Immunities Act 1985.  

The ACCC and AER worked to address consumer energy affordability and door-to-door marketing issues in 
the September 2012 quarter. The ACCC’s ‘Knock! Knock! Who’s There?’ campaign provided consumers with 
practical guidance on their rights when salespeople come knocking as well as handy aids like ‘Do Not Knock’ 
stickers. The AER launched the user friendly energy comparison website Energy Made Easy, providing a range 
of tools to assist consumers and small businesses to make informed choices about electricity and gas offers, 
and better understand their energy usage and requirements.

Our product safety area was active in protecting consumers. This included negotiating a voluntary recall 
of 24 000 Ateco Automotive motor vehicles with parts which posed a potential risk on replacement; the 
completion of the WinterSafe campaign; and progress in a number of proposed mandatory standards, such as 
a mandatory information standard for fuel pricing displays and mandatory warning labels for children’s portable 
swimming pools. 

In its role reviewing mergers and acquisitions, the ACCC pre-assessed 36 matters and completed 24 reviews, 
including confidential and public merger reviews. Decisions included decisions not to oppose the proposed 
acquisition of Consolidated Media Holdings by News Corporation, following a review which found that News 
Limited’s incentives in the supply of media content were unlikely to be significantly changed by the acquisition. 
The ACCC also decided not to oppose the proposed acquisition of the recorded music business of EMI Group 
by Vivendi S.A. and Universal Music Australia. 

The ACCC released Statement of Issues on four matters raising competition concerns, including proposed 
acquisitions of a supermarket site by Woolworths Limited and pathology businesses of Healthscope Limited 
by Sonic Healthcare Limited. 

Several important final determinations were issued in the September 2012 quarter, including authorisations 
for an agreement between NBN Co and SingTel Optus to migrate SingTel Optus’ subscribers to the National 
Broadband Network, and final determinations issued in relation to rail infrastructure and airline services. 
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In the regulatory area of communications, the ACCC commenced its assessment of a revised Special Access 
Undertaking (SAU) lodged by NBN Co which sets out access terms for the National Broadband Network and, 
importantly, addresses concerns raised by the ACCC in relation to an earlier SAU. Other regulatory activities 
included working with the Murray-Darling Basin Authority on the water trading rules component of the Draft 
Basin Plan and associated guidelines. 

The ACCC continued to respond to consumer and business enquires to our Infocentre in as timely manner 
as possible given the extremely large call volumes we are experiencing.  In the September 2012 quarter more 
than 45 000 complaints and enquiries were received through the ACCC’s Infocentre, many of which related to 
door-to-door sales practices and other non-store retailing. 

The ACCC actively engaged with international counterparts through events promoting consumer protection 
and competition, effective cross border law enforcement and best practice regulation. In addition, significant 
work on product safety was progressed at the international level through the ACCC’s membership of 
the Organisation for Economic Co-operation and Development’s Product Safety Working Party and the 
International Consumer Protection and Enforcement Network. We continue to work closely with our ACL 
co-regulators in the state and territory fair trading agencies to deliver strong outcomes for consumers 
nationally. 

Complementing work undertaken with state and territory fair trading agencies, the ACCC actively engaged 
with international counterparts through events promoting consumer protection and competition, effective cross 
border law enforcement and best practice regulation. In addition, significant product safety was progressed 
at the international level through the ACCC’s membership of the Organisation for Economic Co-operation 
and Development’s Product Safety Working Party and the International Consumer Protection Enforcement 
Network.
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1. Enforcement and compliance

Maintaining and enhancing compliance with the Competition and Consumer Act 2010 (the Act), including the 
Australian Consumer Law, is a key objective of the ACCC. This is achieved by promoting competition and 
informing markets, encouraging fair trading and protecting consumers. The enforcement function of the ACCC, 
including litigation, is well supported by its liaison, analysis, outreach and compliance sections.

Complaints and inquiries
During the September 2012 quarter the ACCC responded to 45 949 complaints and inquiries from businesses 
and consumers, an increase of 13.77 per cent from the June 2012 quarter (email up 28.71 per cent to 25 349, 
telephone down 0.8 per cent to 20 090 and letter correspondence up 15.5 per cent to 510).

Of these, 43 070 complaints and inquiries were entered into the ACCC’s database with 1331 matters flagged 
for further consideration. Complaints and inquires not entered into the ACCC’s database were determined to 
raise issues that fell outside of the ACCC’s role and responsibilities.
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Chart 1.1: The ten identifiable industries attracting the most complaints (excluding scams)
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Scam contacts
Scam activity contacts continued to be significant, accounting for 19 968 or 46 per cent of the complaints and 
inquiries entered into the ACCC’s database during the September 2012 quarter. The highest number of scam 
contacts received related to advance fee fraud, and computer hacking scams (including the ‘Microsoft scam’). 

Scamwatch calls are largely reflected in the e-mail volumes rather than the call volumes as the voice 
transaction was outsourced for the period 2 July to 26 September 2012 and the ACCC received reports of 
these calls via web forms. The outsourcer answered 10 901 calls to the Scamwatch line in the quarter.

Table 1.1: Top ten identifiable scam categories

Scam type Number of reported scams

Advanced fee / up-front payment (Nigerian style) 5 744

Modem jacking / key-logging (including computer hacking) 2 612

Unexpected prizes 2 286

Online auction & shopping 1 912

Lottery & sweepstakes 1 660

Banking & online account (including Phishing) 1 363

Job & employment (including business opportunity) 579

Dating & romance (including adult services) 503

False billing (advertising, directories, domain names, office supplies) 469

Mobile phone (ringtones, competitions, missed calls) 307
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Enforcing the Act for businesses and consumers
In undertaking its enforcement and compliance activity, the ACCC remains committed to working in the 
interests of consumers. As Australia’s national consumer protection and competition agency, the ACCC 
manages its enforcement and compliance processes to achieve effective and efficient outcomes that 
serve the public interest, in accordance with the ACCC’s Enforcement and Compliance Policy, available at 
www.accc.gov.au. The ACCC works with the Treasury, Australian Securities and Investments Commission and 
state and territory Australian Consumer Law (ACL) regulators and on the committees established to facilitate 
ACL co-operation.

Litigation commenced
The ACCC commenced four first-instance litigation proceedings in the Federal Court of Australia during the 
September 2012 quarter for alleged breaches of the Act (or the former Trade Practices Act 1974). 

Fair trading and consumer protection

Pepe’s Ducks Ltd

Justice Bromberg | Federal Court Melbourne

Commenced 9 July 2012 | VID470/2012

The ACCC instituted proceedings in the Federal Court against Pepe’s Ducks in relation to alleged false, 
misleading or deceptive conduct in relation to the promotion and supply of its duck meat products. 

The ACCC alleges Pepe’s Ducks made false or misleading claims on its packaging, website, delivery trucks, 
signage, stationery and merchandise by using a written representation that its ducks were ‘open range’, a 
written representation that its ducks were ‘grown nature’s way’ and various pictorial representations of a duck 
living in outdoor conditions against the background of a lake. The ACCC alleges that the duck meat products 
supplied by Pepe’s Ducks was processed from ducks raised solely in indoor sheds without access to the 
outdoors or other conditions in which ducks naturally live.

Leslie Forsyth Stott

Justice Middleton | Federal Court Melbourne

Commenced 18 July 2012 | VID504/2012

The ACCC instituted proceedings in the Federal Court against Leslie Forsyth Stott, a former director of 
Crimeguard International Security Systems Pty Ltd, for alleged involvement in a pyramid selling scheme. 

The ACCC alleges that Mr Stott participated in and induced others to participate in a pyramid selling scheme, 
engaged in conduct that was misleading or deceptive and made representations as to the profitability of the 
business that were false and misleading.

http://www.accc.gov.au/content/index.phtml/itemId/344494
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Artorios Ink Co Pty Ltd

Justice Bromberg | Federal Court Melbourne

Commenced 10 September 2012 | VID652/2012

The ACCC instituted proceedings in the Federal Court against Artorios Ink Co and its sole director alleging 
misleading or deceptive conduct and misleading representations in relation to the supply of printer cartridges.

The ACCC alleges that during 2011 and 2012, Artorios Ink made representations that included that the 
business had agreed to purchase printer cartridges from Artorios Ink, that Artorios Ink was an approved regular 
or current supplier of the business, and that Artorios Ink had instituted proceedings in the Magistrates’ Court of 
Victoria against the business to obtain payment for printer cartridges, none of which was in fact true. 

Competition

Renegade Gas Pty Ltd (t/as Supagas NSW), Speed-E-Gas Ltd & Ors

Justice Jacobson | Federal Court Sydney

Commenced 23 August 2012 | NSD1239/2012

The ACCC instituted proceedings in the Federal Court against Renegade Gas, Speed-E-Gas, Paul Berman, 
Corey John Smith, Geoff Michael Hobby and Jay Russell Wilson in relation to alleged cartel conduct. 

The ACCC alleges that between 2006 and 2011, these companies, through their senior executives and sales 
staff, gave effect to an anti-competitive cartel arrangement which included not supplying liquid petroleum gas 
(LPG) cylinders for forklifts to each others’ customers. 

Proceedings concluded
Seven first-instance enforcement litigation proceedings relating to fair trading and consumer protection were 
finalised during the September 2012 quarter. Two appeals were finalised during the same period.

Fair trading and consumer protection

ACN 135 183 372 (in Liquidation) (formerly known as Energy Watch Pty Ltd) & Anor

Justice Marshall | Federal Court Melbourne

Commenced 26 August 2011 | Concluded 13 July 2012 | VID930/2011

Proceedings in the Federal Court against the company formerly known as Energy Watch and its former CEO 
Benjamin Polis for alleged misleading advertising relating to representations about the nature of the company’s 
service and the savings consumers would make by switching energy retailers through the company’s service. 

Outcome | Pecuniary penalties totalling $2.015 million, declarations and costs.
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Metricon Homes QLD Pty Ltd

Justice Collier | Federal Court Brisbane

Commenced 25 June 2011 | Concluded 31 July 2012 | QUD299/2012

Proceedings in the Federal Court against Metricon Homes QLD in relation to alleged misleading and deceptive 
conduct in relation to advertising for the build and sale of homes in South-East Queensland and northern 
New South Wales. Metricon QLD agreed that some of its advertising and promotional material was false or 
misleading and consented to the penalties and other orders sought from the Court.

Outcome | Pecuniary penalty $800 000, declarations, undertaking to not make similar misrepresentations for a 
period of 3 years and contribution towards ACCC costs. 

Rosemary Bruhn (Rosie’s Free Range Eggs)

Justice Lander | Federal Court Adelaide

Commenced 2 March 2012 | Concluded 5 September 2012 | SAD51/2012

Proceedings in the Federal Court against Rosemary Bruhn in relation to conduct involving substituting cage 
eggs for free range eggs. The ACCC alleged that from March 2007 to October 2010, Ms Bruhn represented 
that the eggs she supplied to 109 business customers in South Australia including retail outlets, bakeries, 
cafes and restaurants, were free range when a substantial portion of the eggs were in fact cage eggs.

Outcome | Pecuniary penalty $50 000, declaration, injunction, corrective publication orders, compliance 
training and costs.

EDirect Pty Ltd

Justice Reeves | Federal Court Brisbane

Commenced 25 March 2011 | Concluded 6 September 2012 | NTD3/2011

Proceedings in the Federal Court against EDirect in relation to misleading and deceptive conduct. The ACCC 
alleged that EDirect sold mobile phone contracts, via telemarketing, into areas where it was unable to supply 
the associated mobile phone services at the nominated address of certain consumers, due to there being no 
network coverage.

Outcome | Penalty $2.5 million.

EDirect Pty Ltd

Justice Reeves | Federal Court Darwin

Commenced 18 August 2010 | Concluded 21 September 2012 | NTD28/2010

The Federal Court has dismissed an application for declarations that EDirect Pty Ltd engaged in systemic and 
specific unconscionable conduct, and misleading and deceptive conduct in its telemarketing of mobile phone 
services. EDirect went into liquidation after the ACCC commenced this litigation.

The ACCC had alleged that EDirect made misleading representations to customers and engaged in 
unconscionable conduct in its sales method and in its dealings with specific customers by using a high 
pressure, relentless sales tactics.

Outcome | Application dismissed. 
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Exclusive Media & Publishing Pty Ltd 

Justice Dowsett | Federal Court Brisbane

Commenced 21 September 2011 | Concluded 20 September 2012 | QUD306/2011

Proceedings in the Federal Court against Exclusive Media & Publishing in relation to alleged misleading and 
deceptive conduct, harassment and coercion and unconscionable conduct in relation to advertising services 
that were never requested or provided.

Outcome | Pecuniary penalties totalling $500 000, declarations, injunction and contribution to costs. 

Neighbourhood Energy Pty Ltd & Anor

Justice Marshall | Federal Court Melbourne

Commenced 26 March 2012 | Concluded 27 September 2012 | VID268/2012

Proceedings in the Federal Court against Neighbourhood Energy and its former marketing company Australian 
Green Credits in relation to their door-to-door selling practices. 

The ACCC alleged that the respondents breached the ACL by failing to immediately leave the premises at the 
request of the occupier, including by way of a ‘do not knock’ sign. This is the first case to be brought under the 
Unsolicited Consumer Agreement provisions of the ACL. These breaches included a failure to leave the homes 
of consumers when requested, including by way of a ‘do not knock’ sign.

Neighbourhood Energy, a Victorian-based electricity retailer and a wholly owned subsidiary of Alinta Holdings, 
was ordered by consent to pay a penalty of $850,000. Australian Green Credits, the former door-to-door 
marketing contractor for Neighbourhood Energy, was ordered by consent to pay $150,000, and both parties 
contributed towards the ACCC’s costs.

The Court declared that door-to-door salespeople engaged by Australian Green Credits to sell electricity on 
behalf of Neighbourhood Energy failed to leave the homes of two consumers upon request, in breach of the 
ACL. In both instances, the initial request was made by a notice that stated ‘do not knock’ and indicated that 
unsolicited door-to-door selling was unwelcome at that home. 

The Court also declared that Neighbourhood Energy and Australian Green Credits engaged in misleading 
and deceptive conduct. Salespeople representing Neighbourhood Energy made misleading and deceptive 
statements to consumers, including that the salesperson was not there to sell anything, and that the consumer 
had been ‘zoned incorrectly’ and was being wrongly billed by their supplier. 

The Court further declared that Neighbourhood Energy and Australian Green Credits breached the ACL 
because the salespeople did not clearly advise consumers, at all or before starting to negotiate certain matters 
that the ACL requires to be disclosed.

Outcome | Pecuniary penalties totalling $1 million, declarations, injunctions and contribution to costs.
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Other litigation matters

PT Garuda Indonesia Ltd (High Court appeal)

Chief Justice French, Justices Gummow, Heydon, Hayne, Crennan | High Court Canberra

Commenced 7 October 2011 | Concluded 7 September 2012 | S343/2011

Proceedings related to the appeal to the High Court by PT Garuda Indonesia for immunity from the ACCC 
proceedings alleging cartel conduct against a number of international airlines relating to surcharges applied 
to the carriage of air freight. Garuda had claimed that it was entitled to sovereign immunity under the Foreign 
States Immunities Act 1985, as it was owned by the Indonesian Government.

The High Court unanimously dismissed Garuda’s appeal and held that Garuda had no claim to immunity from 
ACCC allegations of cartel conduct.

Garuda will not be joined to the main proceedings commencing in October, however the ACCC will act to bring 
separate proceedings against Garuda before the Court as soon as possible.

Outcome | Appeal dismissed with costs.

Global One Mobile Entertainment Pty Ltd & Anor (appeal)

Justices Greenwood, Logan, Yates | Federal Court Sydney

Commenced 6 July 2011 | Concluded 14 September 2012 | NSD1106/2011

Proceedings related to the appeal to the Federal Court by Global One Mobile Entertainment in relation to 
an earlier court decision that certain advertisements were misleading or likely to mislead consumers about 
continuing premium rate mobile phone subscriptions.

The Full Federal Court dismissed the appeal and upheld Justice Bennett’s findings of contraventions and 
penalties totalling $375 000.

Outcome | Appeal dismissed with costs.

Court enforceable undertakings accepted
The ACCC accepted four enforcement-related section 87B undertaking during the September 2012 quarter.

Fair trading and consumer protection

Retail Food Group Ltd

Section 87B Undertaking given 16 July 2012 

Undertaking related to comments made by Brumby’s Bakeries to its franchisees suggesting that franchisees 
link retail price increases to the carbon price. 

Outcome | Retail Food Group has undertaken that it will not engage in similar conduct in the future. 
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Equipserve Solutions Pty Ltd

Section 87B Undertaking given 25 July 2012 

Undertaking relates to statements made by Equipserve Solutions in an email to its customers which attributed 
the entire amount of an increase in the price of refrigerant gas to the carbon price, when that was not the case. 

Outcome | Equipserve Solutions has undertaken that it will not engage in similar conduct in the future, issue 
corrective notices to customers on its website and implement a trade practices compliance program. 

G & R Wills Holdings Pty Ltd

Section 87B Undertaking given 20 August 2012 

Undertaking relates to G & R Wills Holdings supplying baby walkers, and offered for supply two models of 
strollers, which did not comply with the relevant mandatory product safety standards. G & R Wills also paid 
three infringement notices in relation to this conduct.

Outcome | G & R Wills has undertaken that it will not engage in similar conduct in the future, will implement a 
trade practices compliance program and a $25 000 consumer education campaign.

Valiant Enterprises Pty Ltd

Section 87B Undertaking given 18 September 2012 

Undertaking related to resale price maintenance. Valiant Enterprises, a distributor of baby products, attempted 
to induce an online retailer not to advertise the AngelCare AC 1100 baby monitor for sale at a price less than 
the specified by Valiant Enterprises. 

Outcome | Valiant Enterprises has undertaken that it will not engage in similar conduct in the future, will write 
to its retailer clients to alert them to the undertaking, place a corrective notice on its website and implement a 
trade practices compliance program.
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2. Communicating with consumers  
and businesses

Key areas of education and outreach for the ACCC
The ACCC has a strong record of working with other regulators, government departments, businesses, 
industry associations and consumer associations in monitoring emerging trade practices issues and educating 
key stakeholders. 

The ACCC also engages with industry associations, professional associations and consumer associations to 
promote greater understanding of the Competition and Consumer Act and to respond to issues identified by 
those organisations. In the September 2012 quarter these engagements included: 
•	 presentations and attendance at a number of key industry events including the National Associations 

Conference, the Victorian Small Business Festival, the BECA Futures Forum and the Local Community 
Services Association Conference.

•	 a joint meeting of the ACCC’s Consumer Consultative Committee and AER’s Customer Consultative Group 
to discuss energy issues impacting on consumers. At the meeting, the ACCC Chair launched a research 
report into the door-to-door sales industry and the new ACCC ‘Knock! Knock! Who’s There?’ consumer 
guidance material and ‘Do Not Knock’ stickers.

•	 sponsorship of the COSBOA/NAB National Small Business Summitt, which was held on 1 and 2 August 
2012 in Melbourne. The ACCC presented on the ACCC’s small business activities and launched the 
ACCC’s Small Business, Franchising and Industry Codes Report (January – June 2012). 

•	 the ACCC participated in two conferences on debt management and financial literacy; the Australia 
Bankers’ Association ‘Broadening Financial Understanding Conference’ on 5 September 2012 in Sydney, 
and the Financial and Consumer Rights Council’s State Conference on 6 and 7 September 2012 at 
Cape Schanck.
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Product safety
In the September 2012 quarter the ACCC launched two new free applications for smartphone devices, the 
‘Keeping Baby Safe’ app for iPhone and iPad and the ‘Recalls Australia’ app for Android devices. The ACCC 
also launched Chinese translated product safety information online via www.productsafety.gov.au/chinese. 

The ACCC, NRMA and other organisations collaborated in a survey to address concerns about mobility 
scooter safety. A report of the research was released on 6 September 2012.

The ACCC and state and territory consumer protection agencies, led by Victoria produced and launched 
a Product Safety guide for business. The new guide specifically developed for discount variety stores and 
weekend market stallholders will assist these small businesses better understand mandatory product safety 
requirements and ensure the products they are selling are safe. The guide is presented in English, Chinese and 
Vietnamese. 

The guide was publicised via traditional and social media and the Product Safety Australia website. Victoria 
is currently organising the distribution of the hardcopy of the guide to discount variety stores and key 
intermediaries across Australia.

The ACCC continued the online WinterSafe campaign via Twitter, Facebook and the Product Safety Australia 
website. The campaign provided useful product safety tips for the winter season and encouraged the audience 
to share their own safety tips. The Product Safety Australia website has been updated to better reflect the 
most frequently asked questions.

Australian Consumer Law
The ACCC continued to work with businesses, industry associations and consumer groups to promote 
awareness of the ACL and the rights and obligations that it provides. Key activities for the quarter included:
•	 participation in monthly meetings of the Compliance and Dispute Resolution Advisory Committee (CDRAC) 

and the Education and Information Advisory Committee (EIAC) which are comprised of ACL regulators

•	 development of publications, post cards and articles on consumer protection issues for distribution to 
consumers or inclusion in industry newsletters and journals, presentations at industry events and the 
dissemination of ACCC and joint-agency guidance material through the ACCC and other government 
agency networks including local government. The publications covered topics on the new law regarding 
warranties against defects, repair notices, consumer guarantees and consumer rights in relation to door to 
door sales practices.

These activities enable the ACCC, together with state and territory counterparts, to deliver consistent guidance 
to business and consumers about their rights and obligations under the ACL.

The ACCC continued to work closely with the Treasury, ASIC, and state and territory consumer protection 
agencies on national projects for:
•	 Indigenous consumer issues: addressing a number of issues identified in the National Indigenous 

Consumer Strategy as key to improving the trading practices of traders serving Indigenous consumers.

•	 Extended warranties: identifying areas of non-compliance with the ACL and educating consumers about 
key issues affecting decisions about whether or not to purchase extended warranties. 

•	 Environmental claims: compliance with energy efficiency measures that are potentially misleading, vague 
or false.

•	 Consumer guarantees: educating suppliers of goods on the consumer guarantee provision of the ACL.

•	 Online group-buying traders: to address consumer concerns regarding online group-buying traders.

http://www.productsafety.gov.au/chinese
http://www.productsafety.gov.au/content/index.phtml/itemId/996539
http://www.productsafety.gov.au
http://www.nics.org.au/
http://www.nics.org.au/


18     ACCCount—1 July to 30 September 2012

2. Communicating with consumers and businesses

18     ACCCount—1 July to 30 September 2012

Online markets project
With the rapid development of e-commerce, the ACCC has established a project team to focus on specific 
enforcement and compliance activities on impediments to competition in the online trading environment. 
Resources have been allocated to examine the state of the market, particularly the online consumer goods 
markets available to Australian consumers and the relevant distribution channels, to identify where possible, 
if impediments to competition may exist. Such impediments may initiate from various parts of the distribution 
chain and may also impact different retail channels, such as online retailing, bricks and mortar retailing, local 
businesses and overseas retail channels.

The ACCC is liaising with industry participants to develop a better understanding of how particular distribution 
models operate and the economic considerations facing different businesses. The ACCC is also responding 
to individual matters on a case-by-case basis and monitoring other high profile international competition 
investigations to consider whether the outcomes have a suitable flow-on effect on Australian businesses and 
consumers. This work will assist the ACCC to prioritise its enforcement and compliance activities to facilitate 
competitive markets, innovation and overall consumer welfare. It will also ensure that access to new online 
markets remain open to all, and in particular to small businesses. 

Consumer protection issues in Indigenous communities
The ACCC’s Indigenous consumer protection strategy identifies and addresses consumer protection issues 
of concern to Indigenous consumers. The ACCC is consulting with the appropriate agencies to facilitate 
more effective information sharing. The ACCC is also contributing to the work undertaken with the National 
Indigenous Consumer Strategy to address specific areas of concern to Indigenous consumers, such as unfair 
trading practices and consumer literacy.

Indigenous communities continued to be the focus of the ACCC’s consumer guarantees awareness raising 
activities. Indigenous communities were identified as one of the sectors of the population that are more at risk 
of detriment and having lower levels of awareness about their consumer rights than the broader community. 
As part of the focused efforts to reach this audience, a poster and fridge magnet about consumer guarantee 
rights, prepared by Indigenous communication specialists, was disseminated to Indigenous communities.

The ACCC continues to operate its Indigenous Hotline, 1300 303 143 and has a dedicated Indigenous 
outreach officer who visits remote communities in the Northern Territory on a regular basis. 

Consumer guarantees
The advertising component of the ACCC’s national consumer guarantees campaign ‘Repair, replace, refund’ 
drew to a close at the end of June 2012. The campaign aimed to increase consumers’ awareness of their 
rights when they buy goods and services that are faulty, unsafe or do not work as intended, or that fail to meet 
the specified requirements. The campaign was also aimed at increasing consumer confidence to contact the 
business if they have a problem with their product or service, or their local consumer protection agency or the 
ACCC if the business does not comply with its obligations under the Australian Consumer Law. The campaign 
focused on those consumers identified to be more at risk of detriment, including consumers from culturally and 
linguistically diverse backgrounds, Indigenous consumers, young consumers and those living in regional areas. 

In the September 2012 quarter the effectiveness of the campaign was evaluated. This included preparing a 
campaign evaluation report for the Department of Finance and Deregulation’s Independent Communications 
Committee, and raising young consumers’ awareness of consumer guarantees through a consumer rights 
postcard competition for secondary school students.
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The campaign evaluation included consumer surveys to measure the impact of the campaign on raising 
consumer awareness. The survey results and other information collated regarding activities by the ACCC and 
stakeholders to support the campaign indicated that the campaign successfully met its objectives.

The ACCC’s evaluation of the campaign indicated a significant increase in the level of confidence of the 
consumers surveyed in relation to their knowledge of the consumer rights in the situation where they purchase 
a faulty product or service. The largest increases in confidence were amongst consumers who do not speak 
English at home and consumers with an education level of high school or below.

During the quarter, the ACCC continued to engage in a range of education and awareness raising activities 
to complement the advertising campaign, including the dissemination of campaign material through several 
key intermediaries involved with various target community groups, including Indigenous communities, migrant 
communities and regional consumers. 

While the campaign primarily targeted consumers, the ACCC continued to work closely with businesses, 
business stakeholder groups and intermediaries as part of its ongoing education and engagement activities to 
increase businesses’ awareness about rights and obligations under the consumer guarantees provisions. This 
included engagement with key retail industry associations and large and small retailers, particularly businesses 
in the electronic, telecommunications and whitegoods sectors, including manufacturers and importers about 
consumer guarantees education and compliance matters. These engagement activities are ongoing.

Unsolicited selling
In 2011, the ACCC established a project to implement strategies to curb the detrimental effects of door-to-
door marketing practices. This project is a collaborative effort between the ACCC and the AER.

As a part of the project, the ACCC commissioned an industry research report and launched its ‘Knock! Knock! 
Who’s there?’ consumer awareness-raising campaign. These were launched on 17 August 2012 at a joint 
meeting of the ACCC’s Consumer Consultative Committee and AER’s Consumer Consultative Group. The 
launch received significant media coverage across all major metropolitan and regional media markets, reaching 
an estimated audience of over 11.5 million Australians.

The Research in to the door-to-door sales industry in Australia report was prepared by Frost & Sullivan Pty Ltd 
and represented the first industry report prepared using information provided by key traders using this sales 
channel, door-to-door service providers and both former and current door-to-door sales people.

The report provided insights into:
•	 The scale and scope of the door-to-door sales industry in Australia: In 2011, over 1.3 million sales were 

conducted through this sales channel and of these approximately 1 million sales related to energy services. 
On average every home in Australia is knocked eight times a year.

•	 Industry structure: Companies usually engage third party sales agents to deliver door-to-door sales 
services, with remuneration typically based on commission. This model may encourage agents to adopt 
tactics that are not fully compliant in order to optimise sales. 

•	 Non-compliance: Some research participants reported preying on vulnerable ‘easy targets’, using false 
pretexts to hook consumers in such as pretending to have lost their dog, or failing to provide consumers 
with certain information as required under the ACL.
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The ACCC’s ‘Knock! Knock! Who’s there?’ campaign was launched to help consumers confidently exercise 
their rights when buying at their door. The key message is ‘it’s OK to say no, and it’s OK to change your mind’. 
The ACCC has produced a range of practical educational tools including:
•	 Knock! Knock! Who’s there? Door to door sales – a guide for consumers  

•	 Knock! Knock! Who’s there? Door to door sales – a consumer’s guide brochure (including a proforma 
contract cancellation notice that can be used by consumers who wish to get out of a door-to-door 
contract within the cooling-off period.) 

•	 Knock! Knock! Who’s there? door hanger postcard

•	 ACCC ‘Do Not Knock’ sticker

Translated brochures to assist potentially disadvantaged and vulnerable consumers from non-English speaking 
backgrounds to understand their rights will be available shortly. 

The consumer education material was well-received by the public, with nearly 40 000 orders received for 
the ‘Do Not Knock’ sticker in one month. More information on the research and campaign are available at 
www.accc.gov.au/doortodoor.

Scams
During the quarter, the ACCC continued work on initiatives to alert consumers to new and emerging scams. 
The ACCC’s SCAMwatch website (www.scamwatch.gov.au) is the Australian Government’s website for 
information on scams. SCAMwatch is also on Twitter. SCAMwatch has developed into a widely recognised 
brand with media and other agencies referring the public to the site to learn more about and report scams 
activity.

In the September 2012 quarter, SCAMwatch attracted close to 280 000 unique visits and to date has 
issued   1824 tweets and gained almost 3800 followers. 

SCAMwatch includes a free subscription service to alert the public to new scams. Five ‘SCAMwatch radars’ 
were issued in the quarter covering:
•	 ‘With one month left to lodge your tax return, beware of tax time scams.’ The ACCC and the ATO issued a 

joint radar to alert consumers and small businesses to scam calls or emails around tax time. 

•	  ‘Beware of reclaim scams.’ In July, the ACCC warned the public about scam calls or emails claiming that 
one is entitled to reclaim fees or rebates due to overpaid taxes, bank fees or compensation.

•	 ‘”Hitman” scam resurfaces.’ In July, the ACCC warned Australians to beware of SMS death threats from 
scammers claiming to be ‘hit men’ hired to kill the SMS recipient unless they sent cash.

•	 ‘Protect your retirement savings from scammers.’ In July, the ACCC issued a joint radar with the Australian 
Crime Commission Board to alert the public to offshore investment scammers targeting Australians. 

•	 ‘Update – beware of carbon price scams.’ In August, the ACCC advised consumers and businesses 
to be alert to carbon price scams, particularly calls asking for personal information in order to receive 
compensation.

http://www.accc.gov.au/content/index.phtml/itemId/1070446
http://www.accc.gov.au/content/index.phtml/itemId/1070449
http://www.accc.gov.au/content/index.phtml/itemId/1079343
http://www.accc.gov.au/content/index.phtml/itemId/1070453
http://www.accc.gov.au/doortodoor
http://www.scamwatch.gov.au
https://twitter.com/SCAMwatch_gov
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Product safety

Emerging hazards and product safety recalls
During the quarter, the ACCC:
•	 reviewed 763 mandatory reports of which 414 were referred to other regulators (predominantly food 

reports referred to Food Standards Australia New Zealand). The remaining 349 were at initial assessment 
stage or under assessment by the ACCC. 

•	 received notification and uploaded details of 116 consumer product safety recalls to the 
Product Safety Recalls Australia website – 758 of these recalls were for consumer goods, which are recalls 
actively managed by the ACCC. 

•	 significant recalls this quarter included the Ateco Automotive recall of approximately 24 000 Great Wall 
and Chery motor vehicles, Bumbo International Trust – Bumbo Baby Seats; and Dick Smith Electronics 
(Woolworths Limited) – Dick Smith 9” Portable DVD / Media Player.

Industry has continued its high use of the recalls progress reporting e-form, with take-up of 99.13 per cent for 
the quarter. The form is one of the tools used by the ACCC when reviewing recall effectiveness and deciding 
whether to stop monitoring a recall.

A number of chemical surveys were progressed, including assessments of hydrogen peroxide and carbamide 
peroxide in do-it-yourself teeth whitening products which resulted in the recall of a number of dangerous DIY 
teeth whitening kits. Other work included surveys of formaldehyde in bamboo flooring; hair straighteners; 
textiles and clothing; dimethyl fumarate in textile, clothing and footwear products; toxic metal elements in 
industrial water pumps; and Diethyl Phthalate in incense sticks and mosquito repellent coils.

Minimising potential harm to consumers
On 22 August 2012 the Assistant Treasurer initiated a process to ban small, high powered magnets that can 
cause serious injury or death if swallowed by children. A supplier conference was held on 20 September 2012 
to canvass industry views on the ban. The ACCC is currently considering these submissions and other factors 
in preparing a recommendation for the Assistant Treasurer.

In August 2012, the ACCC operated a stall at the International Spa and Beauty Expo in Sydney, which is 
Australia’s largest event for the health spa and beauty industries. At the expo staff distributed product safety 
bulletins about DIY teeth whiteners along with other ACCC chemicals and cosmetics bulletins to more than 
10 000 people from all sectors of the beauty trade. Over recent years, the ACCC has intervened in the supply 
of cosmetic products which present hazards to consumers including hair straighteners, teeth whiteners, hair 
dyes, nail varnishes, secondary sunscreens, and children’s face and finger paints.

A national survey program which focused on infant and nursery-related mandatory standards and bans was 
conducted resulting in over 100 unsafe products being removed from sale. Four product recalls of infant and 
nursery products were conducted by suppliers which accounted for in excess of 18 000 individual unsafe 
products being removed from shelves. 

The ACCC continues to engage with work safety authorities concerning the safety of quad bikes following the 
recent position paper from Safe Work Australia proposing engineering solutions for quad bikes. The paper 
was open for public comment by 28 September 2012. Similarly, the United States Consumer Product Safety 
Commission recently published a document notifying a proposed rule-making around quad bikes.

http://www.recalls.gov.au
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Regulatory policy
In the September 2012 quarter, the ACCC continued to progress work in relation to possible mandatory 
standards, including:
•	 consideration of issues raised in public submissions in response to the draft regulation impact statement 

for mandated warning labels on domestic trampolines

•	 progressing work in relation to the introduction of mandated warning labels on children’s portable 
swimming pools

•	 reviewing public submissions in relation to a proposed services standard for corded internal window 
coverings

•	 consideration of public submissions in relation to the review of the mandatory standard for baby walkers.

Case study: Joint regulatory action results in Australian recall of 
Great Wall and Chery vehicles
According to industry research analysts, Australia has been a test ground for Chinese car companies 
planning to expand their burgeoning global supply base. It therefore made international news when 
Ateco, the Australian importer of Great Wall and Chery vehicles, recalled 23 000 of their four-wheel-drive 
and passenger vehicles due to their engine and exhaust gaskets containing asbestos, a cancer-causing 
prohibited substance.

Although the problem was discovered in a shipment of car parts that were intercepted by Australian 
Customs and Border Protection, the investigation involved Commonwealth and state workplace safety 
authorities, as well as the Department of Infrastructure and Transport, who then sought advice from the 
ACCC regarding recall action.

As the hazard is posed during servicing of the vehicles only, the gaskets are to be replaced with asbestos-
free ones if and when required during replacement of the affected parts. However, the recall included that 
all new vehicles held by dealerships are to be rectified prior to sale, and a new replacement engine is to 
be offered to consumers who choose not to wait until affected components need replacing.

As well as contacting affected consumers and remedying all Great Wall and Chery new car fleets, Ateco 
have launched a training programme in the safe handling and disposal of asbestos by service technicians. 
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3. Mergers

Merger reviews undertaken in the September 2012 quarter
In the September 2012 quarter, 36 matters were pre-assessed by the ACCC as not requiring review. The 
ACCC reviewed 24 matters including two variations to undertakings, three confidential and 19 public merger 
reviews, of these two public reviews were withdrawn by the merger parties. Of the 19 matters reviewed 
publicly, 18 were cleared unconditionally and one resolved with undertakings. Also the ACCC expressed 
concerns in one confidential review of merger proposal. During this period two variations to undertakings 
were accepted (Flinders Ports and Asahi). There were 12 Foreign Investment Review Board (FIRB) requests 
assessed in the quarter.

Table 3.1: Pre-assessments and reviews completed 1 July to 30 September 2012

Confidential Public Total

Pre-assessed1 1 July – 30 September 2012 36 0 36

Total reviews undertaken 1 July – 30 September 2012 4 20 24

Total reviews can be broken down into the following categories:

Not opposed 2 16 18

Finished—no decision (including withdrawn)2 0 2 2

Opposed outright 0 0 0

Confidential review—ACCC concerns expressed 1 0 1

Resolved through undertakings3 0 1 1

Variation to undertaking accepted 1 1 2

Variation to undertaking rejected 0 0 0

Total matters assessed and reviews undertaken 40 20 60
1  Includes 12 matters referred by FIRB and assessed by the Coordination & Strategy Branch. They are not included in the timings 

in Table 3.2 below.
2  These are matters that were withdrawn or where no decisions were made. They are not included in the timings in Table 3.2 below.
3  Only public matters can be resolved with undertakings
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Time taken to assess mergers 
The following table breaks down the time taken by the ACCC to complete reviews of merger proposals in the 
September 2012 quarter. This does not include 36 pre-assessed matters (the majority of these are completed 
within two weeks); two matters that were either withdrawn or where no decision was formed on a confidential 
basis; two reviews of a completed acquisition; and two matters which involved acceptance of variations to 
existing undertakings.

Table 3.2: Time taken to review merger proposals 1 July – 30 September 2012 

Total review days  
(less clock stoppers)

Number of reviews

≤ 2 weeks 1

2 – 4 weeks 3

4 – 6 weeks 3

6 – 8 weeks 5

Total less than 8 weeks 12

Total more than eight weeks 6

Note: Total review days = Total business days less public holidays and time during which the review was 
suspended for the reasons set out in the ACCC Process Guidelines. These totals are posted on the ACCC 
website for all completed public reviews.

Statement of Issues
The ACCC will publicly release a Statement of Issues outlining the basis and facts where the ACCC has come 
to a preliminary view that a merger raises competition concerns that require further investigation. The purpose 
of releasing a Statement of Issues is to increase transparency and allows for the ACCC to obtain further 
information that may either alleviate or reinforce the concerns of the ACCC and in some cases provides an 
opportunity for merger parties to consider putting forward undertakings to resolve competition concerns.

In this quarter the ACCC publicly released a Statement of Issues on the following matters:
•	 Sonic Healthcare Limited proposed acquisition of Pathology businesses of Healthscope Limited - issued 

on 2 August 2012

•	 Nestle’ proposed acquisition of Pfizer Nutrition - issued on 31 August 2012

•	 Seven Group Holdings Limited proposed acquisition of Consolidated Media Holdings Limited - issued on 
13 September 2012

•	 Woolworths Limited proposed acquisition of supermarket site at Glenmore Ridge Village Centre - issued 
on 20 September 2012

Public competition assessments
To support the aim of fostering informed markets and provide an enhanced level of transparency in its decision 
making, the ACCC provides public competition assessments outlining how decisions are reached on matters 
of particular public interest or those that have important precedence value. 

In this quarter the ACCC released the following public Competition Assessment: 
•	 AGL Energy Limited proposed acquisition of Great Energy Alliance Corporation Pty Limited - Electricity - 

issued on 6 July 2012

http://www.accc.gov.au/content/item.phtml?itemId=1069455&nodeId=82c67509e0db704762415dacd9687262&fn=Sonic Healthcare Limited proposed acquisition of Pathology businesses of Healthscope Limited - 2 August 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1069455&nodeId=82c67509e0db704762415dacd9687262&fn=Sonic Healthcare Limited proposed acquisition of Pathology businesses of Healthscope Limited - 2 August 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1083981&nodeId=86abaacf44c52a77fc39404cbcf62f84&fn=Nestle' proposed acquisition of Pfizer Nutrition - 31 August 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1078827&nodeId=ab37d0276ff950c430be436f59106a10&fn=Seven  Group Holdings Limited proposed acquisition of Consolidated Media Holdings Limited - 13 September 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1078827&nodeId=ab37d0276ff950c430be436f59106a10&fn=Seven  Group Holdings Limited proposed acquisition of Consolidated Media Holdings Limited - 13 September 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1079895&nodeId=56045ba34af1cfd5be4734f96df6533b&fn=Woolworths Limited proposed acquisition of supermarket site at Glenmore Ridge Village Centre - 20 September 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1079895&nodeId=56045ba34af1cfd5be4734f96df6533b&fn=Woolworths Limited proposed acquisition of supermarket site at Glenmore Ridge Village Centre - 20 September 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1063994&nodeId=5aabde060fd0e3fae7d6f87ebbf6e809&fn= AGL Energy Limited proposed acquisition of Great Energy Alliance Corporation Pty Limited - Electricity - 6 July 2012.pdf
http://www.accc.gov.au/content/item.phtml?itemId=1063994&nodeId=5aabde060fd0e3fae7d6f87ebbf6e809&fn= AGL Energy Limited proposed acquisition of Great Energy Alliance Corporation Pty Limited - Electricity - 6 July 2012.pdf
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Matters
Major matters decided during the September 2012 quarter included: 

APA Group - proposed acquisition of Hastings Diversified Utilities Fund

Outcome | On 19 July 2012 the ACCC announced its decision not to oppose the proposed acquisition 
of Hastings Diversified Utilities Fund (HDF) by the APA Group (APA) (proposed acquisition), subject to 
court-enforceable undertakings from APA.

APA owns a number of gas transmission pipelines in Australia including the Moomba to Sydney Pipeline, the 
Victorian Transmission System and a 50 per cent interest in the SEA Gas pipeline. HDF is the owner of Epic 
Energy Pty Ltd which in turn owns several gas transmission pipelines including the South West Queensland 
Pipeline, the Queensland to South Australia/New South Wales Link and the Moomba to Adelaide Pipeline 
System (MAPS).

The ACCC undertook extensive consultation on the proposed acquisition, with a strong focus on the extent 
to which APA and Epic imposed competitive constraints upon each other. The ACCC examined whether the 
proposed acquisition would be likely to result in higher prices for the transportation of gas or more costly or 
difficult developments of new pipelines.

Following the release of the statement of issues, APA proposed an undertaking to divest the MAPS to address 
the competition concerns identified by the ACCC. As part of the review, the ACCC consulted on the proposed 
divestiture.

The ACCC had significant concerns that, absent the undertaking, APA would own all of the pipelines servicing 
Moomba and have a significant interest in both of the pipelines servicing Adelaide and that this would 
substantially lessen competition in the supply of gas transmission pipeline services and ancillary services. 

The ACCC, however, was satisfied that the divestiture of the MAPS addresses these primary competition 
concerns by ensuring that there is a separate owner of gas pipelines servicing Adelaide and Moomba.

While some market participants expressed concerns in relation to the transaction notwithstanding the 
undertaking, particularly in relation to the impact on transportation charges for any flows of gas from south to 
north in eastern Australia and on competition for the construction of new pipelines, the ACCC formed the view 
that, while there were concerns, they did not amount to a substantial lessening of competition.

News Corporation - proposed acquisition of Consolidated Media Holdings Limited

Outcome | On 2 August 2012 the ACCC announced its decision that it would not oppose the proposed 
acquisition by News Corporation of 100 per cent of the shares in Consolidated Media Holdings Limited (CMH). 

On 20 June 2012 the ACCC commenced a review of the proposed acquisition of CMH by News Corporation.

CMH is a 50 per cent shareholder in FOX SPORTS Australia which owns the Fox Sports channels. News 
already owned the other 50 per cent of FOX SPORTS. FOX SPORTS also owns 100 per cent of Sky Cable. 
Sky Cable is a 50 per cent shareholder in FOXTEL, Australia’s largest subscription television company.

The ACCC considered whether the proposed acquisition would give News or any of its related entities a 
materially increased incentive to supply content to FOXTEL in preference to other parties such as:
•	 other subscription television providers (including suppliers of internet protocol television)

•	 video on demand providers (including subscription video on demand), or

•	 free-to-air television broadcasters.

The ACCC considered that the proposed acquisition was unlikely to change News Corporation’s incentives 
in relation to the supply of content in Australia in any significant way. The ACCC noted that News Corporation 
has no interests in other free-to-air or subscription television entities in Australia and already owns 50 per cent 
of FOX SPORTS Australia and 25 per cent of FOXTEL.
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The ACCC concluded that this acquisition was unlikely to lead to a substantial lessening of competition in any 
relevant market.

Universal Music Holdings Limited - proposed acquisition of the recorded music business of 
EMI Group

Outcome | On 17 September 2012 the ACCC announced its decision to not oppose the proposed acquisition. 

On 7 March 2012 the ACCC commenced a public review of the proposed acquisition of the recorded 
music business of EMI Group Global Limited by Vivendi S.A. and Universal Music Holdings Limited (UMHL) 
(a 100 per cent subsidiary of Vivendi). 

In Australia, Universal Music Australia (UMA) and EMI Music Australia Pty Ltd were each in the business 
of discovering, recording and promoting artists across the full spectrum of music genres on behalf of their 
respective parent companies, and distributing their music to physical and digital retailers around the globe. 

UMA is also present in the downstream retail market in Australia through its GetMusic business, as well as an 
equitable interest in Songl. GetMusic is an à la-carte download style music retailer which is also supplied as a 
‘white label’ for retailers. Songl is a music streaming service.

Following extensive consultation with the merger parties and market participants, the ACCC formed the view 
that the proposed acquisition was unlikely to result in a substantial lessening of competition. Throughout its 
investigation the ACCC liaised closely with international competition regulators including the New Zealand 
Commerce Commission, the European Commission and the Federal Trade Commission.

The ACCC considered the proposed acquisition in the context of the following Australian based markets:
•	 the signing of artists and repertoire (A&R)

•	 wholesale supply of physical recorded music

•	 wholesale supply of digital recorded music

•	 the retail supply of digital music.

The ACCC considered that although barriers to entry for new small-scale entry in the A&R market did not 
appear high, barriers faced by a potential new major record company appear to be high such that significant 
new entry or expansion on a large scale was considered unlikely. However, the ACCC considered the merged 
entity would continue to be constrained by two other major record companies (Sony and Warner) and many 
independent record labels, and recording artists faced low barriers in switching to alternative record labels.

The ACCC investigated whether the proposed acquisition would be likely to substantially add to UMA’s ability 
and incentive to increase prices or increase UMA’s ability and incentive to foreclose competing suppliers of 
recorded music. The ACCC received no evidence to indicate that such an outcome was likely and wholesale 
customers (retailers) did not raise concerns during market inquiries.

The ACCC considered whether the proposed acquisition would add to the market power of the major record 
companies or substantially alter the competitive dynamics for the whole supply of digital recorded music. There 
was insufficient evidence to suggest that UMA would have the ability to obtain more favourable supply terms 
or prices from digital retailers of recorded music in Australia as a result of the proposed acquisition. Further, 
the ACCC considered that the merged firm would not have the ability and incentive to foreclose competing 
wholesale suppliers of digital music recordings from accessing downstream retail markets. 

The ACCC considered that the market for the retail supply of digital music was experiencing frequent and 
innovative entry and expansion and that the proposed acquisition would not result in a significant change in 
UMA’s ability to influence which retailers were commercially viable and popular with end-consumers.

The ACCC notes that subsequent to its decision to not oppose the acquisition, the European Commission 
approved the acquisition subject to a divestiture package offered by the parties. The ACCC’s clearance of the 
acquisition was not subject to a divestment undertaking from the parties as the ACCC considered that the 
acquisition was unlikely to substantially lessen competition in the Australian market. 



27     ACCCount—1 July to 30 September 2012

3. Mergers

27     ACCCount—1 July to 30 September 2012

ALH and Laundy Hotel Group - proposed acquisition of Caringbah Hotel

Outcome | On 19 July 2012 the ACCC announced its decision not to oppose the proposed acquisition by 
Australian Leisure and Hospitality Group (ALH) and the Laundy Hotel Group (Laundy) of the Caringbah Hotel in 
NSW. Woolworths Limited has a direct 75 per cent interest in ALH.

The ACCC commenced its review of the proposed acquisition on 1 March 2012. Under the terms of the 
proposed acquisition, ALH would acquire the business and assets while Laundy would acquire the freehold 
property. ALH would then enter into a long-term lease arrangement with Laundy for the use of the site.

The ACCC considered the impact of the proposed acquisition in the following relevant markets:
•	 the retail sale of packaged liquor for off-premises consumption in the market surrounding the target (the 

local retail liquor market)

•	 the retail sale of entertainment and gaming services, and liquor for on-site consumption, in the market 
surrounding the target (the local hotel market)

•	 the retail sale of packaged liquor for off-premises consumption in NSW (the NSW retail liquor market)

•	 the NSW market for the wholesale acquisition of liquor (the wholesale liquor acquisition market).

In undertaking this review the ACCC noted that retailers offering a large range and/or lower prices were 
often referred to as ‘destination’ stores because consumers may be more willing to undertake a dedicated 
trip or travel further to visit them than they would be for a smaller ‘convenience’ oriented alternative. The 
ACCC found that the Caringbah Hotel bottleshop was a ‘destination’ retailer. As such, for some types of 
purchases consumers would be likely to be willing to travel further to access this type of retailer compared 
to a convenience oriented alternative. 

In the local liquor retail market, the ACCC found that:
•	 compared to the majority of its geographically closest competitors, which are mostly smaller 

‘convenience’ oriented retailers, the Caringbah Hotel bottleshop was a vigorous and effective competitor, 
with a large range and extensive promotional activity; however, the Caringbah Hotel bottleshop was 
found to be no more vigorous and effective than other ‘destination’ retailers, including Dan Murphy’s and 
1st Choice Liquor

•	 the nearest existing Dan Murphy’s retailer (Woolworths equivalent ‘destination’ brand) to the target was 
at Hurstville, around 12 kilometres away by road. Following the proposed acquisition, ALH planned 
to establish a Dan Murphy’s outlet at the target site. While the ACCC found that Woolworths reacted 
regularly to prices at the Caringbah Hotel bottleshop for some products by altering the shelf prices at 
the Dan Murphy’s store in Hurstville, suggesting the two stores were competitors, given the distance 
and geographic barriers between them (such as the Georges River) it is unlikely the loss of competition 
between these two stores would have a substantial effect on competition in the local market

•	 while the proposed acquisition would lead to an increase in the presence of Woolworths brands in the 
Caringbah area, a number of local competitors would remain following the acquisition. These competitors 
would limit ALH/Woolworths’ ability to increase prices or reduce service. These competitors include 
another ‘destination’ retailer, the 1st Choice Liquor bottleshop (Coles’ destination brand) at Sylvania 
(approximately four kilometres from the target).

As a result of these findings, the ACCC considered that the proposed acquisition would be unlikely to have the 
effect of substantially lessening competition in the local retail liquor market.

In the NSW retail liquor market, the NSW wholesale liquor market and the local hotel market, the ACCC found 
that the proposed acquisition would be unlikely to have the effect of substantially lessening competition.
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4. Authorisations and notifications

Authorisations
During the September 2012 quarter, the ACCC issued nine final determinations, three draft determinations and 
made two interim decisions. The ACCC received 22 new authorisation applications covering 10 projects in the 
quarter.

Table 4.1: Authorisations received and decisions issued–July to September 2012

Total authorisations received 1 July – 30 September 2012 22

New 13

Revocation and substitution 9

Minor variations 10

Decisions issued 1 July – 30 September 2012 14

Draft determinations 9

Final determinations 3

Interim decisions 2
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Major authorisations
Major authorisations of note decided during the September 2012 quarter included: 

NBN Co Limited—A91290–A91292

Summary | On 23 January 2012 NBN Co Limited (NBN Co) lodged applications seeking authorisation of 
certain provisions of an agreement entered into with SingTel Optus and other Optus entities (Optus) to migrate 
Optus’ hybrid fibre-coaxial (HFC) subscribers to the national broadband network. 

Under the agreement, among other provisions, NBN Co will make progressive payments to Optus based on 
the actual number of customers that migrate from the Optus HFC network to the national broadband network, 
and Optus will progressively decommission parts of the HFC network that do not provide ongoing support for 
mobile infrastructure and business customers.  

Result | On 19 July 2012 the ACCC issued a determination granting authorisation for a period of 20 years.

Private Hospital Collective Bargaining Group— A91293

Summary | On 28 February 2012 the Private Hospital Collective Bargaining Group (PHCBG) applied for 
authorisation to collectively negotiate contract terms on behalf of independent private hospitals and small 
private hospital groups with medical suppliers and other businesses such as health insurers, and to share 
certain information for the purpose of benchmarking.

Result | On 20 August 2012 the ACCC issued a determination granting authorisation until 11 September 
2017 subject to a condition limiting the size of the group. Under the condition, the overall number of PHCBG 
member hospitals is restricted to no more than 75 private hospitals in total, comprising up to 50 private 
hospitals with not more than 200 beds each and up to 25 additional private hospitals with not more than 
20 beds each. The total number of hospitals in any one Australian state or territory is limited to no more than 
20 private hospitals.

St Vincent’s Health Australia & Ors—A91295

Summary | On 23 March 2012 St Vincent’s Health Australia Ltd and others (the SVHA Group) applied for 
authorisation for proposed joint negotiations by the SVHA Group with suppliers of goods and services and 
also with health insurers and other funding organisations as well as limiting, preventing or restricting the supply 
or acquisition of goods and services by any or all of the SVHA Group. The proposed conduct also includes 
exclusive dealing arrangements such that the supply of goods or services at St Vincent’s Private Hospital is 
conditional on a third person (funding organisations), acquiring goods or services from another entity in the 
SVHA Group. 

The applicants include St Vincent’s Health Australia Limited, The Holy Spirit Northside Private Hospital Limited, 
Trustees of Mary Aikenhead Ministries, and The Congregation of Religious Sisters of Charity of Australia trading 
as St Vincent’s Private Hospital Sydney. 

The authorisation was sought for as long as the SVHA Group are related bodies corporate or are directly or 
indirectly owned and controlled by the Sisters of Charity.

Result | On 12 September 2012 the ACCC released a final determination granting authorisation to St Vincent’s 
Health Australia Ltd & Ors to act collectively as a group for 10 years, being until 4 October 2022.
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Star Alliance—A91300 & A91306

Summary | On 23 April 2012 Air New Zealand, on behalf of the current and future members of the Star 
Alliance, applied for authorisation of Star Alliance’s Corporate Plus, Conventions Plus and Meetings Plus 
programs (the Programs). The Programs cover arrangements between Star Alliance members to jointly offer 
discounted fares, discounts on published fares and rebates to corporate customers and conference organisers 
under a single contract.

Result | On 25 July 2012 the ACCC issued a final determination granting authorisation for a period of 
eight years. 

Emirates and Flydubai—A91298 & A91299 

Summary | On 23 April 2012 Emirates and the Dubai Aviation Corporation (trading as Flydubai) applied for 
authorisation to make, and give effect to, an Affiliation Agreement. 

Under the Affiliation Agreement the applicants will coordinate on international air passenger transport and 
international air cargo transportation services between Australia and the Middle East/South East Asia and 
between Australia and Germany.

Result | On 25 July 2012 the ACCC issued a final determination granting authorisation for a period of 10 years. 

Etihad and Air Berlin—A91307 & A91308 

Summary | On 26 April 2012 Etihad Airways and Air Berlin applied for authorisation for a Commercial 
Co-operation Agreement and Codeshare Agreement (together ‘the alliance’). The alliance will cover air 
passenger services between Germany and Australia via Abu Dhabi. 

Under the alliance the airlines will cooperate in relation to joint pricing, joint route and scheduling and joint 
marketing, distribution and sales representation as well as a range of other cooperative arrangements. The 
alliance does not extend to revenue sharing.  

Result | On 25 July 2012 the ACCC issued a final determination granting authorisation for a period of 10 years. 

Cockatoo Coal and Stanmore Coal—A91311 

Summary | On 23 May 2012 Cockatoo Coal and Stanmore Coal applied for authorisation to collectively 
negotiate terms and conditions, including price, with the Surat Basin Rail Joint Venture for access to:
•	 the Surat Basin Rail line below-rail infrastructure connecting the Western system approximately 7km from 

Wondoan with the Moura system near Banana in Queensland, including all expansions and extensions to 
this system 

•	 any other below-rail infrastructure connected directly or indirectly to the Surat Basin Rail Line (excluding the 
Moura Rail Line and the Miles to Wondoan Rail Line), as well as all services relating to such access. 

Result | On 20 September 2012 the ACCC granted authorisation to Cockatoo Coal and Stanmore Coal 
to collectively negotiate terms and conditions of access, including price, to Surat Basin Rail’s below rail 
infrastructure. Authorisation is granted for 22 years, until 12 October 2034.
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Authorisations under consideration
Authorisations of interest under consideration during the quarter included:

Australian Bankers’ Association Inc.—A91312

Summary | The Australian Bankers’ Association (ABA) on behalf of its members, has lodged an application for 
authorisation for an agreement that would provide customers within identified remote Indigenous communities 
with access to fee-free ATM transactions.

Result | On 30 August 2012, the ACCC issued a draft determination proposing to allow the ABA and its 
members to implement the ABA proposal for five years. The ACCC also granted interim authorisation on 
21 June 2012.

Queensland Newsagents Federation—A91313

Summary | On 6 June 2012 Queensland Newsagents Federation lodged an application on behalf of itself 
and its members to collectively bargain in respect of the terms and conditions of lottery distribution agent 
agreements with Golden Casket (Tatts Group). 

Result | The Application was withdrawn on 9 August 2012 prior to the ACCC reaching a decision.

Qantas and Jetstar—A91314 & A91315

Summary | On 28 June 2012 Qantas Airways Limited and Jetstar Airways Pty Ltd applied for authorisation to 
make, and give effect to, a joint venture coordination agreement. 

Under the agreement Qantas and Jetstar will coordinate on all network, scheduling, pricing, marketing, 
purchasing and resourcing decisions between Qantas, Jetstar Airways, Jetstar Asia, Jetstar Pacific, Jetstar 
Japan and Jetstar Hong Kong; between Jetstar Japan and Japan Airlines; between Jetstar Pacific and 
Vietnam Airlines; between Jetstar Hong Kong and China Eastern Airlines; and between a Jetstar joint venture, 
its local partner airline and any other airline in the Jetstar Group to the extent they overlap or potentially 
overlap. 

The ACCC has sought submissions from interested parties and the matter is under consideration. The ACCC 
anticipates releasing a draft determination in October 2012.

Medicines Australia Limited—A91316 & A91320

Summary | On 4 July 2012 Medicines Australia Limited applied for reauthorisation (application for revocation 
and substitution) for its Code of Conduct Edition 17. The Code of Conduct sets standards for the advertising 
and promotion of pharmaceutical products. 

The ACCC has sought submissions from interested parties and the matter is under consideration. The ACCC 
anticipates releasing a draft determination in October/November 2012.

Victorian Potato Growers Council—A91321

Summary | On 10 July 2012 the Victorian Potato Growers Council applied for interim authorisation and 
reauthorisation (application for revocation and substitution) to permit its members to collectively bargain with 
potato buyers and also set a recommended price for seed potatoes. 

Result | Interim authorisation was granted on 25 July 2012. The ACCC anticipates releasing a draft 
determination in October 2012.
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South East Potato Growers Association—A91322

Summary | On 12 July 2012 the South East Potato Growers Association applied for interim authorisation and 
reauthorisation (application for revocation and substitution) to permit its members to collectively bargain with 
potato buyers and also set a recommended price for seed potatoes. 

Result | Interim authorisation was granted on 23 August 2012. The ACCC anticipates releasing a draft 
determination in October 2012.

Tabcorp Wagering Manager (Vic) Pty Ltd—A91323 & A91328

Summary | Tabcorp is applying for authorisation to enter into two agreements, one with Racing and Wagering 
Western Australia (RWWA) and one with ACTTAB Limited (ACTTAB) which govern RWWA’s and ACTTAB’s 
participation in the SuperTAB pool operated by Tabcorp (2012 Agreements). Tabcorp also applied for interim 
authorisation at the time of lodging its application. 

Both RWWA and ACTTAB have previously participated in the SuperTAB pool, pursuant to authorisation 
granted by the ACCC in 2009 which expired on 15 August 2012. The provisions of the 2012 Agreements 
include two new provisions to the 2009 Authorisation: (i) International pool requirement and (ii) Foreign 
totalisator provision.

Result | On 15 August 2012, the ACCC granted conditional interim authorisation to Tabcorp to give effect to 
the 2012 Agreements with RWWA and ACTTAB on condition that they do not give effect to the ‘International 
Pool Requirement’ and ‘Foreign Totalisator Provision’ contained in the 2012 Agreements, as the ACCC had 
not previously considered the international pooling provisions. The ACCC anticipates the release of a draft 
determination in October 2012.

Qantas Airways Limited & Emirates—A91332 & A91333

Summary | On 7 September 2012 Qantas and Emirates applied for authorisation to coordinate their operations 
pursuant to a Master Coordination Agreement. Under the Master Coordination Agreement Qantas and 
Emirates will cooperate, for an initial period of 10 years, on passenger and freight operations, including: 
•	 planning, scheduling, operating and capacity

•	 sales, marketing, advertising, promotion, distribution strategies, reservation priority and pricing (including 
fares, rebates, incentives and discounts) (for passengers, freight customers and agents)

•	 connectivity and integration of certain routes

•	 codeshare and interline arrangements

•	 control of inventories and yield management functions

•	 frequent flyer programs

•	 all passenger-related aspects to provide a consistent level of service to customers including ground 
services and lounge access

•	 harmonising service and product standards

•	 harmonising IT systems

•	 joint airport facilities

•	 potentially joint offices for sales activities

•	 potentially other aspects of operations including ground handling, catering, joint procurement and flight 
operations

•	 where appropriate and mutually agreed, making joint submissions to authorities on operational matters, 
services and activities that are required to facilitate any of the matters referred to above.

On 2 October 2012 Qantas and Emirates withdrew their request for interim authorisation. The ACCC 
anticipates releasing a draft determination in December 2012.
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Australian Medical Association Limited—A91334

Summary | The Australian Medical Association Limited is seeking authorisation for its members, which are 
general practitioners, to engage in: 
•	 intra-practice price setting

•	 collective bargaining by single practices in relation to engagement as Visiting Medical Officers to 
public hospital

•	 collective bargaining by single practices in relation to the provision of services to Medicare Locals.

The ACCC has sought submissions from interested parties and the matter is under consideration. The ACCC 
anticipates releasing a draft determination in November/December 2012.

Narta International Pty Ltd—A91335

Summary | On 17 September 2012 Narta International Pty Ltd (Narta) applied for authorisation for 10 years 
for its members to enter into and give effect to an amended version of clause 5.8 of the Narta Constitution 
and Code of Conduct under which members would agree to abide by any minimum advertising price as set 
by Narta from time to time. This will enable it to impose a minimum advertising price on a range of goods 
collectively acquired by its members.

The ACCC has sought submissions from interested parties and the matter is under consideration. The ACCC 
anticipates releasing a draft determination in November/December 2012.

Notifications

Exclusive dealing notifications
Notifications of interest decided or under consideration during the quarter included: 

Football Queensland Limited—N93402

Summary | On 15 December 2011 the ACCC issued a notice to revoke exclusive dealing notification N93402 
lodged by Football Queensland Limited. Football Queensland Limited lodged an application for review of the 
decision by the Australian Competition Tribunal on 5 January 2012. 

The notified conduct involves Football Queensland requiring clubs that participate in Football Queensland 
competitions to use only ‘Teamwear’ from licensed suppliers during those competitions. ‘Teamwear’ includes 
tracksuits, playing shirts, playing shorts, playing socks and balls. 

The Tribunal listed this matter for a hearing in Brisbane during the week commencing 30 July 2012, however 
on 25 July 2012 Football Queensland withdrew its application. The statutory protection afforded by the 
notification ceased on 25 August 2012.

Peter McInnes Pty Limited—N95877

Summary | Peter McInnes Pty Limited appoints various distributors for KitchenAid products and other kitchen 
products and appliances. On 23 May 2012 Peter McInnes notified the ACCC that it proposes to supply 
distributors on condition that the distributor will not sell the product beyond a particular territory. Peter McInnes 
also proposes to supply some nominated distributors on condition that they do not sell particular products, 
such as KitchenAid products, via the internet.

The ACCC commenced an initial round of consultation from 15 June 2012 and continues in its second phase 
of consultation which commenced 9 August 2012.
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Collective bargaining notifications

Harness Racing Australia Inc—CB00206 & CB00207

Summary | Harness Racing Australia Inc. (HRA) lodged collective bargaining notification CB00206 on 25 July 
2012 and collective bargaining notification CB00207 on 8 August 2012. HRA proposes to collectively bargain 
on behalf of itself and six other harness racing clubs to supply harness racing vision and associated audio 
to Sky Channel Pty Ltd and grant a licence to broadcast such content. Collective negotiations are proposed 
to include the licence fee, the term of the licence, the geographical limits of the licence, the media on which 
licensed content may be broadcast, the minimum content to be broadcast and the scheduling of broadcasts.

The ACCC is considering the matter, including seeking further submissions from HRA and Sky. The ACCC 
anticipates reaching a decision on the matter in November 2012. 

PaintRight Ltd—CB00227 & CB00279

Summary | On 26 September 2012 PaintRight Ltd lodged a collective bargaining notification proposing to 
negotiate, on behalf of 55 independently owned and operated paint retailers across Australia, the provision 
of goods and services from 53 named suppliers. PaintRight lodged a similar notification on 21 August 2009, 
expiring three years after that date. 

Remote Retail Services Pty Ltd—CB00208 & CB00226

Summary | On 27 August 2012 Remote Retail Services Pty Ltd lodged collective bargaining notifications 
CB00208 and CB00226. Remote Retail Services proposes to negotiate terms with targets on behalf of six 
independent remote indigenous stores in the Northern Territory and Queensland.

The 19 targets are wholesale suppliers of groceries, fresh fruit and vegetables, bakery products, beverages 
(soft drink, milk and juice products), clothing and variety goods, electrical goods, fuel, CDs/DVDs and 
telecommunications products. 

Remote Retail Services proposes to negotiate all terms including:
•	 price (including payment terms, rebates or discounts)

•	 delivery charges

•	 service levels (including quality of goods and services and timeliness of delivery)

•	 ordering procedures.

On 21 September 2012 the ACCC decided to take no further action with respect to the notifications. 
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Certification Trademarks 
A certification trade mark (CTM) indicates to consumers that a product or service meets a particular 
standard. Under the Trade Marks Act 1995, the ACCC has responsibilities in relation to the approval of CTMs.  

Australian Egg Corporation Limited – Certification Trademark application No.1390450

Summary | The ACCC undertook a public consultation process in relation to a certification trade mark lodged 
with IP Australia by the Australian Egg Corporation Limited (AECL) seeking to register its mark and rules 
relating to the Egg Standards Australia/Australasia program. The CTM is intended to provide a representation 
as to quality assurance and will appear on egg packaging which of itself makes specific representations as 
to the farming method followed by the producer, for example, whether the eggs have been produced by 
hens using cage, barn, or free range production methods. The CTM proposes industry standards, including 
standards addressing stocking densities for free range egg production. The ACCC is seeking further 
information from the AECL prior to issuing an Initial Assessment.

Ingham Enterprises Pty Ltd & Ors – Certification Trademark application No.1435347

Summary | The ACCC undertook a public consultation process in relation to a certification trademark lodged 
with IP Australia by Inghams Enterprises Pty Ltd, Baiada Poultry Pty Ltd, Turi Foods Pty Ltd, Cordina Chicken 
Farms Pty Ltd, Golden Cockerel Pty Ltd, Hazeldene’s Chicken Farms Pty Ltd and Red Lea Chickens Pty Ltd, 
under the name of the Australian Poultry Industries Association (APIA). The CTM is intended to indicate that 
products bearing the APIA logo are produced from accredited free range poultry. The ACCC is seeking further 
information from APIA prior to issuing an Initial Assessment.
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Australian Energy Regulator

Proposed changes to energy network rules
In a draft decision released on 23 August 2012, the rule making body the Australian Energy Market 
Commission (AEMC) proposed to reform the rules for setting prices for energy network businesses.

The changes proposed by the AEMC promote the interests of electricity consumers, now and into the future, 
by significantly improving the rules for setting prices for energy network businesses, providing the AER with 
greater scope to scrutinise investment spending by network businesses and the ability to reward efficient and 
necessary investment whilst preventing consumers from ‘footing the bill’ for inefficient overspending. 

The recommended changes require network businesses to actively engage with their customers, improving the 
opportunity for customers to hold businesses to account for the delivery of services at a reasonable price. 

The AEMC’s proposed changes also introduce an improved framework for setting rates of return for electricity 
and gas networks, allowing the AER to set rates of return that better reflect efficient financing practices, and 
provide appropriate incentives for businesses to undertake needed investment. The AER will be required to 
develop its approach to setting the rates of return in consultation with the industry, consumers and other 
interested parties.

The AER considers the proposed changes to the rules will ensure that the networks are developed to meet 
customer needs while providing the businesses with the assurance of funding to meet at least efficient costs.

In September 2011, the AER submitted proposals to the AEMC to address concerns that consumers were 
paying more than necessary for safe and reliable energy supply. The AEMC’s draft decision and the AER’s 
proposals are available on the AEMC’s website.

http://aemc.gov.au/Electricity/Rule-changes/Open/economic-regulation-of-network-service-providers-.html
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Senate Committee Inquiry in electricity prices
On 23 August 2012 the Senate referred to the Select Committee on Electricity Prices for inquiry and report, the 
causes of high energy bills, and the options for bringing them down. The outcomes of the review will feed into 
the Council of Australian Governments process of energy market reform. 

On 17 September 2012 the AER made its submission to the inquiry, emphasising the importance of energy 
market reforms that are currently being considered, in particular, the AEMC’s draft decision on the regulatory 
framework, and the benefits of a uniform adoption of the National Energy Customer Framework. 

On 27 September 2012 the AER appeared before the Senate Committee in Melbourne, where it outlined the 
reforms that are needed to deliver greater benefits for energy consumers, and highlighted the importance 
of competitive energy markets which will allow for greater customer participation, competitive prices and 
innovation in what retailers offer to consumers. 

AER Customer Consultative Group discusses energy marketing
On 17 August 2012 the AER hosted its eighth meeting of the Customer Consultative Group (CCG). It was 
the second meeting for 2012 and the second for the newly reconstituted Group. The meeting started with a 
joint session with the ACCC’s Customer Consultative Committee (CCC) on door-to-door marketing issues. 
Representatives from each of the energy ombudsman schemes were also present for the joint session, which 
covered a range of topics, including: 
•	 the ACCC Chair and the AER Chair’s perspectives on how the agencies will work together to improve 

door-to-door energy marketing practices

•	 an overview of recent ACCC enforcement and compliance activity in the energy door-to-door marketing 
sector 

•	 discussion of research commissioned by the ACCC into the door-to-door selling industry a presentation on 
the AER’s Energy Made Easy price comparator website. 

The Customer Consultative Group meets up to three times a year and has nine current members—Australian 
Council of Social Service, Australian Council on the Ageing, Consumer Action Law Centre, Consumer Utilities 
Advocacy Centre, Public Interest Advocacy Centre, Queensland Council of Social Service, Saint Vincent de 
Paul Society, Tasmanian Council of Social Service and Uniting Communities. The final meeting for 2012 is 
scheduled for late November. 

Launch of Energy Made Easy website gives consumers power to 
compare
On 1 July 2012 the AER launched its energy price comparison website, Energy Made Easy, 
www.energymadeeasy.gov.au

Energy Made Easy is a requirement of the new National Energy Retail Law, which started in the 
Commonwealth, Australian Capital Territory and Tasmania on 1 July 2012.

The National Energy Retail Law also provides small energy customers with strong protections including flexible 
payment options, specific rules for energy marketing and responsibilities for energy retailers to help customers 
experiencing financial hardship.

The website is a first for small energy customers in the ACT and Tasmania, providing benefits for consumers 
who are looking for a new electricity or gas connection or who may just want to check how their current 
energy retailer compares, with electricity and gas retailers required by law to provide details of all of their 
generally available energy offers.

http://www.aer.gov.au/node/457
http://www.energymadeeasy.gov.au
http://www.energymadeeasy.gov.au/
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Energy Made Easy also includes a residential electricity consumption feature, designed to help households 
understand their electricity usage, compare it to other households of a similar size in their area and take steps 
to make their household more energy efficient.

Gas network regulation matters

Victorian gas access arrangement review – 2013 – 17 

During September 2012 the AER released draft decisions on the access arrangement proposals for the four 
Victorian gas pipeline service providers for the period 1 January 2013 to 31 December 2017. The four service 
providers covered by the access arrangements are APA GasNet, which owns the Victorian transmission 
system, and three distributors, Multinet, SP AusNet and Envestra. Envestra also provides gas distribution 
services to Albury and its surrounding region in New South Wales. Envestra’s Albury network is part of the 
AER’s review.

The AER did not approve the access arrangement proposals and has detailed a number of revisions that 
it requires to make the proposals acceptable. These revisions are set out in the AER’s draft decisions. The 
service providers are able to respond to the AER’s draft decisions by submitting revised regulatory proposals. 
Revised proposals must be provided to the AER no later than 9 November 2012. Other stakeholders also have 
the opportunity to provide submissions in response to the AER’s draft decision. These submissions are due by 
9 January 2013. The AER will make a final decision on revised proposals in March 2013.

Relevant information, including the AER’s draft decision and the revised access arrangement proposals can be 
found at APA GasNet, Multinet, SP AusNet, Envestra (Victoria) and Evenstra (Albury). 

AER access arrangement decision on Roma to Brisbane Gas Pipeline

On 10 August 2012 the AER published its final decision on the access arrangement for the transmission 
pipeline, the Roma to Brisbane Pipeline (RBP) for the period 1 September 2012 to 30 June 2017. In its final 
decision, the AER did not approve the revised access arrangement proposal from APT Petroleum Pipelines 
Pty Limited (APTPPL), taking into account advice from independent experts and submissions from interested 
parties.

The National Gas Rules provides that if the AER’s final decision is to refuse to approve an access arrangement 
proposal then the AER must itself propose an access arrangement or revisions to the access arrangement. 
The AER’s decision gives effect to the AER’s proposed revisions to APTPPL’s access arrangement proposal as 
set out in the AER’s final decision. 

The final decision is expected to result in almost no change in a typical residential customer’s bill over the 
next five years, with RBP charges making up only a small percentage of a residential customer’s bill. For large 
industrial users, the final decision is expected to increase overall gas prices by approximately 10 per cent over 
the life of the access arrangement. This compares to an expected residential price impact of around 1.5 per 
cent over the life of the access arrangement.

The AER’s final decision has resulted in total revenue of $262.7 million over the access arrangement period 
of 1 September 2012 to 30 June 2017. APTPPL had proposed total revenue of $325.3 million in its revised 
access arrangement proposal, an increase of 90 per cent over approved revenue in the earlier access 
arrangement period.

The key differences between the AER’s final decision and APTPPL’s access arrangement proposal are 
principally driven by the regulated rate of return and operating expenditure, with the AER approving a regulated 
rate of return of 7.31 per cent in its final decision instead of APTPPL’s proposal of 8.79 per cent, which would 
have resulted in total revenue increasing by a further $39 million over the same period. Further, if the AER had 
accepted APTPPL’s proposed operating expenditure and capital expenditure its final decision, this would have 
resulted in total revenue increasing by a further $24 million over the access arrangement period.

The final decision and related documents are available on the AER’s website. 

http://www.aer.gov.au/node/13556
http://www.aer.gov.au/node/4799
http://www.aer.gov.au/node/4810
http://www.aer.gov.au/node/14473
http://www.aer.gov.au/node/14477
http://www.aer.gov.au/node/5197
http://www.aer.gov.au/node/5197
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Final decision on ring fencing exemption application for Meridian SeamGas Joint Venture and 
WestSide Corporation

On 25 July 2012 the AER issued its final decision on the ring fencing exemption application from the Meridian 
SeamGas Joint Venture and WestSide Corporation. In the application, the applicants sought exemptions from 
the minimum ring fencing requirements under ss.139-141 of the National Gas Law (NGL). An essential criterion 
for exemption is that the cost of compliance must outweigh the public benefit resulting from compliance. 

In its final decision, the AER decided to grant the applicants exemptions from the ring fencing obligations of 
the NGL. However, the AER decided to not grant exemption from the account-keeping requirements under the 
NGL. The final decision also repealed a previous ring fencing exemption granted to the Dawson Joint Venture 
by the ACCC in February 2007. 

The AER’s final decision on the ring fencing waiver is available on the AER’s website. 

AER’s decisions to allow the proposed 2012-13 tariff variations and cost pass through 
proposals for gas distribution and transmission pipelines

On 1 July 2012 the AER made decisions to allow the proposed annual tariff variations and cost past throughs 
for 2012–13 on the following proposals:

Distribution – annual tariff variations

•	 APT Allgas (Qld) gas distribution network

Distribution – cost pass through

•	 Envestra (SA) gas distribution network

•	 Envestra (Qld) gas distribution network

•	 APT Allgas (Qld) gas distribution network

Transmission - annual tariff variations

•	 Dawson Valley Pipeline

The reasons for these decisions and the tariffs allowed for 2012–13 are provided in the AER’s Statement of 
Reasons for each network and pipeline.

Electricity network regulation matters

Draft decision – SP AusNet’s insurance pass through event

On 30 August 2012 the AER released a draft decision regarding SP AusNet’s insurance pass through event.

Under the regulatory framework, network businesses are able, in limited circumstances, to recover costs 
that arise from events outside their control, by applying to the regulator to ‘pass through’ these additional 
costs. Costs in excess of insurance are an example of the type of costs that may be permitted. The National 
Electricity Rules require that, before approving any pass through amounts, the AER must have regard to the 
efficiency of the network business’ decisions and all actions taken to mitigate any costs. This includes:
•	 actions the network business may/may not have taken to reduce the magnitude of the pass through 

amount

•	 actions taken by the business which affect the magnitude of the amount involved.

The AER’s draft decision follows from an earlier decision of the Australian Competition Tribunal that the 
definition of SP AusNet’s insurance pass through event should be reconsidered. The Tribunal made orders on 
24 September 2012 that its reasons regarding the remittal of the pass through event to the AER, previously 
confidential, be made publicly available. The AER has published a redacted version of the Tribunal’s reasons on 

http://www.aer.gov.au/node/15229
http://www.aer.gov.au/node/16284
http://www.aer.gov.au/node/16287
http://www.aer.gov.au/node/16289
http://www.aer.gov.au/node/16343
http://www.aer.gov.au/node/16280
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its website to assist interested parties in responding to the AER’s draft decision. The AER has accordingly also 
extended the time for submissions on its draft decision to 3 October 2012. 

The Tribunal’s decision and the AER’s draft decision for the insurance pass through event and original 
distribution determination for SP AusNet for the regulatory control period 2011-15 are available online. 

Notice of AER proposed determination on pricing of ActewAGL’s dual function assets

On 12 September 2012 the AER called for submissions from interest parties regarding its proposed 
determination on pricing the dual function assets of ACT distributor, ActewAGL. The AER will undertake the 
next distribution determination for ActewAGL for the regulatory control period commencing 1 July 2014 to 
30 June 2019. In anticipation of its distribution determination, the AER is required to prepare and publish a 
framework and approach paper by 30 November 2012. The AER is also required to include in its framework 
and approach paper its determination on whether standard control services provided by dual-function 
assets owned, controlled or operated by a distribution network service provider (DNSP) will be priced under 
transmission or distribution pricing rules.

Dual function assets are transmission style, high voltage capacity, lines and supporting assets. When owned 
or operated by a DNSP, such transmission style assets may be priced according to either distribution pricing 
rules (chapter 6 of the National Electricity Rules) or transmission pricing rules (chapter 6A).

With ActewAGL having indicated that it owns dual function assets, the AER must make a determination on 
the application of either chapter 6 or 6A of the Electricity Rules to these assets. On the basis of information 
provided by ActewAGL, the AER proposes to include in its final framework and approach its determination that 
chapter 6A of the NER, transmission pricing, will apply to ActewAGL’s dual function assets.

Stakeholders were invited to provide submissions to the AER in response to ActewAGL’s dual function asset 
information and the AER’s proposed determination by 21 September 2012. Information about the AER’s 
framework and approach paper, as well as information provided to the AER by ActewAGL on its dual function 
assets is available here. 

Cost thresholds review for the regulatory investment test for transmission – draft 
determination 

On 11 September 2012 the AER published a draft determination of the cost thresholds associated with the 
Regulatory Investment Test for Transmission (RIT-T).

The AER’s draft determination was that:
•	 the $5 million cost thresholds in clause 5.6.5C, in relation to the definition of replacement transmission 

network asset and in relation to transmission investment as referred to in the definition of new network 
investment, be maintained at $5 million

•	 the $35 million cost threshold in clause 5.6.6(y) be increased to $38 million. The revised cost threshold will 
take effect on 1 January 2013.

The RIT-T is a cost-benefit test that transmission companies must apply before building electricity transmission 
infrastructure. Transmission companies must apply the test in instances where the costs of proposed 
transmission investments are above certain cost thresholds.

The National Electricity Rules require the AER to review these cost thresholds every three years to ascertain 
whether the thresholds need to be changed to reflect changes in input costs. The cost thresholds review and 
the publication of the draft determination is being conducted in accordance with clause 5.6.5E of the Electricity 
Rules. The AER sought submissions from interested parties by 16 October 2012, with the AER required to 
publish a final determination within five weeks of the close of submissions. The draft determination is available 
on the AER’s website. 

http://www.aer.gov.au/node/18040
http://www.aer.gov.au/node/7211
http://www.aer.gov.au/node/11482
http://www.aer.gov.au/node/17099
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Electricity transmission draft service target performance incentive scheme 

On 4 September 2012 the AER published a draft new electricity transmission service target performance 
incentive scheme (STPIS) and accompanying explanatory statement. The draft STPIS proposes changes to 
the existing version. 

The STPIS is a scheme established and amended by the AER which is designed to provide incentives for 
each transmission company to maintain or improve reliability of transmission network services in a way that is 
most valued by customers. The AER sought submissions from interested parties by 16 October 2012 on the 
proposed amendments to the scheme. Further information is available on the AER’s website. 

Electricity distribution ring-fencing guidelines – Request for submissions

On 4 September 2012 the AER released a position paper setting out its view on whether a nationally 
consistent Distribution Ring-Fencing Guideline should be developed. Based on its assessment and having 
considered submissions on a discussion paper published in December 2011, the AER’s preferred position was 
to develop a national ring-fencing guideline to apply to electricity distributors in the National Electricity Market. 

The AER sought submissions on the position paper from interested parties by 28 September 2012, with 
further information about the distribution Ring-Fencing review available on the AER’s website. 

AER’s final decision CitiPower and Powercor’s 2011–15 vegetation management opex step 
change

On 31 August 2012 the AER released its final decision on the CitiPower and Powercor vegetation 
management operating expenditure (opex) step change for the regulatory control period 2011-15. No 
submissions from stakeholders were received in response to the AER’s draft decision or CitiPower and 
Powercor’s remitted proposal. 

The proposal was submitted in response to the Australian Competition Tribunal’s decision to remit the 
businesses vegetation management opex step change back to the AER for re-consideration. 

Following this, CitiPower and Powercor respectively submitted revised forecast opex proposals (Remitter 
Proposal) of $16.5 million and $72.8 million. The AER did not change its approach from the draft decision, 
which was published on 9 August 2012, and was satisfied that the Remitter Proposal reasonably reflected the 
opex criteria having regard to the operating expenditure factors. The final decision is available on the AER’s 
website. 

AER approval of 2010–11 electricity distribution Demand Management Innovation Allowance 
expenditure

Under the Demand Management Incentive Scheme (DMIS), electricity Distribution Network Service Providers 
(DNSP) are required to submit a report to the AER on their Demand Management Innovation Allowance (DMIA) 
expenditure at the end of each regulatory year.  The AER conducts an assessment of the expenditure incurred 
by the DNSP to ensure compliance with the DMIA criteria and entitlement to recover expenditure.

The following DNSPs claimed DMIA expenditures in 2010–11:
•	 ActewAGL (ACT)

•	 Ausgrid (NSW)

•	 Endeavour Energy (NSW)

•	 Energex (QLD)

•	 Ergon Energy (QLD) 

•	 Essential Energy (NSW) 

http://www.aer.gov.au/node/9780
http://www.aer.gov.au/node/12493
http://www.aer.gov.au/node/17665
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The DNSPs sought approval of expenditures of around $1 million, covering 12 projects. On 18 July 2012 the 
AER decided to approve the expenditure claimed by the DNSPs in 2010–11 as the expenditure was consistent 
with the DMIA criteria.

Despite the number of projects undertaken in 2010–11 the DNSPs utilised only a small proportion (around 
5 per cent) of the DMIA allowance available to them. It is noted, however, that the DMIS provides DNSPs with 
considerable flexibility as to the profile of the expenditure over the regulatory period as long as the expenditure 
meets the criteria and does not exceed the original allowance. In the next regulatory control period, when the 
DMIA expenditure results of the current regulatory period are known, a single adjustment will be made to return 
the amount of any underspend or unapproved amounts to customers. Further information about the DNSP’s 
Demand Management Incentive Scheme expenditure is available on the AER’s website. 

ElectraNet’s revenue proposal 2013–2018

The AER is required under Chapter 6A of the National Electricity Rules to make a transmission determination 
for ElectraNet in relation to its electricity transmission network. In May 2012, ElectraNet submitted its revenue 
proposal, proposed negotiating framework and proposed pricing methodology to the AER.  

As part of its transmission determination, the AER’s must set out the Negotiated Transmission Service Criteria 
(NTSC). The NTSC sets out the high level principles for negotiations between ElectraNet and persons wishing 
to receive negotiated transmission service. 

The AER invited interested parties to provide to the AER by 17 August 2012 written submissions on 
ElectraNet’s revenue proposal and the AER’s proposed NTSC. On 23 July 2012 in Adelaide the AER also held 
a public forum on ElectraNet’s proposal.

Call for submissions on transitional arrangements for ElectraNet
Subsequent to ElectraNet submitting its revenue proposal to the AER on 31 May 2012, the AEMC made a rule 
change on 2 August 2012. This rule change included transitional arrangements for ElectraNet. The transitional 
arrangements allowed ElectraNet to propose events that should be defined as cost pass through events 
within 30 days of the rule commencing.  ElectraNet submitted its pass through event proposal to the AER on 
29 August 2012. While submissions have closed on ElectraNet’s original revenue proposal, the AER invited 
written submissions on ElectraNet’s cost pass through proposal by 15 October 2012. Further information 
regarding ElectraNet’s transmission determination is available on the AER’s website. 

Energy wholesale markets

Significant price report for June 2012 

On 24 August 2012, the AER released a June gas markets event report analysing drivers of higher price 
gas in the Victorian wholesale gas market and the Sydney, Brisbane and Adelaide short term trading gas 
markets (STTMs). 

June 2012 saw the highest ever ex ante price in the Adelaide and Sydney STTM hubs (discounting two days of 
anomalous data in the Sydney STTM hub in 2010 caused by data errors), as well as close to the highest price 
in the Brisbane STTM hub. Victoria had the highest ever daily price since November 2008.

Consistently higher price gas days occurred in all markets across the month leading to a sharp incline in the 
30 day average price.

The AER will soon release a similar report investigating the July high price gas days. The June report is 
available on the AER’s website. 

http://www.aer.gov.au/node/16872
http://www.aer.gov.au/node/16617
http://www.aer.gov.au/node/17474
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June 2012 Wholesale Markets Quarterly Compliance Report

On 24 July the AER published its most recent wholesale energy markets quarterly compliance report.

The report summarises the AER’s compliance monitoring and enforcement activities in the wholesale electricity 
and gas markets during the April-June 2012 period. It provides an overview of the results of investigations, 
compliance audits and targeted compliance reviews undertaken during the quarter. The report is available on 
the AER’s website. 

Energy retail markets

EDL Retail Pty Ltd granted electricity retailer authorisation

On 9 August 2012 the AER approved an application from EDL Retail Pty Ltd for electricity retailer authorisation 
under the National Energy Retail Law. EDL Retail is authorised to retail electricity as and when the National 
Energy Retail Law is adopted in each participating jurisdiction. EDL Retail is currently licensed to sell electricity 
in Queensland.

EDL Retail is a subsidiary of Energy Developments Limited (EDL), which is an international provider of low 
emissions, renewable and remote energy based in Queensland. EDL owns and operates 79 power stations 
in Australia, the United States and Europe with a total capacity of over 690 MW from a range of fuel sources. 
EDL Retail proposes to retail electricity to large customers with a load exceeding 100 MWh per year, with an 
initial retailing focus on Queensland and New South Wales.

The AER sought public submissions on EDL Retail’s application for a retailer authorisation, with no 
submissions received. The AER’s final decision is available here. 

Metered Energy Holdings Pty Ltd granted electricity and gas retailer authorisation

On 20 July 2012 the AER approved applications from Metered Energy Holdings Pty Ltd (MEH) for electricity 
and gas retailer authorisation under the National Energy Retail Law. MEH is authorised to retail electricity and 
gas as and when the National Energy Retail Law is adopted in each participating jurisdiction.

MEH operates as an energy on-seller in Queensland, providing electricity, gas, and other services in embedded 
networks (medium-high density and mixed use buildings). It was granted electricity and gas licences in New 
South Wales in 2011 and intends to expand to other major cities across the NEM.

The AER sought public submissions in relation to the applicant’s ability to meet the entry criteria, with no 
submissions received. The AER’s final decision is available here. 

http://www.aer.gov.au/node/16972
http://www.aer.gov.au/node/14833
http://www.aer.gov.au/node/14441
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Communications Group
In the September quarter, the ACCC: 
•	 received a new Special Access Undertaking (SAU) from NBN Co. The new SAU replaces the SAU lodged 

by NBN Co in late 2011 and withdrawn on 7 September 2012

•	 published a consultation paper seeking stakeholders’ comments on the final form of the list of points of 
interconnect (POIs) for the National Broadband Network. An NBN POI is the physical location that allows 
retail service providers and wholesale service providers to connect to the NBN

•	 released an interim access determination for the local bitstream access service (LBAS). The LBAS 
regulates access to non-NBN superfast telecommunications networks

•	 published a discussion paper to examine whether the Facilities Access Code needs to be updated

•	 continued to process 13 disputes between access seekers and access providers; two disputes have now 
been withdrawn

•	 published Telstra’s imputation and non-price terms and conditions reports in relation to various fixed line 
services. 

New NBN Co Special Access Undertaking (SAU) 
On 28 September 2012, the ACCC received a new SAU from NBN Co. The SAU specifies terms and 
conditions upon which NBN Co undertakes to supply access to the NBN. The ACCC will assess the new 
SAU in accordance with the requirements of the Act. As part of this assessment, the ACCC will be releasing a 
consultation paper in early November and holding an industry forum. 

On 7 September 2012, NBN Co withdrew the SAU that it lodged with the ACCC on 5 December 2011, 
pursuant to Part XIC of the Act (original SAU). The ACCC would otherwise have been required to make a 
decision on the SAU by 17 September 2012. 

NBN Co had previously indicated to the ACCC that it intended to submit a revised SAU, in response to 
feedback on its original SAU. On 20 June 2012 NBN Co provided an outline of its proposed amendments 
to the ACCC and advised that it was in the process of developing this into a detailed undertaking. As a 
consequence of these developments, the ACCC put on hold its assessment of the original SAU. 

Consultation on the form of the list of points of interconnect (POIs) for 
the NBN
In August 2012, the ACCC published a final consultation paper for stakeholders to better understand changes 
to POI locations since the list was published on the ACCC’s website in May 2011 and to receive stakeholders’ 
comments on the final form of the list of POIs. The ACCC is due to publish a final list of the POIs in October 
this year. 

A POI is the connection point that allows retail and wholesale service providers to connect to the NBN. In late 
2010, the ACCC provided advice to government on an appropriate number and location of initial POIs. In May 
2011, the ACCC published an indicative list of 121 POIs that met the criteria in its advice. 

Access determination for the local bitstream access service (LBAS)
On 5 October 2012 the ACCC made a final access determination (FAD) for the declared local bitstream access 
service (LBAS). This FAD will apply for three years and expire on 5 October 2015. The LBAS regulates access 
to non-NBN superfast telecommunications networks. It will only apply to services supplied using a designated 
superfast telecommunications network which is a network used to supply a Layer 2 bitstream service, where 
the download transmission data rate is normally 25 Mbps or higher. 

http://www.accc.gov.au/content/index.phtml/itemId/952292
http://www.accc.gov.au/content/index.phtml/itemId/1034770
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The FAD contains price and non-price terms and conditions for a 25/5 Mbps LBAS service. A price ceiling is 
set at $27 per service per month, benchmarked to the NBN Co wholesale broadband agreement price for a 
similar service. The FAD requires LBAS providers to supply a voice service if requested by an access seeker. 
The FAD also contains non-price terms and conditions of access as a base position if parties cannot come to a 
commercial agreement.

The ACCC declared the LBAS on 22 February 2012. On 24 February 2012, the ACCC commenced a public 
inquiry and issued a discussion paper into making an access determination for the LBAS under section 152BC 
of the Act. On 6 July 2012, the ACCC released an interim access determination for the LBAS.

Facilities access code 
On 4 July 2012 the ACCC published a discussion paper to examine whether the Facilities Access Code needs 
to be updated following the introduction of the National Broadband Network and recent legislative changes to 
the Telecommunications Act 1997 and the Competition and Consumer Act 2010. The Facilities Access Code 
sets out arrangements for carriers who wish to install their equipment on or in facilities owned by other carriers. 
The facilities covered by the code include telecommunications transmission towers, the sites of those towers 
and underground facilities that are designed to hold lines. 

Arbitration of disputes between access seekers and access providers 
Following amendments to Part XIC of the Act, transitional provisions provide that access disputes may be 
notified to the ACCC until a Final Access Determination (FAD) in respect of a regulated service is made. Once a 
FAD is made, access disputes can no longer be notified to the ACCC in relation to that service. The ACCC has 
made FADs in relation to the eight regulated services; therefore, no further disputes regarding these services 
can be notified to the ACCC.

The ACCC is currently arbitrating 13 access disputes in relation to line sharing service (LSS) and unconditional 
local loop service (ULLS) services. These disputes were notified to the ACCC prior to the FAD being made on 
the LSS and ULLS services. All LSS and ULLS disputes still before the ACCC relate to the same issue – that 
is the internal interconnection cable charge (IIC charge). The interconnection cable connects Telstra’s main 
distribution frame (MDF) to the access seeker’s digital subscriber line access multiplexer (DSLAM). The ACCC 
has not previously determined a price or pricing approach for the IIC.

Two access disputes in relation to the Mobile Terminating Access Service were withdrawn by the parties in 
July 2012.

Imputation and non-price terms and conditions report 
The ACCC published imputation and non-price terms and conditions reports for the March 2012 and June 
2012 quarters. 

 These reports are produced in accordance with a direction issued by the Minister for Communications, 
Information Technology and the Arts in 2003.

The reports were intended to provide a greater transparency over Telstra’s retail and wholesale operations 
and to assist the ACCC to monitor whether Telstra is unfairly discriminating between access seekers using its 
network and its own retail operations. 

http://www.accc.gov.au/content/item.phtml%3FitemId%3D1063689%26nodeId%3D5b5d626410e60257fea1c2228486467e%26fn%3DInterim%2520Access%2520Determination.pdf
http://www.accc.gov.au/content/index.phtml/itemId/723176
http://www.accc.gov.au/content/item.phtml%3FitemId%3D1063128%26nodeId%3Dcc2f78e42d81eba4c6b452730cf77b98%26fn%3DImputation%2520and%2520Non-price%2520Terms%2520and%2520Conditions%2520Report%2520March%2520quarter%25202012.pdf
http://www.accc.gov.au/content/item.phtml%3FitemId%3D1080637%26nodeId%3D36ef8d1744e270b25cee03f5990614b5%26fn%3DImputation%2520and%2520non-price%2520terms%2520and%2520conditions%2520report%2520for%2520June%25202012%2520quarter.pdf
http://www.accc.gov.au/content/item.phtml%3FitemId%3D1080637%26nodeId%3D36ef8d1744e270b25cee03f5990614b5%26fn%3DImputation%2520and%2520non-price%2520terms%2520and%2520conditions%2520report%2520for%2520June%25202012%2520quarter.pdf
http://www.accc.gov.au/content/index.phtml/itemId/670198


46     ACCCount—1 July to 30 September 2012

5. Regulatory affairs

46     ACCCount—1 July to 30 September 2012

Fuel, Transport and Prices Oversight 

Fuel Price Monitoring
The ACCC closely follows developments in the petroleum industry and monitors the retail prices of petrol, 
diesel and automotive liquefied petroleum gas (LPG) in all capital cities and around 180 regional locations.

Price movements in the September 2012 quarter

Petrol

The ACCC monitors movements in domestic retail petrol prices against movements in international benchmark 
prices. In the case of regular unleaded petrol (RULP), movements in seven-day rolling average retail RULP 
prices in the five largest cities (Sydney, Melbourne, Brisbane, Adelaide and Perth) are compared with 
movements in seven-day rolling average prices for Singapore Mogas 95 Unleaded (lagged by 10 days) in 
Australian cents per litre (cpl).

Chart 5.1 shows movements in these prices over the period 1 July to 30 September 2012. Retail RULP prices 
are shown on the left hand side of the chart and Singapore Mogas 95 Unleaded prices are shown on the right 
hand side. 

A comparison of movements in these two prices is indicative rather than an exact science and factors other 
than international benchmark prices can influence retail petrol prices in the short run. This caveat also applies 
to the comparisons of movements between retail diesel and automotive LPG prices and their respective 
international benchmarks.

Chart 5.1: Movements in retail RULP prices and international benchmark prices— 
1 July to 30 September 2012
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Note: The cyclical movements in the seven-day rolling average retail price series arise because petrol price cycles in 2012 have been 
longer than seven days. Traditionally the ACCC has used a seven-day rolling average to smooth out the effects of the petrol price 
cycle.

As illustrated in the chart, both retail RULP prices and Singapore Mogas 95 Unleaded prices increased in the 
September 2012 quarter. Seven-day rolling average retail RULP prices in the five largest cities increased from 
131.7 cpl at the beginning of July 2012 to 144.5 cpl at the end of September 2012—an overall increase of 
12.8 cpl during the quarter. 
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The increase in Singapore Mogas 95 Unleaded prices over the September 2012 quarter was influenced by:
•	 ongoing optimism of monetary easing in the US, which was announced in mid-September 2012

•	 the ongoing internal conflict in Syria, which may affect oil production in the region if the conflict escalates

•	 decreased supply of oil from the North Sea.

Diesel

The ACCC monitors the movement of retail diesel prices against the price of Singapore Gasoil with 10 parts 
per million (ppm) sulphur content. Chart 5.2 shows daily average retail diesel prices on the left hand side of the 
chart and seven-day rolling average Singapore Gasoil 10 ppm prices (lagged by 11 days) on the right hand 
side. 

Daily average retail diesel prices in the five largest cities increased by 8.0 cpl over the September 2012 
quarter—from 142.9 cpl at the beginning of July to 150.9 cpl at the end of September. Singapore Gasoil 
10 ppm prices increased over the quarter due to relatively strong demand in the Asian region.

Chart 5.2: Movements in retail diesel prices and international benchmark prices— 
1 July to 30 September 2012
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Automotive LPG

The ACCC monitors the movement of retail automotive LPG prices against the average price of Saudi Aramco 
contract prices for propane and butane, which are issued on the first day of the month (see Chart 5.3). 

Average retail automotive LPG prices in the five largest cities (on a seven-day rolling average basis) increased 
by 10.7 cpl over the September 2012 quarter—from 64.2 cpl to 74.9 cpl. The increases in the Saudi 
Aramco contract prices over the quarter were primarily driven by increased demand ahead of the Northern 
Hemisphere winter. 
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Chart 5.3: Movements in retail automotive LPG prices and international benchmark prices— 
1 July to 30 September 2012

30 

40 

50 

60 

70 

80 

90 

30 

40 

50 

60 

70 

80 

90 

01-Jul-12 15-Jul-12 29-Jul-12 12-Aug-12 26-Aug-12 09-Sep-12 23-Sep-12 

A
us

tr
al

ia
n 

ce
nt

s 
pe

r 
lit

re
 

A
us

tr
al

ia
n 

ce
nt

s 
pe

r 
lit

re
 

Monthly Saudi CP benchmarks 

 Five largest cities  
(7-day rolling average retail price)  

Rail 
The ACCC currently has a regulatory role under Part IIIA of the Act in relation to two access undertakings 
submitted to it by the Australian Rail Track Corporation (ARTC). The Hunter Valley Access Undertaking (HVAU) 
was accepted by the ACCC on 29 June 2011, and the Interstate Rail Network Access Undertaking (IAU) 
was accepted by the ACCC on 30 July 2008. The Hunter Valley network is predominantly used to transport 
export coal from the region’s mines to the Port of Newcastle, but it is also used for non-coal and domestic coal 
freight and passenger services. The Interstate Network is used by both freight services and regional passenger 
services.

The arrangements under both access undertakings provide for: 
•	 the negotiation of long-term access contracts between users of the rail network and ARTC

•	 processes for new investment in the rail network, in consultation with stakeholders. 

During the July-September 2012 quarter the ACCC continued to carry out functions conferred to it under each 
undertaking. These included: 

Hunter Valley Access Undertaking 

The ACCC continued to assess a variation application submitted by ARTC to establish the efficient train 
configuration for the Hunter Valley coal chain and the associated access charges. ARTC withdrew its original 
application on 15 August 2012 and re-submitted a revised application on 7 September 2012. The ACCC 
conducted a short consultation period and expects to finalise its assessment of this variation application 
shortly. 

The HVAU also requires ARTC to submit documentation for the purposes of an annual compliance 
assessment to be conducted by the ACCC. On 1 June 2012 ARTC submitted its annual compliance 
documentation for the 6 month period from 1 July to 31 December 2011, The ACCC is currently assessing 
ARTC’s compliance following a four week industry consultation period. 

The ACCC is also assessing a variation application submitted by ARTC on 3 August 2012 to include a positive 
performance incentive mechanism into the HVAU. This application is the first of two potential variations that 
are envisaged under the HVAU that relate to the development and inclusion of a positive performance incentive 
mechanism. The ACCC conducted a consultation process in relation to ARTC’s application and is currently 
considering those submissions.
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Interstate Rail Network Access Undertaking 

The ACCC is currently assessing a variation application submitted by ARTC on 4 September 2012 to include 
the Southern Sydney Freight Line (SSFL) and associated access charges into the IAU. The SSFL is a tripartite 
agreement between the Commonwealth Government, New South Wales Government and ARTC to alleviate 
the major bottleneck in the rail freight network in Sydney. On 18 September 2012 the ACCC released a 
Consultation Paper seeking industry comment on the variation. 

Bulk wheat export – access to port terminal services 
During 2011 the ACCC accepted undertakings under Part IIIA of the Act regulating access to services for 
the export of bulk wheat at port terminals operated by GrainCorp at seven port terminals on the east coast, 
Australian Bulk Alliance at the Port of Melbourne, Viterra at six ports in South Australia and Cooperative Bulk 
Handling at four ports in Western Australia. 

The access arrangements provide for: 
•	 obligations on port operators not to discriminate or hinder access in the provision of port services 

•	 clear and transparent port loading protocols for managing demand for port terminal services 

•	 obligations on port operators to negotiate in good faith with eligible wheat exporters for access to port 
terminal services 

•	 the ability of wheat exporters to seek mediation or arbitration on terms of access in the event of a dispute. 

The ACCC has a role in access arrangements for wheat exporters as part of the deregulation of the wheat 
industry. Access undertakings are intended to ensure that third party exporters are able to access the port 
terminals operated by vertically integrated port terminal operators, ensuring competition in this significant 
export market. 

Since accepting the undertakings, the ACCC has been monitoring each of the port operators to ensure 
compliance with the respective undertakings. This includes examining the access agreements between port 
terminal operators and the associated accredited wheat exporters to ensure that access arrangements to 
port terminal services do not discriminate and monitoring the reporting outputs of each of the port terminal 
operators.

On 6 September 2012, the ACCC released a decision to withdraw its Auction Objection Notice following 
modifications made by Viterra to its proposed auction system. This will allow Viterra to operate an auction 
to allocate capacity for the export of grain from its South Australian port terminals. Viterra’s Part IIIA access 
undertaking required it to replace its ‘first in, first served’ capacity allocation system with an auction system. 

Viterra’s initial proposal submitted in February 2012 was rejected by the ACCC on the basis that it did not 
satisfy the requirements outlined in the access undertaking and could have led to an inefficient allocation of 
port terminal services. Viterra’s revised auction system changes the way in which auction proceeds are rebated 
to exporters and makes changes to the auction rules and the residual first in, first served system. These 
changes aim to allow for the auction to conclude more quickly and prevent gaming. Viterra is due to hold its 
first auctions in November 2012 to allocate capacity for the February to September 2013 shipping period. 

Legislative amendments were introduced into Federal Parliament in March 2012 to further deregulate the 
wheat export market. These amendments would see the requirement to have access undertakings end on 
30 September 2014, conditional on a voluntary industry code of conduct being approved by the Minister for 
Agriculture, Fisheries and Forestry. 

A Code Development Committee has been formed to prepare the code. The committee is chaired and 
administered by Grain Trade Australia and includes representatives of port terminal operators who currently 
have access undertakings, the Australian Grain Exporters Association, Grain Producers Australia and the 
National Farmers Federation. Representatives of the Department of Agriculture, Fisheries and Forestry and the 
ACCC have been attending committee meetings as observers, and offering guidance when required. 
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Water

Water Rules Amendments  
On 12 July 2012, the Minister for Sustainability, Environment, Water, Population and Communities the Hon. 
Tony Burke issued a public notice in relation to his intention to make amendments to the Water Market Rules 
2009 and the Water Charge (Termination Fees) Rules 2009. The amendments are based on the advice and 
draft rules provided to the Minister by the ACCC in March 2010. The amendments address technical issues 
with the rules that were identified during the transitional period following commencement of the rules. 

When the Minister registers the Rule amendments, the ACCC will release Guidelines on the amendments and 
updated Guides to the rules.

Basin Plan – Preparation of Guidelines on the Water Trading Rules
The ACCC continues to advise the Murray-Darling Basin Authority (MDBA) on the development of the 
water trading rules component of the Draft Basin Plan. On 6 August 2012, the MDBA submitted the altered 
proposed Basin Plan to the Minister for consideration. Basin states had until 27 August 2012 to provide 
comment. The ACCC is working with the MDBA to prepare guidelines on the water trading rules and resolve 
residual drafting issues. These guidelines will provide useful advice to assist stakeholders comply with the 
requirements of the water trading rules.

Network service plans – reviews completed 
To fulfil requirements of the Water Charge (Infrastructure) Rules (WCIR), the ACCC commissioned consultants 
to conduct independent reviews of the prudency and efficiency of Network Service Plans (NSPs) of five 
irrigation water suppliers across the Murray-Darling Basin. The NSPs outline five-year plans for future service 
levels, estimates of capital and recurrent expenditure, details of capital works grants and estimates of regulated 
charges over the five-year period. 

The consultant reviews of the NSPs were completed in September and have been provided to the operators. 
The operators are required to provide the consultant’s reports to their customers within 20 business days of 
receiving the reports.

ACCC Water Monitoring Report – annual requests for information 
In July 2012, the ACCC released its requests for information for the Water Monitoring Report.  The request 
goes to over 30 rural infrastructure operators and state government agencies and seeks information on water 
charges and transformation/termination activity, among other things. The responses due in October will form 
the basis for the 2011-12 Monitoring Report which is scheduled for release in April 2013. 

Preparation for Price Determination of State Water Corporation of NSW
The ACCC is undertaking preparatory work for the price determination of bulk water charges levied by the 
State Water Corporation of NSW (SWC) to take effect from 1 July 2014. Under the WCIR, the ACCC is 
required to approve or determine the charges of large (Tier 3) operators not subject to an accredited state 
regulator. The ACCC is undertaking further consultation with SWC, and the NSW regulator (Independent 
Regulatory and Pricing Tribunal), on the ACCC determination process and to progress a number of pre-
application issues.  The SWC will be required to provide its price application to the ACCC in May 2013.
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6. International activities 

The ACCC’s international activities support its work by promoting international enforcement assistance and 
best practice regulation, and by developing and maintaining effective networks and links with international 
counterpart agencies. 

International fora
The ACCC participates in a variety of international fora throughout the year. For example, the ACCC is an 
active member of the International Competition Network (ICN) and is represented on its steering group and 
a number of working groups, including those relating to mergers and cartels. The ACCC is also an active 
member of the International Consumer Protection and Enforcement Network (ICPEN). The two networks hold 
calls, meetings, workshops and conferences through the year which ACCC staff attend as required. 

The ACCC is also the Chair of an Organisation for Economic Co-operation and Development (OECD) Product 
Safety Working Party, which is focusing on improving information sharing across national borders, and 
participates in an International Consumer Product Safety Caucus working group whose agenda includes 
product tracking and traceability. 

Significantly, the ACCC progressed work through the OECD on the development of a global recalls database. 
The recalls pilot database will be launched in October 2012.

The ACCC is also working with the United States, Canada and Europe to align international safety 
requirements for targeted products. In the first instance, the project is focussed on infant slings, chair-top 
booster seats and corded internal window coverings. 
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Table 6.1 ACCC international conference attendance – September quarter 2012

Event Date Location

Presented at the ICN Unilateral Conduct Working Group, Asian 
Regional Workshop

24–25 July Singapore

Presented at the Singapore Competition Conference 26–27 July Singapore

Attended the Asia Pacific Energy Regulatory (APER) Forum 
Conference

1–2 August Washington, USA

Participated in the 23rd Annual Workshop of the Competition 
Law and Policy Institute of New Zealand 

2–4 August Auckland, NZ

Developed and presented at the inaugural ASEAN-ICPEN 
workshop on cooperative approaches on consumer protection 
and workshop on investigating cross border law enforcement 
and redress

26–29 August Bangkok, Thailand

Rod Sims gave Key Note presentation at the 7th Seoul 
International Competition Forum 2012

4–5 September Busan, Korea

Presented at the 16th International Competition Policy Workshop 6–7 September Busan, Korea

Attended the Energy Intermarket Surveillance Group (EISG) 
meeting

9–11 September Philadelphia, USA

Attended the ISO Guide 50 Standards Committee 12–13 September Geneva, Switzerland

Presented and led interactive sessions at the 2nd ASEAN 
Competition Conference – Mergers & Acquisitions

13–14 September Ho Chi Minh, Vietnam

Presented at the New Zealand Centre for SME Research - 
Massey University Regulatory Symposium

20 September Wellington, NZ

Attended the 40th Telecommunications Policy Research 
Conference on Communication, Information and Internet Policy

21–23 September Washington, USA

Information requests
The ACCC continues to actively share information with its international counterparts. During the September 
2012 quarter, the ACCC received and/or sought information from counterpart agencies in Canada, the 
European Union, France, India, Japan, New Zealand, Thailand, the United States and the United Kingdom.

Information shared between the ACCC and its counterpart agencies relates to all aspects of the ACCC’s 
work including market inquiries; best-practice processes for investigations; product safety standards; fuel 
trends; regulatory issues (in particular telecommunications); outreach, awareness and compliance; cross-
border cartels; mergers; scams/fraud; and general information about the ACCC’s role and functions and 
Australia’s competition, regulatory and consumer protection laws and policies. The ACCC has also exchanged 
information to assist with enforcement investigations and provided technical assistance to a number of 
developing agencies and economies.
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Bilateral/multilateral meetings and visits
In addition to information requests, the ACCC hosts visits by counterpart agencies which provide an 
opportunity to share information, experiences and expertise. In addition to hosting meetings in Australia, the 
ACCC also holds meetings with counterpart agencies at international events.

During the September 2012 quarter, the ACCC met with representatives from a number of agencies and 
organisations, including:
•	 China State Administration for Industry & Commerce 

•	 the Chile National Economic Prosecutor’s Office

•	 the Competition Commission of Singapore

•	 the European Commission Directorate-General for Health and Consumers

•	 the Korean Agency for Technology & Standards

•	 the Mexican Federal Competition Commission

•	 the New Zealand Commerce Commission

•	 the New Zealand Ministry of Business, Innovation and Employment

•	 Republic of South Korea Delegation (the Gyeonggi Provincial Government)

•	 the Swiss Competition Commission

•	 the US Fair Trade Commission

Also during the September quarter the ACCC signed a Memorandum of Understanding (MoU) with the China 
State Administration for Industry & Commerce (SAIC). The MoU promotes cooperation and coordination 
between the ACCC and the SAIC, particularly in regard to law enforcement, information sharing and staff 
training.



Appendix – Speeches

During the September quarter the ACCC delivered 34 addresses including:

Competition regulation and the SME sector
20 September 2012 
Dr Michael Schaper, Deputy Chair 
SME Regulation: Building Better Policy Symposium, Massey University, Wellington, New Zealand 

The ACCC at work: consumers, competition & regulatory issues
13 September 2012 
Mr Rod Sims, Chairman 
John Curtin Institute of Public Policy, Perth 

Current ACCC priorities
13 September 2012 
Mr Rod Sims, Chairman 
Australia Israel Chamber of Commerce, Western Australia, Business Leaders Lunch 

Petrol retailing - Keynote address
12 September 2012 
Mr Rod Sims, Chairman 
Australasian Convenience and Petroleum Marketers Association, Annual Conference 

Looking back, looking forward – the ACCC’s approach to making 
markets work for Australian consumers
25 August 2012 
Mr Rod Sims, Chairman 
Law Council of Australia - 37th Competition & Consumer Law Workshop 

Opportunities and challenges with infrastructure reform
10 August 2012 
Mr Rod Sims, Chairman 
IPART conference, Sydney 

ACCC small business report card
1 August 2012 
Mr Rod Sims, Chairman 
COSBOA National Small Business Summit, Melbourne 

Striking a balance between competition compliance and business costs 
– an Australian perspective
27 July 2012 
Dr Jill Walker, Commissioner 
Competition Law Conference, Singapore

http://www.accc.gov.au/content/index.phtml/itemId/1079915/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1078855/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1078927/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1078587/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1075480/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1075480/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1069333/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1068053/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1068891/fromItemId/8973
http://www.accc.gov.au/content/index.phtml/itemId/1068891/fromItemId/8973
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