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Overview 

1. The Australian Competition and Consumer Commission (ACCC) works to enhance 
the welfare of Australians by promoting competition, fair trading and regulating 
national infrastructure. This report highlights the range of activities engaged in by the 
ACCC to achieve its purpose in the July to September 2016 quarter, including: 

 enforcing competition laws in relation to cartel conduct, anti-competitive 
agreements, misuse of market power, and mergers which substantially lessen 
competition 

 protecting consumers from unfair business practices and unsafe products 

 regulating national services, infrastructure and markets with limited competition 
or natural monopoly characteristics 

 studying, monitoring and reporting on competition and consumer issues in 
specific markets and industries, and 

 advocacy and collaboration to promote competition and fair trading. 

2. An ACCC investigation led to the first criminal cartel charge being laid by the 
Commonwealth Director of Public Prosecutions (CDPP) against a corporation on 14 
July 2016. Nippon Yusen Kabushiki Kaisha (NYK), one of the world’s largest shipping 
companies, has since pleaded guilty to the charges. The matter relates to conduct in 
connection with the transportation of motor vehicles. 

3. Following an investigation and wide industry consultation by the ACCC, online travel 
agents Expedia Group and Booking.com each agreed on 2 September 2016 to 
remove parity requirements for room price, availability and conditions from their 
contracts with Australian accommodation providers for a period of three years.  

4. On 21 July 2016 the ACCC announced it would not oppose a bid from Metcash to 
acquire rival hardware wholesaler Home Timber & Hardware (HTH) from Woolworths 
after accepting a court-enforceable undertaking enabling independent retailers to 
bypass Metcash by using buying groups or negotiating directly with manufacturers. 

5. The ACCC announced on 15 September 2016 its decision not to oppose Seven West 
Media Limited’s (SWM) proposed acquisition of The Sunday Times and 
perthnow.com.au from News Corp Australia, concluding the proposed acquisition 
was unlikely to substantially lessen competition. 

6. In August 2016 the ACCC instituted proceedings in the Federal Court against 
German company Volkswagen Aktiengesellschaft and its Australian subsidiary, 
Volkswagen Group Australia Pty Ltd, alleging they had misled the public in relation to 
diesel vehicle emission claims. 

7. Also in September 2016, the ACCC instituted proceedings in the Federal Court 
against Pastacup’s current franchisor Morild Pty Ltd and that company’s former 
director Mr Stuart Bernstein alleging contraventions of the Franchising Code of 
Conduct. 

8. In August 2016 the Federal Court ordered a penalty of $500 000 against Ozsale Pty 
Ltd trading as BuyInvite for supplying children’s nightwear which did not comply with 
the Australian mandatory safety standard.   

9. During the quarter, five companies each paid a $10 800 infringement notice issued 
by the ACCC. The ACCC issued the infringement notices because separate 
investigations had provided it with reasonable grounds to believe each company had 
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engaged in conduct in breach of the Australian Consumer Law (ACL). Four of the 
matters related to making a false or misleading representation while the other related 
to making a part-price representation without prominently disclosing the single total 
price payable. 

10. In July 2016 the ACCC accepted a court enforceable undertaking from Ozsale in 
relation to terms and conditions displayed on its websites which included a number of 
false or misleading representations to consumers regarding their consumer 
guarantee rights. 

11. The ACCC accepted a court enforceable undertaking from Young Sang & Co. (Aust.) 
Pty Ltd which admitted that it contravened the Horticulture Code of Conduct and 
section 51ACB of the Competition and Consumer Act 2010 (CCA). 

12. The Country of Origin Food Labelling Information Standard 2016 commenced on 1 
July 2016 and the ACCC released industry guidance on the standard. 

13. The ACCC continued to monitor the recall of the faulty Samsung washing machines 
for a serious defect in every unit of six models of Samsung top-loading washing 
machines that may cause, and has caused, electrical fires leading to property loss. 

14. A national button battery safety strategy was launched by the ACCC in September, 
complemented by a new voluntary industry code.  

15. On 29 July 2016 the ACCC declared the wholesale superfast broadband access 
service for five years to allow retailers to access non-National Broadband Network 
services with a downstream data rate normally more than 25 Mbps.  

16. The ACCC commenced a public inquiry on 4 July 2016 into whether declared access 
to the wholesale asymmetrical digital subscriber line (ADSL) broadband service 
should be extended. 

17. An ACCC discussion paper was published on 26 July 2016 calling for views on how 
consumer information about broadband speed and performance can be improved.  

18. On 21 September 2016 the ACCC provided its final advice to the Minister for 
Agriculture and Water Resources on the water charge rules and water market rules 
under the Water Act 2007.  

19. On 11 August 2016 the ACCC released Part IIIA access undertaking guidelines to 
provide information about the ACCC’s processes for assessing access undertakings 
applications and finalised a guideline for the Part XIC declaration provisions for 
telecommunication services providing information about the processes for declaring a 
service, including an explanation of the differences between how a NBN and non-
NBN service can be declared. 

20. In market studies, the ACCC announced a new communications sector market study 
on 4 August 2016. The ACCC’s report on the Launceston petrol market study was 
released on 20 July 2016, finding that motorists could expect savings of 4–5 cents 
per litre (cpl) on a sustainable basis if the Launceston market were more competitive. 
Market studies into the new car retailing and cattle and beef sectors also progressed 
in the quarter. 
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1. Maintaining and promoting competition 

Outcomes addressing harm to consumers and businesses from 
anti-competitive conduct 

 Competitive markets lead to lower prices, better quality products and services, 1.1.
greater efficiency and more choice, all of which benefit consumers. As Australia’s 
only competition regulator, the ACCC works to enhance the welfare of Australians by 
maintaining and promoting competition. 

 The ACCC does so by enforcing Part IV of the Competition and Consumer Act 2010 1.2.
(CCA) in relation to anti-competitive conduct and assessing whether mergers and 
acquisitions would substantially lessen competition.  

 In addition, the ACCC considers applications for authorisation and notifications, 1.3.
which enable some anti-competitive conduct to go ahead where the public benefit 
outweighs the public harm, including harm from reduced competition. 

 The ACCC’s Compliance and Enforcement Policy sets out priorities for the year and 1.4.
the factors the ACCC takes into account when deciding whether to pursue matters. 
Competition priorities continue to include cartel conduct, anti-competitive agreements 
and practices, and the misuse of market power. In 2016, competition priorities also 
include: 

 competition issues in the agriculture sector 

 competition issues in the health and medical sectors, including issues arising from 
the ACCC’s 2015 report to the Senate on the private health insurance industry, 
and 

 cartel conduct impacting on government procurement. 

 Outcomes are achieved through a variety of means. These include litigated 1.5.
proceedings, accepting court-enforceable undertakings1, and completing market 
studies. 

Proceedings 

 In the September 2016 quarter the ACCC was involved in 14 proceedings relating to 1.6.
competition enforcement in a range of industries including shipping, pharmaceuticals, 
construction, travel, and financial services. A complete list of these proceedings is 
included in the Appendix. 

 Of the 14 competition enforcement proceedings: 1.7.

 13 cases were carried over from the previous quarter  

 one new case was commenced in the quarter, and 

 14 cases remained ongoing at the end of the quarter.  

 

 

 

                                                
1
   Court-enforceable undertakings accepted under section 87B of the CCA. 
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Proceedings commenced 

NIPPON YUSEN KABUSHIKI KAISHA (NYK) 

Following an investigation by the ACCC, the Commonwealth Director of Public 
Prosecutions (CDPP) laid charges against Nippon Yusen Kabushiki Kaisha (NYK), 
a global shipping company based in Japan.  The charge was laid by the CDPP 
under section 44ZZRG of the CCA on 14 July 2016, and NYK has pleaded guilty 
to criminal cartel conduct in the Federal Court. 

This is the first criminal charge laid against a corporation under the criminal cartel 
provisions of the CCA.  The matter relates to alleged cartel conduct in connection 
with the transportation of vehicles, including cars, trucks, and buses, to Australia 
between July 2009 and September 2012. 

NYK is one of the world’s largest shipping companies, with offices in Europe, 
Africa, East Asia, South Asia, China, Oceania (including Australia) and North and 
South America.  It has over 33,000 employees and its headquarters is in Tokyo. It 
also operates an Australian subsidiary, NYK Line (Australia) Pty Ltd. 

The ACCC’s investigation into other alleged cartel participants is continuing. 

Proceedings ongoing 

PRYSMIAN CAVI E SISTEMI ENERGIA S.R.L. (Prysmian) 

In September 2009 the ACCC instituted proceedings in the Federal Court against 
three corporations for cartel conduct namely, Prysmian Cavi E Sistemi Energia 
S.R.L (based in Italy), Nexans SA (based in France), and Viscas Corporation 
(based in Japan).  In 2013, the Federal Court imposed a penalty of $1.35 million 
against Viscas Corporation, for its part in this cartel conduct, following the filing of 
joint submissions and agreed facts. 

In July 2016 the Federal Court found that Prysmian engaged in cartel conduct in 
relation to the supply of high voltage land cables in Australia.  The Court found 
that Prysmian entered into and gave effect to agreements in contravention of the 
price fixing and exclusionary arrangement provisions of the Trade Practices Act 
1974 (now the CCA). 

The agreement related to a 2003 invitation by Snowy Hydro Limited (Snowy 
Hydro) to tender for the supply of high voltage land cables and accessories. The 
Court found that Prysmian was a party to an agreement with other cable 
manufacturers and suppliers to ‘allocate’ the tender to Prysmian and then gave 
effect to that agreement by providing pricing guidance to its competitors so that 
they could submit higher amounts in an attempt to ensure that Prysmian won the 
tender. 

The court found that the agreement in relation to the Snowy Hydro tender was 
part of a wider over-arching agreement between Japanese and European cable 
manufacturers and suppliers, which provided for the allocation of high voltage 
land and submarine cable projects in various parts of the world. As part of this 
cartel arrangement, projects offered for tender were ‘allocated’ to either the 
Japanese or the European group of manufacturers and then to a particular 
company within that group. That company would then provide ‘pricing guidance’ to 
competitors to ensure that other bids were higher and increase the likelihood that 

http://www.accc.gov.au/media-release/japanese-cable-supplier-to-pay-135-million-penalty-for-cartel-conduct
http://www.accc.gov.au/media-release/japanese-cable-supplier-to-pay-135-million-penalty-for-cartel-conduct
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the company allocated the project would win the tender. 

The ACCC’s case against Nexans SA was dismissed. Justice Besanko found that 
a Nexans company was part of the over-arching cartel agreement and that 
Nexans SA had been aware of the Snowy Hydro tender process. However, His 
Honour found that the ACCC had not established that Nexans SA was a party to 
the agreement concerning Snowy Hydro because the ACCC had not established 
that Nexans SA had made an arrangement or arrived at an understanding in 
relation to that specific project. 

A hearing on penalty and other relief sought by the ACCC against Prysmian will 
take place on a date to be fixed by the Court. 

Proceedings concluded 

No proceedings were concluded in the quarter. 

Undertakings accepted and administrative resolutions 

 The ACCC also resolves alleged contraventions of the CCA by accepting enforceable 1.8.
undertakings under section 87B of the CCA. In these undertakings, which are on the 
public record, companies or individuals generally agree to: 

 remedy the conduct 

 accept responsibility for their actions, and 

 establish, or review and improve, compliance programs and culture. 

 In the September quarter, no undertakings in respect of competition enforcement 1.9.
were accepted. 

 The ACCC will also resolve matters administratively often involving agreements to 1.10.
stop or change conduct and provide appropriate redress to the conduct in question. 
In some cases, the ACCC will publicly announce these administrative resolutions.  

 This quarter such resolutions were agreed with Expedia Group (which includes 1.11.
Expedia.com, Wotif.com and Hotels.com) and Booking.com (part of the Priceline 
Group). 

EXPEDIA GROUP (Expedia) & THE PRICELINE GROUP (Booking.com) 

In September 2016 Expedia Group and Booking.com (part of the Priceline Group) 
each agreed through an administrative resolution to remove parity requirements 
for room price, availability and conditions from their contracts with Australian 
accommodation providers from 2 September 2016 for a period of three years.  

The ACCC had concerns that terms in contracts Booking.com and Expedia had 
with accommodation providers’ limited competition between the different online 
booking platforms. This resolution removes those clauses, which will enhance 
price competition between online booking platforms.  
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Agriculture Unit  

 In the September 2016 quarter the Agriculture Unit continued to significantly increase 1.12.
the ACCC’s engagement with agriculture markets and enhance the ACCC’s 
presence in regional Australia. This work included: 

 progressing the ACCC’s market study into the cattle and beef industry. Key issues 
considered in the study include access to sales channels, the operation of 
saleyards, competition among buyers of cattle and the potential for anti-
competitive conduct in the industry. An interim report and final report from the 
study will both be issued in the final quarter of 2016.  

 concluding a program of regional workshops focusing on competition and fair 
trading issues in the horticulture and viticulture industries. In the quarter, 
workshops were held in Griffith, Murray Bridge and Devonport. A report following 
the workshops will be released in October 2016.    

 assessing standard form contracts across agriculture to promote compliance with 
the new business-to-business unfair contract terms law that comes into force on  
12 November 2016.  

 the release of short form and long form publications targeted at providing the 
agriculture sector with further information about the role and functions of the 
ACCC.  

 a range of visits to farms, saleyards, wholesale markets, field days and other 
events across Australia.  

 attending and speaking at a number of agriculture industry conferences.  

 The ACCC’s Agriculture Unit also works closely with ACCC enforcement and merger 1.13.
teams on agriculture matters. For example, the Unit has been closely involved in the 
assessment of two proposed chemical mergers that affect the  agriculture sector, 
these being: 

 DowDuPont’s proposed acquisition of EI du Pont de Nemours and Company and 
The Dow Chemical Company  

 China National Chemical Corporation’s proposed acquisition of Syngenta AG. 

 On 25 August 2016 the Deputy Prime Minister and Minister for Agriculture and Water 1.14.
Resources, the Hon Barnaby Joyce MP, announced that the Government will require 
the ACCC to conduct an inquiry into the Australian dairy industry. This inquiry is likely 
to commence in November 2016. 

 The ACCC has a number of investigations on foot involving possible contraventions 1.15.
of the CCA in agriculture markets. This includes matters in grains, dairy, and cattle 
and beef.  

Assess mergers to prevent structural changes that substantially 
lessen competition 

Merger assessments and reviews 

 The ACCC reviews mergers and acquisitions to assess whether they would be likely 1.16.
to substantially lessen competition. 

 The ACCC does this by providing the merger parties with its view on whether a 1.17.
particular proposal is likely to breach section 50 of the CCA. This process is generally 

http://registers.accc.gov.au/content/index.phtml/itemId/1197043/fromItemId/750991
http://registers.accc.gov.au/content/index.phtml/itemId/1197043/fromItemId/750991
http://registers.accc.gov.au/content/index.phtml/itemId/1197045/fromItemId/750991
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known as the ‘informal clearance’ process. Businesses may also apply to the ACCC 
for formal clearance of mergers. 

 The ACCC deals with matters expeditiously when it determines that they do not 1.18.
require a detailed review because of the low risk that competition concerns will be 
raised. As indicated in Table 1 below a significant proportion of the mergers 
considered by the ACCC are ‘pre-assessed’, enabling the ACCC to respond quickly 
when there are no significant concerns. 

Table 1: Matters pre-assessed and reviews undertaken—July to September 2016 

 Confidential Public Total 

Pre-assessed 1 July–30 September 2016 63 0 63 

Total reviews undertaken 1 July–30 September 2016 1 11 12 

Total matters assessed and reviews undertaken 64 11 75 

Total reviews by category: 

Not opposed 0 8 8 

Finished—no decision (including withdrawn)  0 2 2 

Opposed outright 0 0 0 

Confidential review—ACCC concerns expressed 1 0 1 

Resolved through undertakings  0 1 1 

Variation to undertaking accepted 0 0 0 

Variation to undertaking rejected 0 0 0 

Significant merger decisions  

Metcash Ltd—proposed acquisition of Home Timber and Hardware Group 

On 21 July 2016 the ACCC announced it would not oppose a bid from Metcash to 
acquire rival hardware wholesaler Home Timber & Hardware (HTH) from 
Woolworths after accepting a court-enforceable undertaking from Metcash. 

Woolworths was running a sale process in respect of its HTH and Masters 
businesses and Metcash was intending to bid for HTH. 

Metcash’s Mitre 10 business is a wholesaler of hardware and home-improvement 
products to independent retailers, including those trading under Metcash’s Mitre 
10 and True Value Hardware brands. Metcash also offers support services to 
retailers trading under its brand banners. Metcash supplies products to about 325 
Mitre 10 and True Value Hardware bannered retailers and about 500 non-
bannered retailers. 

HTH (previously operating as Danks) wholesaled hardware and home 
improvement products to independent retailers, including those that operate under 
its brands Home Timber & Hardware, Thrifty-Link, Hardings Hardware and 
Hudson Building Supplies. HTH supplies over 400 bannered retail stores, 
comprising a mix of company-owned and independent businesses. It also 

http://registers.accc.gov.au/content/index.phtml/itemId/1197122/fromItemId/751046
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supplies about 1000 non-bannered retailers. 

The ACCC looked closely at the competition issues surrounding Metcash 
acquiring its only rival full-service wholesaler, and received a range of feedback 
from affected hardware retailers, many of whom are small businesses. The review 
also took account of the indirect competitive constraint on Metcash’s wholesale 
activities from the large national retailer, Bunnings. 

The undertaking accepted by the ACCC has the objective of providing 
independent retailers with the ability to bypass Metcash by using buying groups or 
negotiating directly with manufacturers. This should also facilitate entry by any 
new wholesaler that may emerge. Metcash also undertook not to discriminate 
against independent hardware retailers in favour of its own stores. 
Retailers trading under the Home Timber & Hardware, Thrifty-Link, True Value 
Hardware or Mitre 10 banners can decide to leave those brands and establish 
themselves as unbannered, independent retailers. The undertaking prevents 
Metcash restricting independent hardware stores from acquiring products from 
non-Metcash sources. 

Seven West Media Limited—proposed acquisition of The Sunday Times 
publication and website from News Limited 

On 15 September 2016, the ACCC announced its decision not to oppose Seven 
West Media Limited’s (SWM) proposed acquisition of The Sunday Times and 
perthnow.com.au from News Corp Australia. SWM publishes The West 
Australian, The Weekend West, thewest.com.au and owns a number of other 
media assets, including radio and community and regional newspapers. In 
Western Australia, News Corp Australia publishes The Sunday Times and 
perthnow.com.au. 

The ACCC found that the proposed acquisition was unlikely to substantially 
lessen competition in the supply of news and information to Western Australia 
readers/consumers or the supply of advertising opportunities in print newspapers 
in Western Australia. The ACCC considered that while consumers who value print 
newspapers would face reduced choice post-acquisition, overall a sufficient range 
of news choices and advertising alternatives would remain available to Western 
Australians, and would collectively impose a sufficient constraint on SWM post-
acquisition.  

DYWIDAG-Systems International Group—proposed acquisition of Jennmar 
Australia 

On 2 July 2016 the ACCC discontinued its review of the proposed acquisition by 
DYWIDAG-Systems International Group (DSI) of the Jennmar Australia 
(Jennmar) business owned by Frank Calandra Inc, after the parties withdrew their 
application for informal clearance. 

DSI and Jennmar both supply ground support systems to underground mines. In 
particular, they are the only suppliers of steel bar rock bolts to coal mines (known 
as ‘soft rock bolts’). These bolts are used to prevent underground tunnels from 
collapsing. 

The ACCC published a Statement of Issues on 21 April 2016, expressing concern 
that the proposed acquisition was likely to substantially lessen competition in a 
national market for the supply of soft rock bolts, by merging the only two 
competitors supplying the market. The ACCC’s investigation indicated that 
imports would be unlikely to constrain DSI’s activity after the proposed acquisition. 

http://registers.accc.gov.au/content/index.phtml/itemId/1198464/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1198464/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1197130/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1197130/fromItemId/751046
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Merger review consultation  

 The ACCC may reach a preliminary view that a proposed merger raises competition 1.19.
concerns that require further investigation. In this circumstance, the ACCC will 
publicly release a Statement of Issues. A Statement of Issues provides the ACCC’s 
preliminary views, drawing attention to particular issues with varying degrees of 
competition concerns, as well as identifying further lines of inquiry that the ACCC 
wishes to undertake. It provides an opportunity for all interested parties (including 
customers, competitors, shareholders and other stakeholders) to understand and 
consider the primary issues identified by the ACCC. It also has the purpose of 
assisting the merger parties and other interested parties to frame further submissions 
should they consider it necessary.  

 In the September quarter the ACCC issued a Statement of Issues for the following 1.20.
two reviews: 

 The Borg Group—proposed acquisition of MDF manufacturing assets of Alpine 
MDF Industries Pty Ltd 

 Seven West Media Limited—proposed acquisition of The Sunday Times 
publication and website from News Limited 

Make decisions on authorisation, notification and certification 
trademark applications in the public interest 

 The ACCC assesses and makes decisions about applications for the authorisation 1.21.
and notification of certain types of anti-competitive conduct by evaluating if such 
arrangements or conduct is likely to result in a net public benefit and therefore 
warrant exemption from the CCA. 

Authorisations 

 In assessing the likely public benefits and detriments of an authorisation application, 1.22.
the ACCC undertakes a transparent public consultation process, placing submissions 
on a public register, subject to any claims of confidentiality. After considering 
submissions, the ACCC will issue a draft decision and provide an opportunity for 
interested parties to request a conference to discuss the proposal. The ACCC will 
then further consider the application in light of any additional submissions and 
release a final decision. 

  

There were also high barriers to entry, including from suppliers of rock bolts used 
in ‘hard rock’ mines (gold, copper and zinc, and gems such as diamonds). 

http://registers.accc.gov.au/content/index.phtml/itemId/1197920/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1197920/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1198464/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1198464/fromItemId/751046


 

14 

Table 2: Authorisations received and decisions issued 

Total authorisations received Number of applications (number of forms
1
) 

 1 July–30 September 2016 

New  9 (14) 

Revocation 0 (0) 

Revocation and substitution  0 (0) 

Minor variations  1 (1) 

 

Decisions issued  Number of applications (number of forms
1
) 

1 July–30 September 2016 

Draft determinations  4 (7) 

Final determinations  8(12) 

Interim decisions (prior to draft) 3 (5) 

1. The Competition & Consumer Act Regulations require applicants to submit specific separate forms for different types of 
conduct. 

Significant authorisations 

Infant Nutrition Council Limited–Authorisation A91506–A91507 

On 15 July 2016 the ACCC issued a determination re-authorising the Infant 
Nutrition Council’s infant formula manufacturer members to continue to give effect 
to the Marketing in Australia of Infant Formula Agreement (MAIF Agreement) for a 
further five years. 

The MAIF Agreement has been authorised since 1992. It is a voluntary agreement 
between infant formula manufacturers and importers which governs the marketing 
of infant formula for infants up to 12 months old. The agreement prohibits the 
advertising and promotion of formula by signatories directly to the public, and 
governs their interactions with health care professionals. The MAIF Agreement 
gives effect in Australia to the principles of the World Health Organization’s 
International Code of Marketing of Breast Milk Substitutes (1981). 

Interested parties raised concerns that the marketing of toddler milk products was 
acting effectively as marketing of infant formula (an issue which has recently been 
considered by the World Health Organisation which has welcomed new guidance 
which urges member states to consider imposing restrictions on the marketing of 
toddler milk), and perceptions of ineffective oversight by the new MAIF Complaints 
Tribunal. The ACCC noted that the MAIF Complaints Tribunal can currently rule on 
complaints about toddler milk advertising to the extent they have the effect of 
marketing infant formula and would be inconsistent with the principles set out in the 
MAIF Agreement. Ultimately, the issue of whether marketing restrictions should be 
extended to toddler milk is a policy decision for Government to make. 

Interested parties called for the ACCC to authorise the agreement for only a further 
two years, to allow the government to consider alternatives to the MAIF Agreement. 

http://registers.accc.gov.au/content/index.phtml/itemId/1188093/fromItemId/278039
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After originally intending to authorise the agreement for ten years, the ACCC 
decided to reauthorise the agreement for five years, to balance the concerns of 
interested parties with the cost of the authorisation process for all parties. 

In doing so, the ACCC noted that a decision to grant authorisation for any period 
does not preclude an alternative regulatory response to restrict the marketing of 
infant formula in Australia at any time. 

It is not the role of the ACCC as part of the authorisation process to redraft the 
MAIF Agreement to seek to create an ideal agreement. Rather, the role of the 
ACCC is to assess whether the public benefits of the current MAIF Agreement for 
which the parties have sought authorisation are likely to outweigh the detriments.  

The ACCC noted that it is important for the MAIF Complaints Tribunal to publish 
any breach findings immediately, because the only sanction available to the 
Tribunal is the adverse publicity likely to result for the manufacturer found to be in 
breach. The ACCC understands the Tribunal has discretion under its Terms of 
reference to publish its decisions in whatever manner it sees fit. The transparency 
of publishing decisions shortly after they are finalised would help ensure public 
confidence in the continued effectiveness of the MAIF Agreement. 

Notifications 

 Notification is an alternative process to authorisation as a means for businesses to 1.23.
obtain protection from legal action for exclusive dealing and collective bargaining. 

Exclusive dealing notifications 

 ‘Exclusive dealing’ describes a business trading with another business imposing 1.24.
restrictions on the other business’ freedom to choose with whom, in what, or where it 
deals, and is prohibited under the CCA in certain circumstances. Third line forcing is 
a type of exclusive dealing conduct that involves the supply of goods or services 
subject to a condition that the buyer must also acquire certain goods or services from 
a third party. Third line forcing conduct is prohibited outright while other forms of 
exclusive dealing are only a breach of the CCA if they substantially lessen 
competition. 

 Lodging a notification with the ACCC provides automatic protection from legal action 1.25.
from the lodgement date, or soon after, in the case of third line forcing conduct which 
remains in force unless revoked by the ACCC. Notifications can be reviewed by the 
ACCC at any time to assess whether the conduct results in a net public benefit. 
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Table 3: Exclusive dealing notifications  

Exclusive Dealing Notifications 
 

Number of notifications (number of forms
1
) 

1 July–30 September 2016 

Matters lodged in the quarter 117(185) 

Matters requiring a draft notice 0 (0) 

Matters allowed to stand  143(183) 

Matters revoked  0 (0) 

Matters withdrawn  0 (0) 

1. CCA Regulations require notifiers to submit specific separate forms for different types of conduct. 

Collective bargaining notifications 

 Groups of small businesses can lodge a collective bargaining notification to obtain 1.26.
protection from legal action for a collective bargaining activity. The protection 
provided by a collective bargaining notification comes into force automatically 14 
days after the notification is validly lodged and continues for three years unless the 
ACCC objects to it. Notifications can be reviewed at any time. 

 Businesses seeking to lodge a valid collective bargaining notification must satisfy a 1.27.
number of requirements. For example each member of the collective bargaining 
group must reasonably expect that they will make at least one contract with the target 
and that the value of each member’s transactions with the target will not exceed 
$3 million per year (this figure differs for certain industries). These requirements do 
not apply to the authorisation process.  

Table 4: Collective bargaining notifications  

Collective Bargaining Notifications 
Number of notifications (number of forms

1
) 

1 July–30 September 2016  

Matters lodged in the quarter 2 (104) 

Matters allowed to stand 0 (0) 

1. CCA Regulations require notifiers to submit specific separate forms for different types of conduct. 

Certification trademarks 

 Under the Trade Marks Act 1995 the ACCC has responsibilities for assessing the 1.28.
certification of trademarks. A certification trademark is used by businesses to indicate 
to consumers that a product or service meets a particular standard. 

 The ACCC assesses rules for the use of certification trademarks including: 1.29.

 requirements that goods, services or persons must meet to be eligible to use a 
certification trade mark, and 

 proposed processes for assessing compliance with certification requirements. 
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Table 5: Certification Trademarks  

Certification Trademarks (CTMs) 
Number of related applications (number of CTMs

1
) 

1 July–30 September 2016 

CTMs received in the quarter 9 (9) 

Final assessments issued 15(17) 

1. The ACCC generally assesses related certification trademark applications together when they are received from the same 
applicant at the same time.   
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2. Protecting consumers and supporting fair trading 

Protecting the interests and safety of consumers, and supporting 
fair trading in markets affecting consumers and small business  

 The ACCC enforces the ACL to prevent and redress harm to consumers and small 2.1.
businesses. Another key role of the ACCC is to inform businesses and consumers of 
their rights and obligations under the CCA through engagement, education and the 
provision of specialised information. This function also includes actions taken to 
ensure Australian consumers are not harmed by unsafe products.  

 Each year the ACCC reviews its compliance and enforcement priorities to determine 2.2.
where to focus its efforts to maximise impact, including by preventing and redressing 
harm to consumers and small businesses. The ACCC consults both internally and 
externally with ACL regulators, consumer advocacy groups, external dispute 
resolution and ombudsman schemes and other government departments on current 
and emerging issues; and also analyses data from thousands of people who contact 
the ACCC Infocentre.  

 In 2016 the ACCC’s Compliance and Enforcement priorities for consumer protection 2.3.
include: 

 consumer issues in the agriculture sector 

 consumer issues in the health and medical sectors, including consumer protection 
issues arising from health claims by large businesses and the ACCC’s 2015 report 
to the Senate on the private health insurance industry 

 ensuring small business receives the protections of: 

 industry codes of conduct, including the Franchising Code, the Food and 
Grocery Code and the revised Horticulture Code, and 

 new legislative provisions extending unfair contract term protections to small 
businesses. 

 the effectiveness of action taken by suppliers to recall unsafe consumer products 

 consumer guarantees, with a focus on representations made by large retailers 
about express and extended warranties  

 consumer issues arising in relation to new car retailing, including responses by 
retailers and manufacturers to consumer guarantee claims 

 in conjunction with other agencies and partners, disruption of scams, particularly 
those that rely on building deceptive relationships and which cause severe and 
widespread consumer or small business detriment, and 

 consumer protection issues impacting on vulnerable and disadvantaged 
consumers with a particular focus on older consumers and consumers who are 
newly arrived in Australia. 

 In 2016 the ACCC has made Indigenous consumer protection an enduring priority. 2.4.
This change recognises that Indigenous consumers, particularly in remote areas, 
continue to face challenges in asserting their consumer rights. Indigenous consumer 
protection will always be a priority whilst these challenges remain.  
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Outcomes to address harm to consumers and small businesses 
resulting from non-compliance with the Australia Consumer Law 

Proceedings 

 Total penalties awarded by the Federal Court under the ACL pecuniary penalty 2.5.
regime are over $72.9 million since the introduction of the new consumer law 
remedies and powers in the CCA in April 2010, together with the introduction of the 
ACL on 1 January 2011. As at 30 September 2016 this figure encompasses 23 
ACCC cases where penalties awarded by the Court have been at or above $1 
million. 

 In the September quarter the ACCC was involved in 31 proceedings relating to 2.6.
consumer protection. Of those: 

 27 cases were carried over from the previous quarter 

 four cases were commenced  

 one case was concluded, and 

 30 cases remain ongoing at the end of the quarter. 

Proceedings commenced 

VOLKSWAGEN AKTIENGESELLSCHAFT and VOLKSWAGEN GROUP 
AUSTRALIA PTY LTD 

In August 2016 the ACCC instituted proceedings in the Federal Court of Australia 
against German company Volkswagen Aktiengesellschaft and its Australian 
subsidiary, Volkswagen Group Australia Pty Ltd (VGA) (together, Volkswagen), 
alleging they engaged in misleading or deceptive conduct, made false or 
misleading representations and engaged in conduct liable to mislead the public in 
relation to diesel vehicle emission claims.  The ACCC alleges that between 2011 
and 2015: 

 VWAG engaged in misleading conduct by installing and not disclosing the 
existence and operation of ‘defeat’ software, which controlled the operation of 
the vehicles’ exhaust gas recirculation system. The software caused the 
vehicles to produce lower nitrogen oxide (NOx) emissions when subject to test 
conditions in a laboratory, but switched to a different mode under normal on-
road driving conditions resulting in significantly higher NOx emissions being 
produced by the vehicles.    

 Volkswagen engaged in misleading conduct by representing that the vehicles 
complied with Australian and European standards and all Australian regulatory 
requirements when, because of the defeat software, that was not the case, 
and   

 VGA marketed the vehicles in Australia as being environmentally friendly, 
clean burning, low emission and compliant with stringent European standards 
when this was not the case under normal driving conditions.   

JOYSTICK COMPANY PTY LTD (Joystick) 

In September 2016 the ACCC instituted proceedings in the Federal Court against 
The Joystick Company Pty Ltd, an online e-cigarette retailer, for alleged false or 
misleading representations that its products did not contain any toxins or 



 

20 

formaldehyde, were “independent from” chemicals found in conventional 
cigarettes, and had been approved by the ACCC. 

The ACCC had previously issued Joystick with three infringement notices as it 
had reasonable grounds to believe that the company had made a number of false 
or misleading representations. Joystick did not pay the penalties specified in the 
infringement notices within the specified payment period.  

The proceedings were commenced after independent testing commissioned by 
the ACCC indicated that the Joystick’s e-cigarette product tested contained toxic 
chemicals including formaldehyde, acetaldehyde, and acrolein. 

The ACCC is seeking pecuniary penalties, declarations, injunctions, orders for an 
ACL compliance program, publication orders and costs. 

GET QUALIFIED AUSTRALIA PTY LTD (Get Qualified) 

In September 2016 the ACCC instituted proceedings in the Federal Court against 
Get Qualified Australia Pty Ltd. The ACCC alleges that Get Qualified made false 
or misleading representations and engaged in misleading and unconscionable 
conduct in connection with its supply of services to consumers seeking 
recognition of their prior learning to gain qualifications. The ACCC has also 
brought proceedings against Get Qualified’s sole director, Mr Adam Wadi, alleging 
he was knowingly concerned in Get Qualified’s contraventions.  

Get Qualified offers services that it asserts will assist consumers to gain 
qualifications such as a Certificate III in Carpentry from Registered Training 
Organisations (RTOs), through the Recognition of Prior Learning (RPL) process. 
RPL is an assessment process whereby students can obtain recognition for their 
previous work experience or prior study in order to achieve credit towards a 
qualification. 

The ACCC alleges that from around 1 January 2015 to September 2016, Get 
Qualified engaged in misleading and unconscionable conduct by: 

 assuring consumers they were eligible for qualifications when, in fact, the 
sales representatives were call centre staff who were not qualified to assess 
consumers’ eligibility for qualifications and were required to meet sales targets 
as part of their role 

 telling consumers that they would be entitled to a “100% money back 
guarantee” if they were unsuccessful in obtaining the qualification through the 
RPL process when Get Qualified almost always declined customer refund 
requests in circumstances where customers did not receive their qualification 

 using unfair sales tactics to pressure consumers, such as claiming there were 
limited places in courses when this was unknown to Get Qualified 

 insisting upon up-front payment, either in full or under a payment plan, and 
only providing important information about the qualification requirements and 
Get Qualified’s terms and conditions after payment was made 

 after payment was made, failing to provide the  service promised, refusing 
refund requests, and taking debt recovery action against consumers who did 
not receive a qualification and refused to make further payments to Get 
Qualified. 
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MORILD PTY LTD (Morild) 
 
The ACCC has instituted proceedings in the Federal Court against Pastacup’s 
current franchisor Morild Pty Ltd and that company’s former director Mr Stuart 
Bernstein alleging contraventions of the Franchising Code of Conduct. 
Mr Bernstein co-founded the Pastacup franchise in 2008 and has managed and 
been a director of two previous franchisors of the Pastacup franchise system that 
became insolvent. 
 
The mandatory Franchising Code of Conduct requires a franchisor to provide 
prospective franchisees with a disclosure document that, amongst other things, 
discloses the relevant business experience of all its officers. The ACCC alleges 
Morild should have disclosed Mr Bernstein’s directorship and management of two 
previous Pastacup franchisor companies that became insolvent to potential 
franchisees. The ACCC also alleges that Mr Bernstein was knowingly concerned 
in Morild’s conduct.  

The ACCC is seeking declarations, injunctions, penalties, findings of fact and 
costs. 

Proceedings concluded 

OZSALE PTY LTD T/A BUYINVITE (Ozsale) 

In August 2016 the Federal Court ordered a penalty of $500 000 against Ozsale 
Pty Ltd t/a BuyInvite for supplying children’s nightwear which did not comply with 
the Australian mandatory safety standard.   

Ozsale sold over 200 non-compliant garments to Australian consumers and had 
over 11 000 non-compliant garments available for supply to Australian 
consumers. Ozsale is a membership-based online retailer predominantly selling 
clothing which is sourced by purchasing excess inventory from mostly overseas 
suppliers. Ozsale admitted in joint submissions to the court that it supplied five 
styles of nightwear on various dates between February 2014 and October 2015 
that failed to meet the mandatory safety standard for children’s nightwear. Ozsale 
further admitted that it did not have adequate procedures in place to ensure that 
the children’s nightwear it offered for sale complied with the mandatory safety 
standard. 

Infringement notices  

 The ACCC can issue an infringement notice where it has reasonable grounds to 2.7.
believe a person has contravened certain consumer protection laws. The payment of 
infringement notice penalties is not an admission of a contravention of the CCA.  

 In the September quarter, the ACCC received payment for five infringement notices 2.8.
arising from five matters. 

PALACE CINEMAS PTY LTD (Palace Cinemas) 

In July 2016 Palace Cinemas Pty Ltd paid a penalty of $10 800 following the issue 
of an infringement notice.  The ACCC was concerned that Palace Cinemas made 

http://www.accc.gov.au/business/industry-codes/franchising-code-of-conduct
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a part-price representation without prominently specifying a single total cinema 
ticket price throughout the booking process.  The ACCC issued an infringement 
notice because it had reasonable grounds to believe that Palace Cinemas had 
contravened the ACL by failing to prominently disclose the total single price, 
including the compulsory booking fee, for cinema tickets purchased using its 
online booking process. 

THE SMITH’S SNACKFOOD COMPANY PTY LTD (Smith’s) 

In July 2016 The Smith’s Snackfood Company Pty Ltd paid a penalty of $10 800 
following the issue of an infringement notice. The ACCC issued the infringement 
notice because it had reasonable grounds to believe that Smith’s made a false or 
misleading representation on the packaging of a popular product it supplies that 
the product had been approved or was suitable as a healthy option for school 
canteens. 

Smith’s Sakata Paws Pizza Supreme Rice Snacks included a logo with the words 
“Meets School Canteen Guidelines” and an image of a sandwich and apple. The 
products’ packaging included a disclaimer that the product met the ‘Amber’ criteria 
of the National Healthy School Canteens Guidelines, however it was in a small 
font size and on a different side to the logo. The ACCC did not consider this 
disclaimer was sufficiently prominent to correct the misleading representation 
created by the logo. Smith’s informed the ACCC that they will stop using the logo 
on their product packaging. 

OZSALE PTY LIMITED t/a BUYINVITE (Ozsale) 

In July 2016 Ozsale Pty Limited, an online retailer paid a penalty of $10 800 after 
being issued with an infringement notice. The ACCC issued the infringement 
notice because it had reasonable grounds to believe that Ozsale had made a 
false or misleading representation about consumers’ rights to remedies for faulty 
goods by including the following clause in its terms & conditions relating to faulty 
products:  

“Depending on the fault, you may be offered the choice of refund, repair or 
replacement of the item (subject to availability).”  

The ACCC was concerned that this statement represented that the choice of 
remedies was at the discretion of Ozsale, when that is not the case. 

FELTON GRIMWADE & BOSISTO’S PTY LTD (Bosisto’s) 

In September 2016 the supplier of Bosisto’s tea tree oil, Felton Grimwade & 
Bosisto’s Pty Ltd paid a penalty of $10 800 following the issue of an infringement 
notice. 

The ACCC issued the infringement notice because it had reasonable grounds to 
believe that Bosisto’s had made a false or misleading representation in 
contravention of the ACL by labelling its tea tree oil as 100% pure, when that was 
not the case. The ACCC formed this view on the basis of testing it commissioned 
that indicated the Bosisto’s tea tree oil product was not 100% pure tea tree oil. 

CHARLES TYRWHITT  LLP (Charles Tyrwhitt) 

In September 2016 London-based clothing manufacturer and retailer Charles 
Tyrwhitt LLP paid a $10 800 penalty after being issued with an infringement 
notice. The ACCC issued the infringement notice because it had reasonable 
grounds to believe that Charles Tyrwhitt had made a false or misleading 
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representation in relation to the ‘was’ price of a men’s ‘slim fit non-iron micro-spot 
white’ shirt in ‘was/now’ pricing on its website between February 2016 and March 
2016, in contravention of the ACL. 

Undertakings accepted 

 The ACCC also resolves alleged contraventions of the ACL by accepting court 2.9.
enforceable, non-court based undertakings under s87B of the CCA, or via an 
administrative resolution.  

 In the September quarter there were three s87B undertakings accepted relating to 2.10.
consumer protection. 

FLAVOUR MAKERS PTY LTD T/A EASY MEALS (Flavour Makers) 

In August 2016 Flavour Makers provided the ACCC with a court enforceable 
undertaking in relation to its conduct in the marketing and supply of its pre-
packaged meals. 

The ACCC’s investigation was prompted by a complaint from Anglicare Northern 
Territory, on behalf of a newly arrived migrant who was not fluent in English. The 
consumer had received telemarketing calls from EasyMeals, during which 
EasyMeals represented that its meals would be suitable for the consumer’s 
diabetes. 

To address the ACCC concerns EasyMeals undertook and agreed to: 

 refund the consumer, 

 conduct an internal investigation aimed at implementing corrective measures, 
and 

 rectify its practices to ensure future compliance with the ACL.   

The court enforceable undertaking prohibits EasyMeals from engaging in similar 
conduct for a period of three years, and requires EasyMeals to implement and 
regularly review an ACL compliance program. The undertaking also requires 
EasyMeals to place a corrective notice on its website for a period of 60 days. 

OZSALE PTY LIMITED (Ozsale) 

In July 2016 the ACCC accepted a court enforceable undertaking from Ozsale Pty 
Limited (Ozsale) in relation to Terms & Conditions displayed on its websites, 
including Ozsale.com.au, OO.com.au, BuyInvite.com.au, DealsDirect.com.au and 
TopBuy.com.au. 

The ACCC was concerned that the Terms & Conditions displayed on Ozsale’s 
websites included a number of false or misleading representations to consumers 
regarding their consumer guarantee rights. 

To address the ACCC’s concerns, Ozsale has undertaken that it will: 

 publish a single refunds and remedies policy to be used across all online sales 
platforms operated by Ozsale that accurately reflects consumers’ relevant 
rights and remedies under the ACL 

 implement a compliance program, including compliance training and a 
complaints handling procedure, in order to minimise the risk of future 
contraventions and ensure its awareness of the ACL, and 
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 implement a mystery shopper program in order to increase awareness of, and 
minimise the risk of Ozsale contravening, its ACL obligations. 

YOUNG SANG & CO. (AUST) PTY LTD (Young Sang) 

The ACCC has accepted a court enforceable undertaking from Young Sang & Co. 
(Aust.) Pty Ltd (Young Sang). Young Sang has admitted that it contravened the 
Horticulture Code of Conduct (the Code) and section 51ACB of the CCA.  During 
2015, Young Sang traded in horticulture produce with all of its growers without 
Horticulture Produce Agreements (HPAs), and failed to prepare, publish and 
make publicly available its terms of trade. 

To address the ACCC’s concerns, Young Sang has undertaken that it will: 

 not engage with growers without HPAs or terms of trade, 

 send a letter to all growers who it traded with since 2015 attaching a copy of 
the undertaking, its terms of trade and a draft HPA where applicable, 

 place a corrective notice on its website for 90 days, and 

 implement and regularly review a code compliance program. 

Administrative resolutions 

 The ACCC will also resolve matters administratively often involving agreements to 2.11.
stop or change conduct and provide appropriate redress to the conduct in question. 
In some cases, the ACCC will publicly announce these administrative resolutions.  

 This quarter one such resolution was agreed with EBOS Group Ltd on behalf of its 
subsidiary Symbion Pty Ltd, the owner of the Chemmart pharmacy franchise.  

EBOS GROUP LTD (Chemmart) 

In September 2016 the ACCC accepted an administrative undertaking on behalf 
of Chemmart in relation to representations regarding the effectiveness of a 
myDNA genetic test in identifying an individual’s response to certain drugs.   

The ACCC was concerned that statements in Chemmart’s catalogues, television 
infomercials, in-store brochures and other promotional materials about the 
myDNA test risked conveying a false or misleading impression regarding the 
usefulness of the genetic test, and the consumers for whom it may be appropriate. 

Chemmart withdrew all of the promotional materials containing the statements of 
concern to the ACCC. Chemmart also agreed to refrain from making any 
statements in the future about the myDNA test that have the potential to mislead 
consumers about the applicability and effectiveness of the test. 

Public warning notices 

 In certain circumstances, the ACCC may issue a Public Warning Notice to alert 2.12.
consumers to a suspected contravention of certain provisions of the ACL. The ACCC 
may issue these notices where it has reasonable grounds to suspect a contravention 
of the ACL, it is satisfied that one or more other persons has suffered or is likely to 
suffer detriment as a result of the conduct, and it is satisfied that it is in the public 
interest to do so. 

 In the September quarter there were no public warning notices issued. 2.13.
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Enhancing the effectiveness of the ACCC’s compliance and 
enforcement initiatives through partnerships 

 The ACL gives consumer regulators a single set of provisions to respond to 2.14.
consumer protection issues. It also allows regulators to collectively work on broader 
issues, and take proactive and timely compliance and enforcement action. 

 The ACCC works closely with the Treasury, the Australian Securities and 2.15.
Investments Commission (ASIC) and state and territory consumer protection 
agencies on national compliance and enforcement projects. 

 The ACCC also works with businesses, industry associations and consumer groups 2.16.
to promote awareness of the ACL. 

Consumer Consultative Committee 

 The Consumer Consultative Committee provides a forum through which consumer 2.17.
protection issues can be addressed collaboratively between the ACCC and consumer 
representatives. The ACCC held a half day meeting of this committee on 16 
September 2016 to discuss the Consumers with Disability education project,  
disadvantaged and vulnerable consumers, the Australian Consumer Law review and 
the 2017 National Consumer Congress. 

Empowering consumers by increasing their awareness of their 
rights under the ACL 

 Educating consumers about their consumer rights is central to the ACCC protecting 2.18.
the interests and safety of consumers. The ACCC’s education campaigns support 
consumers to navigate complex or difficult consumer decisions to help them make 
smart choices. 

 During this quarter ACCC online consumer education resources were accessed 2.19.
816 744 times. 

Scams 

 The ACCC continued its scam disruption project to stop potential scam victims from 2.20.
sending more money to scammers. The project uses financial intelligence to identify 
Australians sending funds to high-risk jurisdictions and advising them that they may 
have been targeted by a scam.  

 During this quarter the ACCC identified and sent letters to 777 new potential scam 2.21.
victims. Of those that received a letter, it appears 75 per cent have not sent further 
funds beyond six weeks, up from 73 per cent in the previous quarter. 

 The ACCC’s Scamwatch website provides consumers and small businesses with 2.22.
information about scams. The Scamwatch website attracted 615 309 visits this 
quarter. 

 Five Scamwatch radar alerts were issued this quarter. Topics covered were ACCC 2.23.
impersonation scams, tax scams, government grants, business email compromise 
and binary trading scams. 

 The ACCC also operates a Scamwatch Twitter account, @Scamwatch_gov, which 2.24.
alerts the public to scams targeting consumers and businesses, and how to 
recognise, avoid and report them. The Scamwatch Twitter account continued to 
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expand its reach with 11 955 followers by the end of the quarter. 56 tweets were 
posted during the quarter. 

Consumers with disability 

 The ACCC is leading a project to educate consumers with disability and businesses 2.25.
about their rights and obligations in preparation for the roll out of the National 
Disability Insurance Scheme (NDIS). Working with other Australian, state and 
territory ACL regulators, the ACCC is developing a series of consumer targeted 
publications and videos, for training and engagement by ACL agencies, the National 
Disability Insurance Agency (NDIA) and the disability sector. From 11 July, three 
consumer guides and one industry guide became publicly available through state and 
territory regulators, the ACCC and the NDIA, and on the ACCC website. A broader 
education campaign will take place later this year. 

Supporting a vibrant small business sector 

 The ACCC helps to ensure small businesses understand and comply with their 2.26.
obligations and encourages them to exercise their rights under the CCA. The ACCC’s 
aim is to promote a competitive and fair operating environment for small business 
and to ensure that small businesses understand how the legislation can help them. 

 During this quarter the ACCC’s online business education resources were accessed 2.27.
more than 351 737 times. 

 The ACCC continued to promote its three free online education programs:  2.28.

 a program for small businesses—over 26 000 users have accessed this program 
since its launch in April 2013, including more than 1500 this quarter 

 a program for tertiary students—over 33 000 users have accessed this program 
since its launch in November 2013, including over 3700 this quarter, and 

 a franchising pre-entry education program administered by Griffith University—
over 11 000 people have enrolled in this program since July 2010, including more 
than 550 this quarter. 

 The new business-to-business unfair contract terms (UCT) law received Royal 2.29.
Assent on 12 November 2015. This law extends UCT protections previously only 
provided to consumers to small business standard form contracts entered into or 
renewed on or after 12 November 2016. The ACCC has reviewed standard form 
contracts in the telecommunications, advertising, retail leasing, franchising and 
independent contracting sectors to identify potentially unfair terms. The ACCC is 
drafting an industry review report to communicate the outcomes of the review before 
the law comes into effect. 

 The Country of Origin Food Labelling Information Standard 2016 (the Standard) 2.30.
commenced on 1 July 2016 and has a two-year transition period, allowing 
businesses time to change their labels to comply with the new law before it becomes 
mandatory on 1 July 2018. On 1 July 2016 the ACCC released industry guidance on 
the Standard, including content on our website and a guide to assist businesses to 
comply with the Standard. 

 During the quarter, 15 email updates were sent to the ACCC's small business and 2.31.
franchising information networks. The updates provided subscribers with information 
about credit card surcharging, new collective bargaining guidance material, scam 
warnings and updates regarding business-to-business unfair contract terms. 
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Identify and address the risk of serious injury and death from 
safety hazards in consumer products 

 Risk and intelligence inform the ACCC approach to assessing current and emerging 2.32.
safety issues. The ACCC draws from numerous data sources to identify safety issues 
in consumer products. Data sources include mandatory reports of serious illness, 
injury or death, recalls that have taken place internationally and information received 
from the community. After the ACCC assesses relevant information, action may 
include:  

 negotiating the recall of goods  

 educating industry and consumers  

 negotiating voluntary changes to packaging labelling or product design 

 working to introduce changes to voluntary or mandatory requirements, and/or  

 introducing and/or working to implement changes to product safety mandatory 
standards and bans.  

Product safety recalls 

Table 6: Recalls–1 July to 30 September 2016 

Recalls assessed by regulator 

General consumer goods–ACL regulators including 
ACCC 

58 

Motor vehicles–DIRD 61 

Food–FSANZ 19 

Therapeutic goods–TGA 14 

TOTAL 152 

Note: ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence, market-place surveillance, 
overseas recalls and other Commonwealth and state/territory regulator referral. 

Infinity electrical cable recall 

 A national recall is underway to remediate premises that have been installed with 2.33.
approximately 2970 km of substandard Infinity electrical cable, which is 51 per cent 
complete. 

 The ACCC is administering 25 voluntary supplier recalls and commissioned an 2.34.
external audit to validate the methodology accounting for supplier progress. The 
method has been validated. The ACCC is continuing to audit individual suppliers to 
assess their communication strategies and recall efforts.  

 For further information on the recall, visit www.accc.gov.au/update/infinity-cable-2.35.
recall-act-now-before-its-too-late. 

Samsung top-loading washing machines recall 

 There is a serious defect in six models of Samsung top-loading washing machines 2.36.
that may cause, and has caused, electrical fires leading to property loss. 

http://www.accc.gov.au/update/infinity-cable-recall-act-now-before-its-too-late
http://www.accc.gov.au/update/infinity-cable-recall-act-now-before-its-too-late
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 The ACCC continues to monitor the recall of the faulty Samsung washing machines, 2.37.
which is led by the NSW electrical safety regulator. (The recall is compulsory in NSW 
but is offered voluntarily to all other states and territories.) At the end of the quarter, 
the recall was approximately 81 per cent complete.  

 Clear ACCC advice about consumer rights in relation to the faulty machines has 2.38.
helped consumers seek their choice of remedy.  

 Visit www.recalls.gov.au/content/index.phtml/itemId/1047306 for more information on 2.39.
the recall.  

Mandatory safety reports 

 The ACCC receives mandatory safety reports from suppliers, which are assessed 2.40.
directly or referred to a specialist regulatory agency for assessment. During the 
September quarter the ACCC received 813 mandatory reports.  

 The total number of assessed mandatory reports for this period was 672. Of these 2.41.
368 were out of jurisdiction or referred to another agency for assessment. Eleven 
were closed and assessed as part of an ongoing investigation, two were progressed 
for investigation, and 291 were assessed as requiring no further action by the ACCC. 

Supplier and Consumer Education 

 A national button battery safety strategy was launched by the ACCC in September. 2.42.
All state and territory consumer affairs agencies are working with the ACCC to deliver 
the strategy in cooperation with industry representatives and health professionals. 
This strategy is complemented by a new voluntary industry code.  

 Also in September the ACCC published a button battery safety video to raise 2.43.
consumer awareness of precautions that can be taken at home to prevent button 
battery exposure.  

Mandatory safety standard reviews 

 The ACCC has commenced reviewing many of the mandatory safety standards that 2.44.
are currently in force under the Australian Consumer Law. The purpose of these 
reviews is to assess whether the mandatory safety standards remain effective, and 
whether there are ways of achieving the same level of safety more efficiently. Where 
appropriate, the ACCC will consider adopting trusted international standards. 

 On 28 September 2016 the ACCC published eight consultation papers as part of the 2.45.
review of ten mandatory safety standards. Table 7 provides details of the consultation 
papers and the closing date for submissions.  

  

http://www.recalls.gov.au/content/index.phtml/itemId/1047306
https://www.productsafety.gov.au/news/button-battery-national-strategy
https://www.productsafety.gov.au/publication/industry-code-for-consumer-goods-that-contain-button-batteries
https://youtu.be/iuWnIplKGcQ
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Table 7: Consultation papers published on 28 September 2016 

Consultation paper Closing date for submissions 

Elastic luggage straps 28 October 2016 

Babies’ dummies 4 November 2016 

Household cots 4 November 2016 

Nightwear for children 4 November 2016 

Sunglasses 4 November 2016 

Bicycle helmets 18 November 2016 

Exercise cycles 18 November 2016 

Hydraulic jacks, vehicle support stands and 
portable ramps for vehicles 

1
 

18 November 2016 

1. This consultation paper is for the review of the three mandatory standards for hydraulic jacks, vehicle support standards and 
portable ramps for vehicles. 

 The consultation papers and more information on the consultation process are 2.46.
available via the Product Safety Australia website at 
www.productsafety.gov.au/about-us/consultations.  

 As part of the ongoing review of mandatory safety standards, the ACCC will publish 2.47.
more consultation papers in October 2016. Interested stakeholders can register to 
receive an email about future consultation processes at 
https://www.productsafety.gov.au/newsletter/subscribe. 

Compliance campaigns 

 The ACCC conducts safety inspections of consumer products offered in the market 2.48.
through a three-tiered approach that categorises surveillance as high, medium or low 
priority. When prioritising, the ACCC considers intelligence about market place 
problems, the length of time since a sector or product was last inspected and the 
need to plan activities with other agencies. Inspections are a combination of: 

 visual inspections of products in-store and online 

 performance testing by independent laboratories to check performance 
requirements mandated by the regulations. 

 The ACCC also conducts inspections to see how a particular regulation is working. 2.49.
During this quarter, compliance campaigns were actioned for the following products: 
vehicle recovery straps, self-balancing scooters, products containing button batteries 
and household furniture (toppling hazards). Inspections took place across the 
country, with visits to 185 stores to inspect 617 products.  

 Inspections of regulated products during this quarter triggered seven product recalls 2.50.
by suppliers. Recalled products included children’s toys, bean bags, vehicle jacks, 
treadmills, strollers and babies’ dummies. 

 
  

http://www.productsafety.gov.au/about-us/consultations
https://www.productsafety.gov.au/newsletter/subscribe
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3. Infrastructure regulation  

Promoting the economically efficient operation of, use of, and 
investment in infrastructure; and identifying market failure 

 The ACCC’s infrastructure regulation role encompasses key infrastructure sectors of 3.1.
the economy, including telecommunications, petroleum, rail, water, ports and 
airports, and involves:  

 regulating access to bottleneck infrastructure and the price for that access. 
Effective regulation of infrastructure services supports effective competition in 
upstream and downstream markets, and the economically efficient operation, use 
of, and investment in, Australia’s key infrastructure, thereby promoting the long-
term interests of end-users  

 providing industry monitoring reports to government in relation to highly 
concentrated, newly deregulated or emerging markets. This includes annual 
monitoring reports for container stevedoring, airports, telecommunications and 
water, and at least quarterly reports on the prices, costs and profits relating to the 
supply of unleaded petroleum products, and 

 enforcing industry-specific competition and market rules in some infrastructure 
sectors to improve the efficient operation of markets. 

Telecommunications  

 The ACCC is responsible for the economic regulation of the communications, 3.2.
broadcasting and audio-visual content sectors.  

Declaration of superfast broadband access service (SBAS)  

 On 29 July 2016 the ACCC declared the wholesale superfast broadband access 3.3.
service (SBAS) for five years. The SBAS declaration allows retailers to access non-
National Broadband Network (NBN) services with a downstream data rate normally 
more than 25 Mbps. This includes the fibre-to-the-basement (FTTB) network 
operated by TPG subsidiary AAPT, and Telstra’s fibre networks in South Brisbane 
and Velocity estates. The SBAS does not include services that are, or soon will be, 
subject to other access regulation under Part XIC of the CCA (for example, the NBN) 
and excludes some services supplied exclusively to business, government and 
charity customers within the CBD of a capital city where competition appears 
effective.  

 The ACCC can declare a service if it is satisfied that doing so would promote the 3.4.
long-term interests of end users. Once a service is declared, a network owner must 
provide access to the service upon request and where commercial agreement cannot 
be reached, the ACCC can set the price and non-price terms for access to the 
service. 

 The declaration is expected to increase entry and competition in superfast broadband 3.5.
retail markets and deliver long terms benefits to consumers. The ACCC declared the 
SBAS because economic and potential technological barriers to entry mean all 
superfast broadband networks are likely display monopoly characteristics. The 
declaration also promotes regulatory consistency, allowing retailers to compete on 
their merits regardless of technology used, when the network was constructed or who 
operates it. 
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 Following the finalisation of the SBAS declaration inquiry, the ACCC commenced a 3.6.
joint Final Access Determination inquiry for both the SBAS and the Local Bitstream 
Access Service (LBAS) (which applies to all superfast networks built or extended 
after 1 January 2011) to set final price and non-price terms. A discussion paper was 
issued on 15 September 2016 and submissions are due on 21 October 2016.  

 Pending the Final Access Determination, the ACCC has set interim SBAS prices to 3.7.
apply for 12 months—these are shown below.  

Table 8: Consultation papers published on 28 September 2016 

Services 
Port (end-user access) charge 

Charge per port per month 

Aggregation charge  

Rate per Mbps per month 

Telstra FAB Services–    
Zone 1 

$22.14 $29.27 

Telstra FAB Services–   
Zones 2+3 

$26.87 $29.27 

Other non-Telstra (non-FAB) 
SBAS services 

$27.00 $17.50 

 In setting its interim terms and conditions the ACCC had concerns about the 3.8.
regulatory burden for smaller providers and exempted those superfast broadband 
operators supplying less than 20,000 customers. It will consider the appropriateness 
of this in more detail during the inquiry for the final access determination.  

Telstra’s Migration Plan–ACCC assessment of variation 

 Telstra’s Migration Plan outlines how Telstra will progressively migrate voice and 3.9.
broadband services from its copper and hybrid fibre coaxial (HFC) networks to the 
NBN as it is rolled out across Australia. 

 On 20 July 2016 the ACCC approved Telstra’s variation to the Migration Plan.  3.10.

 The variation reflects improvements to existing arrangements resulting from Telstra 3.11.
and NBN Co’s experience to date in migrating end users to the multi-technology mix 
NBN. These changes provide greater assurance and certainty to end users that they 
will not prematurely lose their voice and broadband services prior to migrating to the 
NBN.  

 The changes provide more premises with more time before mandatory disconnection 3.12.
and give retail service providers more time to complete their migration activities to 
promote a more positive experience for customers as they move to the NBN. The 
changes also amend the disconnection regime for business grade services to reflect 
NBN Co’s approach of releasing business services by access technology. 

 The ACCC welcomed Telstra’s preparedness to identify aspects of the Migration Plan 3.13.
where additional flexibility has been needed and expects Telstra will continue to 
come forward with further amendments where necessary in light of future operational 
experience.  

 The ACCC’s role in approving the variation to the Migration Plan was limited to 3.14.
assessing whether or not it is consistent with the Migration Plan Principles. 
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ACCC inquiry into regulation of the wholesale ADSL broadband service 

 On 4 July 2016 the ACCC commenced a public inquiry into whether declared access 3.15.
to the wholesale asymmetrical digital subscriber line (ADSL) broadband service 
should be extended. The service was first declared in February 2012 and this 
declaration is due to expire in February 2017. 

 ADSL technologies provide high speed fixed-line broadband services over copper 3.16.
networks, and ADSL is currently the dominant fixed-line broadband technology in 
Australia. Given a number of changes have occurred since 2012 including the 
progressive rollout of the NBN, the inquiry will allow the ACCC to determine whether 
continued declaration is in the long-term interest of end users. 

 The ACCC expects to release a draft decision in October 2016 and intends to 3.17.
conclude the inquiry by early 2017, prior to the expiry of the current declaration. 

ACCC inquiry into regulation of a domestic mobile roaming service 

 On 5 September 2016, the ACCC commenced a public inquiry into whether to 3.18.
declare a domestic mobile roaming service. A domestic mobile roaming service 
would allow a mobile network operator (MNO) to provide services to its customers in 
areas where it does not have coverage by accessing the network of another MNO 
which does have coverage. 

  The ACCC decided to undertake this inquiry in order to assess whether the 3.19.
differences in the three MNOs’ network coverage have a detrimental impact on 
competition in the market for mobile services, particularly in regional areas, and 
whether declaration of a mobile roaming service would promote the long-term 
interests of consumers and businesses. 

 The ACCC considered whether to examine mobile roaming as part of its 3.20.
communications industry market study but decided that a declaration inquiry will 
provide greater certainty to the industry more quickly. 

 The ACCC expects to release a discussion paper in October 2016, a draft decision in 3.21.
early 2017 and a final decision in the first half of 2017. 

Issues in the transition to the NBN 

 The ACCC has continued to engage with key competition and consumer issues 3.22.
arising from the significant structural change occurring in the telecommunications 
industry.  

Telstra’s involvement in the NBN rollout 

 On 2 September 2016 the ACCC issued its report on potential competition issues 3.23.
raised by commercial agreements between Telstra and NBN Co relating to Telstra’s 
role in building parts of the NBN.  

 The NBN Co-Telstra service delivery agreements were announced on 21 December 3.24.
2015 and 11 April 2016 and relate to the supply, amongst other things, of network 
activation and assurance services and network planning, design, construction, and 
construction management services. 

 The ACCC report outlines concerns that the agreements may give Telstra a “head 3.25.
start” in connecting customers to NBN HFC broadband services, preferential service 

http://www.accc.gov.au/publications/accc-assessment-of-nbn-telstra-service-delivery-agreements
http://www.accc.gov.au/publications/accc-assessment-of-nbn-telstra-service-delivery-agreements
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activation and/or repair of NBN broadband services for its own customers, and 
greater insight than its competitors into the NBN rollout.  

 The report also identifies a number of measures that NBN Co and Telstra have 3.26.
agreed to mitigate the potential risks to competition. These include: 

 Making NBN HFC connections available to all service providers simultaneously, to 
avoid Telstra getting a “head start” following its installation of them 

 NBN Co setting priorities on activation and repair work that it allocates to Telstra, 
requiring Telstra to follow those priorities, and de-identifying work orders from 
other RSPs 

 Telstra providing “white label” activation and repair services to NBN Co and 
requiring its field workforce follow non-discrimination rules when attending end-
user premises. 

 While pleased with the progress made to date in terms of these agreements, the 3.27.
ACCC is now working with NBN Co and Telstra to establish suitable arrangements 
for monitoring the implementation of the agreements, including in respect of NBN 
Co’s reporting of rollout information to its access seekers, ahead of the NBN HFC 
construction program reaching scale later this year. 

Regulating the NBN–variation of NBN Co’s Special Access Undertaking  

 In December 2013 the ACCC accepted a special access undertaking (SAU) lodged 3.28.
by NBN Co. The SAU is the key element of the regulatory framework for NBN Co, 
specifying price and non-price terms and conditions relating to access to NBN Co's 
fibre, fixed wireless and satellite networks until its expiry in 2040. 

 In July 2016 the ACCC commenced its consultation on a variation to the SAU 3.29.
proposed by NBN Co in May 2016, primarily to accommodate services under the new 
multi-technology NBN model that is current Government policy.  

 The ACCC must decide whether to accept or reject the variation to the SAU in 3.30.
accordance with the criteria set out in the CCA. These include whether the 
undertaking promotes competition in NBN markets and remains in the long-term 
interests of consumers.  

 The consultation paper describes the main changes to the undertaking that NBN Co 3.31.
has proposed and outlines other key issues on which the ACCC is seeking feedback. 
The new multi-technology model services include fibre-to-the-node (FTTN), fibre-to-
the-basement (FTTB) and hybrid fibre coaxial technologies (HFC). NBN Co proposes 
to: 

 expand the service description to reflect the additional technologies 

 add new clauses to address specific matters relating to FTTN and FTTB services 
during the NBN rollout, and  

 change the nature and extent of commitments to report rollout progress 
information. 

 NBN Co also proposed other minor changes including changes to the rollout 3.32.
information commitments, the inclusion of co-existence and remediation provisions 
for FTTN and FTTB, and to the dispute resolution arrangements.  

 The ACCC has received 10 submissions in response to its consultation paper, which 3.33.
were due by 26 August 2016. 
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 The ACCC intends to publish a draft decision in the last quarter of 2016.  3.34.

ACCC calls for better broadband speed information   

 On 26 July 2016 the ACCC published a discussion paper calling for views on how 3.35.
consumer information about broadband speed and performance can be improved.  

 The ACCC is concerned about the current lack of clear information about broadband 3.36.
performance in advertising and other material available to consumers in the retail 
broadband market, and will look at steps that could be taken by the ACCC, industry 
participants, and others to help address the problem. The ACCC considers that 
consumers need accurate information about broadband speed and performance in 
order for them to understand various offers if they meet consumer needs.  

 The ACCC expects that improved consumer information will minimise the potential 3.37.
for consumers to be misled, reduce consumer search costs, and assist consumers to 
make informed purchasing and switching decisions. This will encourage broadband 
service providers to compete on performance as well as price and inclusions (such 
as data allowances). 

 Submissions to the discussion paper were published on 15 September 2016.  3.38.

Quarterly report on the NBN wholesale market  

 On 29 July 2016 the ACCC released its quarterly National Broadband Network (NBN) 3.39.
Wholesale Market Indicators Report for the period ending 30 June 2016.  

 The report presents a view of the size and structure of emerging wholesale access 3.40.
markets as the NBN roll out continues including data on the newer NBN access 
technologies of fibre-to-the-building (FTTB) and fibre-to-the-node (FTTN). The report 
does not provide a view of the structure of NBN retail markets.  

 Key points from the report include: 3.41.

 As at 30 June 2016, NBN Co was supplying 1 136 346 wholesale access services 
and had been contracted to supply 1235 gigabits per second of aggregate network 
capacity (Connectivity Virtual Circuits), up from 941 235 services and 1004 gigabits 
per second as at 30 March 2016. 

 Telstra was the largest acquirer of wholesale access services on a national basis. 3.42.
The TPG Group, SingTel Optus and Vocus acquired the majority of the remaining 
access services. 

 Other carriers also acquired NBN wholesale access services, but only met the 
reporting threshold of a 5 per cent market share in respect of wireless and satellite 
services. 

 This was the second quarterly report. The ACCC expects to include data on NBN’s 3.43.
hybrid fibre-coaxial (HFC) services in future reports to provide information on trends 
related to the take up of each of the NBN access technologies and provide an 
overview of the wholesale market. 

Fuel 

June quarter 2016 petrol monitoring report  

 On 22 August 2016 the ACCC issued its report on the Australian petroleum industry 3.44.
for the June quarter 2016. The report found that the average price for petrol in the 
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five largest cities (i.e. Sydney, Melbourne, Brisbane, Adelaide and Perth) in 2015–16 
was 121.7 cents per litre (cpl), the lowest annual average since 2001–02 in real 
terms (adjusted for inflation). 

 However, gross retail margins (the difference between retail prices and published 3.45.
wholesale prices) in the five largest cities increased by 1.2 cpl on the previous 
quarter, and averaged 11.2 cpl in 2015–16. This was  the highest level since the 
ACCC began monitoring petrol prices in 2002,  and indicated that the full benefits of 
lower international crude oil and refined petrol prices were not being passed on to 
motorists. Responses from the major retailers to the ACCC noted that significant and 
ongoing falls in wholesale prices in the first eight months of 2015–16, together with 
higher operating and regulatory costs, influenced the high retail margins in 2015–16. 

 Other findings of the report included:  3.46.

 Both crude oil prices and international refined petrol prices were at their lowest 
levels for over 10 years in 2015–16, influenced by weaker international economic 
conditions, and global oil production significantly exceeding consumption. 

 In the June quarter prices in Brisbane continue to be relatively high compared with 
the other four largest cities, which is likely to reflect inadequate competition at the 
retail level. 

 Following the ACCC report into the Darwin petrol market, petrol prices in Darwin 
have been relatively low—in the June quarter 2016 they were  2.0 cpl lower than 
those in the five largest cities. 

 During the quarter, near real-time petrol price information became available to 3.47.
consumers through mobile device applications. The ACCC encourages consumers to 
use this information to shop around for the best available fuel price. 

Bulk wheat port terminal services 

 The ACCC monitors and enforces the Port Terminal Access (Bulk Wheat) Code of 3.48.
Conduct (the Wheat Code), a mandatory Code prescribed under the CCA. To assist 
with this role the ACCC has commenced consultation for its bulk wheat export 
monitoring report.  

 The ACCC is meeting with port operators, grower groups and exporters about their 3.49.
experiences operating under the Wheat Code. Key issues discussed include the 
impact of ACCC exemptions on access to port terminal services, the level of 
regulatory burden imposed by the Wheat Code and the effect of the Wheat Code on 
exporters’ ability to access port terminal services. 

Water 

ACCC advice on water charge rules  

 Under the Water Act 2007, the ACCC is required to provide advice to the Minister for 3.50.
Agriculture and Water Resources on the making, amending or revoking of water 
charge rules and water market rules. Reflecting the recommendations of an 
independent review of the Water Act 2007, in December 2014 the Minister requested 
that the ACCC provide advice on possible amendments to the water charge rules. 
The water charge rules regulate the charges imposed on rural water users in the 
Murray-Darling Basin. The current rules have been in place for five years. 

 On 21 September 2016 the ACCC provided its final advice to the Minister. The 3.51.
advice focused on the ways for increasing transparency, promoting efficiency and 
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increasing protections for customers while also reducing the regulatory burden in the 
implementation of water charge rules in future. The Minister has not yet made public 
the final advice.  

Infrastructure regulation guidelines 

Guidelines on Part IIIA access undertakings 

 Part IIIA of the CCA, also known as the National Access Regime, establishes a legal 3.52.
regime to facilitate third party access to services provided through facilities with 
natural monopoly characteristics. A service provider (or a person who expects to be 
the provider of a service) may give an access undertaking to the ACCC for 
assessment under Part IIIA. 

 On 11 August 2016 the ACCC released Part IIIA access undertaking guidelines. The 3.53.
guidelines provide information about the ACCC’s processes for assessing access 
undertakings applications. The guidelines also discuss how to draft an access 
undertaking and the types of provisions that applicants may consider including in 
their proposed undertakings. The material in the guidelines is based on the 
provisions in Part IIIA and the ACCC’s experience to date assessing Part IIIA access 
undertakings. The actual process for having an undertaking considered by the ACCC 
will depend on the circumstances, characteristics and complexity in each case.  

Updated Part XIC declaration guidelines for telecommunications services 

 Under Part XIC, a carriage service, or service that facilitates the supply of a carriage 3.54.
service, can be declared (that is, regulated). Once a service is declared, an access 
seeker can then obtain access to that service. There is no general right of access 
without declaration. 

 On 11 August 2016 the ACCC finalised a guideline for the Part XIC declaration 3.55.
provisions for telecommunication services. This guideline provides information about 
the processes for declaring a service, including an explanation of the differences 
between how a NBN and non-NBN service can be declared. The key concepts 
applied by the ACCC in considering whether to declare a service are also outlined in 
the guideline, including the long-term interests of end-users test. 

 The guideline is an update to an earlier guide released in July 1999. It reflects the 3.56.
changes to Part XIC which have altered the ways in which services can be declared, 
and provides discussion and more recent examples to illustrate how the ACCC will 
generally consider issues in deciding whether to declare a service. 

  

http://www.accc.gov.au/publications/part-iiia-access-undertaking-guidelines
https://accc.gov.au/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services
https://accc.gov.au/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services
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4. Market studies and research 

Communications sector market study 

 On 4 August 2016 the ACCC announced that it is commencing a market study into 4.1.
the communications sector.  

 The rapid developments in the telecommunications industry continue to open up 4.2.
opportunities for consumers and business alike, but they also pose challenges for the 
industry and the ACCC as the economic regulator of communications. The ACCC will 
use this market study to improve its understanding of industry developments, identify 
competition issues and assess whether markets are working effectively. 

 The key themes the ACCC is seeking to explore include: 4.3.

 the impact of changes in consumer trends and preferences on the provision of 
communication services 

 the growth in demand for data, largely driven by over-the-top (OTT) services such 
as Netflix, and the impact of this growth on network investment and data traffic 
management 

 industry consolidation, the transition to the NBN and concerns about competition, 
pricing, and consumer expectations  

 the convergence of mobile and fixed-line networks  

 availability and competition in the supply of intermediate inputs, including internet 
interconnection, access to dark fibre and domestic and international transmission, 
and 

 the emergence of new technologies and delivery platforms. 

 Over time, the ACCC will narrow the focus of the market study to the key issues that 4.4.
warrant detailed consideration. The study will not examine issues that are the subject 
of other concurrent communications specific inquiries, including the Productivity 
Commission inquiry into the future direction of the Universal Service Obligation. 

 During the market study, the ACCC will consult with many stakeholders, including 4.5.
industry participants, industry groups and government agencies to ensure its findings 
are robust. 

 On 5 September 2016 the ACCC released an issues paper calling for comments on a 4.6.
range of matters that may affect competition, the efficient operation of markets and 
investment incentives over the next 5 years and beyond. Submissions to the issues 
paper are due 14 October 2016. 

 Following detailed information gathering and consultation, the ACCC will make 4.7.
findings and identify options that would better place the ACCC to address material 
issues, including in relation to whether current ACCC regulatory focus is appropriate 
to meet the requirements of the changing communications landscape. 

 The ACCC intends to release draft findings for comment around mid-2017 before 4.8.
publishing a final report in late 2017. 
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Launceston petrol market study 

 Under a direction issued by then Minister for Small Business in December 2014, the 4.9.
ACCC conducts market studies analysing the drivers of petrol prices in targeted 
regional markets. 

 On 20 July 2016 the ACCC released its report on the Launceston petrol market study 4.10.
which found that if the Launceston market were more competitive, motorists could 
expect savings of 4–5 cents per litre (cpl) on a sustainable basis. 

 The study found that petrol prices in Launceston have been significantly higher than 4.11.
prices in Sydney, Melbourne, Brisbane, Adelaide and Perth for much of the time over 
the last five years. Between 2012–13 and the first half of 2015–16, Launceston 
motorists paid on average around 12 cpl more for petrol than motorists in the five 
largest cities. The ACCC’s analysis found that the three main factors leading to 
higher prices in Launceston were higher transport costs, higher operating costs, and 
higher retail margins and profits. Further, there has been relatively weak retail 
competition in Launceston. 

 The differential between petrol prices in Launceston and five largest cities narrowed 4.12.
with the introduction of the discount arrangement between the Royal Automobile Club 
of Tasmania (RACT) and United Petroleum (United) in March 2016. The RACT and 
United offer has brought about a response from other fuel retailers, resulting in 
increased competition and lower prices for consumers.  

 The ACCC found that discounting initiatives combined with greater price 4.13.
transparency can lead to direct benefits for consumers. These include the promotion 
of discount schemes such as the RACT/United offer that enhance price competition, 
providing current retail prices to motorists, regular publication of indicative margins 
and benchmarking against other locations, and continued monitoring by the ACCC of 
future merger activity in the Launceston petrol market. 

New car retailing market study 

 During the quarter the ACCC conducted research and consultation to inform the 4.14.
drafting of the new car retailing industry market study issues paper. As part of this 
work the ACCC appointed a market research supplier to undertake a consumer 
survey. 

Cattle and beef market study 

 On 5 April 2016 the ACCC issued a media release announcing the ACCC’s intention 4.15.
to undertake a market study into the cattle and beef industry. An issues paper was 
released on 7 April 2016 and over 50 public submissions were received. Public 
forums were also held in Wodonga, Toowoomba, Mt Gambier, Dubbo, and Bunbury. 
A final report from the market study will be released in late 2016.     

Private health insurance report 

 During the quarter the ACCC conducted research and analysis to inform drafting of 4.16.
its 17th annual report to the Senate on anti-competitive practices in the private health 
insurance industry (Private Health Insurance 2014-15 report).The focus of this year’s 
report will be on how changes to benefits under health insurance policies are 
communicated to consumers. 
  

http://accc.gov.au/about-us/market-studies/new-car-retailing-industry-market-study
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5. Advocacy and legislative and legal developments 

Australian Consumer Law Review 

 The Australian Consumer Law (ACL) is a consumer protection law that applies 5.1.
uniformly across Australia. The first review of the ACL formally commenced with the 
release of an Issues Paper on 31 March 2016. The ACCC continued to participate in 
the review during the quarter along with Commonwealth, state and territory 
counterparts.  

 The ACL review will: 5.2.

 assess the effectiveness of provisions of the law and whether it is operating as 
intended  

 consider the ‘single law multiple regulator’ model (the joint enforcement 
arrangements between the Commonwealth, state and territory consumer 
protection agencies)  

 examine whether the national consumer policy framework is sufficiently flexible 
to address new and emerging issues. 

 During the quarter the ACCC, along with Commonwealth, state and territory 5.3.
counterparts, provided advice and support to the ACL Review Secretariat in the 
development of the ACL Review Interim Report.  

 The Productivity Commission (PC) is separately examining the multi-regulator 5.4.
enforcement and administration arrangements underpinning the ACL in its Consumer 
Law Enforcement and Administration study. On 31 August 2016 the ACCC made a 
submission to a PC Issues Paper released during the quarter. The PC will release a 
draft report in November 2016, and will produce a final research report to 
Government by March 2017. 

Competition Policy Review 

 On 5 September 2016 the Australian Government released for consultation an 5.5.
Exposure Draft Bill implementing, in part, reforms recommended by the Competition 
Policy Review.  

 The ACCC made a submission on the Exposure Draft Bill on 5 October, and 5.6.
continues to engage with Treasury on the draft Bill. Submissions are not yet 
published.  

 The ACCC also consulted on a framework for guidance on how it proposes to 5.7.
approach two important reforms included in the Exposure Draft Bill: 

 the introduction of a substantial lessening of competition test into the misuse of 
market power prohibition (section 46); and 

 the creation of a prohibition against concerted practices that substantially 
lessen competition. 

 If the amendments proceed (and dependent upon their final form), the ACCC will 5.8.
publish guidelines based on these consultation documents to explain its approach to 
possible contraventions of these prohibitions.  

  

http://consumerlaw.gov.au/review-of-the-australian-consumer-law/have-your-say/
http://www.pc.gov.au/inquiries/current/consumer-law
http://www.pc.gov.au/inquiries/current/consumer-law
https://www.accc.gov.au/system/files/ACCC%20submission%20to%20the%20Productivity%20Commission%E2%80%99s%20Consumer%20Law%20Enforcemen....pdf
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Country of origin labelling 

 On 31 March 2016 Consumer Affairs Ministers agreed to reform Australia’s country of 5.9.
origin labelling framework. Central to this framework is a new food labelling system 
under the ACL. Under the new system, most foods that are produced, grown or made 
in Australia will be required to display a label with: 

 the kangaroo in a triangle symbol so consumers can easily and quickly identify 
the Australian origin of the food 

 a statement indicating that the food was grown, produced or made in Australia 

 display the minimum proportion, by ingoing weight, of Australian ingredients, 
indicated as a percentage shown in a bar chart. 

 The Country of Origin Food Labelling Information Standard 2016 (standard) 5.10.
commenced on 1 July 2016. ACL regulators will be responsible for enforcing 
compliance with the new laws after a two year transition period. The ACCC worked 
closely with other Commonwealth agencies and ACL regulators on the development 
of the information standard, an initial information campaign, and an enforcement and 
compliance strategy. 

 On 1 September 2016 the Assistant Minister for Industry, Innovation and Science 5.11.
introduced the Competition and Consumer Amendment (Country of Origin) Bill 2016 
to amend the ACL’s safe harbour defences. The safe harbours provide a clear, 
objective standard as to when an origin claim will not be considered to be false, 
misleading or deceptive. The Bill will simplify the test for ‘made in’ country of origin 
claims by removing the 50 per cent production cost test. The Bill will also clarify the 
level of ‘substantial transformation’ required to justify the making of a ‘made in’ claim.  

Excessive payment surcharges 

 During the quarter the new ban on charging consumers excessive payment 5.12.
surcharges commenced for large businesses. The ban will ensure that consumers 
using payment cards from designated systems cannot be surcharged in excess of a 
merchant's cost of acceptance for that card system. Designated systems include 
EFTPOS (debit and prepaid), MasterCard (credit, debit and prepaid), Visa (credit, 
debit and prepaid), and the American Express companion card systems. These 
obligations took effect for large merchants on 1 September 2016 and will apply to all 
other merchants from 1 September 2017. 

 The ACCC has investigation and enforcement powers under the new framework to 5.13.
require merchants and other payment system participants to provide documents or 
information to help it assess the costs incurred against any surcharges imposed by a 
merchant.  

 During the quarter the ACCC raised awareness of the ban in the lead up to 5.14.
1 September, including engaging with many large businesses to ensure they are 
aware of their obligations. The ACCC has also published online excessive surcharge 
guidelines and information. The ACCC’s enforcement role involves monitoring the 
conduct of large businesses, including through considering any complaints received 
by consumers, and responding with appropriate enforcement action if necessary.   

Free range eggs 

 On 31 March 2016 Commonwealth, state and territory consumer affairs ministers 5.15.
agreed to the introduction of a new information standard for free range eggs. The 
information standard will require eggs labelled as ‘free range’ to have been laid by 

https://www.accc.gov.au/consumers/prices-surcharges-receipts/credit-debit-prepaid-card-surcharges
https://www.accc.gov.au/consumers/prices-surcharges-receipts/credit-debit-prepaid-card-surcharges
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hens with meaningful and regular access to the outdoors, and there will be a ceiling 
on outdoor stocking density of 10,000 hens per hectare. 

 The information standard is intended to be in place within 12 months pending an ACL 5.16.
amendment to ensure that a person complying with the standard will not contravene 
ACL prohibitions on misleading or deceptive conduct and representations. 

 The ACCC will look to revisit and adjust its free range hen egg claims guidance as 5.17.
the development of the information standard progresses. 

 The ACCC is continuing to engage with the Commonwealth Treasury on the 5.18.
development of the new information standard.  

Horticulture Code of Conduct Review 

 The Horticulture Code of Conduct is a mandatory industry code under section 51AE 5.19.
of the CCA and is enforced by the ACCC. 

 An independent review of the Horticulture Code of Conduct, to be led by Mr Mark 5.20.
Napper and Mr Alan Wein, was launched on 3 June 2015. 

 On 18 February 2016, the Independent Review of the Horticulture Code of Conduct: 5.21.
Final Report was released.  

 The ACCC has continued to work with an interdepartmental committee of federal 5.22.
government agencies to assist in developing the Government response to the 
review’s recommendations.  

  

http://www.accc.gov.au/publications/accc-enforcement-guidance-free-range-hen-egg-claims
http://www.agriculture.gov.au/ag-farm-food/hort-policy/code-of-conduct
http://www.agriculture.gov.au/ag-farm-food/hort-policy/code-of-conduct
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6. International collaboration  

 The ACCC continued to engage closely with competition and consumer protection 6.1.
counterparts around the world. The need for international cooperation has grown as 
trading across jurisdictional borders has become more frequent and consumers are 
exposed to more complex transactions occurring across multiple jurisdictions.  

 This particularly applies to trade with Australia’s Asian neighbours, with the growth in 6.2.
trade and investment between Australia and Asia expected to result in an increase in 
Australian competition matters (such as merger and cartel investigations) that have 
an Asian nexus. Recognising the value of effective competition and consumer 
protection regulation and regional cooperation, the ACCC continues to commit efforts 
to relationship and capacity building in the Asia Pacific region and beyond. 

 During the quarter the ACCC engaged with counterparts on a range of matters, 6.3.
including product safety, consumer and competition investigations and regulatory 
developments as follows: 

 received and responded to 21 requests for information from international agencies 
including in Brazil, Canada, the European Commission, Israel, Korea, New 
Zealand, Ukraine, UK and the USA 

 made 13 requests for information to agencies from Canada, the European 
Commission, Korea, New Zealand, UK and the USA 

 met with a delegation from China to discuss international collaboration in consumer 
product safety and delegations from Cambodia and Laos to discuss regulatory best 
practice 

 participated in the thirteenth round of negotiations for the Regional Comprehensive 
Economic Partnership (RCEP) held in Ho Chi Minh City in August. The ACCC’s 
focus is on the proposed competition chapter of the RCEP agreement. 

 A number of eminent competition and regulatory experts also visited the ACCC, 6.4.
including Professor Richard Schmalensee, Professor Eleanor Fox, Professor Janice 
Beecher, Professor Jeffrey Church, Dr Hassan Qaqaya, Ms. Sonia Brown and Mr 
Tom Usher.   

Competition focus  

 The ACCC continued to expand its capacity building assistance to countries in South 6.5.
East Asia through the Competition Law Implementation Program (CLIP), funded 
under the Association of Southeast Asian Nations (ASEAN)–Australia and New 
Zealand FTA Economic Cooperation Work Program (ECWP). CLIP aims to 
strengthen competition regulation and enforcement in the region.  

 This quarter the ACCC delivered a number of CLIP activities, including continuing 6.6.
expert assistance to the Ministry of Commerce, Myanmar. This placement included 
delivering a series of seminars for members of the business community as well as 
small group discussions and advisory sessions for Ministry of Commerce staff on 
competition law, investigation skills and institutional capacity. Other CLIP activities 
included delivering Cartel Investigations Workshops for competition officials from 
Vietnam and Malaysia, and running small group workshops on Enforcement 
Strategies and Concepts for the Vietnam Competition Authority. 

 The ACCC also took part in panel sessions during the ASEAN Competition 6.7.
Conference, presenting on the detection and deterrence of cartels and the use of 
leniency for cartel matters. The ACCC also attended the ninth Seoul International 
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Competition Forum and the East Asia Top Level Officials Meeting on Competition in 
Korea, including presenting on the use of most favoured nation clauses in online 
platform markets, investigative cooperation and regional technical assistance. This 
quarter also saw the first Chief Economists Workshop hosted by the International 
Competition Network, the ACCC presented on approaches to analysing vertical 
restraints in online markets. 

 The ACCC also shared our experience in investigative techniques and international 6.8.
best practices at two internal workshops hosted by the Taiwan Fair Trade 
Commission and by the Indonesian competition regulator (the KPPU, in conjunction 
with the US Fair Trade Commission). These workshops provided an opportunity for 
close collaboration between regional counterparts on competition and consumer 
protection enforcement and advocacy. 

Consumer focus  

 The ACCC continued to work closely with international counterparts on matters of 6.9.
consumer protection enforcement and policy, including presenting at the Best 
Practices Workshop and Conference of the International Consumer Protection 
Enforcement Network (ICPEN) on a range of topics including sharing the Australian 
experience in intelligence gathering and information sharing, complaint analysis and 
investigation strategy. 

Regulatory focus  

 The ACCC continued to work closely with international counterparts on matters of 6.10.
regulatory practice and policy, including attending the 12th Annual Seoul International 
Conference on the Electricity Market (SICEM 2016) and the Asia Pacific Energy 
Regulatory Forum.  The ACCC also welcomed a secondee from the Independent 
Electricity System Operator in Ontario Canada. 
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Appendices 

A Reports and enquiries 

During the September 2016 quarter the ACCC received 107 309 reports and enquiries from 
businesses and consumers (63 494 phone calls, 43 622 emails and 193 letters). Of these, 
128 were escalated for assessment. 

Table 1: ACCC complaints, investigations and litigation funnel 

Category 
September 2016 quarter 

Contacts received (phone, email and letters) 107 309 

Contacts recorded in the database 63 110 

Under assessments commenced 128 

Initial investigations commenced 79 

In-depth investigations commenced 16 

First instance litigation commenced 4 

Table 2: Geographic location of inquirers and complainants recorded in the national 
database 

State ACL Scams (ACL + 
Scams) 

Anti-
competitive 

Practices 

Industry 
Codes 

Other Total 

NSW 3 913 13 651 17 564 136 25 897 18 479 

QLD 3 174 10 285 13 459 84 35 612 14 099 

VIC 3 681 9 135 12 816 111 42 712 13 589 

WA 1 284 3 750 5 034 38 28 285 5 340 

SA 987 4 216 5 203 15 17 241 5 453 

ACT 477 1 502 1 979 15 - 97 2 077 

TAS 322 1 050 1 372 6 25 64 1 431 

NT 130 476 606 5 - 26 635 

Overseas 143 1 434 1 577 4 - 57 1 616 

Not specified 51 132 311 6 4 81 391 

Note: single contacts may involve multiple issues 
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Table 3: Complaints and inquiries–top ten by industry 

Industry Contacts 

Car Retailing  1 094 

Electrical, Electronic and Gas Appliance Retailing  1 079 

Non-Store Retailing   830 

Other Electrical and Electronic Goods Retailing   440 

Clothing Retailing   389 

Furniture Retailing   379 

Telecommunications Services   376 

Supermarket and Grocery Stores Air and Space Transport   292 

Computer and Computer Peripheral Retailing   253 

Travel Agency and Tour Arrangement Services   229 

Table 4: Top scam categories reported to the ACCC 

Scam category Contacts 

Attempts to gain your personal information (fake bank or telco, 
computer hacking, ID theft) 

 13 276 

Buying, selling or donating (classifieds, business listings, 
auction, health, fake business etc.) 

 12 052 

Unexpected money (inheritance, helping a foreigner, fake 
government or bank, loan opportunity) 

 10 570 

Jobs & investment (sport, high return, pyramid scheme, 
employment) 

 3 580 

Unexpected Prizes (lottery, travel, scratchies)  2 661 

Threats & extortion (malware and software by email, malware 
and software by phone, hitman etc.) 

 2 132 

Dating and Romance (Including Adult Services)  1 260 
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B Enforcement outcomes & matters in court 

Proceedings commenced 

Competition  

Cartel Nippon Yusen Kabushiki Kaisha 

commenced 

jurisdiction  

18 July 2016 

Federal Court NSW Criminal Division 

Consumer protection 

False or misleading 
representations–new car 
retailing 

Volkswagen Aktiengesellschaft and Volkswagen Group 
Australia Pty Ltd 

commenced 

jurisdiction  

31 August  2016 

Federal Court Sydney 

Unconscionable conduct–
vulnerable consumers 

Get Qualified Australia Pty Ltd & Ors 

commenced 

jurisdiction  

9 September 2016 

Federal Court Melbourne 

False or misleading 
representations–health 

Joystick Company Pty Ltd 

commenced 

jurisdiction  

9 September 2016 

Federal Court Melbourne 

Franchising Code Morild Pty Ltd 

commenced 

jurisdiction  

22 September 2016 

Federal Court Perth 

Proceedings ongoing 

Competition  

Cartel Air New Zealand Ltd (HC appeal) 

commenced 

jurisdiction 

 

18 April 2016 

Federal Court Sydney 

Cartel Australian Egg Corporation Limited & Ors (appeal) 

commenced 

jurisdiction 

2 March 2016 

Federal Court Adelaide 

Cartel Cascade Coal Pty Ltd & Ors 

 commenced 

jurisdiction 

25 May 2015 

Federal Court Sydney 
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Anti-competitive agreements Cement Australia Pty Ltd & Ors (appeal) 

commenced 

jurisdiction  

6 June 2016 

Federal Court Brisbane 

Cartel–anti-competitive 
agreeements 

Colgate-Palmolive Pty Ltd & Ors 

commenced 

jurisdiction 

12 December 2013 

Federal Court Sydney 

Continues following settlement with some of 
the parties 

Secondary boycott Construction Forestry Mining and Energy Union (CFMEU) 

commenced 

jurisdiction  

20 November 2014 

Federal Court Melbourne 

Anti-competitive agreements Flight Centre Ltd (HC appeal) 

commenced 

jurisdiction 

11 March 2016 

Federal Court Brisbane 

Cartel Oakmoore Pty Ltd 

commenced 

jurisdiction  

23 June 2016 

Federal Court Brisbane 

Cartel OLEX Australia Pty Limited & Ors 

commenced 

jurisdiction  

4 December 2014 

Federal Court Melbourne 

Cartel 

 

P.T. Garuda Indonesia Ltd (HC appeal) 

commenced 

jurisdiction 

 

18 April 2016 

Federal Court Sydney 

awaiting judgment 

Misuse of market power and 
exclusive dealing 

Pfizer Australia Pty Ltd (appeal) 

commenced 

jurisdiction 

18 March 2015 (Appeal) 

Federal Court Sydney 

Cartel Prysmian Cavi e Sistemi Energia S.R.L 

commenced 

jurisdiction 

23 September 2009 

Federal Court Adelaide 

Cartel Yazaki Corporation & Australian Arrow Pty Ltd 

commenced 

jurisdiction 

13 December 2012 

Federal Court Sydney 
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Consumer protection 

Unconscionable conduct -
vulnerable consumers 

ACM Group Ltd 

commenced 

jurisdiction  

3 June 2016 

Federal Court Sydney 

Unconscionable conduct 
impacting vulnerable 
consumers 

Acquire Learning & Careers Pty Ltd 

commenced 

jurisdiction  

17 December 2015 

Federal Court Melbourne 

Unconscionable conduct–
vulnerable consumers 

Advanced Medical Institute Pty Ltd & Ors (appeal) 

commenced 

jurisdiction 

21 December 2010 

Federal Court Melbourne 

Unconscionable conduct 
impacting vulnerable 
consumers 

Australian Institute of Professional Education Pty Ltd 

commenced 

jurisdiction  

31 March 2016 

Federal Court Sydney 

Unconscionable conduct–
vulnerable consumers 

Clinica Internationale Pty Ltd  

commenced 

jurisdiction 

9 December 2015 

Federal Court Sydney 

Unconscionable conduct 
impacting vulnerable 
consumers 

Cornerstone Investment Australia Pty Ltd t/a Empower 
Institute 

commenced 

jurisdiction 

9 December 2015 

Federal Court Sydney 

Credence claims DuluxGroup (Australia) Pty Ltd 

commenced 

jurisdiction 

5 December 2012 

Federal Court Perth 

False or misleading 
representations–health 

Elusion New Zealand Ltd and Anor 

commenced 

jurisdiction  

20 June 2016 

Federal Court Perth 

Unconscionable conduct– 
telecommunications 

Harrison Companies and Anor 

commenced 

jurisdiction  

4 April 2016 

Federal Court Melbourne 

False or misleading 
representations–health 

HJ Heinz Company Australia Ltd 

commenced 

jurisdiction  

21 June 2016 

Federal Court Adelaide 
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Drip pricing  Jetstar Airways Pty Ltd 

commenced 

jurisdiction 

19 June 2014 

Federal Court Sydney 

Non-compliance with court 
order 

Laurence Glynne Hann 

commenced 

jurisdiction  

16 December 2015 

Federal Court Melbourne 

Consumer guarantees LG Electronics Australia Pty Ltd 

commenced 

jurisdiction  

15 December 2015 

Federal Court Sydney 

Unconscionable conduct 
impacting vulnerable 
consumers 

Lifestyle Photographers Pty Ltd t/a Expression Sessions 

commenced 

jurisdiction 

18 September 2015 

Federal Court Sydney 

False or misleading 
representations and 
unconscionable conduct–
health 

Medibank Private Ltd 

commenced 

jurisdiction  

16 June 2016 

Federal Court Melbourne 

Unconscionable conduct 
impacting vulnerable 
consumers 

Phoenix Institute of Australia Pty Ltd & Anor 

commenced 

jurisdiction 

24 November 2015 

Federal Court Sydney 

False or misleading 
representations–health 

Reckitt Benckiser (Australia) Pty Ltd (appeal) 

commenced 

jurisdiction 

23 May 2016 

Federal Court Sydney 

Scam Sensaslim Australia Pty Ltd & Ors (appeal) 

commenced 

jurisdiction  

1 June 2016 

Federal Court Sydney 

Credence claims Snowdale Holdings Pty Ltd 

commenced 

jurisdiction 

9 December 2013 

Federal Court Perth 

False or misleading 
representations–health 

Social-Lites Pty Ltd & Anor 

commenced 

jurisdiction  

20 June 2016 

Federal Court Brisbane 

False or misleading 
representations–small 
business 

Taxsmart Group Pty Ltd  

commenced 

jurisdiction 

20 June 2013 

Federal Court Melbourne 
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Unconscionable conduct 
impacting vulnerable 
consumers 

Unique International College Pty Ltd  

commenced 

jurisdiction 

27 October 2015 

Federal Court Sydney 

Consumer guarantees Valve Corporation Pty Ltd 

commenced 

jurisdiction 

28 August 2014 

Federal Court Sydney 

Drip pricing Virgin Australia Airlines Pty Ltd 

commenced 

jurisdiction 

19 June 2014 

Federal Court Sydney 

False or misleading 
representations 

We Buy Houses Pty Ltd and Rick Otton 

commenced 

jurisdiction 

2 March 2015 

Federal Court Sydney 

Unconscionable conduct 
impacting businesses 

Woolworths Ltd  

commenced 

jurisdiction  

10 December 2015 

Federal Court Sydney 

Proceedings concluded 

Consumer Protection 

Product safety Ozsale Pty Ltd t/a BuyInvite 

commenced 

jurisdiction 

8 December 2015 

Federal Court Sydney 

Competition 

Nil 

Infringement notices 

Consumer Protection 

Category Trader  Date paid and amount 

Misleading 
representations–drip 
pricing 

Palace Cinemas Pty Ltd 4 July 2016 

1 notice totalling $10 800 

Misleading 
representations–health 

The Smith’s Snackfood 
Company Pty Ltd 

7 July 2016 

1 notice totalling $10 800 

Misleading 
representations–
consumer guarantees 

Ozsale Pty Ltd 26 July 2016 

1 notice totalling $10 800 



 

51 

Misleading 
representations– 
composition 

Felton Grimwade & 
Bosisto’s Pty Ltd 

7 September 2016 

1 notice totalling $10 800 

Misleading 
representations–pricing 

Charles Tyrwhitt LLP 15 September 2016 

1 notice totalling $10 800 

Section 87B undertakings  

Consumer Protection 

Category Trader  Date  

False or misleading 
representations–
consumer guarantee 

Ozsale Pty Ltd t/a 
BuyInvite  

27 July 2016 

False or misleading 
representations–
unsolicited consumer 
agreements 

Flavour Makers Pty Ltd 16 August 2016 

Horticulture Code Young Sang & Co.(Aust.) 
Pty Ltd 

14 September 2016 
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C Use of compulsory information gathering powers 

During the September 2016 quarter, the ACCC issued: 

 40 notices pursuant to sections 155(1)(a)&(b) 

 2 Notices pursuant to section 155(1)(a)  

 11 Notices pursuant to section 155(1)(b)  

 8 notices pursuant to section 155(1)(c) 

 20 notices pursuant to section 95ZK 

 3 notices pursuant to section 51ADD 

 1 notice pursuant to section 60H 

 No notices were issued under sections 133D or 155AAA.  

Under section155 of the CCA the ACCC may in certain cases issue a notice requiring the 
provision of information (s155(1)(a)) or documents (s155(1)(b)), or the giving of sworn 
evidence at a formal examination (s155(1)(c)). Section 155AAA notices relate to the ACCC 
sharing information with other regulators. 

Under s95ZK of the CCA, the ACCC may require a person to provide information or 
documents relevant to a price notification, inquiry or monitoring under Part VIIA of the CCA. 

Under s51ADD of the CCA, the ACCC may require a franchisor to provide information or 
produce documents in order to check their level of compliance with the Franchising Code of 
Conduct. 

D Major speeches 

During the September quarter, the ACCC took part in 37 major speaking events2, including: 

ACCC update 
Deputy Chair Michael Schaper 
COSBOA National Small Business Summit, Brisbane 
8 July 2016 

Competition horizon 
Commissioner Mick Keogh 
CEDA Agribusiness Outlook, Sydney 
14 July 2016 

Competition and productivity 
Chairman Rod Sims 
Melbourne Economic Forum, Melbourne 
26 July 2016 

Chairman's address to the Law Council Workshop 
Chairman Rod Sims 

                                                
2
  List includes panel discussions and unpublished speeches. 

 

https://www.accc.gov.au/speech/chairmans-address-to-the-law-council-workshop


 

53 

Law Council of Australia's Competition and Consumer Workshop, Manly 
5 August 2016 

Engagement and energy regulation in a dynamic environment 
AER Board Member Cristina Cifuentes  
Energy Networks Association Regulation Seminar, Brisbane 
3 August 2016 

Unfair contract terms 
Deputy Chair Michael Schaper 
SEAANZ National Conference, Melbourne 
10 August 2016 

Keynote address: South East Asia Australia Offshore Onshore Conference 
Chairman Rod Sims 
South East Asia Australia Offshore & Onshore Conference, Darwin 
15 September 2016 

Consumer panel 
Deputy Chair Delia Rickard 
ACCAN National Conference 
15 September 2016 

Enhancing competition in retail 
Chairman Rod Sims 
AFR Retail Summit, Melbourne 
28 September 2016 

 

 

http://www.aer.gov.au/news/engagement-and-energy-regulation-in-a-dynamic-environment
https://www.accc.gov.au/speech/keynote-address-south-east-asia-australia-offshore-onshore-conference
https://www.accc.gov.au/speech/enhancing-competition-in-retail
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