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Overview 

1. The Australian Competition and Consumer Commission (ACCC) works to enhance 
the welfare of Australians by promoting competition and fair trading. In doing so the 
ACCC protects consumers from unfair business practices and unsafe products whilst 
regulating national infrastructure and other markets with limited competition or natural 
monopoly characteristics. This was achieved by engaging in a broad range of 
activities across the economy in the January to March 2016 quarter.  

2. The ACCC received payment for eight infringement notices in the March Quarter. 
Voiteck Pty Ltd paid a penalty of $10 200 following the issue of an infringement notice 
where the ACCC had reasonable grounds to believe that false or misleading 
representations were made to residents of Lifestyle SA retirement villages about their 
right to choose a telecommunications services provider. Kogan.com Pty Ltd paid 
penalties totalling $32,000 following the issue of three infringement notices where the 
ACCC had reasonable grounds to believe that the company made false or misleading 
representations about the price of three computer monitors advertised during a 
Fathers’ Day promotion on its ebay store. Clews Holdings Pty Ltd and D Burnz 
Investments Pty Ltd paid penalties totalling $24 000 following the issue of two 
infringement notices where the ACCC had reasonable grounds to believe that the 
companies made false or misleading representations about adjustable beds and 
mobility equipment.  

3. The Federal Court dismissed the ACCC’s case against the Australian Egg 
Corporation Ltd (AECL), Farm Pride Foods Ltd, Ironside Management Services Pty 
Ltd, Mr Kellaway and Mr Ironside in February 2016. The Court found that while the 
ACCC had established that the respondents intended that egg producers should take 
action to address and correct an oversupply of eggs, it did not establish that this was 
intended to be pursuant to an agreement or understanding involving reciprocal 
obligations by competing producers. The ACCC has appealed this decision. 

4. In February 2016 the Federal Court ordered Woolworths Ltd to pay total penalties of 
$3.057 million. The Court declared that Woolworths engaged in misleading and 
deceptive conduct and in some cases had made false or misleading representations 
about the safety of five of its house brand products over a period of three years. 

5. In March 2016 the Federal Court found that Valve Corporation Ltd made misleading 
representations to Australian consumers about their consumer guarantee rights in 
relation to computer game products, in contravention of s18(1) and s 29(1)(m) of the 
Australian Consumer Law (ACL).  

6. On 10 March 2016 the ACCC announced its decision not to oppose Coles’ acquisition 
of five Supabarn supermarkets in the ACT and NSW. Supabarn is a privately owned 
supermarket operator which, prior to the acquisition, had nine stores operating in the 
ACT, NSW and two development sites. After the ACCC expressed concerns, the 
parties revised the proposed transaction to remove certain stores. With these 
changes, the ACCC found that Supabarn would retain a presence in the Canberra 
region as a supermarket chain, competing with Coles, Woolworths, Aldi and other 
independents. 

7. The Minister for Small Business and Assistant Treasurer, the Hon. Kelly O’Dwyer MP, 
imposed an interim ban on the sale of unsafe hoverboards based on advice from the 
ACCC. The interim ban applies to hoverboards that do not meet safety requirements 
for batteries and battery safety controls specified in relevant Australian, international 
or US standards. 
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8. On 24 February the Deputy Prime Minister and Minister for Agriculture and Water 
Resources the Hon. Barnaby Joyce and Treasurer the Hon. Scott Morrison 
announced the appointment of Mick Keogh OAM as a Commissioner of the ACCC for 
five years. Commissioner Keogh commenced work with the ACCC on 7 March 2016. 
Mr Keogh will have a focus on issues affecting the agriculture sector. The ACCC’s 
agriculture enforcement and engagement work prioritises matters that are pertinent to 
farm-gate outcomes, namely competition and unfair trade issues in agricultural supply 
chains. In the March quarter investigations commenced in the grain and dairy sectors. 

9. The ACCC has liaised with industry regarding the introduction of the Treasury 
Legislation Amendment (Small Business and Unfair Contract Terms) Bill, which 
received Royal Assent on 12 November 2015. This has involved identifying and 
communicating terms that are likely to cause concerns. This engagement, coupled 
with the ACCC’s guidance material will help ensure compliance readiness following 
the 12-month transition period.  
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1. Maintain and promote competition 

1.1. Competitive markets lead to lower prices, better quality products and services, 
greater efficiency and more choice, all of which benefit consumers. As Australia’s 
only competition regulator, the ACCC works to enhance the welfare of Australians by 
maintaining and promoting competition. 

1.2. The ACCC does so by enforcing Part IV of the Competition and Consumer Act 2011 
(CCA) in relation to anti-competitive conduct.  

1.3. The ACCC also considers mergers and acquisitions to assess whether they would 
substantially lessen competition.  

1.4. The CCA allows the ACCC to consider applications for authorisation and notifications, 
which enables some anti-competitive conduct to go ahead where the public benefit 
outweighs the public harm, including harm from reduced competition. 

Outcomes to address harm to consumers and businesse s resulting from anti-
competitive conduct 

1.5. The ACCC’s Compliance and Enforcement Policy sets out priorities for the year and 
the factors the ACCC takes into account when deciding whether to pursue matters. In 
February 2016 a revised policy was released which continues to prioritise cartel 
conduct, anti-competitive agreements and practices, and the misuse of market power. 

Proceedings 

1.6. In the March 2016 quarter the ACCC was involved in 13 proceedings relating to 
competition enforcement. 

1.7. These proceedings relate to competition matters in a range of industries including 
pharmaceuticals, construction, travel, and financial services. A complete list of these 
proceedings is included in the Appendix. 

1.8. Of the 13 competition enforcement proceedings: 

• 13 cases were carried over from the previous quarter 

• no new cases commenced in the quarter  

• no cases were finalised, and 

• 13 cases remained ongoing at the end of the quarter.  

Proceedings appealed 

The ACCC appealed proceedings concerning Flight Centre Travel Group Limited’s 
anti-competitive arrangements with three international airlines to eliminate 
differences in international airfares offered to customers. In March 2016 the ACCC 
was granted special leave to appeal to the High Court on all grounds. The case is 
ongoing. 

Proceedings concerning Pfizer Australia Pty Ltd’s alleged misuse of market power 
and exclusive dealing in relation to its supply of atorvastatin to pharmacies were also 
appealed and are scheduled to be heard in 2016.  

In February 2016 the Federal Court dismissed the ACCC’s case against the 
Australian Egg Corporation Ltd (AECL), Farm Pride Foods Ltd, Ironside 
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Management Services Pty Ltd, Mr Kellaway and Mr Ironside finding that they did not 
attempt to induce a cartel arrangement. The Court found that while the ACCC had 
established that the respondents intended that egg producers should take action to 
address and correct an oversupply of eggs, it did not establish that this action was 
intended to be pursuant to an agreement or understanding involving reciprocal 
obligations by competing producers. The ACCC has appealed this decision. 

Proceedings concluded 

1.9. Two proceedings in relation to competition enforcement were completed during the 
March 2016 quarter.  

PT GARUDA INDONESIA LTD ( Garuda) and AIR NEW ZEALA ND LTD* (Air NZ)  

In September 2009 the ACCC instituted proceedings in the Federal Court against 
Garuda, and in May 2010 against Air NZ. The ACCC alleged that Garuda between 
2001 and 2006, and Air NZ between 2002 and 2006, entered into arrangements or 
understandings with other international air cargo carriers that had the purpose or 
effect of fixing the price of a fuel surcharge and a security surcharge that were 
applied to air cargo carried by Garuda / Air NZ and other airlines. The ACCC 
alleged that the arrangements or understandings were reached in Indonesia and 
Hong Kong by Garuda, and in Singapore, Hong Kong and Japan for fuel 
surcharges applied to cargo originating in those countries by Air NZ. 

The ACCC also alleged arrangements or understandings were reached in 
Singapore and Hong Kong for a security surcharge applied to cargo originating in 
those countries. 

The Garuda and Air NZ cases were heard together by the Federal Court. On 21 
March 2016 the Full Court of the Federal Court found that price fixing conduct 
engaged in by Garuda and Air NZ relating to the imposition of agreed surcharges 
on the carriage of air cargo from ports outside Australia to destinations within 
Australia took place in a ‘market in Australia’, and consequently breached 
Australia’s price fixing laws. The majority of the Full Court held that all aspects of 
the market are relevant in determining whether it is in Australia, and that the 
presence of importers (customers) in Australia is not irrelevant to the determination 
of whether the market is in Australia. The matters against both Air NZ and Garuda 
have been remitted to the Federal Court to determine the relief to be granted, 
including declarations, injunctions and penalties. 

* Garuda and Air NZ have announced that they are seeking special leave to appeal 
the case to the High Court.  

Undertakings accepted and administrative resolution s 

1.10. The ACCC also resolves alleged contraventions of the CCA by accepting court 
enforceable, non-court based, undertakings under section 87B of the CCA. In these 
undertakings, which are on the public record, companies or individuals generally 
agree to: 

• remedy the conduct 

• accept responsibility for their actions, and 

• establish, or review and improve, competition compliance programs and culture. 



9 

 

1.11. In the March quarter no undertakings or administrative resolutions in respect of 
competition enforcement were accepted. 

Agriculture Enforcement and Engagement Unit (AEEU) 

1.12. On 24 February the Deputy Prime Minister and Minister for Agriculture and Water 
Resources the Hon. Barnaby Joyce and Treasurer the Hon. Scott Morrison 
announced the appointment of Mick Keogh OAM as a Commissioner of the ACCC for 
five years. Commissioner Keogh commenced work with the ACCC on 7 March 2016. 
Mr Keogh will have a focus on issues affecting the agriculture sector.  

1.13. During the March quarter the ACCC progressed its comprehensive program of 
stakeholder engagement by: 

• meeting with over 10 industry associations and government bodies from across 
the country to identify the key competition and fair trading issues facing 
agricultural industries. These events included the ABARES Outlook 2016 
Conference where the Chairman and Commissioner Keogh gave presentations at 
the conference  

• launching a dedicated ACCC agricultural landing page that provides stakeholders 
with timely information regarding upcoming events, workshops and market 
studies. The dedicated page can be found on the “Information for” block on the 
right hand side of the ACCC home page or via the URL 
www.accc.gov.au/agriculture 

• establishing an ACCC Agriculture Consultative Committee chaired by 
Commissioner Keogh, and  

• finalising the program of regional workshops focusing on horticulture and 
viticulture industries that will take place in June to September 2016.  

1.14. The ACCC’s agriculture enforcement work prioritises matters that are pertinent to 
farm-gate outcomes, namely competition and unfair trade issues in agricultural supply 
chains. The ACCC’s agriculture will consider issues arising in other areas involving 
transport, infrastructure and other important agricultural input products. The ACCC’s 
agriculture enforcement work in the March quarter has included the commencement 
of investigations of matters in the grain and dairy sectors. 

Assess mergers to prevent structural changes that s ubstantially 
lessen competition 

1.15. The ACCC reviews mergers and acquisitions to assess whether they would be likely 
to substantially lessen competition.  

1.16. The ACCC does this by providing the merger parties with its view on whether a 
particular proposal is likely to breach section    50 of the CCA. This process is 
generally known as the ‘informal clearance’ process. Businesses may also apply to 
the ACCC for formal clearance of mergers. 

1.17. The ACCC deals with matters expeditiously when it determines that they do not 
require a detailed review because of the low risk that competition concerns will be 
raised. As indicated in Table 1 below a significant proportion of the mergers 
considered by the ACCC are ‘pre-assessed’, enabling the ACCC to respond quickly 
when there are no significant concerns. 
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Table 1: Matters pre-assessed and reviews undertake n – January to March 2016 

 Confidential  Public  Total  

Pre-assessed 1 January–31 March 2016 64 0 64 

Total reviews undertaken 1 January–31 March 2016 0 6 6 

Total matters assessed and reviews undertaken 64 6 70 

Total reviews by category: 

Not opposed 0 2 2 

Finished—no decision (including withdrawn)  0 2 2 

Opposed outright 0 0 0 

Confidential review—ACCC concerns expressed 0 0 0 

Resolved through undertakings  0 2 2 

Variation to undertaking accepted 0 0 0 

Variation to undertaking rejected 0 0 0 

Significant merger decisions  

COLES MYER LTD (Coles) - PROPOSED ACQUISITION OF SUPABARN 
SUPERMARKETS Pty Ltd (Supabarn)  

On 10 March 2016 the ACCC announced its decision not to oppose Coles’ 
acquisition of five Supabarn supermarkets in the ACT and NSW.  

Supabarn is a privately owned supermarket operator with nine stores operating in 
the ACT, NSW and at two development sites. Most Supabarn stores are full-line 
supermarkets of a size similar to a typical Coles or Woolworths store, and include 
a liquor section. 

Coles’ original proposal was to acquire nine Supabarn supermarkets. Five of 
these were in the ACT; Canberra Centre, Crace, Kaleen, Wanniassa and a 
proposed supermarket site at Casey. Four were in NSW; Annandale, Five Dock, 
Sans Souci and Sutherland. 

The ACCC’s review focused on two main issues. These were the proposed 
acquisition’s effect on competition between supermarket chains in the Canberra 
region, and on each of the individual local markets in which the Supabarn stores 
operate.  

Supabarn is a significant supermarket chain in Canberra. The ACCC received 
feedback from customers during the course of the review that Supabarn has a 
differentiated offer from the other major supermarket chains (including in terms of 
range and quality of products, and customer service), and that they valued this 
differentiation. For this reason the ACCC was concerned that the original 
proposed acquisition may have had the effect of lessening competition by 
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removing Supabarn as an independent supermarket chain in the Canberra region. 

The ACCC was also concerned that the original proposed acquisition would have 
the effect of substantially lessening competition in certain local markets, including 
around the proposed Casey Supabarn site and the Supabarn store at Sans Souci.  

The ACCC expressed its preliminary views on the proposed acquisition in a 
Statement of Issues on 11 September 2015. 

On 29 February 2016 Coles and Supabarn approached the ACCC with a revised 
transaction. The final proposal was that Coles would acquire five supermarkets; 
Canberra Centre, Kaleen, Wanniassa, Five Dock and Sutherland.  

With the revisions to the proposed acquisition, Supabarn would retain a presence 
in the Canberra region as a supermarket chain, competing with Coles, 
Woolworths, Aldi and other independents. In relation to local markets, the revised 
transaction removed the Sans Souci store and Casey site from the proposed 
acquisition, as well as two other stores.  

The ACCC considered that the revised transaction resolved its competition 
concerns and decided not to oppose the acquisition. 

IRON MOUNTAIN INCORPORATED (Iron Mountain) - PROPOSED 
ACQUISITION OF RECALL HOLDINGS LIMITED (Recall) 

On 31 March 2016 the ACCC announced its decision not to oppose the proposed 
acquisition by Iron Mountain of Recall after accepting a court enforceable 
undertaking from Iron Mountain to sell most of its Australian business. 

Iron Mountain is a global supplier of information management services, based in 
the U.S. Recall is an Australian public company that is also a global supplier in the 
information management industry.  

The ACCC had significant concerns that the proposed acquisition, in the absence 
of the undertaking, would have been likely to substantially lessen competition for 
the supply of physical document management services (PDMS). PDMS includes 
services relating to the storage of boxes or files, including initial storing, retrieval 
and destruction. 

The main types of PDMS customers are firms and agencies in the financial 
services, government, health services and professional services industry sectors. 
The customer base includes a large number of small to medium enterprises and 
non-profit organisations, and ranges up to some of Australia’s largest businesses 
and government departments.  

The ACCC concluded that there are a limited number of suppliers that compete 
for PDMS customers with a national or semi-national presence, requiring PDMS in 
more than one region (e.g. in each of Australia’s major capital cities). The ACCC 
considered that Recall and Iron Mountain are currently each other’s closest 
competitors for the supply of PDMS to those large national customers. During the 
course of the ACCC’s review, many large customers with national or multi-
regional needs said they use the competition between Iron Mountain and Recall to 
negotiate better deals, including through tender processes and benchmarking.  

By combining these two companies, the proposed acquisition (in the absence of 
the court-enforceable undertaking) could have left customers vulnerable to price 
increases or reduced service levels in a market where there are high costs to 



12 

 

switch providers. 

In light of the ACCC’s concerns, Iron Mountain provided the ACCC with an 
undertaking that was accepted under section 87B of the CCA. The undertaking 
requires Iron Mountain to divest most of its Australian business to a purchaser 
approved by the ACCC within a specified period. In effect, the undertaking means 
that in the markets of concern in Australia, Iron Mountain will acquire the Recall 
business but must sell most of its existing business. 

The only parts of its Australian business that Iron Mountain will retain relate to the 
supply of: 

• physical and digital document management services to customers located only 
in the Northern Territory, and 

• data protection services. 

The proposed acquisition does not raise competition concerns in respect of the 
two business areas being retained by Iron Mountain. 

The acquisition has also been considered by competition authorities in the United 
States of America, the United Kingdom, and Canada. 

Merger review consultation  

1.18. The ACCC may reach a preliminary view that a proposed merger raises competition 
concerns which require further investigation. In this circumstance the ACCC will 
publicly release a Statement of Issues. A Statement of Issues provides the ACCC’s 
preliminary views, drawing attention to particular issues with varying degrees of 
competition concerns, as well as identifying further lines of inquiry that the ACCC 
wishes to undertake. It provides an opportunity for all interested parties (including 
customers, competitors, shareholders and other stakeholders) to understand and 
consider the primary issues identified by the ACCC. It also has the purpose of 
assisting the merger parties and other interested parties to frame further submissions 
should they consider it necessary.  

1.19. In the March quarter the ACCC did not issue a Statement of Issues for any review. 

Make decisions on authorisation, notification and c ertification 
trademark applications in the public interest 

1.20. The ACCC assesses and makes decisions about applications for the authorisation 
and notification of certain types of anti-competitive conduct by evaluating if such 
arrangements or conduct is likely to result in a net public benefit and therefore 
warrant exemption from the CCA. 

Authorisations 

1.21. In assessing the likely public benefits and detriments of an authorisation application 
the ACCC undertakes a transparent public consultation process, placing submissions 
on a public register, subject to any claims of confidentiality. After considering 
submissions the ACCC will issue a draft decision and provide an opportunity for 
interested parties to request a conference to discuss the proposal. The ACCC will 
then further consider the application in light of any additional submissions and release 
a final decision. 
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Table 2: Authorisations received and decisions issu ed  

Total authorisations received Number of applications (number of forms 1) 

 1 January–31 March 2016  

New  5 (8) 

Revocation 0 (0) 

Revocation and substitution  3 (3) 

Minor variations  1 (1) 

 

Decisions issued  Number of applications (number of forms 1) 

1 January–31 March 2016  

Draft determinations  8 (10) 

Final determinations  9(12) 

Interim decisions (prior to draft) 1 (1) 

1. The Competition & Consumer Act Regulations require applicants to submit specific separate forms for different types of 
conduct. 

Significant authorisations 

IHAIL PTY LTD (ihail) – AUTHORISATION – A91501 

On 22 March 2016 the ACCC granted conditional authorisation to ihail to make and 
give effect to joint venture arrangements to launch and operate a smartphone taxi 
booking app for use by domestic and international taxi companies. Conditional 
authorisation was granted for three years.  

The ihail taxi booking app will operate in major metropolitan and regional centres 
across Australia and in some cities overseas.  

The taxi networks operated by the proposed ihail shareholders represent more than 
half of all taxis in Australia and a larger share again in most major metropolitan 
areas. Other taxi networks will also be able to join ihail without becoming a 
shareholder.  

The major taxi networks in Australia currently have their own smartphone booking 
apps. There are also a number of third party booking apps such as goCatch and 
ingogo in which individual taxi drivers can elect to participate, as well as ridesharing 
apps such as uberX. 

In its determination the ACCC accepted that there are likely to be some public 
benefits from the ihail arrangements. The ihail app provides a new single platform 
for consumers to book taxis from a larger pool of taxi networks than any existing 
taxi booking app. The ACCC considered this large pool of taxis is likely to reduce 
waiting times for passengers using the app, particularly in periods of peak demand.  

The ihail app also provides a single app that can be used in more cities than third 
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party taxi booking apps currently available, including potentially internationally. 

The ACCC also concluded that ihail’s underlying ownership structure is likely to 
help it quickly establish a larger national fleet of taxis than any existing taxi booking 
app. The ACCC was concerned that this competitive advantage that would be likely 
to impact competition between booking apps, would be obtained due to ihail’s 
ownership structure rather than as the result of ihail offering a better and 
competitive product to drivers and passengers.  

However, the ACCC considered that because:  

• other booking apps have established brand reputations and customer bases 

• ihail drivers can continue to use other booking apps in conjunction with ihail, 
and  

• it is easy for passengers and drivers to switch between booking apps.  

ihail will still face competitive pressure from other established booking apps 
(including ridesharing apps) to offer a product which attracts and retains 
passengers and drivers. 

The ACCC was also concerned initially that because bookings made through ihail 
could only be paid for through the app, and Cabcharge was the exclusive provider 
of payments processing services through the app, competition between taxi 
payment processing providers was likely to be reduced. However, changes made to 
the app following the ACCC’s draft determination to allow passengers to pay in-car 
and enable other payments processing providers to compete to process in-car 
payments, substantially addressed these concerns. 

The ACCC decided to limit the period of authorisation to three years, recognising 
that the taxi industry is in a period of rapid change, and that it is difficult to predict 
how competition in the industry will evolve.  

The ACCC decided to authorise the arrangements subject to the following 
conditions to mitigate the likely public detriments arising from the ihail app: 

• requiring drivers to be explicitly informed that they remain free to use any other 
booking services, and requiring ihail and its shareholder networks not to prevent 
or disadvantage drivers from using any other booking services in preference to 
or in addition to the ihail app  

• preventing ihail from setting the default payment method option to ‘in-app’, 
unless the customer has explicitly chosen in-app payment as their default 
option, or manually selected this option as part of the booking process, and 

• requiring ihail to prominently disclose within the ihail app the relevant credit card 
service fee that may apply whenever passengers are making payment method 
choices.  

Subject to these conditions, overall the ACCC was satisfied that the proposed ihail 
arrangements are likely to result in public benefits that would outweigh the likely 
public detriments. 

Notifications 

1.22. Notification is an alternative process to authorisation as a means for businesses to 
obtain protection from legal action for exclusive dealing and collective bargaining. 
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Exclusive dealing notifications 

1.23. Exclusive dealing is where a business trading with another imposes restrictions on 
the other business’ freedom to choose with whom, in what, or where it deals and is 
prohibited under the CCA in certain circumstances. Third line forcing is a type of 
exclusive dealing conduct which involves the supply of goods or services subject to a 
condition that the buyer must also acquire certain goods or services from a third 
party. Third line forcing conduct is prohibited outright while other forms of exclusive 
dealing are only a breach of the CCA if they substantially lessen competition.  

1.24. Lodging a notification with the ACCC provides automatic protection from legal action 
from the lodgement date, or soon after, in the case of third line forcing conduct which 
remains in force unless revoked by the ACCC. Notifications can be reviewed by the 
ACCC at any time to assess whether the conduct results in a net public benefit.  

Table 3: Exclusive dealing notifications  

Exclusive Dealing Notifications 
 

Number of notifications (number of forms 1) 

1 January–31 March 2016  

Matters lodged in the quarter 117(185) 

Matters requiring a draft notice 0 (0) 

Matters allowed to stand  104(189) 

Matters revoked  0 (0) 

Matters withdrawn  0 (0) 

1. The Competition & Consumer Act Regulations require specific separate forms to be submitted for different types of conduct. 

Collective bargaining notifications 

1.25. Groups of small businesses can lodge a collective bargaining notification to obtain 
protection from legal action for a collective bargaining activity. The protection 
provided by a collective bargaining notification comes into force automatically 14 days 
after the notification is validly lodged and continues for three years unless the ACCC 
objects to it. Notifications can be reviewed at any time. 

1.26. Businesses seeking to lodge a valid collective bargaining notification must satisfy a 
number of requirements. For example each member of the collective bargaining 
group must reasonably expect that they will make at least one contract with the target 
and that the value of each member’s transactions with the target will not exceed $3 
million per year (this figure differs for certain industries). These requirements do not 
apply to the authorisation process.  

Table 4: Collective bargaining notifications  

Collective Bargaining Notifications 

 

Number of notifications (number of forms 1) 

1 October–31 December 2015  

Matters lodged in the quarter 1 (2) 

Matters allowed to stand 0 (0) 

1. The Competition & Consumer Act Regulations require specific separate forms to be submitted for different types of conduct. 
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Certification trademarks 

1.27. Under the Trade Marks Act 1995 the ACCC has responsibilities for assessing the 
certification of trade marks. A certification trade mark is used by businesses to 
indicate to consumers that a product or service meets a particular standard. 

1.28. The ACCC assesses rules for the use of certification trademarks including: 

• requirements that goods, services or persons must meet to be eligible to use a 
certification trade mark, and 

• proposed processes for assessing compliance with certification requirements. 

Table 5: Certification Trademarks  

Certification Trademarks (CTMs) 

 

Number of related applications (number of CTMs 1) 

1 January–31 March 2016  

CTMs received in the quarter 5 (4) 

Final assessments issued 13(39) 

1. The ACCC generally assesses related certification trademark applications together when they are received from the same 
applicant at the same time.  

Assist the Australian Competition Tribunal 

1.29. Merger parties may seek legal protection from court action under s50 of the CCA by 
applying to the Australian Competition Tribunal (the Tribunal) for authorisation of the 
merger proposal. In merger authorisation determinations, the Tribunal must apply a 
public benefits test. This differs from reviews under section 50 where a substantial 
lessening of competition test is applied.  

1.30. The role of the ACCC in the Tribunal process is to assist the decision-making of the 
Tribunal. This includes making inquiries, calling and examining witnesses and 
preparing a report. 

1.31. There were no applications for merger authorisation under consideration by the 
Tribunal during the quarter. 
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2. Protect consumers and support fair trading 

Protect the interests and safety of consumers, and support fair 
trading in markets affecting consumers and small business 

2.1. The ACCC enforces the Australian Consumer Law to prevent and redress harm to 
consumers and small businesses. Another key role of the ACCC is to inform 
businesses and consumers of their rights and obligations under the CCA through 
engagement, education and the provision of specialised information. This function 
also includes actions taken to ensure Australian consumers are not harmed by 
unsafe products.  

2.2. Each year the ACCC reviews its compliance and enforcement priorities to determine 
where to focus its efforts to maximise impact on preventing and redressing harm to 
consumers and small businesses. The ACCC consults with ACL regulators, 
consumer advocacy groups, external dispute resolution and ombudsman schemes 
and other government departments on current and emerging issues; and also 
analyses data from thousands of people who contact the ACCC Infocentre. 

2.3. In 2016 the ACCC’s Compliance and Enforcement priorities for competition and 
consumer protection include: 

• competition and consumer issues in the agriculture sector 

• competition and consumer issues in the health and medical sectors, including 
consumer protection issues arising from health claims by large businesses and 
the ACCC’s 2015 report to the Senate on the private health insurance industry 

• cartel conduct impacting on government procurement 

• ensuring small business receive the protections of: 

• industry codes of conduct, including the Franchising Code, the Food and 
Grocery Code and the revised Horticulture Code, and 

• new legislative provisions extending unfair contract term protections to small 
businesses. 

• the effectiveness of action taken by suppliers to recall unsafe consumer products 

• consumer guarantees, with a focus on representations made by large retailers 
about express and extended warranties  

• consumer issues arising in relation to new car retailing, including responses by 
retailers and manufacturers to consumer guarantee claims 

• in conjunction with other agencies and partners, disruption of scams, particularly 
those that rely on building deceptive relationships and which cause severe and 
widespread consumer or small business detriment, and 

• consumer protection issues impacting on vulnerable and disadvantaged 
consumers with a particular focus on older consumers and consumers who are 
newly arrived in Australia. 

2.4. In 2016 the ACCC has made Indigenous consumer protection an enduring priority. 
This change recognises that Indigenous consumers, particularly in remote areas, 
continue to face challenges in asserting their consumer rights. Indigenous consumer 
protection will always be a priority whilst these challenges remain.  
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Outcomes to address harm to consumers and small bus inesses 
resulting from non-compliance with the Australian C onsumer Law 

Proceedings 

2.5. Since the introduction of the new consumer law remedies and powers in the CCA in 
April 2010, together with the introduction of the ACL on 1 January 2011, the total 
penalties awarded by the Federal Court under the ACL pecuniary penalty regime is 
over $45.5 million. As at 31 December 2015 this figure encompasses 18 ACCC cases 
where penalties awarded by the Court have been at or above $1 million. These 
figures highlight the seriousness with which the Court views breaches of the ACL. 

2.6. In the March quarter the ACCC was involved in 31 proceedings relating to consumer 
protection. Of those: 

• 30 cases were carried over from the previous quarter 

• one case was commenced  

• three cases were concluded, and 

• 28 cases remained ongoing at the end of the quarter. 

Proceedings commenced 

AUSTRALIAN INSTITUTE OF PROFESSIONAL EDUCATION PTY LTD (AIPE) 

Following a joint investigation by the ACCC and NSW Fair Trading into the 
conduct of private colleges, the ACCC and the Commonwealth (on behalf of the 
Department of Education and Training) in March 2016 instituted proceedings in 
the Federal Court against AIPE in relation to alleged contraventions of the ACL. 

AIPE is a vocational education training (VET) provider that offers VET FEE-HELP 
courses including a Diploma of Travel and Tourism, Diploma of Business and 
Diploma of Hospitality.  

It is alleged that AIPE’s pattern of behaviour involved: 

• contracting approximately 35 agents and 125 sub-agents to market and recruit 
students 

• failing to provide any, or adequate training or instruction to the agents and 
sub-agents to ensure that their conduct complied with the ACL 

• using unfair tactics, including offering inducements to prospective Aboriginal 
students to enrol in a course (including Wi-Fi access, mobile phone credits) 
and paying cash to assist in recruiting others 

• failing to explain to students the nature of their VET FEE-HELP obligations if 
they enrolled in a course  

• not undertaking an adequate assessment of the literacy, numeracy or 
computer skills of the prospective students, and enrolling students into 
courses that were not suitable for them, having regard to their limited 
education, reading and writing skills 

• enrolling students for online courses when they did not have access to the 
internet, and 

• not informing students how and when they could withdraw from a course, nor 
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how the agreement could be terminated, and not providing students with a 
copy of the agreement. 

The ACCC is seeking redress for affected consumers (by cancelling VET FEE-
HELP debts so that they will not be required to repay the loan), pecuniary 
penalties, corrective notices and orders requiring the implementation of a 
consumer law compliance program. The ACCC and the Commonwealth are 
seeking declarations, injunctions, and orders for the repayment of course fees 
paid by the Commonwealth to AIPE in respect of any VET FEE-HELP loans 
cancelled by court order, as well as costs. 

Proceedings concluded 

BUNAVIT PTY LTD (Bunavit) 

In January 2016 the Federal Court ordered Bunavit, a Harvey Norman franchisee, 
to pay a total of $52 000 in penalties for making false or misleading 
representations regarding consumer guarantee rights. The Court declined to grant 
the requested declarations and injunctions. The penalty was higher than the 
agreed penalty of $35 000. The Court found that the agreed penalty did not 
sufficiently reflect the seriousness of the conduct under consideration, as it was 
more serious than the comparable Harvey Norman cases because there was a 
total of 10 misrepresentations made. 

WOOLWORTHS LIMITED (Woolworths) 

In February 2016 the Federal Court ordered Woolworths to pay total penalties of 
$3.057 million in relation to breaches of the ACL relating to safety issues with 
house brand products sold in Woolworths supermarkets, Big W and Masters 
stores. The Court declared that Woolworths engaged in misleading and deceptive 
conduct and in some cases had made false or misleading representations about 
the safety of five of its house brand products over a period of three years. 

CHRISCO HAMPERS AUSTRALIA LIMITED (Chrisco) 

In March 2016 the Federal court ordered Chrisco to pay a $200 000 pecuniary 
penalty for misrepresenting consumer lay-by termination rights and including an 
unfair contract term in its 2014 lay-by agreements.  

Chrisco offers food and drink hampers and a variety of other goods to consumers, 
including homewares and gifts by way of lay-by agreement throughout most areas 
of Australia, including remote Indigenous communities. The Court did not find that 
Chrisco contravened section 97(3) of the ACL by failing to ensure its lay-by 
termination charges did not exceed its reasonable costs in relation to its lay-by 
agreements. The ACCC submitted that an injunction in relation to the unfair 
contract term conduct was warranted, however the Court refused to make this 
order.  

Cases ongoing 

VALVE CORPORATION PTY LTD (Valve) 

In March 2016 the Federal Court found that Valve made misleading 
representations to Australian consumers about their consumer guarantee rights in 
contravention of s18(1) and s 29(1)(m) of the ACL. The Federal Court’s decision 
reinforces the clear message that overseas businesses cannot avoid their 



20 

 

obligations under the ACL, even if their business predominately operates from a 
foreign jurisdiction and its contracts seek to apply foreign law over the ACL’s 
consumer guarantees.  

Valve is an entertainment software and technology company located in the United 
States of America. It owns and operates an online computer game distribution 
platform known as ‘Steam’ that has over 65 million users worldwide. Valve sells 
computer games through Steam to Australian consumers, but does not have a 
physical presence in Australia. The matter is ongoing due to possible appeal by 
Valve.  

CLINICA INTERNATIONALE PTY LTD (Clinica)  

In March 2016 the Federal Court found that Clinica and its director Mr Radovan 
Laski, made false or misleading representations and engaged in unconscionable 
conduct in relation to a program offering permanent residency. The Court ordered 
Clinica and Mr Laski to refund payments made by migrants and to pay penalties 
totalling $1.025 million. Mr Laski was also disqualified from managing 
corporations for five years. Mr Laski and Swishette Pty Ltd, a company controlled 
by Mr Laski, have lodged an appeal against some of the orders made in 23 March 
2016. Another entity controlled by Mr Laski, Letore Pty Ltd, has also lodged an 
appeal covering similar grounds.  

Infringement notices  

2.7. The ACCC can issue an infringement notice where it has reasonable grounds to 
believe a person has contravened certain consumer protection laws. The payment of 
infringement notice penalties is not an admission of a contravention of the CCA.  

2.8. In the March quarter the ACCC received payment for 8 infringement notices. 

VOITECK PTY LTD (Voiteck) 

In January 2016 Voiteck paid a penalty of $10 200 following the issue of an 
infringement notice. The ACCC issued the infringement notice because it had 
reasonable grounds to believe that Voiteck had made false or misleading 
representations to residents of Lifestyle SA retirement villages about their right to 
choose a telecommunications services provider. 

KOGAN.COM PTY LTD (Kogan) 

In January 2016 Kogan paid penalties totalling $32 400 following the issue of three 
infringement notices. Kogan is a major online retailer and is well-known for selling 
electronic products. The ACCC issued the infringement notices because it had 
reasonable grounds to believe that Kogan had made false or misleading 
representations about the price of three computer monitors advertised during a 
Fathers’ Day promotion on its eBay store, in contravention of the ACL.  

CLEWS HOLDINGS PTY LTD (Clews) and D BURNZ INVESTME NTS PTY LTD 
(D Burnz) 

In February 2016 Clews paid penalties totalling $20 400 following the issue of two 
infringement notices. D Burnz paid penalties totalling $20 400 following the issue of 
two infringement notices. Clews supplies Seniors Plus products, and D Burnz 
supplies Better Living Australia products. The ACCC issued the infringement 
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Undertakings accepted and administrative resolution s 

2.9. The ACCC also resolves alleged contraventions of the ACL by accepting court 
enforceable, non-court based undertakings under s87B of the CCA, or via an 
administrative resolution.  

2.10. In the March quarter there were no s87B undertakings relating to consumer 
protection. 

2.11. The ACCC will also resolve matters administratively often involving agreements to 
stop or change conduct and provide appropriate redress to the conduct in question. In 
some cases, the ACCC will publicly announce these administrative resolutions.  

2.12. Two such matters this quarter are resolutions with Exetel Pty Ltd and Vaya Mobile 
Plans. 

EXETEL PTY LTD (Exetel) 

Telecommunications company Exetel has agreed to compensate consumers 
affected by changes made to its fixed term residential broadband plans, after 
concerns were raised by the ACCC. 

The ACCC considered that a clause within the plan relied upon by Exetel was an 
unfair contract term likely to contravene the Australian Consumer Law (ACL). The 
ACCC also considered that Exetel’s advertising of these fixed term plans was 
likely to be misleading because it represented that consumers would receive the 
service for the 12-month fixed term when this was not necessarily the case. 

Exetel cooperated with the ACCC’s investigation and, in response to the identified 
concerns, agreed to remove the clause and make appropriate refunds to 
customers involved. 

VAYA PTY LTD (Vaya) 

Telecommunications company Vaya has taken measures to address concerns 
raised by the ACCC following a spike in consumer complaints. 

The ACCC commenced an investigation in 2005 into Vaya’s practices after 
customers complained about emails they received with contract variations. In 
September 2014 and February 2015 Vaya sent emails to selected customers 
outlining a Plan Freeze Fee and a Security Deposit Fee. 

The ACCC formed the view that Vaya’s Plan Freeze Fee email was likely to be 
misleading because it represented that consumers were required to pay extra 
fees, when in fact, rates were fixed under their contracts. The ACCC also 
considered that Vaya’s Security Deposit email was likely to be misleading as it 
failed to inform consumers of their rights of termination under Vaya’s terms and 
conditions and Vaya’s obligations under the Telecommunications Consumer 
Protection Code (TCP Code). Vaya took a number of steps to address these 
concerns. Vaya: 

• refunded all customers who were incorrectly charged the Plan Freeze Fee 

notices because it had reasonable grounds to believe that Clews and D Burnz had 
each made false or misleading representations about their adjustable beds and 
associated mobility equipment, in breach of the ACL. 



22 

 

• informed customers who complained about the Security Deposit and Plan 
Freeze Fee of their right to terminate their contracts without penalty, and 

• committed to improving the transparency of its customer communications and 
advertising. 

Enhance the effectiveness of the ACCC’s compliance and 
enforcement initiatives through partnerships 

2.13. The ACL gives consumer regulators a single set of provisions to respond to 
consumer protection issues. It also allows regulators to collectively work on broader 
issues, and take proactive and timely compliance and enforcement action. 

2.14. The ACCC works closely with the Treasury, the Australian Securities and 
Investments Commission (ASIC) and state and territory consumer protection 
agencies on national compliance and enforcement projects. 

2.15. The ACCC also works with businesses, industry associations and consumer groups 
to promote awareness of the ACL. 

Consumer Consultative Committee 

2.16. The Consumer Consultative Committee (CCC) provides a forum to address 
consumer protection issues and concerns with consumer representatives. The ACCC 
held a CCC meeting on 15 March 2016. ASIC’s Consumer Advocacy Panel 
participated in the first half of the meeting. Matters discussed included recent ACCC 
actions in relation to VET FEE HELP, the ACL review, ‘supercomplaints’ by consumer 
advocates on behalf of consumers, recent judgments against Woolworths and Reckitt 
Benckiser (Australia) Pty Ltd and the 2016 Compliance and Enforcement Policy.  

Australasian Consumer Fraud Taskforce  

2.17. The ACCC hosted an Australasian Consumer Fraud Taskforce meeting on 26 
February 2015 which focused on preparations for National Consumer Fraud Week 
2016. The campaign highlighted scams impacting the over 55’s with a focus on 
investment and romance scams. 

Ruby Hutchison Memorial Lecture & National Consumer  Congress 

2.18. The Ruby Hutchison memorial lecture was held on the evening of 15 March and the 
National Consumer Congress (NCC) was held on 16 March 2016. Both events had 
approximately 210 attendees from the consumer movement, government, academia 
and the legal sector. Consumer advocate Gordon Renouf presented the Ruby 
Hutchison lecture on the theme of ethical consumption. The Congress theme was ‘A 
fit for purpose consumer law? The Australian Consumer Law review’. 

Empower consumers by increasing their awareness of their rights 
under the ACL 

2.19. Educating consumers about their consumer rights is central to the ACCC protecting 
the interests and safety of consumers. The ACCC’s educational campaigns support 
consumers to navigate complex or difficult consumer decisions to help them make 
smart choices. 
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2.20. During the March quarter ACCC online consumer education resources were 
accessed 810 181 times. 

Scams 

2.21. The ACCC continued its scam disruption project (commenced in August 2014) to stop 
potential scam victims from sending more money to scammers. The project uses 
financial intelligence to identify Australians sending funds to high-risk jurisdictions and 
advising them that they may have been targeted by a scam.  

2.22. During this quarter 1113 letters were sent to scam victims as part of the project. In 
March 2016 approximately 74 per cent of letter recipients had stopped sending 
money within six weeks of receiving the letter, the same as the previous quarter.  

2.23. In February 2016 the ACCC released the revised best practice guidelines for dating 
websites to assist the websites and their users to respond to scams.  

2.24. The ACCC’s SCAMwatch website provides consumers and small businesses with 
information about scams. The Scamwatch website attracted 471 063 unique visitors 
this quarter. 

2.25. One Scamwatch radar alert was issued to 40 471 subscribers warning the public 
about online dating scams and advising the online dating industry of the updated best 
practice guidelines.  

2.26. The ACCC also operates SCAMwatch Twitter, which alerts the public to scams 
targeting consumers and businesses, and how to recognise, avoid and report them. 
The Scamwatch Twitter account continued to expand its reach with 10 400 followers 
by the end of the quarter. Seventy tweets were posted during the quarter. 

Support a vibrant small business sector 

2.27. The ACCC helps to ensure small businesses understand and comply with their 
obligations and encourages them to exercise their rights under the CCA. The ACCC’s 
aim is to promote a competitive and fair operating environment for small business and 
to ensure that small businesses understand how the legislation can help them. 

2.28. During the March quarter the ACCC’s online business education resources were 
accessed 283 510 times. 

2.29. The ACCC continued to promote its three free online education programs:  

• a program for small businesses–almost 23 000 users have accessed this program 
since its launch in April 2013, including more than 1500 this quarter 

• a program for tertiary students–more than 24 000 users have accessed this 
program since its launch in November 2013, including over 3000 this quarter, and 

• a franchising pre-entry education program administered by Griffith University–
more than 10 000 people have enrolled in this program since July 2010, including 
more than 500 this quarter. 

2.30. The new business-to-business unfair contract terms (UCT) law received Royal Assent 
on 12 November 2015. The new law extends the protections available to consumers 
to small business standard form contracts entered into or renewed on or after 12 
November 2016.  
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2.31. This ACCC continued to raise awareness among businesses of their rights and 
responsibilities under the new UCT law. The ACCC and ASIC hosted a webinar on 16 
March 2016 about the new law. The ACCC's Deputy Chairman Dr Michael Schaper 
and ASIC's Queensland Regional Commissioner Brett Bassett provided a general 
overview of the new protections. A video of the presentation is available on the 
ACCC’s YouTube channel.  

2.32. The ACCC commenced reviewing standard form contracts in the 
telecommunications, advertising, retail leasing, franchising and independent 
contracting sectors to identify potentially unfair terms in standard form contracts. 
Businesses were invited to make voluntary changes to their agreements to address 
any concerns. 

2.33. Fourteen email updates were sent through the ACCC's small business, franchising 
and cartel information networks. The updates informed subscribers of the business-
to-business unfair contract terms law webinar, the new members of the Small 
Business & Franchising Consultative Committee, the appointment of the Small 
Business and Family Enterprise Ombudsman and the ACCC’s priorities for 2016. 

Small Business & Franchising Consultative Committee   

2.34. The ACCC has amalgamated its Small Business Consultative Committee and 
Franchising Consultative Committee. The 26 members selected come from a variety 
of backgrounds, including industry representatives, legal professionals, small 
business and franchising advocates and academics. The first meeting will be held on 
13 May 2016.  

Identify and address the risk of serious injury and  death from 
safety hazards in consumer products 

2.35. The ACCC uses an intelligence-led approach to assess current and emerging safety 
risks. The ACCC reviews numerous data sources to identify safety issues. Data 
sources include mandatory reports of serious illness, injury or death, recalls that have 
taken place internationally and information received from the community. The ACCC 
assesses information received and takes action including:  

• negotiating the recall of goods  

• educating industry and consumers  

• negotiating voluntary changes to packaging labelling or product design 

• working to introduce changes to voluntary or mandatory requirements, and  

• introducing and/or working to implement changes to product safety mandatory 
standards and bans.  
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Product safety recalls 

Table 6: Recalls—1 January to 31 March 2016 

Recalls by category 

General consumer goods  45 

Motor vehicles 41 

Food 32  

Therapeutic goods 9 

Other 35 

Note: ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence, market-place surveillance, 
overseas recalls and other Commonwealth and state/territory regulator referral. 

Samsung top-loading washing machines recall 

2.36. There is a serious defect in every unit of six models of Samsung top-loading washing 
machines that may cause, and has caused, electrical fires leading to property loss. 

2.37. The ACCC continues to monitor the recall of the faulty Samsung washing machines, 
which is led by the NSW electrical safety regulator. As at April 2016 the recall was 
approximately 75 per cent complete with 108 841 of 144 451 machines repaired, 
replaced or refunded. Since December 2015 Samsung has undertaken three direct 
mail consumer awareness campaigns called ‘Urgent Detergent’ and is continuing to 
track down customer addresses via major retailer databases.  

2.38. Clear ACCC advice about consumer rights in relation to the faulty machines has 
helped consumers seek their choice of remedy.  

2.39. Visit www.recalls.gov.au/content/index.phtml/itemId/1047306 for more information on 
the recall.  

Infinity electrical cable recall 

2.40. A national recall is underway to remediate premises that have been installed with 
approximately 3 900 km of substandard Infinity electrical cable, which is 39 per cent 
complete. 

2.41. In January 2016 the ACCC coordinated nationwide distribution of a bulletin to all 
licensed electricians and builders advising them of their obligations and potential 
liabilities if they do not take appropriate action to remediate cable they supplied or 
installed, which has had a positive response.  

2.42. The ACCC is currently conducting an audit of the recall, including a desk based 
review and field work, which is expected to conclude in June. The supplier audits will 
identify suppliers who are subscribed to the national recall, but who are not making 
satisfactory progress and will guide next steps needed to bring the recall to effective 
completion. 

2.43. For further information on the recall, visit www.accc.gov.au/update/infinity-cable-
recall-act-now-before-its-too-late. 
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Emerging hazards  

Mandatory safety reports 

2.44. The ACCC receives mandatory safety reports from suppliers, which are assessed 
directly or referred to a specialist regulatory agency for assessment.  

2.45. During the March quarter, the ACCC received 997 mandatory reports; 406 related to 
consumer products and were assessed by the ACCC and 333 were referred to other 
agencies. Of the referred reports, 309 related to food matters to be dealt with by Food 
Standards Australia New Zealand (FSANZ), with the remaining 24 referred to other 
regulators such as the electrical regulators, motor vehicle standards regulators and 
gas appliance regulators.  

Table 7: Mandatory reports—assessment by jurisdicti on January–March 2016 

 January  February  March  Total  

Assessed 117 113 115 345 

Other Regulators 20 23 18 61 

FSANZ 92 259 179 530 

To be assessed 6 13 42 61 

Total received 235 408 354 997 

Action on emerging safety hazards 

2.46. The total number of assessed mandatory reports for this period was 345.  

2.47. During the quarter the ACCC also conducted hazard assessments of product safety 
reports; 330 reports were received. 299 were assessed and 31 remain to be 
assessed.  

Emerging safety hazard—Hoverboards 

2.48. On 19 March 2016, the Minister for Small Business and Assistant Treasurer, the Hon. 
Kelly O’Dwyer MP imposed an interim ban on the sale of unsafe hoverboards. The 
interim ban will last for 60 days unless extended by the Minister.  

2.49. The interim ban applies to hoverboards that do not meet safety requirements for 
batteries and battery safety controls specified in relevant Australian, international or 
US standards. 

2.50. The ACCC alerted the public to possible safety hazards associated with using 
hoverboards in early December 2015 and is continuing to investigate their safety. The 
ACCC is also working with state and territory electrical regulators to assess the 
electrical and safety risks associated with hoverboards. 

Emerging safety hazard—Thermomix 

2.51. In October 2014 Vorwerk Elektowerke GmbH & Co. KG (Thermomix) issued a 
voluntary recall for a defective seal in the Thermomix TM31 model food processor. 
The fault caused mixing bowl contents to splash out and, if hot, created a burning or 
scald hazard. 
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2.52. In February and March considerable media attention focused on consumer injuries 
linked to the use of the Thermomix TM31 food processor. The ACCC also became 
aware of allegations that consumers were being asked to sign non-disclosure 
agreements before receiving any remedies under consumer guarantee provisions of 
the ACL. Product safety and enforcement teams are continuing to investigate these 
issues.  

Emerging safety hazard—Tolix replica chairs 

2.53. Consumer injuries associated with various models of 1930s replica ‘Tolix’ chairs have 
continued to come to light following product safety contact with major suppliers likely 
to have stocked these particular designs. The chairs have legs which are sharp and 
hollow leading to potential entrapment and laceration. Six suppliers have now issued 
voluntary recalls of chairs they have supplied, so that the chairs can be repaired by 
insertion of a plug into the hollowed legs.  

Product safety risk assessments 

2.54. The ACCC uses a risk-based approach to assess reports as representing extremely 
low, very low, low, moderate, significant, high and very high safety hazards. 

2.55. Table 8 illustrates reports received in the quarter by hazard severity. Reports 
considered to be moderate, low, very low and extremely low risk amounted to 497. 
These are commonly allergic reactions to cosmetics, household cleaning products, 
baby products, chemicals in clothing and other injuries such as burns, lacerations, 
fractures and electric shock. The most common types of injuries occur from products 
such as cosmetics and toiletries, glass breaking, sharp kitchen utensils, bikes, 
electrical tools, furniture and toys. 

2.56. Reports given a high or very high risk/hazard rating are subject to further 
assessment. In cases where safety concerns are confirmed voluntary recall is the 
most likely outcome. 

Table 8: Product safety risk assessments January–Ma rch 2016 

 
January  February  March  Total  

Extremely Low/Remote 0 0 0 0 

Very Low 0 0 0 0 

Low 145 144 182 471 

Moderate 9 5 12 26 

Significant 0 0 1 1 

High 8 14 24 46 

Very High 5 0 1 6 

Insufficient Information 2 0 6 8 

Higher Stakeholder Concern  17 6 101 124 

Referred – Regulated Products 7 20 9 36 

All 193 189 336 718 



28 

 

Hazards associated with chemicals in consumer goods   

2.57. In March the ACCC published a report that analysed 12 months of calls to the NSW 
Poisons Information Centre (June 2014 to May 2015). The analysis revealed that 
chemical based consumer products still pose safety issues in Australia. 

2.58. The ACCC identified bleach-based spray cleaners as the cause of a significant 
number of eye injuries. The ACCC subsequently contacted major manufacturers to 
request that they review their products, packaging and consumer information, with a 
view to reducing the rate of exposure to the products and improving consumer 
awareness of the hazard. Favourable responses have been received. 

Compliance campaigns 

2.59. The ACCC conducted surveillance activities on various consumer products during the 
quarter. These activities comprised of a combination of visual surveillance of products 
in-store and online, as well as performance testing by test laboratories against 
mandatory performance requirements stipulated by the various regulations. 

2.60. Non-compliance identified in market surveillance activities resulted in eight non-
compliant products being voluntarily recalled by suppliers. The recalled products were 
toys for children under 36 months of age, elastic luggage straps, household cots, 
portable cots and prams. 

2.61. The ACCC developed a national strategy for hoverboard surveillance during March 
2016 which is currently underway. The national strategy involves state and territory 
consumer protection agencies conducting surveillance activities on bricks and mortar 
retailers across Australia to remove non-compliant hoverboards from sale. The ACCC 
is focussing on online suppliers. As part of surveillance activities, the ACCC is 
highlighting the requirements of the ban and recommending that suppliers withdraw 
products from sale until they can ensure their hoverboards comply with the 
requirements of the regulation. 
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3. Infrastructure regulation  

Promote the economically efficient operation of, use of, and 
investment in infrastructure; and identify market failure 

3.1. The ACCC’s role encompasses key infrastructure sectors of the economy, including 
telecommunications, petroleum, rail, water, ports and airports, and involves:  

• regulating access to bottleneck infrastructure and the price for that access. 
Effective regulation of infrastructure services supports effective competition in 
upstream and downstream markets, and the economically efficient operation and 
use of, and investment in, Australia’s key infrastructure, thereby promoting the 
long-term interests of end-users  

• providing industry monitoring reports to government in relation to highly 
concentrated, newly deregulated or emerging markets. This includes annual 
monitoring reports for container stevedoring, airports, telecommunications and 
water, and at least quarterly reports on the prices, costs and profits relating to the 
supply of unleaded petroleum products, and 

• enforcing industry-specific competition and market rules in some infrastructure 
sectors to improve the efficient operation of markets. 

Telecommunications  

3.2. The ACCC is responsible for the economic regulation of the communications, 
broadcasting and audio-visual content sectors.  

Judicial review of ACCC’s final decision on primary  price terms for the fixed 
line services FAD  

3.3. Following the ACCC’s 9 October 2015 fixed line services final access determinations 
(FADs), which set price and non-price terms of access to the seven declared fixed 
line services, Telstra applied for judicial review of the ACCC’s decision on 5 
November 2015.  

3.4. Optus, TPG and three access seekers on behalf of the Competitive Carriers Coalition 
applied to be made parties to the proceedings and were joined the second to sixth 
respondents. The hearing was held on 3–4 March 2016 and the matter then 
adjourned pending judgement.  

Superfast broadband access service (SBAS) declarati on inquiry 

3.5. The ACCC has continued to progress its declaration inquiry into whether superfast 
broadband access service (SBAS), such as the very-high-bit-rate digital subscriber 
line (VDSL) service, should be regulated. 

3.6. This followed the conclusion of the ACCC’s investigation into TPG’s proposal to 
deploy a fibre-to-the-basement (FTTB) network and recommendations made by the 
Vertigan panel for the ACCC to commence a declaration inquiry into vectored VDSL2 
networks causing monopolies for technological and economic reasons. 

3.7. On 6 May 2015 the ACCC released a discussion paper seeking industry views on 
whether the SBAS should be declared and the scope of any service description. 

3.8. On 6 November 2015 the ACCC released a draft decision proposing to declare a 
SBAS for five years. The ACCC considered that declaration will promote the long-
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term interests of end-users because it is likely to promote competition in the 
downstream markets for retail superfast broadband services.  

3.9. The draft decision proposed to declare the wholesale supply of a Layer 2 broadband 
service with a downstream data rate normally more than 25 Mbps on all fixed-line 
networks, except the National Broadband Network (NBN). Hybrid fibre-coaxial (HFC) 
networks contracted to be transferred to NBN Co, networks already subject to the 
Local Bitstream Access Service (LBAS) declaration and those that exclusively supply 
business, public body and charity customers.  

3.10. The draft decision noted that the declaration raised several complex issues on which 
industry views were sought, including the expected benefits of declaring the SBAS, 
the costs of complying with the declaration and whether and how any exemptions to 
the declaration should apply.  

3.11. Submissions to the draft decision were received in December 2015. The ACCC 
expects to release a final decision on declaration of the SBAS around mid-2016. 

Further consultation on pricing of domestic transmi ssion capacity service 
(DTCS)  

3.12. The ACCC decided to conduct further consultation on a range of data and modelling 
issues in response to submissions to the DTCS FAD draft decision issued on 4 
September 2015. The ACCC re-engaged its consultant Economic Insights to 
undertake further regression analysis and modelling.  

3.13. On 17 December 2015 the ACCC released a further consultation paper and 
Economic Insights’ report for comment. Economic Insights provided the ACCC with 
an amended version of its report, which had been corrected for modelling errors. The 
ACCC released the corrected version for comment and submissions were provided to 
the ACCC in February and March 2016. 

3.14. In addition, the ACCC had decided to conduct further consultation on its proposal to 
increase the uplift factor to be applied to prices for transmission services using the 
undersea cable component to Tasmania. In the ACCC’s DTCS FAD draft decision, 
the ACCC proposed to maintain a 40 per cent uplift for the undersea component on 
Bass Strait transmission routes. On 8 March 2016 the ACCC proposed to increase 
the uplift and notified industry stakeholders of its proposal seeking submissions by 21 
March 2016. 

3.15. The ACCC conducted a joint consultation on non-price terms and conditions (NPTCs) 
that will apply to the DTCS, fixed line services and the MTAS FADs. On 24 August 
2015 the ACCC released a final decision on NPTCs for the MTAS and its then current 
views on non-price terms of access for the fixed line services and the DTCS. 

Extension of inquiry period for LBAS FAD 

3.16. On 24 February 2016 the ACCC further extended the inquiry period for making the 
Local Bitstream Access Service (LBAS) FAD until 7 October 2016 which was 
previously extended until 23 September 2015. The ACCC was unable to complete its 
inquiry within the previous extension. 

3.17. It remains the intention of the ACCC to consult on the LBAS FAD inquiry concurrently 
with any Superfast Broadband Access Service (SBAS) FAD inquiry. The ACCC 
considers that it is efficient to conduct the LBAS FAD inquiry concurrently with any 
SBAS FAD inquiry because any declared SBAS is likely to have similar 
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characteristics to the LBAS. This will take place after the conclusion of the SBAS 
declaration inquiry which commenced on 11 September 2014 and is currently 
ongoing. The further extension of the inquiry will allow the ACCC to commence and 
undertake appropriate consultation on the LBAS FAD. The ACCC will release a 
discussion paper later in 2016. 

3.18. The LBAS is an access service used by access seekers to supply superfast 
broadband services (defined as having a download speed of normally 25 Mbps or 
higher) to customers connected to non-NBN networks, primarily in new housing 
estates. The LBAS was declared by the ACCC in February 2012. 

3.19. The ACCC commenced the LBAS FAD inquiry in April 2015 as required by the CCA. 
The ACCC is also conducting a declaration inquiry into SBAS and expects to release 
its draft decision in November 2016. 

Telstra migration plan  

3.20. Telstra’s migration plan outlines how Telstra will progressively migrate voice and 
broadband services from its copper and HFC networks to the NBN as the fixed line 
network is rolled out across Australia. Telstra has submitted several requests to the 
ACCC seeking amendments to the migration plan. 

3.21. On 27 January 2016 Telstra provided the ACCC with the final form of replacement 
Required Measures 1, 2, 3 and 4; and a summary of the feedback received from 
wholesale customers and NBN Co. The replacement Required Measures facilitate a 
move to the multi technology NBN and incorporate a number of small drafting 
adjustments and corrections. 

3.22. The ACCC was not required to approve the replacement Required Measures but 
could have objected to them if they did not comply with the Migration Plan Principles. 
Having considered the replacement Required Measures and the feedback from 
Telstra’s wholesale customers and NBN Co, the ACCC considered that they are 
consistent with the Migration Plan Principles. 

3.23. On 2 February 2016 the ACCC accepted a proposal by Telstra to extend the interim 
service disconnection timeframes for In-Train Order Premises. The extended 
timeframe will provide retail service providers (RSPs) with greater certainty around 
the disconnection process and promote service continuity in the migration of 
customers to NBN. The ACCC strongly supports measures that improve the migration 
experience of end-users and promotes service continuity. 

3.24. On 19 February 2016 the ACCC consented to Telstra and NBN Co’s proposed 
approach that extends the timeframe for managed disconnection of premises with 
active copper or HFC services.  

ACCC issues draft determination on NBN Co’s revenue  controls 

3.25. On 15 March 2016 the ACCC issued its draft determination on NBN Co’s revenue 
controls for 2014–15 financial year and also set out a draft view that NBN Co’s prices 
did not exceed maximum regulated prices during the 2014–15.  

3.26. In making the draft determination on NBN Co’s revenue controls the ACCC is 
proposing to accept NBN Co’s actual capital and operating expenditure for the year. 
The ACCC’s draft view was also to accept the proposed values for regulated assets 
and accumulated losses. 
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3.27. The ACCC is required to make annual determinations on NBN Co’s revenue controls 
in accordance with the Long Term Revenue Constraint Methodology (the LTRCM) 
which is set out in NBN Co’s special access undertaking (the SAU). The SAU 
establishes part of the regulatory framework for the NBN and includes important 
provisions to encourage NBN Co to incur expenditure efficiently.  

3.28. Submissions to the ACCC’s consultation on its draft determination for 2014–15 are 
due by 15 April 2016 and the final determination is expected to be published in June 
2016. 

ACCC submission to the Productivity Commission Inqu iry into Intellectual 
Property arrangements in Australia 

3.29. In August 2015 the Australian Government asked the Productivity Commission (PC) 
to undertake a 12-month public inquiry into Australia's intellectual property system, 
including their effect on investment, competition, trade, innovation and consumer 
welfare.  

3.30. In November 2015 the ACCC made a submission in response to the issues paper. 
The submission strongly supported the PC’s approach, including the overarching 
framework and principles guiding the inquiry. The ACCC made a supplementary 
submission in March 2016. The PC released its draft report on 29 April with 
submissions due by 3 June 2016.  

Preparation of annual telecommunications reports 

3.31. In March 2016 the ACCC provided the Minister for Communications and the Arts with 
its annual telecommunications reports to be tabled in Parliament. The ACCC is 
required to prepare two reports under the CCA. The first is a report on competitive 
safeguards within the telecommunications industry (required under section 151CL of 
the CCA) and the second is on changes to prices paid by consumers for 
telecommunications services (required under section 151CM of the CCA). The 
Minister must table the reports within 15 sitting days after receiving them, after which 
the ACCC’s publishes the reports.  

Fuel price monitoring 

3.32. The ACCC closely follows developments in the petroleum industry and monitors the 
retail prices of petrol, diesel and automotive LPG in all capital cities and around 190 
regional locations. 

3.33. In December 2014 a new direction for the ACCC to continue monitoring prices, costs 
and profits of unleaded petroleum products was issued by the then Minister for Small 
Business. Under these arrangements the ACCC produces: 

• quarterly "macro" reports, which examine fuel price movements in all capital cities 
and around 190 regional locations, and 

• market studies, which look at "micro" issues in considerable depth, including 
reports analysing the price drivers of petrol in targeted regional markets. 

Latest quarterly report  

3.34. The fifth quarterly petrol report, which covers the December 2015 quarter, was 
released on 15 February 2016. The key findings in the report were: 
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• The average retail petrol price in the five largest cities (i.e. Sydney, Melbourne, 
Brisbane, Adelaide and Perth) in the December quarter was 124.4 cents per litre 
(cpl), which was 8.8 cpl lower than in the September quarter (133.2 cpl). 

• The ACCC’s September quarter report noted that quarterly average petrol GIRDs 
in the five largest cities (11.8 cpl) were at their highest level since the ACCC 
began monitoring in 2002. In the December quarter average GIRDs increased by 
0.6 cpl to 12.4 cpl. 

• International crude oil prices were at their lowest level in over eleven years, 
decreasing in the December 2015 quarter due to an increase in global crude oil 
supplies and reduced demand for crude oil in the Northern Hemisphere, and weak 
economic sentiment in many major economies. 

• International refined petrol (Mogas 95) prices were on average USD 59 per barrel 
in the December quarter, a decrease of USD 10 per barrel from the previous 
quarter. 

• Throughout most of 2015 the difference between crude oil prices and international 
refined petrol prices (i.e. the refiner margin) was relatively high due to strong 
demand for refined petrol relative to demand for crude oil. 

Petrol market studies 

3.35. The ACCC released its first market study report on the Darwin petrol market (the 
Report) on 23 November 2015.  

3.36. The Report found that the increase in retail petrol margins in Darwin imposed a 
significant cost on motorists. Prices in recent years were around 10 cpl more than 
would be expected in a competitive market, which adds around $9 million per year to 
the petrol bill for Darwin motorists. 

3.37. Fuel retailers in Darwin made extremely high profits compared with other capital 
cities. Higher prices and profits in Darwin were clear evidence of weak retail 
competition. 

3.38. The Report identified several steps that could be taken to increase transparency and 
promote competition in the Darwin market. This included regular publication of gross 
retail margins and providing current retail prices to motorists to help motorists shop 
around. 

3.39. The ACCC is currently finalising market studies in Launceston and Armidale and 
these market studies are expected to be completed in coming months. 

3.40. On 19 April 2016 the ACCC announced Cairns as the location for the fourth petrol 
market study (see Media Release). 

3.41. The ACCC also noted that, on conclusion of the four regional market studies, it will 
review the overall lessons learned and how they may apply in other areas. 

Australia Post 

3.42. On 20 August 2015 Australia Post provided the ACCC with a draft price notification 
proposing a basic postage rate of $1 for letters delivered at a new regular timetable. 
This timetable allows an extra two business days for delivery to occur. Australia 
Post’s proposal also included price increases by the same proportion (42.9 per cent) 
for the delivery of large regular letters. Australia Post did not propose an increase in 
the price of concession stamps or stamps for seasonal greeting cards. 
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3.43. Australia Post proposed the price increases as part of its strategy to provide a more 
financially sustainable letter service against a background of letter business losses in 
recent years. These were due to sharply declining letter volumes but relatively fixed 
costs for its postal network. 

3.44. The ACCC’s role under the CCA is to assess the proposed price increases and 
decide whether to object or not object. As part of its assessment process the ACCC 
released an issues paper on 7 September 2015 where the ACCC also met with 
stakeholders and considered approximately 230 submissions. 

3.45. On 27 November 2015 the ACCC released its view not objecting to Australia Post’s 
draft price notification. The ACCC considered Australia Post’s forecasts for volumes 
and costs of its reserved letter services and its proposed business reform program. 
The ACCC formed the view that Australia Post will not likely recover revenue in 
excess of costs for its monopoly letter services including its stamped letters over the 
period 2017–18 with an increase in the basic postage rate to $1. This is due primarily 
to a forecast of sustained decline in letter volumes. 

3.46. On 30 November 2015 Australia Post provided the ACCC with its formal price 
notification, which was consistent with its draft price notification. On 9 December 
2015 the ACCC released its decision to not object to Australia Post’s price 
notification. 

3.47. Separate from the ACCC decision, the Minister for Communications, Senator the Hon 
Mitch Fifield, has the power to disapprove increases to the basic postage rate within 
30 days after being notified of a pending price increase by Australia Post. This power 
was not exercised in relation to the 2015 price notification. 

3.48. The new prices took effect on 4 January 2016.  

Bulk wheat port terminal services 

Mandatory Code 

3.49. The ACCC regulates port access in accordance with the mandatory Port Terminal 
Access (Bulk Wheat) Code of Conduct (the Code). The Code regulates bulk wheat 
port terminal operators to ensure that exporters have fair and transparent access to 
terminal facilities. It replaced the previous undertaking regime.  

3.50. The Code contains a range of obligations on port operators including a non-
discrimination requirement, dispute resolution processes, ACCC approval of capacity 
allocation systems and certain reporting requirements. 

Exemption processes under the Code 

3.51. The Code provides for processes whereby the ACCC or the Minister for Agriculture 
may exempt a port terminal service provider from certain obligations in relation to a 
specified port terminal facility.  

3.52. On 1 April 2016 the ACCC released final determinations granting exemptions to both 
GrainCorp and Quattro Ports at their respective port terminal facilities at Port Kembla 
from Parts 3 to 6 of the Code. On the same day the ACCC also released a final 
determination to exempt Patrick Stevedoring Pty Ltd (Patrick) at its port terminal 
facility at Port Adelaide. 
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Capacity allocation approvals 

3.53. The ACCC also has a role under the Code to approve changes to the capacity 
allocation systems used by port terminal service providers to allocate their port 
capacity. 

3.54. On 3 December 2015 the ACCC approved an application from Viterra Operations 
Limited (Viterra) to introduce long term agreements to allocate port capacity at its six 
bulk wheat ports in South Australia.  

3.55. This decision followed an extensive consultation process and a revised proposal 
lodged by Viterra in November 2015, which substantially addressed concerns raised 
in the ACCC’s draft decision to not approve the initial application. 

3.56. Key amendments of the November proposal included a mechanism for the ACCC to 
review the initial long-term capacity allocation process and a reduction of the initial 
term of the agreements from five to three years. 

3.57. Viterra will now use long-term agreements as the primary capacity allocation method 
from 2016-17, for an initial three year period. The current first-in-first-served process 
will be carried over with some modifications to allocate a reserved amount of short-
term capacity on an annual basis. 

Airport monitoring 

Annual monitoring report 

3.58. The ACCC is directed by Australian government to monitor the performance of the 
four largest airports in Brisbane, Melbourne, Perth, and Sydney. The ACCC monitors 
prices, profits and quality of service of both aeronautical and car parking activities at 
those airports. 

3.59. On 23 March 2016 the ACCC released its Airport Monitoring Report for 2014-15. The 
ACCC found that the monitored airports continue to enjoy high profit margins in both 
aeronautical and car parking activities due to lack of competitive pressure.  

3.60. Despite the high profit margins the quality of service has not been increasing over the 
years. The ACCC noted however that quality of service may improve in the future 
following record-level investments at three of the four airports in 2014-15. 

3.61. The ACCC found that consumers parking at the airports could save up to 66.5 per 
cent for longer durations by booking online.  

3.62. The ACCC also explored a number of other related matters in the report, noting that: 

• existing rail links to airports do not appear to provide a strong constraint on 
airports’ car parking pricing, but rather they compete more closely with other 
modes of transport (such as taxis and other public transport services), and 

• while monitored airports have raised concerns with the ACCC in the past around 
the operations of the Australian Border Force (ABF) and delays for international 
passengers through customs, there have been reports of significant 
improvements due to the rollout of more technologically advanced SmartGates 
and increased staffing. 

3.63. The potential benefit of increased competition from a new major airport in Western 
Sydney at Badgerys Creek was lost during the Sydney Airport privatisation process in 
2002 when the Australian government provided the acquirer of Sydney (Kingsford 
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Smith) Airport with the right of first refusal to develop and operate any second airport 
within 100 kilometres of the CBD. 

Water 

ACCC draft advice on water charge rules  

3.64. The water charge rules regulate the charges imposed on rural water users in the 
Murray-Darling Basin. The current rules have been in place for five years and 
charging practices have evolved significantly over that time. Acting on a 
recommendation of the 2014 Independent Review of the Water Act 2007, the 
Government asked the ACCC in December 2014 to conduct a review of these rules. 

3.65. The ACCC issued its draft advice for consultation on 24 November 2015. The draft 
advice reflects the ACCC’s extensive consultation which included 8 regional forums, 
individual consultation with infrastructure operators, regulators, government 
departments and public submissions in response to an issues paper. The draft advice 
focuses on increasing transparency, promoting efficiency and reducing regulatory 
burden.  

3.66. The draft advice proposes to remove complexity by streamlining the application of the 
water charge rules by removing reference to size and ownership, combining the three 
different sets of water charge rules into a single instrument and providing consistent 
protections to all customers regardless of their operators’ characteristics. Further, the 
draft advice proposes to remove overly prescriptive reporting requirements, improve 
pricing transparency requirements and expand protections against discriminatory 
charging. The draft advice also proposes to return price approvals or determinations 
to Basin State regulators where the state has an appropriate regulatory regime in 
place. 

3.67. The ACCC received 34 submissions from stakeholders on the Draft Advice. The 
ACCC will provide its Final Advice to the Minister on the water charge rules following 
further consultation with stakeholders including submissions on the draft advice and 
proposed changes to the water charge rules.  

ACCC enters into MOU with IPART  

3.68. On 23 September 2015 the ACCC made a decision accrediting the Independent 
Pricing and Regulatory Tribunal (IPART) under Part 9 of the Water Charge 
(Infrastructure) Rules 2010 (WCIR). This decision makes IPART the regulator of 
Water NSW’s infrastructure charges in the Murray-Darling Basin from 1 June 2016 for 
a period of 10 years. 

3.69. Following IPART’s accreditation, the ACCC and IPART entered into a Memorandum 
of Understanding (MOU) on 21 March 2016. This MOU sets out arrangements to 
promote effective communication, cooperation and coordination between IPART and 
the ACCC regarding their respective roles under relevant water legislation. 

ACCC water compliance and enforcement activities  

3.70. During this quarter the ACCC has addressed a number of water charging related 
queries and complaints with a number of preliminary investigations underway. The 
ACCC has also continued its industry monitoring as an input to the water charge rules 
review.  
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3.71. Along with complaints raised directly with the ACCC, we have reviewed submissions 
to the water charge rules review to identify compliance issues. Some infrastructure 
operators reported practices in publishing their prices that may be problematic under 
the water charge rules. The issues raised indicate more can be done to improve 
pricing transparency in the water industry (particularly in relation to the schedule of 
charges), among other things as discussed above. These issues are being explored 
as part of preparing the ACCC’s final advice to the Minister on the water charge rules 
review. 
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4. Market studies and research 

Inquiry into East Coast Gas Markets 

4.1. The inquiry into the East Coast Gas Markets was announced by the Government on 
13 April 2015, with the ACCC due to report its findings to the relevant Minister in April 
2016. The Terms of Reference for the Inquiry are matters relevant to: 

• the availability and competitiveness of offers to supply gas and the competiveness 
and transparency of gas prices 

• the competitiveness of, access to, and any restrictions on market structures for 
gas production, gas processing and gas transportation  

• the significance of barriers to entry into the upstream production sector 

• the existence of or potential for anti-competitive behaviour and the impact of such 
behaviour on purchasers of gas, and 

• transaction costs, information transparency including gas supply contractual terms 
and conditions, and other factors influencing the competitiveness of the markets. 

4.2. The ACCC has conducted both public and private hearings with gas market 
participants (large gas users, gas retailers and shippers, small and large gas 
producers, pipeline owners) and a range of interested parties (industry peak bodies 
and independent experts).  

4.3. A range of information was sought from market participants using powers available to 
the ACCC under the CCA. These powers provide protections for participants in the 
provision of commercial or sensitive information. 

4.4. The report was published in April 2016. 

Private health insurance 

4.5. The ACCC opened its public submissions process on 24 March 2016 for its 17th 
annual report to the Senate on anti-competitive practices in the private health 
insurance industry for the 2014-15 financial year (Private Health Insurance 2014-15 
report). The focus of this year’s report will be on policy changes that are not 
appropriately communicated to consumers, leading to unexpected costs and 
inadequate coverage. Submissions are due 29 April 2016. A forum with invited 
stakeholders will be held on 1 June 2016 to inform the report.  

Debt collection 

4.6. Since the release of the research into the Australian debt collection industry report in 
May 2015 the ACCC has undertaken a range of engagement activities with various 
stakeholders, including debt collectors, telecommunication and energy businesses, 
law firms, councils, owners’ corporations and independent schools. The report is 
available at https://www.accc.gov.au/publications/research-into-the-australian-debt-
collection-industry.  

4.7. The purpose of these activities has been to raise awareness of the report’s key 
findings and highlight obligations on the industry arising under the ACL, when 
collecting or selling debts. 

4.8. ACCC staff delivered presentations to various businesses and sent targeted 
messages regarding the report to particular industry sectors.   
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5. Advocacy and legislative and legal developments 

Australian Consumer Law Review 

5.1. During the period the ACCC, in conjunction with Commonwealth, State and Territory 
counterparts, continued preparations for the 2016 Australian Consumer Law Review. 
The Review will assess:  

• the effectiveness of specific provisions of the ACL, including its ability to respond 
to new and emerging issues 

• the effectiveness and efficiency of the enforcement and administration 
arrangements of the national consumer framework, including the ‘multiple 
regulator model’, and 

• the operation and terms of the Inter-Governmental Agreement (IGA) for the ACL. 

5.2. The ACL Review commenced on 31 March 2016 with the release of the issues paper. 
Feedback on the issues paper will inform the development of an interim report that 
will be released for consultation in the second half of 2016. 

Competition Policy Review 

5.3. On 24 November 2015 the Government released its response to the Competition 
Policy Review’s final report. The report made 56 recommendations for reforms to 
competition law and policy as well as the institutions that promote competition, 
including the ACCC. 

5.4. The Government will implement the majority of recommendations, supporting 39 of 
the Review’s recommendations in full or in principle, and five in part. The Government 
is open to the remaining 12 recommendations following further review and public 
consultation.  

Section 46 – misuse of market power 

5.5. On 11 December 2015 the Treasurer released a discussion paper for public 
consultation outlining various options to reform section 46 of the CCA. In February 
2016 the ACCC provided a submission responding to both the section 46 discussion 
paper, as well as a submission to a similar review into New Zealand’s misuse of 
market power law. ACCC representatives attended a roundtable meeting with 
stakeholders in Tamworth and Melbourne to discuss the reforms. The ACCC is 
preparing a submission responding to the discussion paper. 

Excessive card surcharges 

5.6. The Financial System Inquiry recommended that merchants be prevented from over-
surcharging customers paying with debit and credit cards. The Competition and 
Consumer Amendment (Payment Surcharges) Act 2016 (the Act) received Royal 
Assent on 22 February 2016. The Act will prevent merchants surcharging beyond 
their cost to accept the payment type.  

5.7. Also during this period the ACCC continued to engage with the Reserve Bank of 
Australia on its accompanying draft standard that sets out the costs that can be 
included by the merchant as part of their costs of acceptance. The draft standard was 
released for public consultation on 3 December 2015 and concluded 3 February 
2016. The new law will not have operative effect until the RBA standard comes into 
effect.  
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Free range eggs 

5.8. On 31 March 2016 Commonwealth, State and Territory Consumer Affairs Ministers 
agreed to the introduction of a new information standard for free range eggs. The 
information standard will require eggs labelled as ‘free range’ to have been laid by 
hens with meaningful and regular access to the outdoors, and there will be a ceiling 
on outdoor stocking density of 10,000 hens per hectare. 

Extending unfair contract term protections to small  business 

5.9. The Treasury Legislation Amendment (Small Business and Unfair Contract Terms) 
Bill received Royal Assent on 12 November 2015. It extends the current protection 
afforded to consumers against unfair contract terms in standard form contracts to 
small businesses. 

5.10. The protections will come into effect following a 12-month transition period. The 
ACCC has engaged with business and produced guidance materials to assist 
businesses to comply with the new laws.  

Horticulture Code of Conduct Review 

5.11. The Horticulture Code (the Code) is a mandatory industry code under section 51AE 
of the CCA and is enforced by the ACCC. The Code was established in 2007 to 
provide clarity and transparency in transactions between growers and wholesalers of 
fresh fruit and vegetables. The Government initiated an independent review of the 
Code (the Review) in June 2015.  

5.12. The Review is being undertaken by Mr Mark Napper and Mr Alan Wein. The ACCC 
made a submission to the Review, making a number of recommendations to improve 
the efficacy of the Code. For more information see www.agriculture.gov.au/ag-farm-
food/hort-policy/code-of-conduct. The final Report was publically released on 8 
February 2016. 

Country of origin labelling 

5.13. On 31 March 2016 Consumer Affairs Ministers agreed to reform Australia’s country of 
origin labelling framework, with a particular emphasis on food. An information 
standard will be made under the ACL requiring:  

• a country of origin representation to be made for most food types, and 

• a statement of the proportion of local ingredients, within 10% accuracy. 

5.14. The standard is likely to be made in July 2016 and ACL regulators will be responsible 
for enforcing compliance with the new laws after a 2 year transition period. It will 
replace the current mandatory labelling requirements outlined in the Australia New 
Zealand Food Standards Code. 
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6. International collaboration  

6.1. The ACCC continued to engage closely with competition and consumer protection 
counterparts around the world. The need for international cooperation has grown as 
trading across jurisdictional borders has become more frequent and consumers are 
exposed to more complex transactions occurring across multiple jurisdictions.  

6.2. This particularly applies to trade with Australia’s Asian neighbours, with the growth in 
trade and investment between Australia and Asia expected to result in an increase in 
Australian competition matters (such as merger and cartel investigations) that have 
an Asian nexus. Recognising the value of effective competition and consumer 
protection regulation and regional cooperation, the ACCC continues to commit efforts 
to relationship and capacity building in the Asia Pacific region and beyond. 

6.3. The ACCC regularly engages and exchanges information with regulators in other 
countries on a range of matters, including product safety, consumer and competition 
investigations and regulatory developments. This quarter the ACCC: 

• received and responded to 20 requests for information from international agencies 
including in Brazil, Canada, Colombia, European Union, Kenya, Korea, Malaysia, 
Mexico, Netherlands, Sweden, UK and the USA  

• made 24 requests for information to agencies in Canada, France, the European 
Union, Italy, Japan, Korea, Netherlands, New Zealand, Sweden, UK and the USA 

• facilitated a visit by the Chairperson and three commissioners of the recently 
formed Philippines Competition Commission, with meetings at the ACCC offices 
in Sydney, Canberra and Melbourne  

• met with delegations from China, Hong Kong and Tanzania 

• took part in a panel presenting at the ABA/ICN International Cartel Workshop in 
Tokyo, Japan, Tokyo and shared Australian practices and perspectives on cartel 
enforcement, and 

• participated in the eleventh round of negotiations for the Regional Comprehensive 
Economic Partnership (RCEP) held in Singapore between 22 and 26 February. 
The ACCC’s focus is on the proposed competition chapter of the RCEP 
agreement. 

Competition focus  

6.4. The ACCC continued to expand its capacity building assistance to countries in South 
East Asia through the Competition Law Implementation Program (CLIP). Funded 
under the Association of Southeast Asian Nations (ASEAN) - Australia and New 
Zealand FTA Economic Cooperation Work Program (ECWP), CLIP aims to 
strengthen competition regulation and enforcement in the region. This quarter the 
ACCC delivered a number of CLIP activities including: 

• two ACCC experts worked with staff from 26 January to 4 February at the 
Cambodian Ministry of Commerce to assist and advise on the final stages of 
drafting Cambodia’s competition law and to help build knowledge of competition 
law and enforcement more generally 

• the ACCC provided expert assistance from 7 to 30 March to the Lao PDR Ministry 
of Industry & Commerce (MOIC) following the recent enactment of the Business 
Competition Law and work to set up a new competition commission. The activity 
was a follow up to assistance provided by ACCC in 2015. From 14 to 17 March, 
two ACCC experts delivered a series of training seminars, small group 
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discussions and advisory sessions to staff of the Office of Trade Competition 
Commission in Thailand. Key areas of discussion included market definition, 
market dominance, mergers, capacity building and enforcement, and 

• two ACCC experts participated in a joint OECD Korea Policy Centre/CLIP 
workshop held in Hanoi, Vietnam from 30 March to 1 April on the topic of ‘Building 
Cartel Enforcement’. The aim of the workshop was to build the capacity of 
competition agencies in the region to fight cartels, including sharing of best 
practices and options for international cooperation. 

6.5. The ACCC presented during a teleseminar for the ICN Unilateral Conduct Working 
Group. 
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Appendices 

A Complaints and enquiries 

During the March 2016 quarter the ACCC received 88 474 complaints and enquiries from 
businesses and consumers (53 187 phone calls, 35 086 emails and 201 letters). Of these, 
126 were escalated for assessment. 

Table 1: ACCC complaints, investigations and litiga tion funnel 

Category December 2015 quarter  

Contacts received (phone, email and letters) 88 474 

Contacts recorded in the database 51 175 

Under assessments commenced 126 

Initial investigations commenced 112 

In-depth investigations commenced 52 

First instance litigation commenced 10 

Table 2: Geographic location of inquirers and compl ainants recorded in the national 
database 

State ACL Scams  (ACL + 
Scams)  

Anti-
competitive 

Practices  

Industry 
Codes  Other  Total  

NSW 3 925 8 963 12 888 132 41 1 672 14 733 

QLD 3 310 7 153 10 463 117 32 1 262 11 874 

VIC 3 614 6 586 10 200 105 37 1 352 11 694 

WA 1 312 3 546 4 858 43 26 487 5 414 

SA 1 065 2 365 3 430 40 7 425 3 902 

ACT 509 862 1 371 19 2 171 1 563 

TAS 279 900 1 179 7 2 108 1 296 

NT 141 379 520 3 0 47 570 

Overseas 118 513 631 7 1 80 719 

Not 
specified 

130 167 297 5 4 97 403 

Note: single contacts may involve multiple issues 
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Table 3: Complaints and inquiries – top ten by indu stry 

Industry Contacts  

Car Retailing  993 

Non-Store Retailing  963 

Electrical, Electronic and Gas Appliance Retailing  924 

Other Electrical and Electronic Goods Retailing  507 

Furniture Retailing  343 

Travel Agency and Tour Arrangement Services  327 

Clothing Retailing  317 

Supermarket and Grocery Stores  314 

Air and Space Transport  269 

Motor Vehicle Manufacturing  245 

Table 4: Top scam categories reported to the ACCC 

Scam category Contacts  

Unexpected money (inheritance, helping a foreigner, fake 
government or bank, loan opportunity) 

 8 513 

Buying, selling or donating (classifieds, business listings, 
auction, health, fake business etc) 

 8 492 

Attempts to gain your personal information (fake bank or telco, 
computer hacking, ID theft) 

 7 243 

Jobs & investment (sport, high return, pyramid scheme, 
employment) 

 2 588 

Unexpected Prizes (lottery, travel, scratchie)  2 144 

Threats & extortion (malware and software by email, malware 
and software by phone, hitman etc) 

 1 496 

Dating and Romance (Including Adult Services)  836 

B Enforcement outcomes & matters in court 

Proceedings commenced 

Competition  

 None 

Consumer protection 

Unconscionable conduct Acquire Learning & Careers Pty Ltd 

commenced 

jurisdiction  

17 December 2015 

Federal Court Melbourne 
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Vulnerable and 
disadvantaged consumers 

Cornerstone Investment Australia Pty Ltd t/a Empowe r 
Institute 

commenced 

jurisdiction 

9 December 2015 

Federal Court Sydney 

Unconscionable conduct FDRA Pty Ltd (Angel Digital) & Anor 

commenced 

jurisdiction  

23 December 2015 

Federal Court Darwin 

Consumer rights LG Electronics Australia Pty Ltd 

commenced 

jurisdiction  

15 December 2015 

Federal Court Sydney 

Non-compliance with court 
order 

Laurence Glynne Hann 

commenced 

jurisdiction  

16 December 2015 

Federal Court Melbourne 

Unconscionable conduct Multimedia International Services Pty Ltd t/a The 
Community Network  

commenced 

jurisdiction  

30 November 2015 

Federal Court Brisbane 

Product safety Ozsale Pty Ltd t/a BuyInvite 

commenced 

jurisdiction 

8 December 2015 

Federal Court Sydney 

Vulnerable and 
disadvantaged consumers 

Phoenix Institute of Australia Pty Ltd & Anor 

commenced 

jurisdiction 

24 November 2015 

Federal Court Sydney 

Vulnerable and 
disadvantaged consumers 

Unique International College Pty Ltd  

commenced 

jurisdiction 

27 October 2015 

Federal Court Sydney 

Unconscionable conduct Woolworths Ltd  

commenced 

jurisdiction  

10 December 2015 

Federal Court Sydney 
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Proceedings ongoing 

Competition  

Cartel Air New Zealand Ltd 

commenced 

jurisdiction 

 

12 May 2010 

Federal Court Sydney 

awaiting judgment 

Cartel Australian Egg Corporation Limited & Ors 

commenced 

jurisdiction 

 

26 May 2014 

Federal Court Adelaide 

awaiting judgment 

Cartel Cascade Coal Pty Ltd & Ors 

 commenced 

jurisdiction 

25 May 2015 

Federal Court Sydney 

Anti-competitive 
agreements 

 

Cement Australia Pty Ltd & Ors 

commenced 

jurisdiction 

 

12 September 2008 

Federal Court Brisbane 

awaiting judgment 

Cartel Colgate-Palmolive Pty Ltd & Ors 

commenced 

jurisdiction 

12 December 2013 

Federal Court Sydney 

Secondary boycott Construction Forestry Mining and Energy Union (CFME U) 

commenced 

jurisdiction  

20 November 2014 

Federal Court Melbourne 

Anti-competitive 
agreements 

Flight Centre Ltd (appeal) 

commenced 

jurisdiction 

17 April 2014 

Federal Court Brisbane 

Exclusionary conduct Little Company of Mary Health Care Ltd 

commenced 

jurisdiction  

10 December 2014 

Federal Court Sydney 

Cartel OLEX Australia Pty Limited & Ors 

commenced 

jurisdiction  

4 December 2014 

Federal Court Melbourne 
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Misuse of market power 
and exclusive dealing 

Pfizer Australia Pty Ltd (appeal) 

commenced 

jurisdiction 

18 March 2015 (Appeal) 

Federal Court Sydney 

Cartel Prysmian Cavi e Sistemi 

commenced 

jurisdiction 

23 September 2009 

Federal Court Adelaide 

Cartel 

 

P.T. Garuda Indonesia Ltd 

commenced 

jurisdiction 

 

2 September 2009 

Federal Court Sydney 

awaiting judgment 

Cartel Yazaki Corporation & Australian Arrow Pty Ltd 

commenced 

jurisdiction 

13 December 2012 

Federal Court Sydney 

Consumer protection 

Indigenous consumer 
protection / unsolicited 
consumer agreements 

Adata Pty Ltd 

commenced 

jurisdiction 

20 June 2014 

Federal Court Darwin 

Unconscionable conduct 
and unfair contract terms 

Advanced Medical Institute Pty Ltd & Ors (appeal) 

commenced 

jurisdiction 

21 December 2010 

Federal Court Melbourne 

Consumer Guarantees Bunavit Pty Ltd (trading as Harvey Norman AV/IT 
Superstore Bundall) 

commenced 

jurisdiction 

 

12 June 2013 

Federal Court Brisbane 

awaiting judgment 

Unfair contract terms Chrisco Hampers Australia Ltd 

commenced 

jurisdiction  

19 December 2014 

Federal Court Brisbane 

False or misleading 
representations  

CLA Trading Pty Ltd, t/a Europcar 

commenced 

jurisdiction  

10 November 2014 

Federal Court Perth 

Vulnerable and Clinica Internationale Pty Ltd & Anor 
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disadvantaged consumers  
commenced 

jurisdiction 

15 May 2015 

Federal Court Melbourne 

Product safety  Dateline Imports Pty Ltd  

commenced 

jurisdiction  

25 June 2012 

Federal Court Brisbane 

Credence claims  Derodi Pty Ltd and Holland Farms Pty Ltd 

commenced 

jurisdiction  

5 December 2014 

Federal Court Sydney 

Credence claims DuluxGroup (Australia) Pty Ltd 

commenced 

jurisdiction 

5 December 2012 

Federal Court Perth 

False or misleading 
representations 

Hillside (Australia New Media) Pty Ltd t/as Bet365  

commenced 

jurisdiction 

13 August 2014 

Federal Court Melbourne 

Drip pricing Jetstar Airways Pty Ltd 

commenced 

jurisdiction 

19 June 2014 

Federal Court Sydney 

Unconscionable conduct Lifestyle Photographers 

commenced 

jurisdiction 

18 September 2015 

Federal Court Sydney 

Product safety Online Dealz Pty Ltd & Anor 

commenced 

jurisdiction 

30 March 2015 

Federal Court Sydney 

False or misleading 
representations 

Reckitt Benckiser (Australia) Pty Ltd 

commenced 

jurisdiction 

4 March 2015 

Federal Court Sydney 

Scam Sensaslim Australia Pty Ltd & Ors 

commenced 

jurisdiction 

15 July 2011 

Federal Court Sydney  

Credence claims Snowdale Holdings Pty Ltd 

commenced 

jurisdiction 

9 December 2013 

Federal Court Perth 
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Consumer guarantees Valve Corporation Pty Ltd 

commenced 

jurisdiction 

28 August 2014 

Federal Court Sydney 

Drip pricing Virgin Australia Airlines Pty Ltd 

commenced 

jurisdiction 

19 June 2014 

Federal Court Sydney 

False or misleading 
representations 

We Buy Houses Pty Ltd and Rick Otton 

commenced 

jurisdiction 

2 March 2015 

Federal Court Sydney 

Product safety Woolworths Ltd 

commenced 

jurisdiction 

17 September 2014 

Federal Court Sydney 

Proceedings concluded 

Consumer Protection 

Fake testimonials 

 

A Whistle (1979) Pty Ltd t/as Electrodry 

commenced 

concluded 

jurisdiction 

outcome 

1 July 2014 

18 December 2015 

Federal Court Sydney 

Declarations, injunctions, pecuniary penalty of 
$215 000, corrective notice and $10 000 
towards ACCC costs. 

False or misleading 
representations 

Homeopathy Plus! Australia Pty Ltd & Ors 

commenced 

concluded 

jurisdiction 

outcome  

 

19 February 2013 

15 October 2015 

Federal Court Sydney 

Pecuniary penalties of $115 000 for 
Homeopathy Plus! and $23 000 for Frances 
Sheffield, injunction and ACCC costs.  

Pyramid selling Lyoness Australia Pty Ltd & Ors 

commenced 

concluded 

jurisdiction 

outcome 

28 August 2014 

23 October 2015 

Federal Court Sydney 

Court ordered no breach 

Small business Safety Compliance 

commenced 

concluded 

16 April 2012 

22 December 2015 
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jurisdiction 

outcome 

Federal Court Sydney  

Declarations, injunctions, pecuniary penalty of 
$515 000 for Safety Compliance, $125 000 for 
King, $30 000 for Black and $10 000 for 
Schimmel. Disqualification orders, and 
$315 000 towards ACCC costs. 

Other  

Non-compliance with 
statutory notice 

Robert Paul Davies 

commenced 

concluded 

jurisdiction 

outcome 

2 October 2014 

20 November 2015 

Federal Court Brisbane 

200 hours of community service  

Competition 

Highly concentrated 
sectors 

 

Informed Sources (Australia) Pty Ltd & Ors 

commenced 

concluded 

jurisdiction 

outcome 

19 August 2014 

22 December 2015 

Federal Court Melbourne 

Section 87B undertaking for a 5 year term. 

Infringement notices 

Consumer Protection 

Category Trader  Date paid and amount 

Misleading 
representations 

Cereal Partners Australia 
Pty Ltd 

26 November 2015 

3 notices totalling $ 32 400 

Misleading 
representations 

Epharmacy Group Pty Ltd 24 November 2015 

3 notices totalling $32 400 

Misleading 
representations 

Arnott’s Biscuits Ltd 23 November 2015 

5 notices totalling $51 000 

Misleading 
representations 

Kailis Bros Pty Ltd 8 December 2015 

1 notice totalling $10 800 

Misleading 
representations 

Optus Internet Pty Ltd 17 December 2015 

5 notices totalling $51 000 

Misleading 
representations 

Athena Solutions Pty Ltd 14 December 2015 

1 notice totalling $10 800 

Section 87B undertakings  

Consumer Protection 
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Category Trader  Date  

False or misleading 
representations 

AirBnB Ireland (Ireland 
Company Registration 
Number 511825)  

12 October 2015 

False or misleading 
representations Vacaciones eDreams, SL 

12 October 2015 

 

False or misleading 
representations Arnott’s Biscuits Ltd 20 November 2015 

False or misleading 
representations 

WFI Insurance t/a Lumley 
Retail Warranty 

7 December 2015 

False or misleading 
representations Optus Internet Pty Ltd 16 December 2015 

Competition 

Withdrawal of 
undertaking Peter McInnes Pty Ltd 20 October 2015 

Anti-competitive 
conduct 

Eureka Operations Pty 
Ltd t/a Coles Express 15 December 2015 

Anti-competitive 
conduct 

BP Australia, Caltex 
Australia Petroleum, 
Woolworths Ltd, 7-Eleven 
Stores 

23 December 2015 

C Use of compulsory information gathering powers 

During the September 2015 quarter, the ACCC issued: 

• 105 notices pursuant to sections 155(1)(a)&(b) 

• 17 notices pursuant to section 155(c) 

• Two notices pursuant to section 155AAA  

• 32 notices pursuant to section 95ZK 

• [0 by CSBPSD] notices pursuant to section 51ADD, and 

• No notices were issued under sections 60H or 133D.  

Under s155 of the CCA, the ACCC may, in certain cases, issue a notice requiring the 
provision of information (s155(1)(a)) or documents (s155(1)(b)), or the giving of sworn 
evidence at a formal examination (s155(1)(c)). Section 155AAA notices relate to the ACCC 
sharing information with other regulators. 

Under s95ZK of the CCA, the ACCC may require a person to provide information or 
documents relevant to a price notification, inquiry or monitoring under Part VIIA of the CCA. 

Under s51ADD of the CCA, the ACCC may require a franchisor to provide information or 
produce documents in order to check their level of compliance with the Franchising Code of 
Conduct. 
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D Major speeches 

During the March quarter, the ACCC took part in 22 major speaking events, including: 

Grocery Issues* 
Commissioner Sarah Court 
Australian Sales and Marketing Institute Supplier Luncheon, Sydney 
18 February 2016 

ACCC compliance and enforcement priorities for 2016 
Chairman Rod Sims 
Committee for Economic Development of Australia Luncheon, Sydney 
23 February 2016 

The importance of competition* 
Chairman Rod Sims 
Ashurst Australia Business Luncheon, Sydney 
24 February 2016 

Cartels, Competition Law & Contracts: What You Need To Know 

Deputy Chair Michael Schaper 
Canberra Business Chamber 
16 February 2016 

Increasing efficiencies in supply chains 
Chairman Rod Sims 
ABARES Outlook Conference, Canberra 
2 March 2016 

Credit cards and contracts: What you need to know* 
Deputy Chair Michael Schaper 
Institute of Public Accountants Victorian Congress, Torquay 
4 March 2016 

Observations on the East Australian gas market 
Chairman Rod Sims 
Australian Domestic Gas Outlook Conference, Sydney 
9 March 2016 

Consumer Forum (panel discussion)* 
Deputy Chair Delia Rickard 
Financial Counselling Association of Queensland Annual Conference, Brisbane 
9 March 2016 

Making markets work for consumers 
Chairman Rod Sims 
National Consumer Congress, Sydney 
16 March 2016 

ACCC update* 
Deputy Chair Michael Schaper 
Institute of Public Accountants South Australian Professional Symposium, Adelaide 
31 March 2016 

*unpublished 


