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Form NCF1
Concise Statement
No. of 2019
Federal Court of Australia
District Registry: Victoria

Division: General

AUSTRALIAN COMPETITION AND CONSUMER COMMISSION
Applicant

MEDIBANK PRIVATE LIMITED (ACN 080 890 259)

Respondent

INTRODUCTION

1 The Applicant (the ACCC) alleges that the Respondent (Medibank) falsely represented
that some of its customers were not entitled to health insurance cover for certain joint
investigations and reconstructions when in fact the customers' policies did cover joint
investigations and reconstructions. The ACCC further alleges that Medibank wrongfully

accepted payment from its customers for health insurance cover that Medibank did not

supply.
IMPORTANT FACTS GIVING RISE TO THE CLAIM

2 Medibank carries on a business of marketing and supplying private health insurance

services to consumers in Australia, including under the brand “ahm”.

3 Between 28 February 2013 and 25 July 2018 (the Relevant Period), Medibank, under
the ahm brand, offered to supply health insurance cover under various private health
insurance policies described as "“lite” and “boost” (the Policies), including:

(a) from 28 February 2013, “lite”, “lite cover plus”, “black and white lite”, “black and
white lite flexi”, “white lite” and/or “white lite saver” (the Lite Policies); and

(b) from 15 February 2017, “boost”, “black and white boost”, “black and white boost

flexi” and/or “white boost” (the Boost Policies).

Filed on behalf of: The Australian Competition and Consumer Commission
Prepared by: Alex Wolff
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During the Relevant Period, Medibank in trade or commerce accepted payment from
consumers to supply health insurance cover to persons covered by the Policies

(Members).

The Policies entitied Members to health insurance cover for joint investigations and
reconstructions. That was confirmed on the ahm website (see examples in Annexure
A), and in guides such as product guides, quick guides and brochures (the Guides) (see

examples in Annexure B).

“Joint investigations and reconstructions” were defined in Medibank’s Member Guide
(which it provided to all new members) as “surgery to investigate and repair damage to a
joint as a result of injury or illness. This may include an arthroscopy, repair of ligaments
and tendons, removal of loose bodies, repair of the joint surface, meniscus or other joint
structures. Includes medication such as visco-supplemental injections”.

All hospital services subsidised by the Australian Government are listed in the Medicare
Benefits Schedule. Each hospital service listed in the Medicare Benefit Schedule is
assigned a code (the MBS Codes). During the Relevant Period, Medibank used a
computer system known as “WHICS” (the Claiming System) to determine whether it
would supply health insurance cover under a Policy to a Member for each particular
hospital service, by reference to the MBS Codes. Medibank used the Claiming System

to:

(@) determine whether it would supply health insurance cover for particular hospital
services, in response to claims for health insurance cover made by, or on behalf

of, Members under the Policies (Claims); and

(b)  respond to enquiries made by, or on behalf of, Members about whether they were
entitled under the Policies to health insurance cover for particular hospital services

(Eligibility Enquiries).

In about mid-2017, Medibank became aware that certain MBS Codes associated with
joint investigations and reconstructions were excluded from, or not included in, the

Claiming System for the Policies.

In December 2017, Medibank identified approximately 220 MBS Codes that a
reasonable health insurance provider and/or consumer would associate with the
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descriptor “joint investigations and reconstructions” and in around July 2018, Medibank
identified approximately a further 54 such MBS Codes (MBS Joints Codes).

From the commencement of the Policies, Medibank had excluded, or failed to include, in
the Claiming System 186 of the 274 MBS Joints Codes for the Lite Policies and 26 of the
274 MBS Joints Codes for the Boost Policies (the Excluded MBS Joints Codes).

Medibank continued to exclude, or failed to include, in the Claiming System:
(@) all of the Excluded MBS Joints Codes until 27 April 2018; and

(b)' some of the Excluded MBS Joints Codes (54 for the Lite Policies and 16 for the
Boost Policies) until 26 July 2018.

As a result, during the Relevant Period, in response to Claims or Eligibility Enquiries
under the Policies for joint investigations or reconstructions associated with the
Excluded MBS Joints Codes, Medibank made statements to Members (the Affected
Members) directly, or to persons making Claims or Eligibility Enquiries on their behalf, to

the effect that:

(a) the joint investigations or reconstructions were not included, were excluded, or

were not covered under the Policies (in whole or in part); and/or

(b) Medibank would not pay a benefit for or towards, pay a claim for, or cover or
contribute to, the joint investigations or reconstructions (in whole or in part).

Examples of those statements are contained in Annexure C.

By making the statements outlined in paragraph 12, Medibank in trade or commerce
represented that the Affected Members were not entitled to health insurance cover
under the Policies for joint investigations and reconstructions associated with the
Excluded MBS Joints Codes (the Representations).

Further, Medibank failed to supply health insurance cover to the Affected Members for
joint investigations and reconstructions associated with the Excluded MBS Joints Codes,



despite accepting payment from the Affected Members for health insurance cover for

joint investigations and reconstructions.

PRIMARY LEGAL GROUNDS FOR THE RELIEF SOUGHT

15 By making the Representations, when the Affected Members were in fact entitled under
the Policies to health insurance cover for joint investigations and reconstructions,
Medibank:

(a

engaged in conduct that was misleading or deceptive, or likely to mislead or
deceive, in contravention of s 18 of the Australian Consumer Law (ACL), which is
Schedule 2 to the Competition and Consumer Act 2010 (Cth) (the CCA); and

(b) made false or misleading representations concerning the existence or effect of a
condition or right in respect of the Policies, in contravention of s 29(1)(m) of the
ACL.
16 Insofar as the Representations were representations as to future matters, the ACCC

relies on s 4 of the ACL.

17 Further or alternatively, Medibank accepted payment from Affected Members for health
insurance services for joint investigations and reconstructions which it failed to supply

within the period specified by Medibank or within a reasonable time, in contravention of
s 36(4) of the ACL.

RELIEF SOUGHT FROM THE COURT

18 The ACCC seeks the relief in the accompanying Originating Application, which includes:

(a)
(b)

(c)
(d)
(e)
(f)
)
(h)

declaratory relief under s 21 of the Federal Court Act 1976 (Cth) (the FCA);

orders for pecuniary penalties under s 224 of the ACL in respect of the
contraventions of s 29(1)(m) and s 36(4) of the ACL,;

orders for injunctive relief under s 232 of the ACL;

consumer redress orders under s 239 of the ACL;

non-punitive orders under s 246 of the ACL;

adverse publicity orders under s 247(1) of the ACL;

an order regarding findings of fact under s 137H of the CCA; and

costs under s 43 of the FCA.



ALLEGED HARM

19

Date:

As a result of the Representations, Affected Members:

(a)
(b)

(©

(d)

(e)

(f)

were misled about the health insurance cover available to them under the Policies;

in some cases, incurred out of pocket expenses, including significant out of pocket

expenses for major procedures;

in some cases, elected to delay, or not to undertake, a joint investigation or
reconstruction, leading to additional pain and suffering, and additional out of

pocket expenses;

in some cases, upgraded to more expensive cover with Medibank, and had to

serve additional waiting periods;

were denied the opportunity of making a properly informed decision about

proceeding with a joint investigation or reconstruction; and

were denied the opportunity of making a properly informed decision about whether
to increase the level of their health insurance cover with Medibank, or whether to
cancel health insurance cover with Medibank and purchase cover from an

alternative insurer.
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Signed by Alex Wolff /

Lawyer for the Applicant

This concise statement was prepared by Anna Lord of counsel and settled by Michael Borsky

QC.



Certificate of lawyer
I Alex Wolff certify to the Court that, in relation to the concise statement filed on behalf of the
Applicant, the factual and legal material available to me at present provides a proper basis for
each allegation in the pleading.

; Sehenleer 20(H
Date: ¢ >eE

Signed by Alex Wolff— >
Lawyer for the Applicant
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