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Concise Statement

No. NSD of 2022

Federal Court of Australia

District Registry: New South Wales

Division: General

Commercial and Corporations National Practice Area (Regulator and Consumer Protection)

Australian Competition and Consumer Commission
Applicant

Dell Australia Pty Ltd ACN 003 855 561
Respondent

1. In this proceeding, the Australian Competition and Consumer Commission (ACCC)
alleges that, during the “Relevant Period” between August 2019 and December 2021,
Dell Australia Pty Ltd (Dell) made representations on its website that were false,
misleading and/or deceptive about the prices of monitors that were offered for sale in

association with the sale of a computer.

2.  The conduct involved the misleading use of “strikethrough” prices to represent purported
discounts on the price for monitors when offered as an add-on to the purchase of a
computer. The strikethrough prices did not in fact correspond to the prices at which the
relevant monitors were previously or usually sold. This had the effect of overstating the
supposed discount being offered to the consumer. In addition, in many cases the price
offered for the monitor as an add-on to the purchase of a computer was in fact higher

than the price for the same monitor when sold on a standalone basis.

3. The ACCC alleges that, by its conduct, Dell contravened ss 18 and 29(1)(i) of the
Australian Consumer Law (ACL), being Schedule 2 to the Competition and Consumer
Act 2010 (Cth) (CCA).

IMPORTANT FACTS GIVING RISE TO THE CLAIM

4.  The following facts and claims concern conduct during the Relevant Period.

Filed on behalf of (hame & role of party) Australian Competition and Consumer Commission (Applicant)
Prepared by (name of person/lawyer) James Love, lawyer for the Applicant
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Dell promoted and supplied a range of computer products including desktops, laptops
and notebooks (Computers) and monitors (Monitors) on the internet at
www.dell.com.au, www.dell.com/en-au and deals.dell.com/en-au (together, the Dell
Website).

Dell was responsible for the content published on the Dell Website, including the display

of any prices, discounts and statements.

When a consumer selected a Computer for purchase on the Dell Website, before
completing the transaction the consumer was offered the option of purchasing additional

products from Dell (Add-on). Monitors were offered as a potential Add-on.

Monitors were also offered for sale on the Dell Website and could be purchased without a

Computer or any other item (Standalone Basis).
The Monitors available for purchase as an Add-on were displayed to the consumer in one
or more of the following formats:
a. onthe same webpage as the Computer that had been selected for purchase
underneath details about the Computer (an example of which is at Annexure A);
b. as a pop up screen (an example of which is at Annexure B);

C. in the “candy aisle” presented to the consumer when the consumer clicked to

proceed with purchasing the Computer (an example of which is at Annexure C).

If the price of a Monitor available for purchase as an Add-on was subject to a discount,

the following was presented to consumers:
a. a price for purchase of the Monitor (Purchase Price); and

b.  a higher price that was displayed in strikethrough form (Strikethrough Price).

One or more of the following statements about the price of the Monitor was also

displayed to the consumer in the circumstances described in paragraph 10 above:

a. the words “Total Savings”and a dollar amount equal to the difference between

the Strikethrough Price and the Purchase Price;

b.  the words “Includes x% off”, with the percentage amount calculated on the basis

of the difference between the Strikethrough Price and the Purchase Price;

C. the words “Discounted Price”and a dollar amount equal to the Purchase Price;
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d. the words “Online price’is Dell’s current online price” (emphasis in original);

and/or

e. the words “Get the best price for popular accessories when purchased with this

product”.



12. Except for the period from 23 July 2021 to 5 August 2021 and other than for other brief
periods in respect of certain Monitors only:

a.  Dell did not supply to consumers, or offer Monitors for sale to consumers,
whether as an Add-on or on a Standalone Basis, at the Strikethrough Price; and

b. the Strikethrough Price was higher than any of the prices at which the Monitor
was in fact supplied to consumers by Dell, or offered for sale to consumers by

Dell, whether as an Add-on or on a Standalone Basis.

13. In many cases, the Purchase Price displayed for a Monitor as an Add-on was higher than

the Purchase Price of the same Monitor on a Standalone Basis.
RELIEF SOUGHT FROM THE COURT

14. The ACCC seeks declarations, pecuniary penalties, compliance orders, publication
orders, consumer redress orders and costs as specified in the accompanying Originating

Application.
PRIMARY LEGAL GROUNDS FOR THE RELIEF SOUGHT

15. By engaging in the conduct set out in paragraphs 7 to 11 above, Dell made the following
express and implied representations, in trade or commerce, in connection with the supply
or possible supply of goods and in connection with the promotion of the supply of goods,

to consumers on the Dell Website (together, the Representations):

a. where a Strikethrough Price was displayed for a Monitor when offered as an
Add-on:

i. that the amount of the discount that a consumer purchasing the Monitor
would receive was equivalent to the difference between the Strikethrough

Price and the Purchase Price (the Savings Representation);

ii. thatthe Strikethrough Price was the price at which the Monitor was offered
for sale to consumers before the discount was applied (the Prior Price

Representation);

ii. that the Strikethrough Price was the price at which the Monitor was usually
offered for sale to consumers absent any discounts (the Usual Price

Representation);

b. that the Purchase Price displayed for a Monitor offered as an Add-on was at
least equal to the cheapest price the Monitor was available to consumers on the

Dell Website (the Bundling Representation); and

c.  on the “Special Events Platform” and in the online business store, that the

Purchase Price displayed for a Monitor offered as an Add-on was the best price



for those goods offered by Dell or alternatively Dell's current online price (the

Best Price Representation).

16. Each of the Representations was false, misleading or deceptive because of the matters
set out in paragraphs 12 to 13 above.

17. By making the Representations, Dell contravened:

a. s 18 ofthe ACL by, in trade or commerce, engaging in conduct that was

misleading or deceptive, or likely to mislead or deceive; and

b. s29(1)(i) of the ACL, by, in trade or commerce, in connection with the supply or
possible supply of goods or in connection with the promotion of the supply of
goods, making false or misleading representations with respect to the price of

goods.
ALLEGED HARM SUFFERED BY CONSUMERS

18. The Representations had the effect of substantially overstating the extent of any discount
being offered to consumers for the purchase of a Monitor as an Add-on. In addition, in
many cases the price at which the same Monitor was available on a Standalone Basis
was lower. Dell’s conduct likely induced consumers to purchase Monitors they would not
have purchased or caused consumers to pay a higher price than they otherwise could
have on the Dell Website.

Dated: 4 November 2022

This concise statement was prepared by James Love of Johnson Winter & Slattery and settled
by Stephen Free SC and Melita Parker of counsel.



Annexure A

TECH SPECS & CUSTOMISATION PRODUCT DETAILS

ALIENWARE AURORA RYZEN™ EDITION R14 GAMING DESKTOP < VIEW ALL CONFIGURATIONS

BUILD MY ALIENWARE

PROCESSOR o
AMD Ryzen™ 7 5800X (8-Core, 36MB Total Cache, Max Boost Clock of 4.7GHz)

cting and accessing

material vath ption settings in BitLocker, and have th

out access to your PC through Remote Desktop — placing your
ry media is not Included vath this purchase

Windows 11 Home, EN Windows 11 Pro, EN

Alienware recommended

Included in price +$100.00

VIDEO CARD More Info
AMD Radeon™ RX 6600 XT, 8 GB GDDR6

MEMORY More Info
16GB, 2x8GB, DDR4, 3

200MHz, XMP

HARD DRIVE
12GB NVMe M.2 PCle SSD (Boot) + 1TB 7200RPM SATA 6Gb/s (Storage)

» info

MONITOR Help Me Chot

None Dell Alienware 25 Monitor -
AW2521H

Included in price

Remove

d important files easy, wheth
xibility to share

les at your fingertips,

nywhere and anytime. Operating Sys

B -
AMD Ryzen™ Processors AM Db

ALIENWARE AURORA RYZEN™
EDITION R14 GAMING DESKTOP

{é} AMD Ryzen™ 7 5800X (8-Core, 36MB Total Cache, Max Boost Clock of 4.7GHz)
& Windows 11 Home, EN

{€] AMD Radeon™ RX 6600 XT, 8 GB GDDR6

E= 16GB, 2x8GB, DDR4, 3200MHz, XMP

[@] 51268 NvMe M.2 PCle SSD (Boot) + 1TB 7200RPM SATA 6Gb/s (Storage)

CS 750W Platinum PSU, Dark, Liquid-Cooled CPU & Clear Side Panel

Online Price 525568
$3,224.00

Price includes GST & delivery
Estl

Add to Cart

RATINGS & REVIEWS

DRIVERS, MANUALS & SUPPORT

Online Price

DISCOUNTED PRICE $3,224.00

Price includes GST & delvery

Interest Free* Financing options
available
Conditions apply. | Learn More

Ships between 30/11/2021 and

st home or away. Safeguard
via USB. And

Order Code hdawr1403au

ode hdawr1403au

Order Code hdawr1403au

Dell Alienware 25 Monitor -
AW2521HF

w Details

wr1403au




Dell Alienware 27 Monitor - Dell Alienware 27 Monitor -

AWZT20HF AWZT721D
View Detalls view Detalls

Dell Alienware 25 Monitor -
AW2521HFL
View Details

fer Code hdawr1403au

cludes 60% Off

off Includes 60% Off n

r Code hdawr1403au

+52795:61 + $1,119.61
5144000 + $567.60 m +£1-L00.00 + $639.60 Add

r Code hdawr1403au

Dell 27 Gaming Monitor - 52721DGF

Wiew Details

Dell Alienware 38 Monitor - Dell 24 Gaming Monitor - 5242 1HGF

AW3BZ1DW view Details
Wiew Details

% Off

nclude

Includes 50% Off

nclud

Estimated delvery time of 25 Days

+$4:579:00 + $1,991.60
™ +5593.60 + $300.50 ~5136901+$547.61 [ I

Dell 32 Monitor - 53222HG
view Details

Dell 27 Gaming Monitor - 52721HGF

Wiew Details

5 55% Off

+536500 + $364.05 Add +£1.080.00 + $598.95 Add



Annexure B

Get the best price for popular accessories when purchased with this
product

Interest Free* Financing up 10 24 months

weallable. Conditions apply. | Lesrn More

Warranty
@ 1Year In-Home Hardware Service Included in Price

O Dell Recommended +hpEA 4
3Years Premium Support and Onsite Service +517534
Liendted time offer © Sove up 10 $100 00 3 Years Premmium Support, ends
2 Dec 2021

Monitors

Dell monitors are #1 Worldwide for 6 consecutive years (2013 10 2019)**
**Source: IDC Worldwide Quarterly PC Monitor Tracker, Q4 2019

=== None included in Price

Dell 24 Monitor - S2421HN
*kkk 42(161)
23 8" FHD monitor beautifully designed 10 sit easi

mare

Dell 27 Gaming Monitor - S27210GF
dkdkok 42 (424)

27" QHD gamung monitor with blazing-fast IPS
more

Dell 27 Monitor - S2721H

*kdkky 44 (220)
27" FHD monitor Deautfully desigred 10 5t easlly

rere

Dell 27 Gaming Monitor - S2721HGF
dkdkdy 43(11) +8364.05




Dell 24 Monitor - S2421HN

. . kkkk 42 (161)
Im‘ 23.8" FHD monitor besutifully designed to sit easily

into any space ready for your everyday lifestyle

Dell 27 Gaming Monitor - S2721DGF
dokkke 42 (424)
27" QHD gaming monitor with blazing-fast IPS

more

Dell 27 Monitor - S2721H
Kkkoky 44 (220)
j 27" FHD monitor besutifully designed to sit easily.

more

Dell 27 Gaming Monitor - S2721HGF
*kkkr 43(111)
Venture deeper into the game.

more

Accessories

Find all the accessories you need to do more.

0 Dell Mobile Wireless Mouse MS3320W -
Black
0.0 (0)
Connect your mouse seamiessly with dual mode.

more

Dell Multi-Device Wireless Keyboard &

Mouse Combo US English - KM7120W
0.0 (0)

Keep your workspace clutter-free with the Dell

more

Subtotal: $1,091.49

Interest Free* Financing up to 24 months
asvailable. Conditions apply. | Leamn More

Cancel

+5+365-6%
+$547.61

+5619:66
+5309.50

+5899-66
+8364.05

+517566
+$113.75

Proceed to Sﬁn




Annexure C

& sigaln © AUEN

Search bell.com Q

Froducts Solutions Services Support Deals

CYBER  Up 1o 40% off salncted business laptops. Fars Thirs Decembar 2, 2021 T&Cs apply. Shop Deals | Questior? Click to Chatar 09:16: 07
MONDAY  Call 1830-500-855 HRS MNS EEC

Price includes G5T & celvery

Fxteraatod Dlveey Temvn

Don't forget these compatible essentials for your Inspiron Compact Desktop

- Essential Accessories

Viewing1 20f2

Dell Multi-Device Wireles:
Keyboard and Mouse -

Dell Mobile Wireless Mouse KM7120W - US International
MS3320W - Black (QWERTY)

Fokdkky 45 (1957) Jedekky 44 (247)

$5230 $32.50 ' #7503 $113.75

oot oet

Oniine Price Onlie Price el
Discounted Price $32.50 Discounted Price $11378

 Monitor

Viewing 1-4.0f 4

nt Details

‘Online price” i Dells currant anine

Dell 27 Gaming Monitor: price, available to customers Dell 27 Curved Gaming Monitor
Dell 24 Monitor - S2421HN S2721DGF purchasifg & masnam of 10 Unlta via - §2721HGF
ko 42 (161) dedekke 4.2 (426) Dells website. The online price is not *kokkr 43 (111)
Delfz list price. No disceunts azply 1o

Dol the caline orice other than stated on el
Gl Price $46000°  Colins Prics $1amaid  Dalls website If you nave contractual $so000*

. o | terms with Deil, please contact your .
Discounted Price $22950"  Discounted Price SS47.61" | ol sgles representative 1o leam more Discounted Price $364.05

about Cells list prica.
A1 sales subject 1o Dell's terme and
conditicns. You can find them by

Sale located 3t the battom of cur

website.

s and Cameras

v Speakers, Heads
¥ External Storage/Networking

¥ Keyboards and Mice

Price includes GST & celvery

Esteruster Dulivery Tenem

© AUEN v Account Support Connect with Us
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Site Map My Account Support Home Commmanity
Order Status Contact Us
My Froducts
Our Offerings: Our Campary Our Partness. Resources:
APEX Anout Dell Technalagies Find a Partnar Everts
Products Careers Ocicinal Equipment Manufacturers. Email Signip
Solutians Dall Technniagies Capital Partner Program Glossary
Sanices Investor Ralaticns Frivacy Centre
Deals Hewsraom Resource Lirary
Persaectivas Trial Seftwara Downloads
Product Recycing
Social Inpact

Dell.com Dell Technologies Premier

£ 2021 Dll Tarms of Sale Frivacy Statemant Lagal & Reguiatary AntSlavary B Human Trafficking

“Device comes with Windows 10 snd a free Windows 11 uagrade o mey be preloaded with Windows 11. The Winows 11 upgrade wil be delivered 1o qualifying devices in lete 2021 to 2072 Timing varkes by device. Certain pecific hardware
(570 akn m/wintows11-spac)

*DELL'S TERMS AND CONDITIONS: apgly to all sales avakable on request or at “Tenms and Conditions of Sale’ loceted st the bottom of our homepage at www dell. com au

GODDS BY DELIVERY ONLY: Dell Awstralia Py Limited (ABN 46 003 855 561) is located a1 Unit 3, 14 Aquatie Drive Frenchs Forest NSW 2086 While the products advertised here are delivered direct 1o the tustomes, certain pre-ceafigured and build 1o srder products ace
available at selected retail stores. See In store for further details.

TERMS: Smart an estimiated delivery time of 22 warking days from order confiernatian for shipment to Sydney Melboue, Biisbane, Canberra, Wollangang and Newcastie. Far all othes lacations estimated delivery times wil be
lenger. If your orders containg botn a Dell system and accessones, these products mey be delivered sepanately. In the event of your selected product being out of stock, PR direct from our facility and umes will
e longer.

ONLINE PRICING: Prices adverlised aning include delivery feea. Goads are supplied by delivery only. Limit 10 urits per cusicmer,

MISTAKES: Wail icing and ather. L i accut from time to time and Dell reserves the right to decline orders arising from such errars.

Intel SME Study Disclaimer: Bazed on 2 2018 survey of small business ownars in five countres Datails here intel com aufsmestudy

D Whitepaper “Optimiziag Performance with Frequent Server for Enterprises” by Dell Intel, March 2021 . Results sre based on interviews with 18 IT practitioners snd decision makers at midsize and lorge enterprises and &
‘wab survey of 707 T practiticners and cacision makers at midsize and larger entarprises useng Del server Tndusries. Sae
yenterps

TRADEMARKS: Celeran, Imel the Intel lags, Intal Atam, Imal Cora, intel Inside, the Intal inside loge, Imtal vPrs, Imtal Eva, Intel Optane, Intal Xeen Fhi, ins, Ranium, MAX, Pentium, and Xean are tracemarks of Intel Corporation & its subsidianes.

2021 NVIDLA, the NVIDIA loge, GeForos, GeForce RTX, GeFarce MAX-0, GRID, SHIELD, Battery Boost, CUDA, FXAR, GameStream, G-Sync, NVLINK, Shaduwilay, SLI, TXAA, Phys, GeForcs Experience, GeForce NOW, Maxwel|, Fascal and Turing ere rademarks endior
registered tradamarks of NVIDIA Corperation in the U 5. and ather countnas.

COPYRIGHT: € 2021 Dell Inc. All rights reserved.
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Certificate of lawyer

I, James Love, certify to the Court that, in relation to the concise statement filed on behalf of

the Applicant, the factual and legal material available to me at present provides a proper basis

for each allegation in the document.

Dated: 4 November 2022

o e

Signed by James Love
Lawyer for the Applicant




