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I refer to your letter of9 February 2007 on behalf of Sydney Airport Corporation 
Limited (SACL) to the Australian Competition and Consumer Commission 
(ACCC) in which SACL provided its views on the ACCC's draft guidelines relating 
to deferral of arbitrations and backdating of determinations under Part IlIA of the 
Trade Practices Act 1974 (the Act). 

The issues raised by SACL have assisted the ACCC in refining its intended 
approach to providing general guidance on how the ACCC may apply the deferral 
and/or backdating provisions when arbitrating access disputes under Part IlIA. 

SACL's comments suggested that the guidelines be clarified on three aspects-(a) 
the date to which any determination may be backdated (b) the ACCC's use of 
information obtained outside the arbitration and (c) the calculation of interest rates. 
The following discussion sets out the ACCC's consideration of these issues. 

The date to which determinations may be backdated 

In relation to item (a), the ACCC has clarified in the guidelines the further limit 
which exists in relation to backdating, as set out in item 129 of Schedule 1 of the 
Trade Practices Amendment (National Access Regime) Act 2006. The guidelines 
now note that the ACCC cannot backdate any or all of the provisions of a final 
determination to a date which is before the commencement of the legislation (ie 
before 1 October 2006). 



Use of information obtained outside the arbitration process 

Regarding item (b), the ACCC has clarified section 2.2.6 of the guidelines with 
respect to the use of information in an arbitration which has been obtained by the 
ACCC in performing non-arbitration responsibilities. The heading of this section 
has been amended to reflect that the ACCC, when arbitrating an access dispute, 
might seek to use information obtained in the course of performing other statutory 
functions. The previous wording may have been read as the ACCC being limited to 
information obtained in assessment of access undertaking proposals. 

SACL also raised a number of issues which relate to the ACCC making it clear in 
the guidelines that the ACCC will comply with requirements of procedural fairness 
with respect to the potential use in an arbitration of information gathered in other 
contexts. As your letter acknowledges, the ACCC is required, by law, to abide by 
matters of procedural fairness for the purpose of exercising its powers under Part 
IlIA. However, to avoid doubt, the ACCC has amended the guidelines to make this 
position expressly clear. The guidelines now state that, if there are no 
confidentiality issues around the use of such information, the ACCC will use the 
information, if it is relevant and subject to matters of procedural fairness, in the 
arbitration. The guidelines further indicate that, where appropriate, the ACCC will 
provide an opportunity for parties to be heard in relation to the use of such 
information prior to the ACCC issuing a final determination. 

Calculation of interest rates 

In relation to item (c), SACL put the view that the ACCC should adopt an 
appropriate interest rate as a known, simple and objective-based measure of the 
opportunity cost of under or overpayment. It also commented that the guidelines 
which suggest that the ACCC may invite submissions by the parties in relation to 
the appropriate interest rate will give rise to additional complicated arguments and 
opportunities for gaming. SACL suggested that the ACCC should simply set out 
the interest rate that it would propose to apply, absent any compelling evidence 
from a party as to why that interest rate is not appropriate. 

The ACCC's view is that the approach in the guidelines is likely to provide an 
appropriate balance between allowing scope for commercial agreement to take 
place, and failing such agreement, giving clear guidance on the ACCC's generally 
preferred approach which will be to adopt the variable indicator rate for large 
business that is published by the Reserve Bank of Australia. This is a known, 
simple, and objective measure of perceived opportunity costs. The ACCC also notes 
that, as a matter of procedural fairness, it is appropriate that parties not be precluded 
an opportunity to make submissions to the ACCC on the issue of backdating and 
the awarding of interest. 
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I trust this letter explains the ACCC's intended approach to deferrals and 
backdating of determinations under Part IlIA. The ACCC is expected to publish a 
final set of guidelines on its website later today. A copy ofthis letter will be placed 
on the ACCC's website shortly. 

Thank you for participating in the ACCC's public consultation process. 

Yours sincerely 

Deborah Ravalli 
Assistant Director 
Transport Monitoring and Analysis 
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