
30 March 2007 

Ms Christine Spring 
General Manager 
Environment, Strategy & Planning 
Australian Pacific Airports Corporation 
c/o Melbourne Airport Management 
Locked Bag 16 
GLADSTONE PARK VIC 3043 

By email: christine.spring@melair.com.au 

Re: ACCC guidelines on deferral of arbitrations and backdating of 
determinations under Part IliA of the Trade Practices Act 1974 

Dear Ms Spring 

I refer to your letter of 15 January 2007 on behalf of the Australian Pacific Airport 
Corporation (AP AC) to the Australian Competition and Consumer Commission 
(ACCC) in which APAC provided its views on the ACCC's draft guidelines 
relating to deferral of arbitrations and backdating of determinations under Part IlIA 
of the Trade Practices Act 1974 (the Act). 

The issues raised by AP AC have been considered by the ACCC in the course of 
providing general guidance on how the ACCC may apply the deferral and/or 
backdating provisions when arbitrating access disputes under Part IliA. The 
following discussion sets out the ACCC's consideration of the issues raised by 
APAC. 

General comments 
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APAC commented that in arbitrating access disputes, the ACCC should have regard 
to the compliance of the access provider with any policies promulgated by the 
relevant Government (e.g. airport pricing principles). It further commented that the 
ACCC should also have regard to the extent to which terms and conditions of 
access offered to the access seeker are consistent with those offered to and accepted 
by other users and also the access seeker in the past. 

On a general level, the issues raised above, in the ACCC's view, fall outside the 
scope of the deferral and backdating matters addressed by the guidelines. That said, 
the ACCC notes that these issues may be relevant considerations for the ACCC in 
making an arbitration determination. 



Deferrals 

AP AC commented that it is conceivable that an access seeker could lodge a notice 
of dispute soon after declaration and before the access provider could put together 
the necessary material required for an undertaking. It suggested that the ACCC 
should include a provision in the guidelines where it may, upon receipt of an 
arbitration request, inquire of the provider whether it intends to lodge an 
undertaking. This might 'guide' the ACCC to expedite the interim determination 
while it awaits the undertaking application. 

The ACCC considers that awaiting an undertaking from the access provider could 
compromise the ACCC's ability to finalise an arbitration in a timely way. The 
ACCC does not express a preference in the guidelines that it will necessarily deal 
with undertakings ahead of an arbitration that relates to the same matter(s). In 
certain circumstances, for example, it may be appropriate for the ACCC to continue 
with an arbitration where matters in the access undertaking have already been 
substantively addressed in arbitration at the time the undertaking is given. 
Furthermore, the ACCC considers that an access provider may have had sufficient 
time to consider the relative merits of submitting an undertaking rather than 
continuing through to an arbitration. The time leading up to declaration would 
generally allow for some preparation of a draft access undertaking. For example, in 
the current access dispute between Virgin Blue and Sydney Airport Corporation 
Limited, Virgin Blue first lodged an application to have the relevant services 
declared under Part IlIA by the National Competition Council on 1 October 2002 
(approximately four and half years prior to the ACCC receiving formal notification 
of the dispute). 

Backdating 

APAC commented that where an access provider is levying charges in a way 
generally accepted by users, the case for backdating is significantly weaker than 
where there has not been a generally accepted set of charges. AP AC also 
commented that it supports the ACCC's views that backdating should not be used 
as a penalty. 

In order for backdating not to be used as a penalty on either party, the backdating 
provisions should, in the ACCC's view, reflect the opportunity cost of the payment 
of funds foregone and should operate as an 'adjustment' of monies between the two 
parties to the dispute. What other users may be paying in relation to access is 
therefore likely to be a less relevant factor for the ACCC when deciding to backdate 
a determination. 
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I trust this letter explains the ACCC's intended approach to deferrals and 
backdating of determinations under Part IlIA. The ACCC is expected to publish a 
final set of guidelines on its website later today. A copy of this letter will be placed 
on the ACCC's website shortly. 

Thank you for participating in the ACCC's public consultation process. 

Yours sincerely 

Deborah Ravalli 
Assistant Director 
Transport Monitoring and Analysis 
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