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1. Overview of the ACCC'’s explanatory material

These guidelines constitute explanatory matersalad under section 152CJH of the
Competition and Consumer Act 20C0CA). The ACCC has prepared these guidelines
following public consultation with industry and ethstakeholders.

These guidelines are designed to provide a saghbflavel principles to guide NBN Co
and providers of Layer 2 bitstream services oveigiated superfast
telecommunications networks (collectively refertecs ‘network access providers’)
as to how the ACCC will consider whether they hemsnplied with the non-
discrimination provisions under Part XIC. The demison whether particular conduct
by a network access provider contravenes the pomass ultimately a matter for the
Federal Court.

The ACCC will actively monitor compliance with then-discrimination provisions

via a combination of access seeker complaints andideration of statements of
differences submitted by network access providarthe event that the ACCC
considers that the provisions have been breached@CC can take action under the
CCA and theTelecommunications Act 199Xccess seekers and any other person that
has been affected by a contravention of the nocridignation provisions may also

take action under the CCA.

What is discrimination?

The non-discrimination provisions do not define Wb@nstitutes ‘discrimination’ or
‘discrimination between access seekers’.

In this context, the explanatory material provigeglance to industry regarding the
ACCC'’s views on when particulaifferencesn terms, conditions or treatment of
access seekers are likely to contravene the nanhdigation provisions.

The ACCC does not consider that any and all diffees in terms, conditions or
manner of treatment between access seekers anoodgdrimination between access
seekers’ in all circumstances. Whilst the ACCC abars that, in general, network
access providers will be required to offer all asceeekers identical terms and
conditions and to treat every access seeker irtlgxhe same manner, there may be
circumstances in which such a requirement could feautcomes that undermine the
competitive process in downstream markets, theiefft use of telecommunications
networks and efficient investment in those networks

The ACCC has therefore developed a principle wiiighll use to assess whether
differences in terms and conditions between aceeskers will be considered
discriminatory by the ACCC under Part XIC. As ading principle, differences which
lead to outcomes that are consistent with the tibof Part XIC — the long-term
interests of end-users — will not be consideredhgyACCC as discriminatory. Under
the ACCC's approach, if more favourable supply teare only offered to a limited
number of customers the ACCC will consider thibéadiscriminatory, except in
limited circumstances.
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The ACCC has also identified certain conduct whiiconsiders would be at high risk
of breaching the non-discrimination provisionspérticular, terms and conditions that
favour a particular access seeker based on th@ftheir customer base by offering
volume discounts are likely to be considered disugratory by the ACCC.

The ACCC is taking this pragmatic approach to teting the non-discrimination
provisions with the aim of ensuring that the cortjet process in downstream
markets and efficient outcomes are not underminetthis-will promote the interests of
both industry and consumers.

Principle for determining whether a difference isatiminatory

The ACCC will assess whether it considers diffeesna the terms and conditions or
treatment between access seekers to be discrimyrtzieed on two broad criteria:

« whether access seekers in the same class havgilbearan equal opportunity
to obtain the terms and conditions or treatmenif, ey haven’t been

» whether the differences are consistent with thgi@mm interests of end-users.

Where differences are identified, the ACCC wilkfly investigate whether access
seekers belonging to the same class have been @iegrualopportunityto obtain the
same term, condition or treatment. Access seekiirbenconsidered to be in the same
class if they operate in the same market and/aniecthe same product or service. If
access seekers belonging to the same class havgivea an equal opportunity to
obtain the term, condition, or treatment the ACCIC generally consider that the non-
discrimination obligations have not been breached.

This would mean that network access providers ar@lliged to unilaterally amend

all Access Agreements in response to a differem¢erim, condition or treatment in a
single Access Agreement. Rather, network accessdas that give access seekers in
the same class an opportunity to request that Aeesiess Agreement be amended
within a reasonable timeframe would not be takethiyACCC to have discriminated
between access seekers.

Further, network access providers would be ableléderally negotiate with access
seekers for terms and conditions which differ frili@ standard set(s) of terms and
conditions, provided access seekers in the sarse wlare subsequently offered the
opportunity to amend their Access Agreements ipaase to the outcomes of those
negotiations.

If access seekers within the same class havbeen given an equal opportunity to
obtain the same term, condition or treatment, t&&€& will consider this to be
discriminatory, unless it is satisfied that thefetiénce in opportunity leads to outcomes
that are consistent with the long-term interestsraf-users. That is, if the ACCC
considers that a difference in opportunity undegsithe promotion of competition,
hinders any-to-any connectivity and/or discourapeseconomically efficient use of
and investment in telecommunications infrastructtire ACCC will consider that
difference to be discrimination and will considef@cement action.
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The ACCC considers that the combined effect ofdlemmsiderations is that
differences would only be considered non-discrirtanaby the ACCC in the limited
circumstance where they do not undermine the cadtiyageprocess in downstream
markets and the efficient investment in and usielecommunications infrastructure.
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2. Introduction

2.1. Legislative framework

Non-discrimination provisions were introduced iRtart XIC of the CCA by the
Telecommunications Legislation Amendment (Nati@nahdband Network Measures
— Access Arrangements) Act 2QiHe TLA Act).

The non-discrimination provisions apply to NBN Galgroviders of Layer 2
bitstream services over designated superfast t@lexmications networks
(collectively referred to as ‘network access prevel in these guidelines).

Sections 152ARA(1) and 152AXC(1) of the CCA provitlat network access
providers must not discriminate between accessss@k complying with their
category A and B standard access obligations.

Sections 152ARB and 152AXD of the CCA provide thetwork access providers
must not discriminate between access seekers itatinging on of activities related to
the supply of declared services. Related activitiekide trials, developing or
enhancing services and providing information alibese activities.

Sections 152ARA(7) and 152AXC(7) of the CCA provttat a network access
provider must not discriminate in favour of itselfthe supply of declared services.

In addition to the obligations placed on networkess providers, the ACCC is
prohibited under sections 152BCB(4A) to (4C), 15884G) to (4J), 152BDA(4A) to
(4C) and 152BDA(4G) to (4J) from making an Accestddmination or issuing a
Binding Rule of Conduct in relation to services\pded by network access providers
which has the effect (direct or indirect) of disamating between access seekers.

There are, however, limited circumstances in widisicrimination by network access
providers in the supply of declared services ohinitegulatory decisions made by the
ACCC is expressly permitted. Specifically, the psmns expressly allow
discrimination where a network access providerreasonable grounds to believe that
an access seeker would fail (to a material extentpmply with the terms and
conditions on which the network access providermaa with its relevant standard
access obligations.

2.2. The role of the ACCC

The ACCC has three broad roles in relation to the-discrimination provisions.

' The provisions that apply to other designated gapetelecommunications network operators were
introduced as part of broader ‘level playing fialdangements’. The effect of these arrangements is
that designated superfast networks must be whelesdy, and that the operators of such networks
must supply a Layer 2 bitstream service on an @oeess and non-discriminatory basis.
http://www.dbcde.gov.au/broadband/national_broadbaatwork/level playing_field_arrangements _a
nd_exemptionsRevised Explanatory Memorandum to the TLA Bill 1d.
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Firstly, under section 152CJH of the CCA, the ACQi(st, as soon as practicable after
the commencement of the provisions, publish owébsite explanatory material
relating to the non-discrimination provisions. Thigplanatory material must be kept
up-to-date. The ACCC will review its explanatoryteraal periodically and provide
additional guidance where it is necessary.

Secondly, under sections 152BEBA to 152BEBG ofG@#A, network access
providers are required to provide the ACCC witlstatement of differences’ where an
Access Agreement contains terms and conditionstwifiier from those set out in a
Special Access Undertaking, Standard Form of AcAggsement or Access
Determination. The ACCC has a role in determiningppropriate form for the
‘statement of differences’ and in maintaining aiserg of these statements which is
available for inspection on its website. Sectiarf ¢his explanatory material sets out
the form required by the ACCC and provides guidantéhese processes.

Thirdly, the ACCC has a role in enforcing the nasedmination provisions under both
the CCA and th&elecommunications Act 199Fhis explanatory material provides
guidance on the ACCC's approach to enforcing tloeiprons.

2.3. Broader regulatory context

The non-discrimination provisions operate withibraader regulatory and legislative
framework that regulates both price and non-peeces and conditions of access to
wholesale telecommunications services in Australia.

The non-discrimination provisions are an elemerRart XIC of the CCA, which sets
out a telecommunications access regime. The objdeart XIC is to promote the long-
term interests of end-users of carriage serviaesf services provided by means of
carriage services. In determining whether a pderahing promotes the long-term
interests of end-users, section 152AB of Part XHIes that regard must be had to the
extent to which the thing is likely to result iretachievements of the objectives of:

* promoting competition in markets for listed sergice

» achieving any-to-any connectivity in relation toreage service that involve
communications between end-users; and

» economically efficient use of, and economically@ént investment in,
infrastructure by which telecommunications serviaessupplied and any other
infrastructure by which telecommunications serviaes or are likely to
become, capable of being supplied.

Part XIC provides a number of different mechanisonghe establishment of terms and
conditions of access to declared services.

First, terms and conditions may be set out in ace8s Agreement between an access
seeker and a network access provider. NBN Co nsayfarmulate a Standard Form of
Access Agreement that sets out terms and conditipas which NBN Co must enter
into an Access Agreement upon request. This doegrasent NBN Co from entering
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into an Access Agreement that sets out terms anditoons that are not the same as
the terms and conditions set out in the Standarchféd Access Agreement.

Second, terms and conditions may be set out ireai&pAccess Undertaking, an
Access Determination and a Binding Rule of Condiikese are collectively referred
to as regulatory mechanisms. Terms and conditiensig in these mechanisms must
be reasonable, as defined in section 152AH of BA.C

Part XIC establishes a ‘hierarchy’ to determinechiiterms and conditions of access
are to apply between a network access providenaratcess seeker to the extent of
any inconsistency between an Access Agreement asgligatory mechanism.
According to the hierarchy, terms and conditiongeigulatory mechanisms will not
apply to the extent that they are inconsistent ¥atms and conditions contained in
Access Agreements.

The non-discrimination provisions therefore do fooin the sole basis within the
regulatory framework on which terms and conditiinsluding price) are established.
The non-discrimination provisions do not requirattterms and conditions be
reasonable (as defined in section 152AH of the CRa}her, the provisions are
designed to address the incentive and ability &work access providers to favour or
disadvantage particular access seekers relatiothéns.

If access seekers do not consider the terms arditimors that are offered by the
network access provider to be reasonable, thegtdesto further negotiate with the
network access provider, then seek access to ssrgitthe terms and conditions set
out in regulatory mechanisms if those negotiatibmsot lead to agreement.

Access Agreements are also subject to the broadepetition provisions under Part
IV and XIB of the CCA.
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3. Application of the non-discrimination
provisions

This section outlines the broad approach that tGEA& will adopt in its consideration
of conduct against the non-discrimination provision

The ACCC'’s process is outlined in Table 1.

Table 1: ACCC process for applying the non-discrinmation provisions

Statement of difference lodged and/or
access seeker complaint made

\ 4

Does the conduct satisfy the
‘non-discrimination principle’?

v v
Yes — conduct is No — conduct is
not considered considered
discriminatior discrimination
\ 4 Y
No further action Is the conduct exempt

from the provisions?
[

A 4 A

Potential No further action
enforcement action

The ACCC does not consider that any and all diffees in terms, conditions or
manner of treatment between access seekers will@ino ‘discrimination between
access seekers’ in all circumstances. Whilst th€B&Considers that, in general,
network access providers would be required undepthbvisions to offer the same
terms and conditions and treatment to all accessess, there may be circumstances in
which such a requirement could lead to outcomesuihdermine the competitive
process, the efficient use of telecommunicatiort/oks and efficient investment in
those networks.
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When differences between access seekers are iddrtikely after a statement of
differences is lodged or upon receipt of an acees&er complaint), the ACCC will
assess whether it considers the relevant differembe discriminatory by applying a
‘non-discrimination principle’. Broadly, the appditton of this principle will involve a
consideration of the reasons for the differencéwéen access seekers, and the
potential impact of the differences on the compatiprocess in downstream markets
and on efficient investment in and use of telecomigations network infrastructure.
The application of the ‘non-discrimination prinapls discussed in detail in section
3.1 below.

If the ACCC considers that a network access proviids engaged in discriminatory
conduct, the ACCC will then assess whether the ecinfdlls within the limited
express exemptions to the non-discrimination piokus These exemptions are
discussed in section 8.

In the event that the ACCC considers that a netyookider has breached the non-
discrimination provisions, the ACCC will considéetrange of enforcement options
available as outlined in section 10.

This process does not prevent third parties whusedsts are affected by what they
consider to be a breach of the non-discriminati@vigions from seeking orders from
the Federal Court.

3.1. The non-discrimination principle

The ACCC will consider that a difference in thenter conditions or manner of
treatment between access seekers is discriminatoegs it satisfies the ‘non-
discrimination principle’. The principle is as folls:

A difference in terms, conditions or manner of tneent between access seekers wil
be taken by the ACCC to be ‘discrimination betwaeoess seekers’ unless it can be
shown that:

(a) access seekers belonging to the same clasdbaxegiven arqual opportunityto
obtain the same term or condition, or receive Hmestreatment (the first limb); or

(b) any differences in opportunity between acceskears belonging to the same class
areconsistent with the statutory object of Part Xdfthe CCA (the second limb).

This principle does not apply to conduct raisingaans under sections 152AXC(7)
and 152ARA(7) which prohibit a network access padevifrom discriminating in
favour of itself. The ACCC'’s approach to applyihgse provisions is outlined in
section 7.

The following sections discuss the key elementigfprinciple.
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3.1.1. Belonging to the same class

‘Classes’ are an analytical tool that the ACCC wilk to assess whether it considers
that the non-discrimination provisions in Part Xi@ve been contravened by an access
provider.

The ACCC considers that access seekers will bdlmtige same class if they operate in
the same market and/or acquire the same prodisereice. This will likely result in
broad groups of access seekers that should bedffee same terms and conditions.
However, this approach will also allow for accesskers in different markets, or that
purchase different products, to be offered diffeterms and conditions.

This limb of the non-discrimination principle recoges that if access seekers are in
different markets, and/or are purchasing diffeoducts or services, then a difference
in term or conditions will not necessarily be calesed by the ACCC to be
‘discrimination’ under Part XIC. However, the AC@0nsiders that members of the
same class — market or product/service groupirtgpald in general be given an equal
opportunity to receive the same treatment.

3.1.2. The first limb: Equal opportunity

The ACCC considers that access seekers belongihg teame class should in general
be offered an ‘equal opportunity’ to obtain thef@iént terms, or conditions, or to
receive the same treatment.

The ACCC considers ‘equal opportunity’ to mean tietivork access providers should
offer access seekers in the same class the sam& ded conditions.

This would mean that, if a network access provideterally negotiates different

terms and conditions with access seekers from thetseut in existing Access
Agreements, the ACCC would consider this to be disariminatory if the network
access provider subsequently offers these termals aocess seekers in the same class.
This would require that network access providefsrdab amend existing Access
Agreements. However, the network access providetdvwaot be required to amend the
Access Agreement of those access seekers thaneleict adopt the new terms and
conditions.

The ACCC considers that the network access progldeuld ensure that new terms
and conditions are offered for incorporation inkiseng Access Agreements within a
reasonable period. Whether or not a period of tswweasonable will depend on the
terms and conditions in question.

The ACCC considers that ‘equal opportunity’ alscanmeethat all access seekers in the
same class should be able to fully benefit fronaiqular term or condition or receive
the same treatment. If a standard term excludésicexccess seekers from being able
to obtain particular benefits of the term due toditons or requirements attached, the
ACCC would consider that equal opportunity hasbesn given.

For example, a particular term may include a nunab@ptions from which an access
seeker may select (e.g. quality of service levdlsg ability to select the most

Explanatory material relating to anti-discriminatiprovisions—April 2012 11



favourable option is dependent on the access seekenasing a minimum number of
services. The implication of this term is that asceeekers that purchase a lower
number of services will be excluded from selectimgfavourable option. These access
seekers would not have been given an equal opptyrtorobtain all the options
provided by the term.

There may be circumstances in which a standard aedrcondition has different
implications for access seekers’ business casegxXample, a standard term may be
obtainable by all access seekers but require aseeg®rs to incur particular costs. The
impact of incurring this cost on each access seakgyht depend on the business
model adopted by each access seeker. The ACCC woutltbnsider that a network
access provider has acted in a discriminatory namyeffering standard terms and
conditions in this manner.

The above examples relate to terms and conditibaspply. Equal opportunity should
also be ensured in relation to all other mannérezitment of access seekers by
network access providers.

3.1.3. The second limb: Consistent with the object of
Part XIC

Where an access seeker has not been offered actemdition or treatment that other
access seekers belonging to the same class havegtiiork access provider will be
taken by the ACCC to have discriminated betweeesseseekers, unless it can be
shown that the difference in opportunity is coreistwith the promotion of the long-
term interests of end-users. This means that,aotige, if more favourable supply
terms are only offered to a limited number of custos the ACCC will consider this to
be discriminatory, except in limited circumstances.

In determining whether a difference in opportunstgonsistent with the long term
interests of end-users, the ACCC will have regardhether the differences:

* undermine the promotion of competition in marketslisted services;

* hinder any-to-any connectivity in relation to cage services that involve
communication between end-users; and/or

» discourage the economically efficient use of, acahemically efficient
investment in, infrastructure by which telecommatimns services are
supplied and any other infrastructure by whichdefemunications services
are, or are likely to become, capable of being begp

If a difference in opportunity undermines the praimo of competition, hinders any-to-
any connectivity and/or discourages the econonyi@dficient use of and investment in
telecommunications infrastructure, the ACCC wilhsmler the difference to be
discrimination and will consider enforcement action

Whether a difference in opportunity is inconsisteith the long-term interests of end-
users might in some cases require a balancingesetfactors. For example, if a
difference in opportunity encourages more efficiese of telecommunications
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infrastructure, but this comes at the expense wipatition in downstream markets, the
ACCC is likely to consider that the differencensansistent with the long-term
interests of end-users. Conversely, a differenaehhs no, or negligible, impact on
downstream competition, but encourages more effficise of telecommunications
infrastructure, will likely be considered to be s@tent with the long-term interests of
end-users.

When assessing the impact on competition, the A@GOdd consider the likely state

of competition ‘with or without’ the difference wpportunity. For example, it would
consider whether the differentiation is likely toge barriers to entry for certain access
seekers.

In respect of the economically efficient use of amngestment in infrastructure, the
ACCC would consider factors such as:

* whether the difference in opportunity reflects mialeand quantifiable
differences in the underlying cost to the netwarkess provider of supplying
services to different access seekers;

* whether the differences cater to underlying diffiees in technical or
operational characteristics that promote more iefficnetwork usage; and

» the extent to which any difference in opportungguces (or increases) the
incentives for investment and/or innovation.
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4. Non-discrimination in the supply of declared
services

This section provides additional guidance on hosvARRCC will consider whether a
network access provider has, in the ACCC'’s vievmloed with sections 152ARA(1)
and 152AXC(1) of the CCA. This includes examples titemonstrate how the ACCC
will apply the non-discrimination principle as do#d in section 3.

Under sections 152ARA(1) and 152AXC(1) of the C@Atwork access providers

must not discriminate between access seekers iplgomg with their category A and B
standard access obligations respectively. The atdratcess obligations require
network access providers to supply declared ses\ooerequest; permit interconnection
at facilities on request; and supply any servicenaans of conditional-access customer
equipment that is necessary for effective accedsdttared servicesThere are a

number of limitations to the standard access otiiga, including where supplying the
service prevents an existing access seeker froaimhg a sufficient amount of the
service to meet its actual, or reasonably antieghatequirements.

The terms and conditions on which a network acpes&ader will comply with its
standard access obligations are set out in an Adsgeement, a Special Access
Undertaking, a Binding Rule of Conduct, and/or aitéss Determination. These terms
and conditions typically relate to:

* Prices;
» product characteristics and technical specification
e service provisioning and service quality;

e customer management terms such as ordering amybtkchnical support,
dispute management and information provisioningt an

e network management terms such as systems tesétvwgork upgrades, fault
reporting and rectification.

The ACCC considers that differences in these temasconditions between access
seekers that are not consistent with the non-dnscation principle are likely to breach
sections 152ARA(1) and 152AXC(2).

2 Sections 152AXB(2), (4) and (5) and 152AR(3), 4By (8) of the CCA. The category A standard
access obligation includes additional equivalerecgiirements for fault detection, handling and
rectification of a technical and operational quadihd timing, and billing information.

% Sections 152AR(4) and (9) and 152AXB(3), (4A) §6pof the CCA
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4.1. Differences in price-related terms and conditi  ons

This section provides guidance on the circumstamcesich differences in price-
related terms and conditions between access seghkee considered by the ACCC to
comply with the non-discrimination provisions.

The effect of applying the non-discrimination piple is that differences in price-
related terms and conditions will only be considdrg the ACCC as non-
discriminatory in limited circumstances, when tlag consistent with the long-term
interests of end-users. As discussed in sectiaB,Agtermining whether the offering
of different prices is in the long-term interestend-users will involve a consideration
of — and in some cases a balancing of — whethepttice differences would promote
competition and the economically efficient useasfd investment, infrastructure.

Where a price-related term or condition is clairteeéncourage the economically
efficient use of, and investment in, infrastructtire ACCC will need to consider the
evidence in support of any proposed efficiency galhve ACCC will also consider the
potential impact on competition in downstream mexke

Example 1: Volume discounts

Volume discounting is a key example of a differemcprice between access seekers.
A volume discount means that an access seekeptihetases a large volume of
services will receive a lower per-unit access pratative to access seekers that
purchase a smaller volume of services. This wdllein different per-unit access
prices for different access seekers.

Consider an example where an access seeker negaid0% discount on the pricg
of a basic entry level service for purchasing dipalar volume of that service. The
10% discount is not subsequently offered to otlbeess seekers that purchase lower
volumes of the service.

A\Y”4

Access seeker classes

The ACCC would first consider whether the relevactess seekers belong to the
same class. This will involve identifying those @ss seekers that are competing in
the same market and/or purchasing the same senvm®duct. If access seekers are
purchasing different products and supplying diffem@arkets, it may be reasonablg
for them to be charged different prices.

v

Equal opportunity

The next consideration is whether those accesese#iat purchase the product or
serve the same downstream market have been giveguah opportunity to obtain
the 10% discount.

In this example, the network access provider hasfiered the 10% discount to
other access seekers. Therefore, it would not katisfied the first limb of the non-
discrimination principle as not all access seeketke class have been given an
equal opportunity to obtain the discount.
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Consistency with the object of Part XIC

Having determined that not all access seekerseiisdime class have been provided
with an equal opportunity to obtain the 10% disdptire ACCC would then
consider whether not offering of the 10% discoondther access seekers is
consistent with the long-term interests of end-sis€hat is, whether the term or
condition satisfies the second limb of the non4tiismation principle.

It is likely that the volume discount is not corieig with the long-term interests of
end-users. The ACCC would need to consider whettwasiding a larger volume of
basic services to an access seeker costs the ketaaass provider less on a per unit
basis than providing a lower volume. If this was tase, the discount may promote
efficiency. On the other hand, depending on theekegnd spread of concentration
in downstream telecommunications markets, the disicamay provide only one or
two access seekers with a systematically lowerstostture than other access
seekers. This could in turn enable them to susbtarer retail prices or maintaining
higher margins than other access seekers, whickdwmgermine the competitive
process in downstream markets.

Example 2: Supply of upstream network infrastructure by an access seeker

Consider another example where a network accessdpraeexempts a single
access seeker from having to pay interconnectiangels. The single access
seeker is exempt because it is supplying upstresmonk infrastructure to the
network access provider. The network access provetgiires all other access
seekers to pay interconnection charges.

Access seeker classes

The ACCC would first consider whether the singleems seeker belongs to the same
class as other access seekers. This will involeetifying those access seekers that
are competing in the same downstream market apdfchasing the same service pr
product. The ACCC considers that an access seed@raion in upstream markets
is not relevant in assessing whether the accekerseperates in the same class ag
other access seekers.

Equal opportunity

The next consideration is whether the network acpesvider has provided all
access seekers in the class with an equal opptyrtorioe exempt from the

interconnection charges. In this context, equabomity has not been given as only
a single access seeker has been exempt from payemgonnection charges.

Consistency with the object of Part XIC

=N

Having determined that not all access seekerseisdme class have been provide
with an equal opportunity, the ACCC would then adaswhether exempting only
single access seeker from having to pay intercdiorecharges is consistent with
the long-term interests of end-users.

o
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Exempting the charges for only a single accesseseright have implications for
the competitive process in downstream marketspifavides that access seeker with
an input cost advantage that other access seakeunable to obtain.

The ACCC would also consider whether the exemptimcourages efficient use of,
and efficient investment, in the network. Whils¢ trrangements between the access
seeker and the network access provider for thelg@bpipstream network
infrastructure may promote efficiency, the ACCC siders that these efficiencies
should be reflected in the upstream transactigherahan through differential
charges to access seekers downstream. It is untikal exempting a single access
seeker on the basis of their supply of upstreawices would encourage efficient
use of, and investment in, the network over andralamy efficiencies that should he
reflected in the upstream transaction.

4.2. Differences in ‘non-price’ terms and condition s of
supply

This section provides guidance on the limited aimstances in which differences in
non-price terms and conditions between access iseeiebe considered by the
ACCC to comply with the non-discrimination proviss

In general, the ACCC considers that network acpesaders should offer the same
non-price terms and conditions of supply to allesscseekers. However, the ACCC
recognises that there may be circumstances whexeiad access seekers to choose
the supply arrangements that best suit their paatidusiness requirements could
promote competition and the efficient use of, angestment in, telecommunications
networks. Examples may include adopting differenodslling methods, levels of
technical support, liability regimes and qualityseirvice.

Example 3: Differences in billing arrangements

Consider an example where two different accessesgelgree to two different
billing methods with a network access provider. @iterent billing methods are
tailored to each access seeker’s business-to-lass{B2B) system.

Access seeker classes

The ACCC would first consider whether the relevacttess seekers belong to the
same class. In this example, the access seekgpsi@teasing the same products
from the network access provider and will be conmgein the same market. They
would therefore be considered to be in the sansscla

Equal opportunity

Second, the ACCC would consider whether all acseskers in this class have be
given an equal opportunity to adopt the differatiing systems.

D
S

The network access provider would need to ensatdttbffers both billing methods
to all access seekers that are purchasing the grodects from the network access
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7

provider and are (or will be) competing in the samarket. For example, the ACC(
may consider whether the network access provideoffared a standard term in it$
contracts which allows access seekers to seledditirey method that suits their
particular B2B system.

If the network access provider does not providaedless seekers in the class with an
ability to select either billing method, the ACCdIwot consider that equal
opportunity has been given.

Further, if the network access provider were tew# different billing method to ong
of two access seekers that utilise the same B2@msyshe ACCC would consider
that equal opportunity to access that billing syste&s not been given.

Consistency with object of Part XIC

If the ACCC considers that equal opportunity hashezn given, the ACCC would
finally consider whether the difference in offesonsistent with the long-term
interests of end-users. The ACCC would considereissuch as whether restricting
access to particular billing systems would undegntire efficient use of the networ
access provider’s network, and whether restriciogess to particular billing
systems would negatively impact the competitivecpss in downstream markets.

=&

The ACCC also recognises that a network accessdaomay at times need to treat
different access seekers differently in the dagdg-operation of its network in order
to efficiently and effectively manage network opemaal tasks.

Example 4: Providing technical support

Consider an example where a network fault resaltsdisruption of service to two
access seekers. While both seek technical supipthe game time, one access seeker
receives technical support from the network acpesgider immediately whilst the
other faces a delay in receiving technical support.

Access seeker classes

The ACCC would first consider whether the acces&as belong to the same class.
In this example, the access seekers are purchdmrgame products from the
network access provider and are competing in theesaarket. They would
therefore be considered to be in the same class.

Equal opportunity

Second, the ACCC would consider whether acceseseekthis class have been
given an equal opportunity to receive technicalsup In this example, the network
access provider has favoured one access seekearmtiier in the provision of
technical support, which could be considered tormtkat equal opportunity to
receive technical support has not been given.

Consistency with object of Part XIC

Having considered that equal opportunity to tecilnscpport has not been given, the

18 Explanatory material relating to anti-discrintina provisions—April 2012



ACCC would finally consider whether the differergdatment of access seekers is
consistent with the long-term interests of end-siskerthis example, the ACCC
would consider whether the prioritisation of tecahisupport promotes any-to-any
connectivity and encourages efficient use of tal@oainications networks — this
may occur if it results in the timely and efficieestoration of services to end-users.

However, the ACCC would also consider whether titea@me of favouring one
access seeker over another has implications fardhmpetitive process in
downstream markets. The implications for competitiall likely depend on whether

the network access provider has consistently pised one access seeker over others
in the class.
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5. Non-discrimination in the carrying on of
related activities

This section provides additional guidance on hosvAKCCC will consider whether, in
its view, a network access provider has discring@ddtetween access seekers in
carrying on ‘related activities’. This includes exales that demonstrate how the
ACCC will apply the non-discrimination principle astlined in section 3.

Under sections 152ARB and 152AXD of the CCA, a meknaccess provider must not,
in carrying on activities related to the supplydetlared services, discriminate between
access seekers. The following are specified telaed activities for the purpose of
these provisions:

» developing a new eligible service;
* enhancing a declared service;

* extending or enhancing the capability of a facibtytelecommunications
network by means of which a declared service iss tw be, supplied;

» planning for a facility or telecommunications netwbdy means of which a
declared service is, or is to be, supplied;

* an activity that is preparatory to the supply ofezlared service;
e an activity that is ancillary or incidental to thepply of a declared service; and
« giving information to service providers about arfiyh® above activities.

The CCA does not include any express exceptiorismbald allow discrimination
between access seekers in relation to the caronngf related activities.

Whilst the ACCC considers that there should beesymption that network access
providers treat access seekers the same with tespbese activities, it also
recognises that such a requirement may in somerggtances impact on innovation
and improvements to service quality or the negotiabf reasonable terms and
conditions of access. The ACCC does not considgrttie non-discrimination
provisions always require network access proviteensure that access seekers
participate equally in ‘related activities’. Somi&erences in treatment may be
desirable in some cases in order to encourage mekthat promote the long-term
interest of end-users.

The ACCC recognises that differences between assed®rs around related activities
will not always be reflected in explicit terms arwhditions in Access Agreements, and
hence may not be reflected in statements of diffegs. In these cases, the ACCC

4 See ss. 152AXD and 152ARB of the CCA.
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would need to receive a complaint from affecteceascseekers in order to identify the
differences in treatment and be able to considathdr the differences between access
seekers constitute discrimination.

The following sections set out the approach thatAECC will follow in applying the
non-discrimination principle in relation to relatadtivities. Although these principles
are described with reference to specific relatéwidies, the ACCC considers that they
can also be applied by network access providetfgein interactions with access
seekers on operational matters more generally.

5.1. Product development, service and facility
improvements and preparing for supply of services

This section deals with the related activitiesub-sections (1)(a) to (e) in sections
152ARB and 152AXD.

For product development or service improvemenviigts that are initiated by a
network access provider, or activities that are@eindertaken at industry level with
co-operation by the network access provider, th€8Qvould expect that network
access providers ensure that access seekers bhaad\a similar opportunity to
provide input into the product development or ssgvmprovement process. This may
take the form of documented processes and procgdueh as the Product
Development Forum rules that NBN Co has publishild it Wholesale Broadband
Agreement.

However, the ACCC does not consider that the neorilhination provisions would
prevent network access providers from engaging agtless seekers on product
development or service improvements on a bilateals. This could ensure that
incentives for service innovation are preserved.

Example 5: Bilateral product development

Consider an example where an access seeker appsaacietwork access provider
to facilitate the development of a new product tied been designed or
contemplated by the access seeker. The networkspcevider accepts the access
seeker’s request and the two parties engage itetalgproduct development
activities. The network access provider does nafynother access seekers of these
activities.

A second access seeker then makes a similar appt@#ee network access provider
to develop a new product. The network access peovifuses this request.

Access seeker classes

The ACCC would first consider whether the relevactess seekers belong to the
same class. The first consideration would be whdtieeaccess seekers are currently
purchasing the same products from the network aquesider and are competing In
the same market. In this example, the ACCC wowdd abnsider whether the access
seekers are likely to compete in the same markibteiiuture as a result of
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developing their respective products. Unless tloessseekers do not, or are not

expected to, purchase similar products from thevorkt access provider or compet
in the same market, the ACCC is likely to consithat the access seekers belong to
the same class.

D

Equal opportunity

A4

If the ACCC considers that both access seekermpetthe same class, the ACC(
would then consider whether they have been givesgaal opportunity to develop
their products. In this case, the network accessiger has not provided equal
opportunity to both access seekers to develop fgineducts. The first limb of the
non-discrimination principle would therefore notsadisfied.

Consistency with object of Part XIC

Having established that the access seekers wemaated with equal opportunity
the ACCC would only consider the refusal to engagaroduct development
activities with the second access seeker to bedmsmmiminatory if it was consistent
with the long-term interests of end-users.

In this example, the ACCC would consider factorshsas whether the refusal to
engage in product development activities with theosd access seeker would make
it more difficult for the access seeker to devetsgproduct, and the implications th|s
could have for competition in the market in whidthbaccess seekers operate. The
ACCC might also consider whether there was a patieconsistently favouring
some access seekers over others in product devefg@activities and the
implications of this. It would also consider whetlige refusal was justifiable on
grounds that it was inefficient for the network @ss provider to engage in product
development activities with the second access seeke

The ACCC recognises that there may be circumstanbes, for operational or
practical reasons, network access providers nepdduotise certain tasks or sequence
tasks performed for access seekers in certain WangsACCC does not expect network
access providers to establish or maintain formsilesys for allocating opportunities for
participating in these activities between acceskeys. Network access providers
should, however, be able to explain how accesssedlave been chosen for particular
activities if this information is sought by the ACC

Example 6: Trial of new or enhanced services invoiig multiple access seekers

Consider an example where a network service prowsdereparing to conduct a trial
of a new product or an enhanced version of aniegigtroduct. A number of acces
seekers indicate that they would like to particgatthe trial, but due to operational
constraints, the network access provider cannairanwdate all access seekers in
the trial. In order to proceed with the trial, thetwork access provider selects the
access seekers that will participate and thosentiiatot.

Access seeker classes

The ACCC would first consider whether those sebbébe the trial belong to a
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specific class, and those not selected belonglifieaent class. The ACCC would
consider that access seekers belong to the sastiicthey are currently purchasing
the same products from the network access proa@rare competing in the same
market. For example, if a network access providelentakes a trial of a new
business-grade product, it could be reasonablectade access seekers that only
provide, or wish to provide, services to residdnigers into a different class from
access seekers that provide business products.

Equal opportunity

The ACCC would then consider whether access seekénie same class have

received an equal opportunity to participate inttiad. In this example a number of
access seekers in the same class requested batiraigson participating in the trial.
The ACCC would likely consider a number of factorduding:

« whether access seekers were treated in an equalivaday a single selection
process, despite not all access seekers beindesglec

» whether the trial was one in a series of trialsautaken by the network
access provider, and whether access seekers wkBedost were selected to
participate in the same trial in a different looator at another point in time;
and/or

« whether an access seeker was previously selectesduture opportunity t
participate in a similar trial.

O

The ACCC may also weigh-up whether there are ctardipatterns of favouring or
neglecting certain access seekers. The ACCC wkdly Iconsider that equal
opportunity had not been provided if a consistexttgun of favouritism emerged.

Consistency with object of Part XIC

If the ACCC was not satisfied that access seekeitsel same class have received an
equal opportunity to participate the trial, it wdulonsider whether this was
consistent with the long-term interests of end-siser

The ACCC may consider such factors as whetherehgark access provider’s
selections or selection processes (which resulhiy a subset of access seekers in a
class being selected for the trial) would inhibieohance product and service quality
development in downstream markets; the cost imgpioa of trialling a subset of
access seekers in the class versus the whole alatsyhether the competitive
process between access seekers is underminew/fetner access seekers that ar
selected to participate in the trial are providethwa competitive advantage by virtue
of their selection).

D

5.2. Ancillary services

The information provided in this section relateshte related activity specified in sub-
section (1)(f) in sections 152ARB and 152AXD.
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Providing ancillary services would be an activhat is ancillary or incidental to the
supply of a declared servie&xamples of ancillary services include facilitesess
services, system interfacing services and instatiegervices.

Example 7: Facilities access

One of the ancillary services that network accessigers may provide are facilities
access services, which allows access seekers s& lamal operate equipment used|for
interconnecting their networks with the networkesscprovider’s network.

Consider an example where a network access propideides a facilities access
service that allows access seekers to install eggmp in racks inside an exchange
building. The number of rack spaces is limited #renetwork access provider
would need to decide how to allocate the rack spheéwveen access seekers.

Access seeker classes

The ACCC would first consider whether the relevactess seekers belong to the
same class. The ACCC will likely consider therd#oa broad class based on the
products purchased and/or the downstream marketder

Equal opportunity

The ACCC would consider whether the network acpessgider had offered rack
space on the same terms and conditions to all aseekers in this class. The ACGC
would then consider the process used, and decisiane, by the network access
provider for allocating rack space. If the netwadcess provider used a standard and
transparent process for all access seekers thatmbeystemically favour or neglect
certain access seekers, the ACCC is likely to damghat access seekers have begen
given equal opportunity.

Consistency with object of Part XIC

If the network access provider does not provideaegpportunity through a standarnd
and transparent process that does not favour addisitage particular access
seekers, the ACCC would need to be satisfied theias consistent with the long;
term interests of end-users. The ACCC would comghieimplications for
competition of particular access seekers havingerfeorourable access to facilities
than others, and whether the favouring of particatxess seekers would lead to
more efficient use of the network access provideesvork.

5.3. Provision of information

This section relates to the related activity spedifn sub-section(1)(g) in sections
152ARB and 152AXD.

If a network access provider intends to provideinfation about related activities that
is relevant to all access seekers in a particldescthe ACCC considers that the

> Ancillary services may potentially also be deatbservices.
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network access provider should endeavour to pravidenformation to access seekers
at the same time. In this case, network accessga®svmay consider whether the
information could be made available through thélBBystems, or whether it could be
made publicly available.

However, the ACCC does not consider that the nsaraiination provisions would
prevent network access providers from engaginglatdnal discussions with access
seekers on related activities.

Example 8: Provision of information on related actvities

Consider an example where an access seeker séaksation from a network
access provider about a ‘related activity’ thateilevant to or affects all or a range of
access seekers (such as about the terms and oasdfisupply of a product that ig
still under development). The network access prvatovides the information to
the access seeker. However, the network accesglpraloes not provide this
information to other access seekers until it redeaspublicly some time later.

Access seeker classes

The ACCC would first consider whether the relevactess seekers belong to the
same class. In this example, the class would datsstill access seekers that would
be likely to purchase the product when its suppiymences.

Equalopportunity

If the ACCC was not satisfied that the first accamsker belonged to a different class
from the other access seekers, it would need tsidenwhether equal opportunity to
access the information was given to other accedses®in the class.

The ACCC does not consider that in order to proegeal opportunity, the network
access provider is required to provide all inforimatsought by one access seeker to
all access seekers in all circumstances. In sosesgauch as for information not
directly relevant to or affecting other access segk the ACCC considers that the
network access provider can provide equal oppdstiny dealing with all requests
for information by access seekers in a similar neann

However, if the information relates to key asp&ttéhe network access provider’s
services and is likely to affect all access seekeasmaterial way, the ACCC would
consider that the information needs to be provideall access seekers in the class at
the same time.

In this example, the ACCC would likely considerttegual opportunity has not been
provided.

Consistency with object of Part XIC

If the ACCC considered that equal opportunity hatlleen provided, the ACCC
would need to be satisfied that the advanced pmvisf information to a single
access seeker would be consistent with the lomg-teterests of end-users.
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In considering the impact of the advanced noticeenhs and conditions of supply of
the new product on competition, the ACCC would adeismatters such whether the
length of the advanced notice, or the informatiself, could provide an advantage
to the first access seeker that could harm conmpeiih the downstream market. The
ACCC would also consider whether providing moreaadbed notice to the first
access seeker would promote more efficient usadiravestment in
telecommunications networks.

Although this section relates to the provisionrdbrmation about related activities, the
ACCC considers that network access providers cplyapese principles in their
provision of information to access seekers moreagaly.
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6. Non-discrimination by a network access
provider in favour of itself

Sections 152AXC(7) and 152ARA(7) of the CCA provttiat a network access
provider must not discriminate in favour of itselfthe supply of declared services.
This obligation does not extend to the carryingpbrelated activities.

When considering whether a network access providerdiscriminated in favour of
itself, the ACCC will assess whether the networkeas provider has supplied declared
services to its own business units on an ‘equivaef inputs’ basis.

Equivalence of inputs requires network access pgersgito:

» supply access seekers with the same productswcagon the same terms and
conditions and in the same timeframes;

e provide access seekers with the same systems acelsges and use these
systems and processes in the same way, withirathe imeframes; and

» provide access seekers with the same commercahiation on products,
services, systems and processes in the same timesfra

To constrain the incentive and ability for netwadcess providers to preference a
downstream retail operation over another wholesastomer (i.e. access seekers), all
network access providers—subiject to limited exeamzt—will be subject to
‘wholesale-only’ obligation$.That is, they will not be able to supply retaiblemsers
over their own networks.

This will not, however, restrict network accessyders from supplying services at
different layers of the network architecture. Feample, network access seekers may
choose to start supplying Layer 1 (i.e. dark filme)ayer 3 services—in addition to
pre-existing Layer 2 bitstream servitego wholesale customers. If that occurs, the
incentive may arise for network access providerzréderence their upstream and/or
downstream business units to the detriment of aceeskers.

The ACCC does not expect to see examples of sptgwf declared services by NBN
Co in the short to medium term. In the event, havethat network access providers
begin to provide Layer 1 or Layer 3 services taeascseekers, they will need to ensure
that any declared services are offered and supphieah equivalence of inputs basis. In
that case, the ACCC will likely supplement or updttis explanatory material
wherever additional guidance is necessary.

® Revised Explanatory Memorandum to the TLA Bill,149.

" National Broadband Network Companies Act 20819 (NBN corporations) antklecommunications
Act 1997 s. 143 (designated superfast telecommunicatietsank providers).

8 Designated superfast telecommunications netwarkigers will be required to supply a Layer 2
bitstream service. Similarly, NBN Co’s service offfig is also based on a Layer 2 bitstream service.
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7. Non-discrimination in regulatory decisions
made by the ACCC

Under sections 152BCB(4A) to (4C) and 152BCB(4Gtd) of the CCA, the ACCC

is prohibited from making an Access Determinatiomalation to services provided by
network access providers which has the effect {dweindirect) of discriminating
between access seekers. Further, sections 152BDAGAAC) and 152BDA(4G) to
(4J) of the CCA prohibit the ACCC from making a 8iimg Rule of Conduct that has
the effect (direct or indirect) of discriminatingtiveen access seekers. This section
provides information on how the ACCC intends tolgppese provisions in the making
of an Access Determination or Binding Rule of Cartdu

For the purposes of these provisions, the ACCCidersthat direct discrimination
refers to circumstances in which there are diffeesrin terms and conditions between
access seekers and the differences do not sdtesfyan-discrimination principle. The
ACCC considers that indirect discrimination refergircumstances in which uniform
terms and conditions between access seekers Héatenli impacts or outcomes for
different access seekers. Of note, if ‘non-disanation’ meant that no differences were
allowed across access seekers, instances of indisecimination might be unable to
be avoided.

The ACCC will apply the non-discrimination prinagavhen making an Access
Determination or Binding Rule of Conduct.

The ACCC considers that if it makes an Access Dateation or Binding Rule of
Conduct, it is likely that it will include terms drconditions that are available to all
access seekers in a particular class (e.g. thahase the same product or that compete
in the same downstream market). In this case, th€@ considers that the terms and
conditions would satisfy the first limb of the ndiscrimination principle. The Access
Determination or Binding Rule of Conduct would tfere not have the effect of
discriminating between access seekers.

However, the ACCCouldmake an Access Determination or Binding Rule ofdioct
that made different terms and conditions availébldifferent access seekers in the
same class, for example, if it considered thatarmfterms and conditions between
access seekers would result in different outcormedifferent access seekers (indirect
discrimination). In making the Access DeterminatwrBinding Rule of Conduct, the
ACCC would nonetheless also need to have regattetong term interests of end-
users (as per sections 152BCA and 152BDAA of th&C8ence, if different terms
were offered in an Access Determination or Bindiwde of Conduct to different
access seekers within the same class, under nor@tances could those differences be
inconsistent with the long term interests of endrsisHence, the second limb of the
non-discrimination principle would always be saédfby virtue of the legislative
requirement that in making an Access DeterminatioBinding Rule of Conduct, the
ACCC have regard to the long term interests of esets.

The ACCC does not consider that existing Acceseagrents prohibit it from making
an Access Determination or a Binding Rule of Comdlat includes different terms
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and conditions to those in existing Access Agredmeén any case, presumably the
ACCC would only be making an Access DeterminatioBioding Rule of Conduct in
relation to matters on which network access praogided access seekers are unable to
reach agreement — hence, it is not clear that tamdsconditions relating to these
matters would yet be covered by an Access Agreement
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8. Exemptions to non-discrimination

Sub-sections 152AXC(2) and (3) and sub-section®\R?42) and (3) of the CCA
permit discrimination by a network access proviagainst an access seeker in the
supply of declared services in limited circumstaice

Discrimination against an access seeker in thelgubpleclared services is permitted
if the service provider has reasonable groundlieve that the access seeker would
fail (to a material extent) to comply with the tey@nd conditions on which the service
provider complies with the relevant standard acobsigation.

These exemptions also apply to discrimination gutatory decisions made by the
ACCCk®

The ACCC considers that whether a network accessdar has ‘reasonable grounds’
is an objective test. That is, it must be just apdropriate in all of the circumstances
for the network access provider to hold the beligle ACCC would expect the
network access provider to be able to demonstrhteitthas come to its belief.

To discriminate against an access seeker for narptance with the relevant terms
and conditions, the ACCC considers that the reasmusdd also need to be non-trivial.
As a general rule, the ACCC would be unlikely togider that a single breach of a
term or condition constituted evidence of failui@a material extent’, except in
circumstances where the breach affects the netprorkder’s ability in an important
or relevant way to comply with its standard aceagdgyations.

The provisions provide the following examples @dsonable grounds’:
» evidence that the access seeker is not creditwaatity

» repeated failures by the access seeker to comiytiae terms and conditions
on which the same or similar access has been mdvid

8.1. Evidence of creditworthiness

The ACCC considers that this exemption will applyern the network access provider
has reasonable grounds to believe that a singksaaeeker will not be able to pay the
charges invoiced by the provider when due. The ACGGSiders that the exemption
should not apply to all terms and conditions reldtecredit and creditworthiness. For
example, the ACCC considers that flrecessedy which the network access provider
will determine whether or not an access seekeaeditevorthyshouldcomply with the
non-discrimination provisions.

® These do not apply to discrimination between acseskers in the carrying on of related activities.
10 see ss. 152BCB(4B), (4C), (4H) and (4J); ss. 152B4AB), (4C), (4H) and (4J) of the CCA.
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The network access provider must have reasonabisds to believe that the access
seeker is not creditworthy. The ACCC considers sloate examples of evidence of
reasonable grounds may include:

» a history of failing to pay money when due;

» receiving multiple breach notices over a reasonatileunt of time;

» failing to provide or maintain adequate financietwsrity as required; and
* insolvency.

If the network access provider has reasonable giotmbelieve an access seeker is not
creditworthy, the ACCC considers that it may distnate against this access seeker by
requiring a higher level of financial security asurance and performing more frequent
credit risk assessments in addition to what it \daeljuire from another access seeker.
The ACCC considers that the network access progldeuld not impose other terms
and conditions that are unrelated to the lack edlitworthiness.

8.2. Repeated failures to comply

Network access providers are permitted to discrat@ragainst an access seeker if the
access seeker repeatedly fails to comply witheh@$ and conditions on which the
same or similar access has been provided.

The ACCC considers that some examples of repeatiedes may include:

* repeated failures to rectify breaches of termsamdlitions of supply, or
failure to rectify a significant breach of a termcondition; and

* inability to reasonably comply with compatibilitphé systems testing
requirements.

The ACCC considers that the form of discriminatagainst an access seeker for
repeated failures would be able to include refusiegy service orders from the access
seeker; suspending existing orders; reducing secharacteristics; and in some
circumstances disconnecting a service. The ACCGiders that the network service
provider should only discriminate to the extent tine access seeker continues to falil
to comply, or has not remedied a breach.
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9. Statement of differences

Under sections 152BEBA, 152BEBB and 152BEBC of@i@A, NBN Co is required

to provide a statement of differences to the ACG@nvan Access Agreement contains
terms and conditions that differ from the standarchs or conditions set out in the
applicable Special Access Undertaking, StandarchFdrAccess Agreement or Access
Determination.

Similarly, under sections 152BEBE and 152BEBF, glesied superfast
telecommunications network providers must provicggadéement of differences when
the terms and conditions in an Access Agreemefdrdifom the applicable Special
Access Undertaking or Access Determination.

These statements must be provided to the ACCCmwitldays after the day on which
the Access Agreement was entered into.

The explanatory memorandum to the TLA Actes that the purpose of the registers,
and the statements of differences, is to providesiparency to access seekers in cases
where an agreement has been reached that deviateshfe standard termsin that
context, they are likely to be used by access ssa&adentify any different terms or
conditions which may be available from their netkvaccess provider. In addition,

they will be used by the ACCC to identify potentahtraventions of the non-
discrimination provisions.

9.1. Form of statement

The statement of differences must be providedform approved by the ACCE It

must identify the parties to the Access Agreemedtdescribe the differences between
the terms and conditions set out in an Access Ageet and the terms and conditions
set out in the applicable Special Access Undertgkatandard Form of Access
Agreement or Access Determination.

The ACCC is also able to set out such other infoiongif any) about the Access
Agreement as is required by the form of the statgrie

The form of the statement of differences requirgdie ACCC consists of:
* acover letter to the ACCC; and

* a marked-up copy of the relevant sections of thecBp Access Undertaking,
Standard Form of Access Agreement or Access Detartion.

The cover letter must identify the parties to theedss Agreement, and the
commencement date (either of the Access Agreemiéheorariation to the Access

" Revised Explanatory Memorandum to the TLA Bill,154.
12 sections 152BEBA(L), 152BEBB(1), 152BEBC(1), 15HEH1), and 152BEBF(L).
13 Sections 152BEBA(L)(j), 152BEBB(1)(j), 152BEBC({})(l52BEBE(1)(k), and 152BEBF(1)(k).
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Agreement) and the expiry date of the Access AgezenThe ACCC will also require
the form of the statement to contain the followadylitional information:

« if the statement relates to differences to a StahBarm of Access Agreement,
the cover letter must identify whether or not tiiféedences will be reflected in
amendments to the Standard Form of Access Agreemeaif so by when
these amendments will be made;

« if the differences are also proposed to be offévesitcess seekers that are
under existing Access Agreements, the cover lettest indicate by when these
access seekers will be offered the opportunityrerad their Access
Agreements; or

« if the differences are not going to be offered tfteo access seekers, the cover
letter must also outline broadly the implicatiohe tifferences are likely to
have for competition, use of the network accessigen’s network, and
investment in that network.

This form of statements will enable access seekaighe ACCC to identify
differences between the Access Agreement and apdiSpecial Access Undertaking,
Standard Form of Access Agreement or Access Detation, and whether there is an
opportunity to obtain those differences. It wikalallow the network access provider
to justify why it considers any differences in oppaity to be consistent with the long
term interests of end-users.

The cover letter and marked-up document shoulcbgtte the following email address
which has been established for the lodgement térsents of differences:

statementdifferences@accc.gov.au

The ACCC requests that the statements are lodgel@dtronic form, either in PDF or
Microsoft Word format which allows the statemenitt® be searched.

9.2. Register of statements

The ACCC is required to keep and maintain registéstatements of differences and
make the statements available for inspection oiAtDEC’s website. The registers are
to be known as the Register of NBN Access AgreerSeatements and the Register of
Layer 2 Bitstream Access Agreement Statements.eTteggsters will be available for
inspection ahttp://www.accc.gov.au/content/index.phtml/item4G.

Where information in a statement of differencedisntified as confidential or could

otherwise be reasonably expected to substantiegfyghce the commercial interests of
the relevant party, and that prejudice outweiglespiblic interest in publication of the
material, the ACCC may remove that material froeplblic version of the statement.

The ACCC expects network access providers to gléaentify any confidential or
commercially sensitive information that they wishbe excluded from the public
registers.
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10. Enforcement

Under sections 152AZ and 152BA of the CCA, compleawith the non-
discrimination obligations is a carrier licence diion and service provider rule.
Accordingly, a breach of the non-discrimination\pstons by a network service
provider amounts to a breach of its carrier liceomeditions and service provider
rules pursuant to sections 68 and 101 offibkecommunications Act 199the Telco
Act). Failure to comply with the non-discriminatipnovisions will also render a
network access provider liable to court orders uséetion 152BB of the CCA.

The ACCC has a role in enforcing the non-discririoraprovisions under both the
CCA and the Telco Act. Specifically, where a comération has occurred, the ACCC
has the ability to:

» seek recovery in the Federal Court of a pecunianafty of up to $10 million
per contravention for corporations and $50,000cpetravention for
individuals;

» seek restraining or performance injunctions to emsompliance with the non-
discrimination provisions; and/or

» seek an order in the Federal Court requiring tlowigder to comply with the
obligation or compensate any person who has sdfietess as a result of the
contravention, or any other order that the countkihappropriate.

This does not prevent any other party whose intesae affected by a contravention of
the non-discrimination provisions from seeking esdeom the Federal Court. Under
section 152BB of the CCA, parties may apply toFkderal Court to seek orders
directing the network access provider to comphhfite provisions; compensate the
party for loss or damage suffered as a resulte@ttntravention; or any other order
that the court thinks appropriate.

The ACCC'’s primary aims in enforcing the non-disgnation provisions will be to:

» stop unlawful conduct;

deter future offending conduct;

undo the harm caused by contravening conduct;

encourage the effective use of compliance systant;

where warranted, punish the wrongdoer by the intjposof penalties or fines.

These aims can be achieved through a variety ohamems. For example, the ACCC
could seek to resolve the matter administrativeligyoaccepting a section 87B court
enforceable undertaking from the relevant netwadeas provider. Alternatively, the
ACCC may choose to pursue litigation to seek peglinjunctions or orders.
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The magnitude of ACCC action will depend on theasemness of the conduct in
guestion. When determining the seriousness ofachreand the appropriate
enforcement mechanism, the ACCC will consider tieting factors:

» the effect that the conduct has had or is likelgdage on competition;
* the extent and blatancy of the conduct;

» whether the conduct is on-going; and

» whether the network access provider has co-opevetadhe ACCC.

The ACCC will consider each of these factors sepfrand each will be given
appropriate weight according to the circumstanéeseocontravention. These
factors are not exhaustive and are not listed deroof priority.

The ACCC will detect potential breaches of the dstrimination provisions through

a combination of statements of differences and ¢aimis from access seekers. A
statement of differences will enable the ACCC &niafy differences in terms and
conditions offered by network access providerstl@nother hand, the ACCC will rely
on complaints from access seekers who have, fangbea experienced discriminatory
treatment or have been refused terms or conditidmsh have been provided to
another relevant access seeker (as identifieckin skatement of differences). The
ACCC would encourage that access seekers takenadaecsteps to resolve complaints
around discriminatory conduct with the relevanwwark access provider before
approaching the ACCC.

Further information on the ACCC'’s general appromcanforcement is outlined in the
ACCC'’s Compliance and enforcement polity

14 Available athttp://www.accc.gov.au/content/index.phtml/itemigi7864
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