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ACCC Infocentre  - phone 1300 302 502
The new ACCC phone centre is now operating. Trained staff are ready to take complaints and inquiries relating to trade practice
business and consumer issues. Lines are open from 8:30am to 6pm.
Matters which require detailed follow up are referred to specialist staff in relevant regional offices.
National Australia Bank
After the ACCC had instituted proceedings the Federal Court found that the National Australia Bank acted unconscionably in June 1998
in its dealings with Mrs Kathryn Ashton by obtaining a guarantee as security for a business loan to a company of which her husband was a
director. Her husband was seriously incapacitated at the time.
Mrs Ashton was not a director or shareholder of the company and NAB did not explain the nature or effect of the guarantee, or advise her
that she should obtain independent legal advice. The ACCC had also alleged that NAB knew the company was in serious financial
difficulty but did not inform Mrs Ashton.
Professor Fels said "The prohibitions on unconscionable conduct in the Trade Practices Act 1974 will continue to be an ACCC
enforcement priority. NAB and other financial institutions should not take unfair advantage of a person in a vulnerable situation by
obtaining a guarantee without ensuring the person has full knowledge of its terms and effect.”
For more details and text of court orders please see MR 5/6/01
AACCCCCC  BBrr iieeff iinng
Unconscionable Conduct
C o m p e t i n g  F a i r l y  F o r u m  Q u e s t i o n s
Over 60 questions were submitted to the May Competing Fairly Forum. All have received responses where contact details were provided.
Questions submitted in the lead up to the Forum dealt primarily with issues of broad ACCC policy, while those received on the night were
more specific to unconscionable conduct. Areas covered included:
•  retail tenancy;
•  ACCC complaints handling procedure;
•  dispute resolution;
•  the sale of primary products;
•  dealings with financial institutions and government; and
•  consumer issues.
Complaints received on the night were referred to the appropriate ACCC regional offices. The most frequently asked questions have been
posted on the Forum web-site http://forums.accc.gov.au.
From the Small Business Commissioner

With additional funding announced in the May Budget the ACCC is allocating additional resources to its rural and regional and small
business role. Part of this role will be the expansion of the ACCC Competing Fairly Forum satellite broadcast to rural and regional
towns throughout Australia.
The next satellite Forum is scheduled for the early evening of Tuesday 2 October 2001. The Forum will once again be hosted by George
Negus with ACCC Chairman Professor Allan Fels on the Panel. The subject to be addressed is “Advertising and Selling”.
Other important developments which are reported in this ACCC Briefing include:
•  Significant amendments to the Trade Practices Act which cover gaps in protections available to small business and consumers;
•  Amendments to the mandatory Franchising Code of Conduct;
•  A review of telecommunication price movements and the release of an ACCC guide on the Telecommunication sector;
•  Strong ACCC action against “fine print” advertising involving a court declaration in relation to a Target (Coles Myer) television

advertisement; and
•  A review by the ACCC showing that business had generally complied with GST price guidelines.
Amendments to the TPA
Changes to the TPA, which passed through Parliament in June, will mean the ACCC is better placed to assist small business in
protecting its rights in relation to anti-competitive conduct.
The changes cover a range of elements including:
•  clarification that the unconscionable conduct provisions apply to State/Territory jurisdiction;

•  extension of the ACCC’s right to take representative action and seek damages under Part IV of the Act ie the restrictive trade
practices provisions;

•  court discretion to allow the ACCC to intervene in private proceedings where the issues are of public interest;
•  court to allow ACCC to seek declarations from the Court on the operation of the Act;
•  compensation to victims given priority over recovery of fines;
•  time limit for damages claims extended from 3 to 6 years;
•  extended range of non-monetary penalties eg probation, community service and corrective advertising; and
•  consumer protection penalties increased to $1mil for corporations; $200,000 for individuals. MR 12/7/01
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Most items set out in ACCC Briefing refer to Media Releases and their dates eg MR 12/7/01. These can be found on the
ACCC website www.accc.gov.au.
For e-mail copies of Briefing please send details to therese.dupe@accc.gov. or phone 02 6243 1069.
For TPA information - ACCC Infocentre 1300 302 502
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Amendments to Franchising Code of Conduct
Main changes which take effect on 1 October 2001 include:
•  The Short Form Disclosure document
Reduces categories from 23 to 11.
•  Electronic transfer of documents
Franchisors now have option of electronically transferring their documents.
•  Disclosure to in-coming franchisees
The franchisor is the only one with authority to issue the Disclosure Document.
•  Termination and the agreed rights of a franchisee
The right of a franchisor to terminate a franchise does not displace the agreed rights of a franchisee.
•  The role of mediation clarified
Must be conducted in Australia and include a person authorised to settle the dispute. Can be terminated by a mediator’s certificate if not
successful.
•  ‘Usual wholesale price’ defined
To avoid building the franchise fee into the wholesale price of the product.
For details - website, SCALEplus at www.law.gov.au or for tracked changes- the ACCC website www.accc.gov.au. Copies on sale at
AusInfo. MR 29/6/01

Unconscionable Conduct

Medibank Private
Medibank Private Ltd has given court-enforceable undertakings to the ACCC regarding unconscionable conduct in its dealings with
Toowong Private Hospital, an independent specialist psychiatric hospital located in Brisbane. It was alleged that Medibank Private had
attempted to impose a unilateral variation clause in its proposed agreement with Toowong allowing Medibank Private to vary the terms of
the agreement without the consent of the hospital.
Medibank Private is Australia's largest health fund, while Toowong is a small, 54 bed, independent specialist hospital. The agreement with
Medibank Private was extremely important to Toowong for commercial reasons as all its main competitors had agreements with Medibank
Private. The clause was not discussed and Toowong had had the impression that the clause was standard.  The ACCC has urged parties in
the health sector to adopt the voluntary Code of Practice aimed at enhancing the process of contract negotiations as one means of helping to
avoid unconscionable conduct. MR 22/5/01
Consumer and Small Business Protection
Call For Eviction of Cybersquatters
ACCC has called for a concerted global effort to ban 'cybersquatting.’ Cybersquatters register a domain name anticipating that someone
with a more legitimate claim to the name will pay to have it transferred for their use, or be stopped from having an online presence.
The ACCC considers that: people registering domain names should be required to show a legitimate interest in the names; there should be
additional generic and second-level domains to better serve the needs of different types of users; and, courts or amended arbitration
processes should be relied on to resolve these types of disputes. MR 18/6/01

Greenstar Pyramid Scheme
The ACCC has instituted proceedings against Greenstar Co-operative Ltd and a group of other related companies and directors alleging
they were involved in an illegal pyramid and referral selling scheme.
The ACCC has also alleged that the companies misled consumers and made false representations about the attributes of a transaction card
and an earthworm farming program which were part of the pyramid selling scheme.
The ACCC is seeking court orders, including urgent interim injunctions, against Greenstar, the other companies, and the directors.
MR 7/6/01

 Door-to-Door Sellers
The ACCC has instituted proceedings in the Federal Court in Melbourne alleging that door-to-door sales agent company Axxess Australia
Pty Ltd engaged in misleading and deceptive conduct and unconscionable conduct whilst selling and marketing residential telephone
services. Agents illegally obtained signatures from consumers by various deceptive means.
Agents also signed up elderly and vision impaired people. Some agents also insisted that transfer documents be signed without giving the
customer the opportunity to read or comprehend the document. MR 28/5/01

Ansett Frequent Flyers
The ACCC became aware during its inquiry into frequent flyer schemes, that some members travelling on Singapore Airlines since
September 1998, may not have received their full entitlement of Global Rewards points. Ansett has agreed to rectify this by crediting the
points plus 5,000 bonus points.
It is important that advertised rewards are honoured. Offering frequent flyer points without intending to supply those points as offered
risks misleading consumers, and ACCC action under Sections 52 and 54 of the TPA.
The ACCC is currently investigating frequent flyer schemes and is discussing Ansett's broader trade practices compliance in the context of
its inquiry.
Consumers who are unclear regarding this can contact the Ansett Global Rewards Service Centre on telephone 1300 13 22 66.
MR 15/5/01

Advertising and Selling Guide Update
Ad n consultation
wit
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vertising and Selling is the ACCC's key consumer protection publication.  It is currently being reviewed and updated i
h industry, government and consumer groups.  It will be re-launched later this year.
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New ACCC Publications
New ACCC publications include:
•  a booklet on Internet Service Providers – fair.com;
•  new product safety guides: balloon-blowing kits, bean bags, elastic luggage straps, exercise cycles, paper patterns for nightwear,

pedal bicycles.
The ACCC Journal will soon be available on CD-ROM.
Publications can be obtained from ACCC website/Publications or phone (02) 6243 1143 or by email robert.booth@accc.gov.au
Unconscionable Conduct on video
Fair Game and Fair Go is a new video on unconscionable conduct in business using ‘real-life’ scenarios. Also available is a video of the
May Competing Fairly Forum, featuring panel discussion from trade practices experts, including Professor Allan Fels, and questions from
small business people across Australia. Copies can be purchased from ACCC Publications for $10 each – ph 02 6243 1143
The latest ACCC Journal Issue 32 also has a feature on Unconscionable Conduct as well as information on the Australian electricity
market and product safety.
Calls For Criminal Sanctions for Price-Fixing Offences
ACCC Chairman, Professor Allan Fels in an address to the Australian Law Reform Commission Conference - Penalties: Policy,
Principles & Practice in Government Regulation, has called for criminal sanctions, including imprisonment as a penalty for hard-core
cases of collusion, such as price fixing, bid-rigging and market-sharing. In the worst cases they impact on consumers and small business
through over-charging.
Such a move would bring Australia into line with a number of its major trading partners.
For more details the speech is available on the media release for 8 June 2001 on ACCC website. MR 8/6/01

Company Admits Resale Price Maintenance
American Golf Supplies Pty Ltd, the sole Australian distributor of prestigious PING golf products has given court enforceable
undertakings to the ACCC after admitting that a contract it circulated to retailers breached the resale price maintenance provisions of the
Trade Practices Act.
Requiring a retail customer not to advertise goods at a price less than a price specified by the supplier constitutes resale price
maintenance. The principle underlying this provision of the Act is that the ability to advertise discounts is essential to retailers who wish
to engage in price competition.
American Golf Supplies has agreed to not engage in conduct that constitutes resale price maintenance, carry out corrective advertising and
a corporate trade practices compliance program. MR 23/5/01
Mergers/Takeovers
Restrictive Trade Practices
AACCCCCC  RRoouunndd  UUpp        *for details visit ACCC website www.accc.gov.au. See Media Releases.
Undertakings related to Franklins Sale
The ACCC did not oppose the proposal related to the sale of Franklins supermarkets after accepting legally-enforceable undertakings
from Dairy Farm Management Services, Franklins and Woolworths.  The undertakings relate to the process by which stores will be
transferred from Franklins to independent operators.
Professor Fels noted that the undertakings would underpin a significant boost to the market share of independent grocery retailers.
Franklins and Dairy Farm undertakings
As a result of the undertakings, Franklins will not allow its 'No Frill's' and 'First Choice' product brands to be used by major supermarket
chains other than a non-exclusive right to use the brands temporarily for three months in the event that a chain acquires a Franklins store
with remaining stock.

Woolworths undertakings
In agreeing to Woolworths acquiring 67 Franklins stores, half the initial number sought, the ACCC has required Woolworths within three
months of each acquisition to remove reference to the store having been a Franklins store and stop selling 'No Frills' and 'First Choice'
brands.
To promote competition, Woolworths is required to divest its stores at North Strathfield, Newport, Leichhardt, Waterloo, Newtown and
Forestville.

An edited undertaking, including stores which will be made available to Woolworths and JIDA is on the ACCC website. MR 7/6/01
Consumer and Small Business Protection

Crack Down on Fine Printing Advertisi
/Page 3
ng
ACCC has in the past few months successfully taken action against businesses that have used “fine print” advertising to qualify
advertisements appearing in both hard print and television/radio. The latest case resulted in corrective advertisement on behalf of Target
(Coles Myer) retail stores. The court declared a number of national Target newspaper and TV ads were false, misleading and deceptive.
The ACCC is taking similar action against Medibank Private, Medical Benefits Fund of Australia, and Buttercup Bakery. Earlier action
had resulted in orders against an automotive retailer (Goldy Motors) and administrative solutions with American Express and a lending
group Pocket Money.
MR 15/7/01
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Regulated Services
Warning on Airport Charges
In a submission to the Productivity Commission, the ACCC has warned that full deregulation could result in higher charges for the
travelling public. The large airports are regional monopolies and currently CPI-X price caps apply. Increases in charges are not warranted
and have the potential to damage the tourism industry.
The ACCC also proposed that:
•  a price cap be put on major airports but not on some of the smaller airports currently regulated:;
•   new investment provisions be introduced to make it simpler for airport operators to obtain appropriate returns;
•  taxi charges continue to be included in the price cap; and
•  services covered by the price cap be broadened to include aircraft refuelling services.
The ACCC's submission is available on its web site at www.accc.gov.au.  MR 15/6/01

Melbourne Airport Taxi Fee Proposal
The ACCC Commissioner with responsibility for airports, Mr John Martin, announced that the ACCC has accepted $0.66 of the proposed
fee put forward by Melbourne Airport of $1.40. The ACCC considered the new fee as necessary for new investment attributed to the taxi
facility.
Melbourne Airport could have brought in the full fee but would need to lower other aeronautical charges and seek ACCC approval.
The regulatory arrangements covering price-capped airports allow airport operators to apply to the ACCC to recover the costs of 'necessary
new infrastructure' expenditure by imposing increases outside the price cap. The provisions are designed to provide incentives for the
timely development of necessary new aeronautical infrastructure. MR 25/5/01

Draft Decision on South West Queensland Gas Pipeline
ACCC has issued its draft decision for access arrangements for Epic Energy's SW Qld Pipeline. This is the second of four draft decisions
due this year for pipelines covered by the National Access Code and subject to the national access regime. Under the Code, an operator of
covered pipelines is required to submit an arrangement to the ACCC describing the terms, conditions and reference tariffs for access to the
pipeline. The draft decision is available on the ACCC's website http://www.accc.gov.au or by contacting Ms Diana Egerton-Warburton on
(02) 6243 1166. MR 14/6/01
Telecommunications Deregulation of Intercapital Transmission
The ACCC has announced its final decision to remove the current access regulation on the intercapital transmission capacity service, used for
the transmission of voice, data and other communications between mainland capital cities.
Copies of the final report are available from ACCC offices and the ACCC's website http://www.accc.gov.au. MR 30/5/01

Authorisations
Sugar Agreements Authorised
The ACCC has granted authorisation to collective supply and expansion agreements between sugar cane growers in North Queensland and
CSR. The authorisation enables sugar cane growers and CSR to give effect to collectively negotiated terms and conditions of cane supply to
the CSR-owned mills in the Burdekin region. The ACCC was satisfied that the agreements would deliver public benefits in the form of
output, new investment, efficiency gains, export growth and increased international competitiveness. MR 16/1/01

New Tax System
AACCCCCC  RRoouunndd  UUpp        *for details visit ACCC website www.accc.gov.au. See Media Releases.
Smooth GST P
Telecommunications Industry Booklet
ACCC’s Infrastructure Industries: Telecommunications is a simple guide to the sector. It traces the development of the industry, from full
government ownership in 1975 to today’s competitive market where consumers have benefited from cheaper calls.
Infrastructure Industries: Telecommunications is the latest in a series of publications on infrastructure industries. The others are Aviation
(May 2000) and Gas and Electricity (March 2000)
To order a copies please contact Robert Booth on (02) 6243 1143 or email robert.booth@accc.gov.au  MR 15/6/01

Telecommunications Price Falls
An ACCC report shows that the majority of telecommunication services have fallen in price over the past several years and that a broad
range of consumers have benefited from price reductions. Small businesses have experienced some of the largest annual price reductions.
The ACCC's report shows that between 1996-97 and 1999-2000 there was:
•  a 53 per cent reduction in the price of international calls;
•  a 23.5 per cent decrease in the price of national long distance calls;
•  a decease in the costs of mobile telephony by 18.9 per cent; and
•  a decrease of 13 per cent in the price of local calls.
While there was an increase in the price of basic access, there was an overall reduction in the price of fixed line services by 17 per cent over
the period.
For details of prices changes to telecommunications services between 1996-97 to 1999 visit the ACCC website or call the Infocentre on
1300 302 502. MR 27/6/01
rices Adjustment
After one year of the GST the Australian Competition and Consumer Commission has found that most businesses have complied fully
with its pricing guidelines. ACCC Chairman, Professor Allan Fels said the latest price monitoring survey, covering the period May 2000
to February 2001 shows an average price movement of 4.4%, consistent with the underlying rate of inflation and the one off increases
associated with the introduction of the NTS.

This is a good result for consumers and small businesses. An inflationary spiral would have been particularly bad for small business. At
the same time the Commission has rejected claims that it created any form of “price freeze”. MR 3/07/01
/Page 4
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Queensland
The ACCC rural and regional project in Queensland received an early kick start when one of the largest agricultural field days in the
state, Farm Fest, was held 19 –21 June at Kingsthorpe, just west of Toowoomba. ACCC Staff made contact with over 150 small
businesses and primary producers answering questions about the role of the ACCC and the TPA.

The authorisation process was of particular interest to the rural community especially to dairy farmers who were still feeling the effects
of deregulation in their industry and were waiting on the outcome of an authorisation application to assist them in negotiations with
their processors.

Overall feedback was very positive.
Paul Jones, Manager, Small Business, Queensland  ph 07 3834 4666.
Western Australia
During a recent visit to Fremantle, Rockingham and Mandurah, I visited the local Business Enterprise Centres, Chambers of
Commerce and spoke with a number of businesses in the local business incubators.

Business incubators assist new business by providing premises, advice, services and managerial support. The incubation period is
normally from one to three years during which time the businesses become established.

ACCC publications on various aspects of the Trade Practices Act are provided to the Centres and Chambers of Commerce to be
distributed to members and clients.  Small Business and the Trade Practices Act is always a much requested publication.
Siobhán O’Gara Manager Small Business, Western Australia ph 08 9325 3622
New South Wales
A large number of small business operators in NSW come from culturally diverse backgrounds. The Small Business Program in NSW
has continued to work with these businesses and their associations. The ACCC has already this year participated in the Vietnamese New
Year Festival and the Lantern Festival.

The ACCC and the NSW State Chamber of Commerce have also developed a practical alliance to educate small businesses in NSW.
ACCC officers have addressed the State Chamber's Roundtable Discussion as well as a number of regional Chambers throughout NSW.
The ACCC and NSW State Chamber of Commerce are currently developing an initiative that would see the ACCC and the Chamber
jointly presenting information seminars to businesses in regional and metropolitan chambers throughout NSW.
Nick Heys is the Manager, Small Business, NSW phone 02 9230 9151
Northern Territory
The Darwin Expo opened with a breakfast where Commissioner John Martin spoke about the role of the Commission and small
business and the TPA. He also outlined the role of the new ACCC Rural and Regional Program highlighting the positive effect this
would have in providing information to small business and consumers in these areas.

The Banking Ombudsman, Mr Colin Neave, then gave an overview of the role of the ABO and the upcoming amendments under the
Financial Services Reform Bill. The exhibition opened on Friday 13 July with exhibits by businesses from the Northern Territory and
parts of Asia.  The Expo closed Sunday after having attracted large crowds on all days.
Fiona MacRae, Manager, Small Business, Northern Territory  ph 08 8946 9603
Tasmania
Agfest 2001 is Tasmania’s premier event.  The ACCC participated for the first time and staff met many small business owners and
primary producers. The expo was attended by 70,000 people over 3 days.

Following the May Competing Fairly Forum the Tasmanian office has received complaints from small business operators regarding
alleged unfair competitive practices by Government Business Enterprises (GBE). GBE’s may be operating in a commercial market but
due to the Government resources behind them they may display practices which are in breach of the Trade Practices Act. Cases of
alleged unfair competition will be investigated by the Commission and enforcement action may be taken.
John Bardenhagen Manager, Small Business, Tasmania  ph 03 6215 9309
Reports from the State/Territory Managers for the Small Business, Rural and Regional Program in the ACCC
regional offices.
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From the Small Business Commissioner
The Commission continues to expand its information and outreach program and now has in place the Rural and Regional team
created with additional resources announced in the May 2001 Budget.
Early in October the third Competing Fairly Forum, a satellite broadcast to groups in over 90 regional towns throughout Australia,
dealt with the topic of Advertising and Selling.
In August the Commission held its periodic consultations with the ACCC Small Business Advisory Group which consists of over 20
industry and professional associations representing small business.

Other recent important developments included:
! Federal Court decisions making findings in favour of the ACCC against Rural Press for misuse of market power and against

VISY for anti-competitive conduct
! An upsurge in complaints to the Commissions from primary producers concerning their dealings with processors, agents,

wholesalers and retailers
! The ACCC has established closer links with the newly appointed Retail Grocery Industry Ombudsman
! Further moves on a National Retail Tenancy Code
! A review of the Cinema Code
! Productivity Commission reports on a range of matters affecting the ACCC roles in respect of access to essential services,

airports, telecommunications and prices surveillance
nconscionable Conduct
imary Producers
e Commission has received an upsurge in complaints from a range of primary producers including fruit and vegetable growers in
ation to their dealings with larger businesses further down the supply chain (ie. processors, agents, wholesalers and retailers).
ese matters are currently being dealt with through discussion and consultation with industry groups and some specific areas of
mplaints are being investigated.

tail Tenancy
e Commission has held discussions with the Australia Retailers Association, the Shopping Centre Council and a range of other
erested parties over concerns about relationships between tenants and large landlords especially arrangements with sitting tenants.
me parties have suggested that with differing regimes for retail tenancy in each State and Territory, a self regulatory national Code of
nduct could establish a more consistent approach to fair and reasonable practices by the industry consistent with the needs of investors
d consumers as well as retail tenants.
e ACCC is also participating directly in consultations being held by the South Australian Government in relation to retail tenancy
islation amendments being considered in that State to further protect the interests of retail tenants.

tail Grocery Industry Ombudsman
llowing the appointment of the new Retail Grocery Industry Ombudsman Bob Gausen, the ACCC has set up a regular communication
annel with the Ombudsman covering areas of common interest and overlap of responsibilities. The Ombudsman has indicated in a
ent Report to the Office of Small Business, his concern about a lack of powers to ensure effective dispute resolution processes and to
tect complainants from victimisation.
Items in ACCC Briefing at times refer to Media Releases and their dates eg MR 12/7/01. These can be found on the ACCC website www.accc.gov.au.
For e-mail copies of Briefing please send details to therese.dupe@accc.gov. or phone 02 6243 1069.
For TPA information - ACCC Infocentre 1300 302 502
Industry Codes
Film Code Review
The ACCC completed its review of the voluntary Code of Conduct for Film Exhibition and Distribution.
The review found while that the Code had led to more communication in the industry a number of long-standing issues continued to be a
concern for many exhibitors especially those in regional communities. These included problems relating to film hire rates, minimum
season lengths and terms of supply. The ACCC has recommended a number of changes to the Code including:
•  that film hire rates should be referenced to the number of weeks after national release;
•  that the special role of heritage-listed cinemas be acknowledged.
A full copy of the review is available on the ACCC website
Competing Fairly Forum
The ACCC’s third successful satellite Forum was held on Tuesday 2 October and broadcast to over 90 towns across regional Australia.
The Forum focussed on good business practices in advertising and selling. Issues covered included fine print advertising, product safety
and country of origin. The program was hosted by George Negus and featured an expert panel headed by Professor Alan Fels. The panel
answered participants’ questions ranging from issues dealing with Internet advertising to ‘hidden’ disclaimers. For a full list of
participating towns see back page. For more infomation on the Forums see www.accc.forums.gov.au
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Misleading Car Ads
Misleading advertising by a major Townsville motor dealer has led to court-enforceable undertakings being given to the ACCC. Following
up a complaint made by a small business, the ACCC found that Mike Carney Motors had placed advertisements for 15 Toyota Diesel Hilux
utilities with a steel drop side body and featuring a bull bar. The vehicles were advertised at a 'GST inclusive on the road drive away' price
of $25,990. Subsequent inquiries showed the price did not include the GST or the bull bar and was not ‘GST-inclusive’ or an 'on the road
drive away price'. MR 16/8/01
Car Ramp Product Safety
The ACCC has instituted legal proceedings in the Federal Court, Darwin against Autobarn Pty Ltd, Autobarn Darwin and Dictomax Pty Ltd
alleging that the 'Raizall 3 in 1 Jackramp' does not comply with the mandatory product safety standard for portable vehicle ramps.
It is alleged that testing by an independent body for the ACCC showed the Jackramp failed the structural integrity and design tests as set out
in the safety standard. It is further alleged that the Jackramp was supplied with incomplete instructions for use and incorrect labelling,
contrary to the requirements of the safety standard. In particular, it is alleged that the Jackramp was missing several markings including the
mandatory safety warning.  The ACCC is seeking a recall of the product by the manufacturer Dictomax. MR 10/9/01
Consumer and Small Business Protection
Misleading Tax Refund Advertisement
As a part of a settlement agreement ITP (The Income Tax Professionals) agreed to broadcast a series of corrective ads  and provide refunds
to affected consumers after ACCC action to stop misleading ads about tax refund services.
In an extensive television advertising campaign ITP had earlier offered consumers a 48-hour tax refund, saying 'no conditions' applied.
However, ITP did not obtain Tax Office refunds in 48 hours but instead arranged loans for consumers against the amount of the anticipated
refund. Most consumers were charged an additional fee between $70 and $200 to get the 48-hour loan. MR 3/9/01
Unsubstantiated Claims on the Internet
Purple Harmony Plates Pty Ltd, an Internet company based in Melbourne, was found to have engaged in misleading and deceptive conduct
by making unsubstantiated claims about health and other benefits from its anodised aluminium products.
This decision is the first for an Australian court regarding misleading conduct on the Internet. It also highlights that businesses using '.com'
domain names or overseas registration cannot evade the jurisdiction of Australian courts. MR 9/8/01
H.C.F. and Fine Print Qualifications
HCF of Australia Ltd will drop waiting periods for 1,207 new members following court-enforceable undertakings given to the ACCC. This
followed ads that may have misled or deceived, or may have been likely to mislead or deceive, the public about the benefits, conditions and
characteristics of HCF cover.
The ACCC is currently in continuing court action against Medibank Private and MBF on similar issues. MR 30/8/01
Health Industry Guide
The ACCC has published a guide to assist the health sector to better understand its rights and responsibilities. Fair treatment: Guide to the Trade Practices Act
for the advertising or promotion of medical and health services is available free of charge from the ACCC, the HCCC and is available at www.accc.gov.au.
Labelling
Misrepresented Origin of Polo Shirts
The ACCC has initiated criminal proceedings in the Federal Court alleging that GIA Pty Ltd, trading as Tamar Knitting Mills, and its
Managing Director contravened the Act by falsely representing that Chinese made polo shirts sold by Tamar were made in Tasmania by
Tamar – a well known manufacturer of knitwear items in Launceston, Tasmania and is now in liquidation.
It is alleged that over a 12 month period, Tamar purchased Chinese-made polo shirts, removed the original collar label on each polo shirt
which stated that the item was made in China, substituted a 'Tamar' brand collar label, and attached a swing tag to each polo shirt falsely
representing that the item was 'Tasmanian' or was 'Made in Tasmania by Tamar Knitting Mills'. MR 3/9/01

Fruit Juice Labelling
The ACCC has instituted separate legal proceedings against three separate fruit juice companies for allegedly misrepresenting the country
of origin in their labels.
Pauls Victoria
The ACCC alleges that between February 1999 to May 2001 Pauls Victoria Ltd supplied Coles Supermarkets Australia Pty Ltd with the
Savings orange, and orange and mango 2lt fruit drinks which were labelled 'Product of Australia'. It is alleged that the drinks contained
imported juice.
Berri
Similar allegations have been made against Berri Limited for supplying Coles Supermarkets Australia Pty Ltd between March 1999 and
June 2000 with Farmland brand orange juice concentrate that was labelled 'Made in Australia from Australian Fruit Juice' but contained
imported juice. Around June 2000 the labels on certain juice products were changed to 'Made from a blend of quality Australian and
Imported fruit juices depending on seasonal availability'. It is alleged this and similar labelling was misleading because Berri failed to use
so far as available, a majority of Australian produce in these products. It is alleged in one instance that the Farmland 200ml apple juice
contained no Australian juice.
Entee
Entee Food & Beverage Wholesalers & Distributors Pty Ltd have allegedly made inaccurate claims on the labels of their 'Darwin
Squeezed Orange Juice' and their 'Orange Juice - Australian Squeezed'. From January 2001 to June 2001 the products contained 15 per
cent orange juice reconstituted from orange juice concentrate imported from Brazil and were packaged using orange juice prepared in
Brisbane. Also, there has been no Entee juice squeezing plant in Darwin since approximately June 2000.  MR 6/8/01/MR 21/8/01/MR 5/9/01

Belt Labels
Royale & Co (Aust) Pty Ltd, a major Australian men's accessories company, has provided the ACCC court-enforceable undertakings after
admitting to labelling belts as leather when, in some cases, the belts contained no leather at all.
The ACCC accepted undertakings in this instance because A. Royale brought the matter to its attention and immediately withdrew and
relabelled all offending belts.
Trade associations do not consider bonded leather to be leather. An imported belt that contains less than 50 per cent genuine leather
should not be labelled as being 'leather' under the Commerce (Import) Regulations. MR 20/8/01
__________________________________________________________________________________________________
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Restrictive Trade Practices
Misuse of Market Power by Rural Press
The Federal Court imposed penalties totalling $600,000 against Rural Press Group for misusing its market power and for making and
giving effect to a market sharing agreement. The judge found that from July 1997 to April 1998 senior representatives of Rural Press
threatened Waikerie Printing House not to solicit advertising in The River News from the Mannum area.
The Court also imposed penalties totalling $70,000 against the General Manager of Rural Press' Regional Publishing Division and its
South Australian State Manager for being knowingly concerned in the contraventions. Penalties totalling $75,000 were imposed against
Waikerie Printing House and its director for entering into the market sharing arrangement with Rural Press.  Rural Press, however,
appealed the decision. MR 7/8/01

Court Wins ACCC Visy Appeal
The Full Federal Court has upheld the ACCC’s appeal that Visy Paper Pty Ltd had been involved in anti-competitive agreements.
Visy had attempted to reach an agreement to prevent its competitor, Northern Pacific Paper Pty Ltd, a waste paper collection company,
from taking Visy's customers but claimed this was not unlawful because of a technicality in the Act.
The courts by this decision have closed a potential loophole in the law. The decision should discourage companies using clever technical
drafting of legal agreements to prevent their competitors from taking their customers or engaging in a wide range of other kinds of
prohibited conduct.  MR 10/8/01

Anti-Competitive Lease
A North Queensland Council and IQC Quarries have provided court enforceable undertakings to the ACCC ending contractual conditions
that led to preferential treatment in council contracts.
Johnstone Shire Council, under a 20-year quarry lease to IQC Quarries, agreed that all council contracts involving quarry products be
bought from IQC Quarries.
The ACCC was concerned that the council tenders requiring IQC Quarries product was probably 'third line forcing', a specific form of
exclusive dealing. Like other businesses, local authorities which are categorised as being in 'trade or commerce' cannot engage in
exclusive dealing. MR 17/8/01

Agreements Restricting Liquor Trading
The ACCC is seeking assistance from applicants for liquor licences in a major investigation of alleged anti-competitive agreements
between proprietors of licensed premises. The investigation follows complaints received by the ACCC that established bottleshop
operators have been trying to ensure that new operators of hotels do not compete against them by requiring the new operators to enter
agreements which prevent them from:

•  ever opening a competing bottleshop or driveway facility for the sale of takeaway liquor;
•  selling takeaway liquor over the counter to hotel patrons;
•  advertising or conducting promotions for the sale of takeaway liquor over the counter to hotel patrons; and
•  preventing the hotel from home delivery of takeaway liquor, eg for parties, functions or home consumption.

Agreements by businesses not to compete with each other are generally unlawful.  MR 24/8/01

Authorisations
Franklins Joint Marketing Arrangements
Following its approval of a managed sell down of the Franklins supermarket chain, the ACCC issued a draft determination proposing,
temporarily, to allow Franklins and some buyers of its supermarkets jointly to promote products sold in Franklins supermarkets
The ACCC also proposes to authorise a clause in the sales agreements of independent buyers of Franklins stores continuing to trade under
the Franklins banner which requires these buyers to comply with Franklins’ promotional programs for a limited period.
The ACCC has granted authorisation until the date the last Franklins store is closed or sold, or 1 April 2002, whichever occurs sooner.
MR 31/8/01

AGVET Chemical Safety Program
The ACCC has issued a draft determination proposing to authorise an agricultural and veterinary chemical (agvet chemical) industry self-
regulation compliance program overseen by Agsafe Ltd.
The proposed authorisation applies to Agsafe’s industry accreditation scheme requiring persons and premises involved in the transport,
handling, and storage of agvet chemicals to be accredited and to comply with a Code of Conduct. The authorisation also enables Agsafe to
apply trading sanctions to premises that fail to meet accreditation standards. The ACCC considers that the Agsafe program is of particular
benefit to rural and regional Australia where agvet chemicals are predominantly used, and has been operating successfully under ACCC
authorisation for more than 10 years. MR 31/8/01

NSW Private Hospitals
The ACCC has granted authorisation to eight independent private hospitals located throughout regional NSW and Sydney to collectively
negotiate with health insurance funds on the level of fees payable by funds for hospital services provided to their members. The
agreement also allows fee and non-fee related information sharing between the hospitals. .
The ACCC was satisfied that the agreement would deliver public benefits in the form of efficiency gains resulting from access to an
improved contracting and negotiation process. MR 21/8/01
Mergers/Takeovers
Proposed Acquisition by Cockburn Cement
The ACCC did not oppose the proposed acquisition of certain assets of Westlime by Cockburn Cement. The ACCC conducted
market inquiries with submissions from competitors, customers, industry associations and State Government departments. Reports
confirmed that ongoing problems prevented Westlime from remaining viable.The ACCC also noted that Cockburn was the only
entity to make a formal offer for the Westlime assets and market inquiries supported the view that there are no other players likely to
enter the Western Australian lime industry in the near future. MR 6/9/01
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Regulated Services
Mobile Transfer Charge
The ACCC expressed concern about a reported charge by Telstra for transferring or 'porting' mobile phone numbers. This has
implications for competition if consumers currently with Telstra are forced to reconsider changing if faced with such a high charge.
Subsequently Telstra announced a transfer charge of $8 that is considerably less than had originally been suggested. Full mobile phone
portability for most customers commenced on 25 September.
MR 29/8/01

Telstra Low-Bill Customers
Low-bill customers will get an improved offer from Telstra following ACCC negotiations over Telstra's HomeLine Budget plan. The
revised proposal is designed to off-set  any increases in line rental charges for these customers.
The Government's price control determination provides that Telstra cannot introduce increases until it has made or will make available
products, or other arrangements, to ensure that the average telephone bill of low-bill customers does not increase in real terms. MR
29/8/01

Pay TV Declaration
The High Court of Australia has rejected an application by Foxtel for special leave to appeal the validity of the ACCC's pay TV service
declaration. In 1999 the ACCC's decision to declare the Analogue Subscription Television Broadcast Carriage Service was found valid by
the Full Federal Court. Telstra and Foxtel had challenged the validity of the declaration.
This declaration is important for the development of competition in the market for pay-TV services, as it allows a range of alternative
content providers to offer their services to consumers over Telstra’s cable network. As a result Telstra must, subject to capacity being
available, provide access to its HFC network to access seekers for the supply of analogue pay-TV services.  MR 10/8/01

Changes to Electricity Code
The ACCC has issued its determination on amendments to the National Electricity Code to facilitate the introduction of full retail
competition (FRC).  FRC will eventually enable all customers, including households, to choose their electricity retailer.
Amongst the proposed changes the code will allow that  retail level metering data to be used in the current wholesale electricity market.
Final details relating to FRC are currently being finalised by state governments in consultation with consumer groups, industry
participants, regulators and other state governments. MR 2/8/01
Telstra and High Speed Internet Service
The ACCC alleged in a Competition Notice that Telstra is engaging in anti-competitive conduct in the provision of broadband ADSL
services to competitors. The Competition Notice gave Telstra 12 weeks to change its conduct, failing which it will be exposed to the
possibility of large penalties. Once the Competition Notice comes into effect it would allow parties such as ISPs and carriers to take
court actions to seek damages against Telstra.
The ACCC has taken this action as it believes that Telstra:
•  supplies its wholesale ADSL highspeed Internet services at prices whereby competitors buying the wholesale service are unable to

compete with Telstra's own BigPond retail prices;
•  refuses to structure the wholesale ADSL service so that it would allow its competitors to offer services substantially different from

those Telstra offers eg video on demand and voice telephony over the Internet; and
•  refuses to configure its wholesale ADSL service so as to allow for a high speed Internet service to be provided to a residential

customer at a different quality of service from what Telstra BigPond offers. MR 7/9/01

Sydney Airport Charges
The ACCC has allowed charges for international services at Sydney Airport to be restructured. This is not expected to increase the
revenue of Sydney Airport nor lead to increases in international ticket prices.
The restructuring will introduce a 'per passenger' charge to replace some of Sydney Airport's current charges that are based on aircraft
weight. The charge, to be levied on airlines, is $38.62 (GST incl) per passenger for a return international flight to or from Sydney. The
charge covers use of the runways and some terminal facilities.  MR 23/8/01

Canberra Taxi Fee
Canberra Airport's appeal against a judgement that taxi fees at Canberra Airport are covered by the price cap on aeronautical services
was dismissed by the Federal Court Canberra. This is in line with the ACCC’s view that the proceeds of the taxi charge must be taken
into account when assessing Canberra Airport’s compliance with the price cap. This is also relevant to taxi charges at other privatised
airports, including the charge recently introduced by Melbourne Airport.  MR 27/8/01
CPI and the New Tax System
Quix Price Exploitation
The ACCC has agreed to measures proposed by Quix convenience stores. Quix admitted to price exploitation in over-pricing mainly
beverages, confectionery and grocery products at its 99 convenience stores. Quix will commission an independent audit to assess how
much it has over-charged consumers in all the targeted products and reduce prices to refund the amount over-charged. Quix will also
advise consumers of the reduced prices by corrective notices placed in-store and in major daily newspapers in locations where it
operates MR 10/9/01
__________________________________________________________________________________________________
ACCC Briefing   *for details visit ACCC website www.accc.gov.au see Media Releases 4



__________________________________________________________________________________________________
ACCC Briefing   *for details visit ACCC website www.accc.gov.au see Media Releases 5

ACT South Australia
Canberra Adelaide City

Berri
New South Wales Ceduna
Armidale Coober Pedy
Bathurst Kadina
Bega Kangaroo Island
Blue Mountains Loxton
Broken Hill Millicent
Coffs Harbour Mount Gambier
Cooma Naracoorte
Cootamundra Port Augusta
Dubbo Port Lincoln
Glen Innes Port Pirie
Gosford Renmark
Grafton Roxby Downs
Gunnedah Victor Harbour
Inverell Waikerie
Kempsey
Lismore Tasmania
Lithgow Burnie
Maitland Devonport
Narrabri Hobart
Orange Launceston
Port Macquarie Queenstown
Scone Scamander
Singleton
Sydney Victoria
Tamworth Albury-Wodonga
Tweed Heads Bairnsdale
Wagga Wagga Ballarat
Young Bendigo

Broadford/Kilmore
Northern Territory Echuca
Alice Springs Geelong
Darwin Horsham
Katherine Melbourne

Mildura
Queensland Shepparton
Beaudesert Swan Hill
Brisbane Traralgon
Bundaberg Warrnambool
Cairns
Emerald Western Australia
Innisfail Albany
Longreach Broome
Mackay Carnarvon
Mareeba Geraldton
Maroochydoore Northam
Mount Tamborine Perth
Rockhampton
Roma
Southport
Toowoomba
Townsville

For more information on the Forums visit  www.forums.accc.gov.au

Competing Fairly Forum Venues  - 2 October 2001

http://www.forums.acc.gov.au/
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From the Small Business Commissioner
Over recent months the ACCC has experienced mixed fortune in outcomes from court actions which are important to small
business. In the case against Safeway (Woolworths’ retail grocery outlet in Victoria) the court rejected the ACCC’s allegation of
misuse of market power. The ACCC is appealing the decision. In the Samton case in WA where a landlord in dealing with a small
business tenant was alleged to have breached s51AA (the unconscionable conduct provision which preceded s.51AC) the court was
not satisfied the circumstances were sufficiently “extreme” to warrant a positive decision.
Following an earlier negative decision on a s.51AA retail tenancy case (Farrington Fayre) it is clear there are serious challenges in
convincing courts on the degree of disability or disadvantage suffered by a complainant in cases brought under this provision of the
TPA. The ACCC currently has lodged an appeal to the High Court on the Farrington Fayre s.51AA matter.
Meanwhile as demonstrated in the Avanti case in this edition of Briefing, the ACCC is continuing to have success in litigation taken
under s.51AC of the Act. The ACCC has also filed in the Federal Court in Brisbane against Shopping Centre manager Westfield,
alleging misleading and deceptive conduct and unconscionable conduct (under s51AC) against a small business tenant.

Items in ACCC Briefing  at times refer to Media Releases and their dates eg MR 6/2/02. These can be found on the ACCC website
www.accc.gov.au.
For e-mail copies of Briefing please send details to therese.dupe@accc.gov. or phone 02 6243 1069.
For TPA information - ACCC Infocentre 1300 302 502

Competing Fairly Forums 2002
Using a live satellite link to regional venues around Australia the Competing Fairly Forums have been an effective means of
exchanging information on trade practices issues.  The Forum provides business owners in regional areas an opportunity to interact
with the ACCC’s Chairman, Commissioners, and other expert panelists.
Previous Forums have dealt with such trade practices issues as unconscionable conduct and advertising and selling.  This year the
theme of the forums is that ‘prevention is better than cure’.  They will explain how small business and consumers can avoid problems
and, if any disputes do arise, how to prevent them from getting out of hand. The first satellite Forum will be held on Tuesday 21 May,

with the second on Tuesday 15 October. For details visit the Competing Fairly Forum website, www.forums.accc.gov.au.

Rural and Regional
Program Launch
Small businesses, farmers and consumers outside metropolitan areas can benefit from the roll out of the ACCC’s Rural & Regional
Program. The National Launch of the Program by the Chairman Professor Fels and Regional Services, Territories and Local Government
Minister Wilson Tuckey will be held in Bendigo on 19 March.
Regional Outreach Officers (ROOs) have been appointed to all ACCC offices. They are actively involved in field visits and setting up the
Regional Supporters Network.

Supply Chain Relationships
The ACCC receives complaints about dealings between farmers and the businesses that transform their produce.  Some of these
complaints are being investigated under the TPA however this can be very costly to both parties in terms of time, money and
potentially irreparable damage to the commercial relationship.
Recently the Winegrape Growers Council of Australia and Winemakers Federation of Australia formed a liaison group to address
concerns about these relationships.  The liaison group is looking at issues such as standards and specifications, and timing of various
aspects of contracts.  The ACCC supports this sort of approach as it leads to greater understanding of the issues that face different
parts of the industry, leading to the long-term viability of the industry.  Industries considering this type of process still need to be
mindful that they do not make agreements on issues such as prices or otherwise behave in a way that is anti-competitive.
Other produce sectors have taken advantage of the Retail Grocery Industry Ombudsman’s mediation of disputes between parties that
are in a vertical relationship along the supply chain from growers to retailers.  For information on the code see www.mediate.com.au

Unconscionable Conduct
Market Gardeners Win Dispute
The Federal Court of Australia declared that Avanti Investments had engaged in unconscionable conduct and made various
misrepresentations to the lessees who were Vietnamese farmers with little formal education or knowledge of English. In 1994 Avanti
entered into agreements with two farmers to lease the land for eight years with no limitation on bore water use. This land was later sub-
let to the five farmers in dispute who invested considerable resources into working the land. In 1998 Avanti unlawfully claimed a right
to break and vary the leases, and in 1998 and 1999, made the farmers sign new leases reducing the amount of water available. The
farmers were also told that the leases were the same as the 1994 lease except for the rent and the terms. Avanti demanded payment from
the farmers of over $67,000 for excess water for the years 1998/1999 and 1999/2000. MR 5/3/02
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Unconscionable Conduct
Westfield Shopping Centre
The ACCC instituted proceedings in the Federal Court, Brisbane against Shopping Centre Manager, Westfield alleging misleading
or deceptive conduct and/or unconscionable conduct in relation to its dealings with one of its former tenants. Allegations include that
Westfield made misleading representations with regards to:
- the development of the area adjacent to the tenants' site into an outdoor dining precinct and the construction, by a certain date, of a
number of specified restaurants that would attract patronage to the area;
- the consistent flow of customers past the site because of its location and the design of the food court; and
- that the plans discussed with the former tenants for the food court were final and not subject to revision.
It was further alleged that Westfield had acted unconscionably towards the tenant by refusing to finalise a settlement unless the
former tenants agreed to certain conditions including withdrawing their complaint to the ACCC and notifying it that they were
satisfied with the settlement.  MR 8/3/02

New Labelling of GM Foods
The labelling provisions of the Standard for GM foods are a new priority for the ACCC. News for Business: genetically modified
organisms and foods explains how the consumer protection provisions of the TPA apply to the labelling and promotion of GM foods
and the relationship between the Act and the Standard. News for Business is a free publication available from the ACCC website, or
the Publishing Unit. MR 18/1/01

Australian Owned
The Federal Court made orders by consent against Architectural & Structural Adhesives relating to claims of Australian ownership. In
November 2001, the ACCC instituted legal proceedings against ASA alleging that ASA claimed to be 'Wholly Australian owned' and
'Australian owned'. ASA had been Australian owned but in June 2000 a substantial portion of shares was sold to a French company.
ASA makes adhesives and other building materials used extensively across Australia in the construction and DIY industry. MR
17/12/01

Country of Origin Guide TCF Industries
The ACCC has published country of origin labelling guidelines for the textiles, clothing and footwear industries. The publication
working party included representatives from the Council of Textile and Fashion Industries of Australia Limited, and the Business Law
and Competition Reform Section of the Department of Industry, Science and Resources. The Guide is on the ACCC website
www.accc.gov.au, or from the ACCC Publishing Unit for $10 on (02) 6243 1143. MR 17/1/02

Furniture Ads
The ACCC instituted legal action against Furniture Direct and Furnelect alleging false, misleading and deceptive conduct over a 'Store
Cost Plus $1' advertising campaign. The ACCC alleges that the prices which Furniture Direct and Furnelect advertised were calculated
by adding approximately 60 per cent to the prices paid for the items by the stores, plus one dollar. Some advertisements contained a
fine print disclaimer: "store cost includes all store outgoings". MR 16/1/02

Cellulite Claims
The ACCC received court-enforceable undertaking from the Australian company, Pierre Fabre, resulting from representations made
about Cellu-stop. The ACCC is concerned about products that say they have an effect on cellulite when the company marketing and
promoting the product does not have reasonable grounds for making the representations. These products are expensive and create
unrealistic consumer expectations. MR 21/12/02

Consumer and Small Business Protection
Internet Check for Health Scams
The International Marketing Supervision Network (IMSN) Internet Sweep targeted websites which offer 'miracle' health products
and services, as well as sites of well-established products promoting properties they do not have. The IMSN is a network of
consumer protection authorities from 30 countries. Its main objective is to take action to prevent and redress deceptive marketing
practices with an international component.  The ACCC is an active player in the IMSN, coordinating the International Sweep Day
and taking on the Presidency of the Network in 2002. Past cases where the ACCC has achieved success in stopping cyber health
scams include Purple Harmony Plates, advice about Chronic Fatigue Syndrome, Australian Institute of Permanent Makeup, Giraffe
World, and Listen Systems. MR 29/1/02

Harvey Norman Withdraws Challenge
The Federal Court allowed Harvey Norman to discontinue legal proceedings attacking the ACCC's investigatory processes. The
ACCC had conducted investigations to determine whether Harvey Norman catalogue advertising in the lead up to the GST were
bait advertising and false, misleading or deceptive. Harvey Norman had refused to provide all relevant information. The ACCC
used its statutory powers requiring Harvey Norman executives and franchisees to provide information. Harvey Norman claimed a
potential conflict of interest on the part of the ACCC’s legal representative and launched Federal Court proceedings. The ACCC
investigation is continuing. MR 22/1/01
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Consumer and Small Business Protection
Yellow Pages Service
The ACCC instituted legal proceedings against Telstra-owned Pacific Access regarding the operation of its Yellow Pages Connect
service. For a charge, the service provides the best or closest match to search criteria specified by a consumer, plus a connection fee if
the consumer wishes to make contact. Businesses can also pay to be listed as a Priority Advertiser which guarantees that the business
will be referred to consumers ahead of non-Priority Advertisers.  The ACCC alleges that Pacific Access refers a Priority Advertiser
ahead of a non Priority Advertiser even when the non-Priority Advertiser may be a better or closer match to the search criteria given by
the consumer calling the service. MR 19/12/01

Don't Bag the Standard
Beanbags, beanbag covers and the packaging of beanbag filling are covered by a mandatory product safety standard under the TPA.
Polystyrene beanbag filling was responsible for the unfortunate death by choking of two toddlers in the 1980's resulting in the
introduction of a mandatory product safety standard in 1987 that aimed to reduce the chance of injury. The standard requires that
beanbags carry a specific warning label and have a child-resistant slide-fastener. The ACCC carries out national surveys on all products
covered by a mandatory standard under the Act. Product safety information booklets on bean bags and other products can be obtained
by calling the ACCC Infocentre. MR 23/11/02

Action Against Internet Service Provider
The ACCC instituted legal proceedings against Dataline.net.au, Australis Internet and World Publishing Systems over the supply of
Internet related services to small businesses and consumers throughout Australia. It is alleged that Dataline, Australis and WPS engaged
in unconscionable conduct, misleading and deceptive conduct, undue harassment, resale price maintenance and made false
representations. MR 18/1/02

Restrictive Trade Practices
Adsteam’s Harbour Towage Notification
The ACCC announced that it had found that the proposed price increases by Adsteam Marine were unjustified. As Adsteam is the sole
provider of harbour towage services at major ports it is a 'declared' company under the Prices Surveillance Act, and is therefore required
to notify the ACCC of proposed price increases. Should Adsteam choose not to adopt the ACCC’s decision there are no powers under
the Act that can prevent prices increasing. The reasons behind the decision are available at the ACCC’s  Melbourne office and on the
ACCC website.
MR 28/2/02, MR 20/2/02, MR 1/2/02

AMA (W.A.) Price-Fixing
The Federal Court ordered the AMA (WA branch) to pay penalties and costs for price-fixing and primary boycotts. Legal action related
to the supply of medical services to Joondalup Health Campus in Perth. Joondalup is controlled by Mayne Nickless (trading as Health
Care of Australia). This is the first time the Federal Court has imposed penalties on a professional association for price-fixing and
primary boycotts. MR 24/12/01

ACCC and Safeway
The Federal Court decided that Australian Safeway Stores did not breach the TPA in relation to its policy for the display and sale of
bread during 1994 and 1995. The ACCC had alleged that Safeway's conduct involved anti-competitive agreements, misuse of market
power, exclusive dealing and resale price maintenance. The ACCC alleged that when Safeway discovered that its retail competitors
were selling bread at what it regarded as an unacceptably low price, it put pressure on the baker which was supplying that retailer by
refusing to accept further supplies from that baker until the retailer stopped selling the cheap bread. MR 21/12/01

ACCC and Boral
The High Court granted leave to Boral Masonry to appeal the decision of the Full Court of the Federal Court which had held that Boral
Masonry's pricing below manufacturing costs contravened the TPA through misuse of market power. In March 1998 the ACCC
instituted proceedings against Boral Masonry alleging that Boral Masonry had reduced its prices for concrete masonry products below
manufacturing costs in order to drive out an efficient new independent operator, C&M Bricks. MR 14/12/01

Code of Ethics & Practice Models
The Recruitment & Consulting Services Association will amend some anti-competitive arrangements contained in its Code of Ethics
and Practice Models. In 2001 the RCSA had approached the ACCC with concerns relating to the Code suggesting that it contained
exclusionary provisions in breach of the TPA such as placing various limitations or restrictions on the ability of RCSA members to
supply or acquire services in a variety of situations; or contained provisions which lessened competition, or maintained a price. The
revised arrangements, agreed to by the Association, formed part of consent orders granted by the Federal Court in Brisbane. MR
4/12/01

Whistleblower
The ACCC recently placed ads in major newspapers to encourage an anonymous informant to come forward. The informant was
guaranteed his or her identity would remain confidential. Information regarding a possible national breach had been received in a
letter written on green paper in an italic typeface and was posted in a company envelope. The ACCC has in the past received such
information from other whistleblowers which has resulted in substantial penalties for companies breaking the law. MR 15/12/01
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Regulated Services
PC Report on Telecommunications
The ACCC welcomed the Productivity Commission's Final Report into Telecommunications Competition Regulation and its support for
keeping the telecommunications competition provisions of the TPA in. In particular, the ACCC welcomed support for keeping the
provisions which regulate the exercise of market power in the telecommunications industry.
MR 21/12/01

Mobile Phone Regulation
The ACCC announced its draft decision which aims to put GSM and CDMA mobile phone services on an equal regulatory footing by
proposing to vary the service declaration for GSM services to include CDMA services. The draft decision assists developing a level
playing field for carriers and helps to removes potential inefficiencies. For copies of the draft report call the ACCC Infocentre or visit
the website. MR 10/12/01

Container Stevedoring Prices
The latest ACCC container stevedoring monitoring report shows that average prices for container movements across wharves by
stevedoring services had stabilised over the 2000-2001 financial year and are now at their lowest level since 1985 when monitoring data
became available. For a copy of the report call the ACCC Infocentre. MR 4/12/01

National Electricity Market
The ACCC issued a work plan for its assessment of the proposed code changes to the National Electricity Market rebidding
arrangements. The proposed changes, submitted for authorisation by the National Electricity Code Administrator in October 2001,
include measures designed to give better price outcomes in the NEM. The need for the changes arises from concerns about generator
market power and the ability of generators to use their bidding and rebidding strategies to force prices up, compromising the efficiency
of the market outcomes. Further details will be released as they are finalised. It should be noted that a major review of energy regulation
in Australia is currently being conducted by a committee lead by former senator and government minister Warwick Parer.

Mergers/Takeovers
Acquisition of Galvanizing Business
The ACCC opposed Industrial Galvanizers Corporation's acquisition of Transfield’s Brisbane galvanizing business. The ACCC believes
that the acquisition by IGC would have lead to a substantial lessening of competition in the provision of galvanizing services in the
Brisbane region by giving IGC more than 80% of the market. The market is mainly regional with customers rarely shipping goods large
distances to be treated and the ACCC noted recent legislative changes requiring that it consider the competitive impact of proposed
mergers and acquisitions on regional markets. MR 10/1/02

Franklins Sell-down
The ACCC confirmed a draft decision to allow joint promotion agreements between Franklins and buyers of some of its supermarkets.
The promotions will benefit consumers through discounted products and will also assist the new businesses to consolidate during the
transfer. This will result in greater competition in the eastern States. MR 17/12/01

E-commerce
E-commerce  for Small Enterprises
The Small Enterprise Telecommunications Centre Limited (SETEL) is a national consumer association advancing the
telecommunications and e-commerce interests of Australian small business. In February SETEL together with Telstra and Pacific
Access conducted its e-commerce forum to discuss a number of e-commerce issues affecting small businesses across all industries
including: security; privacy; understanding; affordability; support and assistance; promotion; and leadership.
The ACCC participated in the Conference. For further information see www.setel.com.au.

Authorisations and Notifications
Showmen's Code of Conduct
The ACCC issued a draft approval to a showmen’s code of conduct after the Showmen's Guild of Australasia lodged an application for
authorisation for its code of conduct. The code would cover all guild members and sets out standards of conduct for people providing
sideshow entertainment. The ACCC considers that there are public benefits from a self-regulatory scheme for showmen, particularly in
relation to safety requirements within Sideshow Alley. The ACCC proposes to grant authorisation for five years. MR 21/12/01

Dairy Farmers to Collectively Negotiate
The ACCC confirmed a draft decision to grant authorisation to dairy farmers wishing to collectively negotiate contractual terms and
conditions of raw milk supply with dairy processors. This will benefit the many rural communities that depend on dairying for a large part
of their income. Collective bargaining should deliver other public benefits by giving farmers more confidence in their dealings with
processors, and an increased ability to take advantage of new market opportunities. The authorisation is current until 1 July 2005.
MR 13/3/02

CPI and the New Tax System
Unlawful GST Charges
A West Australian publican has offered refunds to its customers who were incorrectly charged GST on credit card cash advance
transactions. The ACCC obtained a private ruling from the Australian Taxation Office which stated that a credit card cash advance
transaction is not considered a taxable supply and therefore is not subject to GST. MR 30/11/02
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AACCCCCC  SSttaattee  BBrriieeffiinngg
Northern Territory
The Top End experienced a late onset of the wet season with only half the annual rainfall.  A late wet season can cause severe
disruptions. Many small businesses are organised around the expected rains, including plans for deliveries of stocks and goods.
Recently Katherine was on flood alert.  Fortunately the floods did not come but some small businesses did experience difficulties in
receiving stock due to the trucks being stranded on the Stuart Highway. In addition tourism in the Territory has been struggling since
September 11 and the collapse of Ansett.
Fiona MacRae Manager Small Business /ROO NT ph 08 8946 9603

Tasmania
During February, an ACCC team visited potential Community and Regional Supporters to discuss their role in the ACCC’s Rural and
Regional network.  On 21 February, Commercial Radio Australia (Federation of Australian Radio Broadcasters) and the ACCC
presented seminars in Hobart and Launceston on “Broadcasters and the Trade Practices Act”.  The seminars were well attended by
radio executives and operational staff. As I am being seconded to the Taiwan Fair Trade Commission for several months,  Shane
Jeppson will be the Tasmanian contact.
His email address is shane.jeppson@ accc.gov.au or telephone 03 6215 9306.
John Bardenhagen Manager, Small Business /ROO Tas.

New South Wales
The ACCC participated in a workshop organised by the Central Coast Area Consultative Committee in Gosford. The discussion
focused on the many thousands of home based businesses and the need for them to be aware of their rights and obligations under the
various local, state and federal governments. A key initiative of the workshop was to develop a number of strategies to ensure that
these businesses have access to the range of free government services provided. The ACCC was also part of the Government Business
Education Network marquee at the Vietnamese New Year Festival held at Warwick Farm racecourse on the 15, 16 & 17 February.
The festival enabled people from the area to access a range of services provided to the Community. Mid-March the ACCC will be
present at the Riverina Small Business Expo which is being held in Wagga Wagga.
 Nick Heys, Manager, Small Business NSW  ph 02 9230 9151

Victoria
The ACCC was pleased to participate in the Vietnamese (TET) and Chinese New Year Festivals this year.  Melbourne staff were on
hand to answer questions and to provide Vietnamese and Chinese publications on franchising, small business issues, the Trade
Practices Act and advertising and selling issues.
Mark Schramm  Manager, Small Business Vic  ph 03 9290 1887

Queensland - Brisbane
Trade Practices compliance is often seen by small business as adding to the administrative burden of the day to day operations. In
Queensland we are correcting that impression by providing information about the protection and obligations that the Act provides for
small business. Industry groups, cooperatives, franchises and associations have taken advantage of the free seminars conducted in
Brisbane and the Gold and Sunshine Coasts about the role of the ACCC and the Trade Practices Act. For more information or to
organise a seminar call Paul Jones on 07 3835 4666.
Paul Jones Manager, Small Business Qld 07 3835 4666

Queensland - Townsville
The year has started out as both a hot and busy one.  January and February has seen inaugural trips into some of the more remote areas
of north western Queensland such as Boulia and Camooweal to meet with potential supporters for the ACCC’s Rural and Regional
Supporters Network, spread the word about the program and meet key personnel in the region.  There were also meetings with
potential convenors for the ACCC’s Competing Fairly Forum.  Work  began in earnest to find vendors wishing to participate in the
voluntary Storecharter, a recent joint initiative by the ACCC and a number of other agencies.  The Storecharter is a response to a
growing number of complaints and concerns about fair trading issues associated with stores serving rural and remote indigenous
communities.
Western Queensland’s media has proven to be very supportive of the initiative with interviews being conducted in Mount Isa on local
ABC radio as well as Mount Isa’s MOB FM.  An article was also published in the North West Star, Mount Isa’s daily newspaper.
Ralph Lake ROO Officer Townsville  Ph: (07) 4729 2666
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 From the Small Business Commissioner
Following the announcement of the Dawson Review of major
trade practices issues the ACCC has released its submission to
the review in early July. This is the first major review of the
TPA in over a decade and has followed the establishment of
the ACCC in 1995 with extensive new powers and coverage.
The ACCC has argued for further strengthening of the TPA to
bring criminal sanctions against major cartel and collusionary
behaviour and making the abuse of market power section less
difficult to prove. On the other hand the review has received
submissions criticising the Commission in relation to some of
its processes, alleged trial by media and there have been some
proposals for a body to oversight the role of the ACCC.  The
review is also looking at ways to the authorisation of
collective bargaining arrangements by small business groups
could be simplified.
Other matters covered in this ACCC briefing include:
♦  A reference to some Productivity Commission reports

which are likely to effect substantial areas of ACCC
regulatory role in relation to monopoly utility pricing,
telecommunications and access (in areas such as airports,
harbour towage and prices surveillance more generally).

♦  Developments in relation to proposals for a crash repair
code

♦  A major ACCC conference on TPA enforcement and
compliance

♦  An industry wide solution to secure all-inclusive airfare
advertising in Australia

Items in ACCC Briefing at times refer to Media
Releases and their dates eg MR 12/7/01. These can be
found on the ACCC website www.accc.gov.au.
For e-mail copies of Briefing  please send details to
andrew.rodrigues@accc.gov. or phone 02 6243 1183.
For TPA information - ACCC Infocentre 1300 302 502

Victorian Taxi Association
The ACCC’s recent meeting with the Victorian Taxi
Association highlighted a number of issues for country taxi
services.  The VTA indicated that Australia’s regions have less
public transport than their metropolitan counterparts, making
reliable taxi services even more important.
It also noted that inconsistent demand for taxi services in
country areas can lead to high driver turnover.  It was proposed
that having more experienced, longer-term drivers would
improve service standards and enhance safety.  The ACCC has
agreed to consider proposals to address these issues .
Smash repair industry round table
The ACCC also met with representatives of the smash repair
industry, including repairers, insurers and consumer
representatives.  All present recognised the need to address
certain issues in the sector, including payment times to repairers,
transparency of preferred repairer schemes, the quality of parts
used, customer relationships, and the provision of guarantees for
repair work.  Collective bargaining and a proposed code of
conduct were also explored.
Industry associations and insurers will provide further
information to the ACCC to assist in preparing an issues paper .
The next meeting is scheduled for September.
Retail Grocery Inquiry
The ACCC’s Retail Grocery Inquiry draft report is nearing
completion.  The ACCC has conducted, and continues to
conduct, consultations with key industry members and
organisations regarding the draft report.  A likely release date
for the final report will be confirmed shortly.

Price monitoring

Enforcement Conference
The ACCC held its inaugural ACCC Enforcement Conference
on 4 – 5 July 2002 the conference was extremely well attended
from legal, business & Government representatives. Issues
discussed included:
♦  ACCC leniency policy;
♦  International trends in competition and consumer law

enforcement;
♦  Developments in the fields of international and domestic

cartels;
♦  Anti-competitive agreements and boycotts;
♦  Consumer protection litigation; and
♦  Value to the community from vigorous enforcement.
Speakers included: Mr Jim Griffin, United States Department

of Justice, Deputy Assistant Attorney General; and Mr Adrian
Walker-Smith, United Kingdom Office of Fair Trading,
Director of Cartel Investigations. MR 18/6/02

Professions a High Priority
The ACCC has allocated about $1 million to a special ACCC
Professions Unit. In 1995 the coverage of the Trade Practices Act
was extended to apply to many professions. Since that time the
ACCC has been educating the professions about their new rights
and responsibilities under the Act through seminars, presentations
and special guides for particular sectors. The new unit is
examining issues pertinent to all the professions and is working
with professional associations to identify issues and promote
effective compliance. MR 16/5/02

Postage Stamp Price Rise
The ACCC held a series of public forums across Australia to
discuss a proposal by Australia Post to increase the cost of
various postal services, including the price of the basic
postage stamp from 45 cents to 50c from January 2003. It also
proposes to increase the price of sending greeting cards, large
letters and pre-sorted mail. The ACCC is required to assess the
proposed price increases as they are declared services under
the Prices Surveillance Act 1983. Some submissions and a
technical forum in July have challenged Australia Post’s
assumptions in some areas including, future demand and
productivity. The ACCC will release a draft decision in
August.  MR 6/6/02
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Consumers’ Health Interests
The fourth ACCC Report to the Australian Senate on anti-
competitive and other practices by health funds and
providers in relation to private health insurance was tabled
in the Senate. The report outlines ACCC enforcement action
and a number of the ACCC's concerns about the private
health sector including:
- the lack of accuracy and completeness of information
provided by funds to consumers about health insurance
products;
- the lack of signatories in the private hospital/day hospital
facility sector to the industry Code of Practice which
addresses contract negotiation processes with health funds;
- doctors failing to make consumers aware of expected out-
of-pocket costs for medical services; and
- the need for agents who are intermediaries between
consumers and health funds to more accurately convey
information to consumers about health insurance policies.
MR 26/6/02

Agencies join to Target “money making” Scams
The ACCC has joined with the Australian Securities and
Investments Commission, the Australian Tax Office and the
Department of Consumer and Employment Protection in
Western Australia to warn consumers about illegal money-
making scams. The agencies will target illegal scams
promoted by unscrupulous individuals and traders whether
they are promoted across the Internet or involve the more
traditional methods such as mail-based schemes. The
warning relates to a wide range of illegal behaviour
including pyramid selling, competitions and lotteries,
investment seminars, wealth promotions, get rich quick
schemes and envelope stuffing, and other work from home
schemes. MR 11/6/02

Overseas Fax Directory Scam
The ACCC instituted proceedings in the Federal Court, Perth
against a Swiss-based company, IT&TAG, alleging it
engaged in misleading and deceptive conduct in relation to
an international fax directory operated by the company. The
ACCC alleges that during the period from May 2001 until
about March 2002 IT&TAG, sent unsolicited documents by
mail from Switzerland to Australian business consumers
regarding the IT&T International Fax Directory which is
published on the Internet and available on CD-ROM. The
ACCC alleges that given the general appearance of the
documents, including their design, layout and content,
IT&TAG falsely represented that it had a prior business
relationship with the Australian businesses; that it had an
existing right to payment; and that a payment to IT&TAG
for listing the business in the directory was due and payable.
MR 12/6/02

Security Services “Upgrades”
Canberra based firm, Custom Security Services, provided
court enforceable undertakings offering refunds and full
disclosure to some of its customers following an ACCC
investigation. Numerous complaints were made to the
ACCC and the ACT Office of Fair Trading by CSS
customers who were charged for security system upgrades
which were undertaken without prior consultation in early
2001. In most cases customers became aware of the upgrade
only when they received an invoice for $99. MR 19/6/02

All-Inclusive Price Advertising
An industry wide solution has guaranteed all-inclusive prices
for airline customers in Australia. The ACCC accepted court-
enforceable undertakings from Qantas and Virgin Blue not to
exclude additional taxes, levies and charges from the
advertised price of their airfares. The ACCC raised concerns
late last year that the headline airfares being advertised were
not actually available. The ACCC and leading industry players
believe this will avoid confusion by consumers as to the actual
prices they are likely to pay if they purchase airline tickets.
The ACCC has put the whole travel industry on notice that it
expects all forms of price advertising to comply with an all-
inclusive approach. There has been a good response from the
travel industry. Any enquiries should be addressed to Melanie
Sherrin 02 6243 MR 13/5/02

NAB Rewards Program
The NAB informed consumers that it will maintain the 1 for 1
conversion rate for Qantas Frequent Flyer points earned prior
to their July 2002 credit card statement cycle. From July 2002
the conversion rate for new NAB points accrued after that
time will be 1.5 NAB points for 1 Qantas Frequent Flyer
point, reflecting changes made to other NAB rewards. This
followed a query from the ACCC at the request from the
Federal Treasurer, Mr Peter Costello. MR 11/6/02;
MR 21/5/02

Missed Fire Protection Services
Fire Fighting Enterprises will compensate its customers for its
failure to carry out contracted services of fire protection
systems in various buildings in Queensland. The Australian
Standards require regular inspection, testing and maintenance
routines for fire sprinkler, alarm and hydrant systems, and are
critical to the reliability and performance of these systems.
The ACCC alleged that FFE had engaged in misleading
conduct by issuing certificates of maintenance to building
owners without knowing whether such routines had been
performed and had made false representations regarding the
standard or quality of services provided. MR 24/5/02

Skin Product Advertisements
The ACCC instituted proceedings against Collagen Aesthetics
Australia, a company that supplies various collagen and
hylaform products which are inserted into the skin for the
purpose of reducing wrinkles and/or filling lips. The ACCC
alleged that Collagen Aesthetics made false and misleading
representations including that the products were registered on
the Australian Register of Therapeutic Goods, were safer to
use than its competitor's products and that the treatment was
painless. MR 27/5/02
Action Against Free2aiR
The ACCC instituted proceedings in the Federal Court against
Internet TV Australia trading as Free2aiR alleging that
Free2aiR misled its customers in that the Internet access
services supplied were subject to terms and conditions that
were not brought to the attention of potential customers before
subscribing to its services, including a condition that would
allow a quarterly administration fee in addition to the set up
fee. The ACCC further alleged that Free2aiR engaged in
unconscionable conduct that included threatening to
disconnect customers if they contacted Free2aiR to query the
imposition of the administration fee. MR 5/6/02
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Restr ic t ive  Trade Pract ices Authorisations and Notifications

Mergers/Takeovers

Supplier Attempt to Stop Discount
The Federal Court founds against Colgate-Palmolive for trying to
stop discount retailer, Chickenfeed Bargain Stores in Tasmania,
advertising Colgate’s Ajax, Palmolive and Colgate lines at cheap
prices. The Federal Court found that the imposition of the
advertising restrictions by Colgate-Palmolive constituted resale
price maintenance. Penalties of $500,000 were imposed on Colgate-
Palmolive. MR 15/5/02

Petrol Price Fixing in Country Victoria
The ACCC instituted court proceedings against seven companies
and seven individuals in the Ballarat region alleging that they
entered into and gave effect to arrangements to fix retail petrol
prices. The ACCC alleged that the companies arranged to raise
prices by telephoning one another and communicating the size and
approximate time of the price rise. It is alleged they then contacted
retail sites to implement the rise. It is also alleged that when one
became aware that a service station had not raised its price, further
calls were made to each other to try to have the site raise its prices.
MR 23/5/02

Visy Paper Appeal
Visy Paper was granted leave to appeal to the High Court against
the finding of the Full Federal Court that it had contravened Section
45 of the Trade Practices Act 1974. The Full Federal Court found
on 10 August 2001 that Visy had contravened Section 45(2) by
attempting to induce its competitor, Northern Pacific Power, a
waste collection company, to make a contract containing an
exclusionary provision which prevented NPP from taking Visy's
customers. MR 31/5/02

Arrangements Between International Airlines
The ACCC issued a draft decision indicating that, subject to
comments from interested parties, it proposes to authorise the
travel agency program of the International Air Transport
Association (IATA), the industry association for the world's
international airlines. Under the program the world's
international airlines determine the means by which air travel is
distributed and sold through travel agents. The proposed
authorisation is conditional on IATA taking action in a number
of areas including reviewing the conditions of accreditation for
travel agents and facilitating the processing of ticket refunds.
These conditions will ensure that the public benefits arising
from the agent program in its current form are realised and
outweigh any anti-competitive detriment. The next phase of the
review will examine IATA's activities in areas other than travel
agents with a particular focus on air cargo and agreements
between airlines on fares. MR 17/5/02

Agvet Chemical Safety Program
The ACCC granted authorisation to an agricultural and
veterinary chemical (agvet chemical) industry self-regulation
compliance program overseen by Agsafe Limited. The
authorisation applies to Agsafe's industry accreditation scheme
requiring persons and premises involved in the transport,
handling, and storage of agvet chemicals to be accredited and to
comply with a Code of Conduct. The authorisation also enables
Agsafe to apply trading sanctions to premises that fail to meet
accreditation standards. The Agsafe program has been operating
successfully under ACCC authorisation for more than 10 years.
In that time the program has provided benefits to users and the
community generally through promoting the safe use of agvet
chemicals and Australia-wide uniformity in the storage of agvet
chemicals. MR 28/5/02

Councils to Collectively Bargain
The ACCC issued an authorisation for two groups of Sydney
councils to collectively tender for facilities to sort recyclable
household waste (paper, bottles etc). The ACCC was satisfied
that minimal public detriment would result from the councils'
proposals. In particular, the price of goods made from recycled
waste would be unlikely to rise. Costs incurred by councils in
transporting waste to these facilities would fall, and, air and
noise pollution and traffic congestion would be eased. The
ACCC also considered that it would cost councils less to tender
for sorting facilities collectively. MR 7/6/02

General Practitioners and Fee Arrangements
The ACCC issued a draft authorisation following an application
by the Royal Australian College of General Practitioners. Under
the draft decision, all GPs in partnerships would be able to agree
on fees. The draft confirms that most are already able to do this.
Further, it proposes to authorise GPs in partnerships with
corporate partners to agree on fees where all partners are co-
located. Broadly, agreements between partners, including on
fees, are exempt from the Act except where the partnership
includes a corporation (this is to ensure the exemption is not
misused). In proposing to grant authorisation, the ACCC noted
that partnerships are a traditional form of business structure that
should remain available to GPs. MR 20/6/02

Mergers and Acquisitions

Pacific Access Acquisition of Citysearch
The ACCC did not oppose Pacific Access’ proposed
acquisition of CitySearch online. Pacific Access is a
subsidiary of Telstra Corporation Ltd and is a leading
Australian information, advertising and directories business,
providing print, voice and online products and services.
CitySearch is a wholly owned subsidiary of John Fairfax
Holdings Ltd and is the number two provider of print and
online business directories, behind Yellow Pages. The ACCC
was satisfied that the proposed acquisition was unlikely to
substantially lessen competition because of the ongoing
availability of Fairfax business data and access to directory
copyright held by Fairfax which is available for any business
seeking to enter the market, or to use the data to provide
related services.
MR 23/5/02

Foxtel/Optus
The ACCC concluded that proposed arrangements between
Foxtel and Optus in relation to pay television are likely to
breach the TPA as the agreement in its present form is likely
to substantially lessen competition in a number of markets.
The ACCC received detailed submissions from Foxtel, Optus
and other participants in the pay television and other industries
that would be affected by the content sharing agreement.
Extensive discussions were held with all parties including
Foxtel and Optus who have offered undertakings to try to
overcome the competition concerns raised by the ACCC. The
ACCC intends to consider these and consult interested parties
before determining whether the undertakings meet its
competition concerns.
MR 21/6/02
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Regulated Services Regulated Services

Telco Competition Report
The ACCC has issued three annual reports covering:
♦  competitiveness in the telecommunications industry
♦  changes in prices of telecommunications services and
♦  Telstra's price control compliance.
The reports revealed mixed results, prompting the ACCC to take
a cautious approach in its consideration of the current and future
state of competition in the telecommunications industry.
- The report on competitiveness notes that Telstra's extensive

market power is likely to remain in many
telecommunications markets in the future.

- The report on changes in the prices paid for
telecommunications services finds that, overall, consumers
are now paying less for the majority of telecommunications
services, although there is still a considerable gap between
price and cost for some telecommunications services.

- The report on Telstra's price control compliance indicates
that Telstra is decreasing prices for most
telecommunications services at a slower rate than for the
industry as a whole. MR 31/5/02

Electricity Information Guidelines
Under the National Electricity Code, the ACCC is responsible
for the regulation of transmission revenues in the National
Electricity Market and has issued its Final Decision in respect of
the Information Requirements Guidelines. The guidelines have
been developed to reinforce the effectiveness of the regulatory
processes by limiting the ability of the Transmission Network
Service Providers (TNSPs) to extend their monopoly powers
from the network business to the contestable parts of the
industry. The ACCC is seeking to ensure that regulated
activities do not cross-subsidise contestable activities. The Code
will require TNSPs to separate out prescribed and non-
prescribed services when performing their regulatory
accounting. TNSPs are also required to reasonably allocate costs
that are shared between prescribed services and any other
activities. MR 7/6/02

Draft Greenfields Guideline
The ACCC released its Draft Greenfields Guideline for Natural
Gas Transmission Pipelines. The guideline has been prepared to
ensure prospective investors in the gas industry, understand how
new natural gas (greenfields) transmission pipelines are
regulated. This guideline seeks to address any perceived risks by
creating greater certainty about when a prospective pipeline is
covered by the regulatory framework and what obligations are
imposed if regulation applies. The guideline will provide greater
clarity and understanding of the approach to greenfields gas
regulation and address some of the misconceptions in the
pipeline, investment and financing industries about the
regulatory system. MR 25/6/02

Broadband Services Figures
The ACCC issued an update to its Snapshot of Broadband
Deployment, a report providing statistics on broadband take-up
across Australia. Growth in the take-up of digital subscriber line
(DSL) technology has significantly exceeded the growth take-up in
cable technologies. Take-up of DSL services increased by 206% in
the nine months to March 2002. By comparison, there was a 71%
increase in the number of subscribers for cable broadband services.
Although the number of cable services (157,800) still significantly
exceeds the number of DSL services (85,800).
Broadband infrastructure is of particular and growing importance to
the future of Internet services. For the Internet to develop beyond its
existing technical and commercial limitations, it needs broadband
access technologies made available on a reasonable basis.
MR 20/6/02

More Broadband Offerings
Significant improvements to Telstra’s wholesale broadband services
will open up high-speed Internet access. Late last year the ACCC
issued Telstra with a Competition Notice that came into force on 21
March 2002. The ACCC had found that Telstra's conduct in relation
to its wholesale and retail ADSL services was holding back
competition in the provision of broadband services resulting in
limited choice for consumers and small businesses. The ACCC has
revoked the Notice following price reductions of up to 25 per cent
in Telstra's wholesale price and changes to the architecture of the
wholesale service which allow wholesale customers to compete
against Telstra retail ADSL services. MR 16/5/02

Productivity Commission
The Productivity Commission (PC) has over recent months issued
reports on matters impacting on trade practices issues.  Some will
have a direct impact on the regulatory role played by the ACCC in
controlling prices or  promoting competitive outcomes in utility
sectors with monopoly powers. The major reports are:
- Price Regulation of Airport Services:  The Government has
accepted the recommendation that Sydney, Melbourne, Brisbane,
Perth, Adelaide, Canberra and Darwin airports be subject to price
monitoring for five years.
- Telecommunications Competition Regulation issues include the
retention and operation of the telecommunications specific anti-
competitive conduct legislation, the retention, scope and operation
of a third party access regime for telecommunications, and issues
associated with pay TV and regional telecommunications. Report:
21 December 2001
- Economic Regulation of Harbour Towage recommends that the
current declaration of harbour towage services under the Prices
Surveillance Act 1983 (PSA) not be renewed when it expires in
September. As a transitional measure, the PC has recommended that
towage services at the currently-declared ports be subject to limited
price monitoring by the ACCC for three years. Position Paper: 6
June 2002 (report due August 2002)
- National Access Scheme recommends that it should have a
tighter focus that places greater emphasis on incentives to invest.
The PC has also called for modifications to provide a clearer
guidance to regulators and industry, and to make the processes more
workable, are also required. 3 October 2001(not released)
- Review of the PSA proposed changes to limit the potential for
inappropriate application of regulation, and to allow the regulations
to operate more effectively and rapidly where they can improve on
market outcomes. Draft Report: 14 August 2001 (not released)
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AACCCCCC  SSttaattee  BBrriieeffiinngg
Tasmania
From late May to July several information sessions were conducted
throughout Tasmania to various groups, including members of the
Chartered Secretaries Australia Ltd and advertising staff of the
Examiner newspaper.  The ACCC also attended the Local
Government conference held in Hobart, establishing valuable
contacts with Councillors and staff.  During the Area Consultative
Committee meeting held in Bothwell, I provided an overview of the
ACCC’s outreach activities to the committee members.  On Friday,
12 July, the Hon. Don Wing MLC launched the ACCC’s
Tasmanian Rural and Regional Program in Launceston.  The launch
was well attended by political and government representatives,
business leaders and a number of community organisations.
Shane Jeppson
Acting Small Business Manager/ROO Tas Ph. 03 6215 9306

South Australia
The South Australian Regional Office has received a number of
complaints in regards contractors in the building industry issuing
quotes exclusive of GST.  Contact has been established with the
two industry bodies representing the building industry in South
Australia.  Both industry bodies have included the GST checklist
for small business regarding the display of prices in their respective
newsletters that carried an article alerting their members on the
correct method of quoting and displaying prices.  Major building
industry suppliers whose pricing policy reflected a GST exclusive
price have been identified and informal visits undertaken
Lucien Dec, Small Business Manager, SA. Ph 08 8213 3450

My recent round of regional trips included speaking engagements at
Robe in the South East, Kimba on the Eyre Peninsula, and Clare in
the Mid North. Last month involved a special focus on liaison with
local government, with a seminar presented to the Local
Government Association of South Australia. A series of regional
seminars with Local Government are planned for September and
October.
Regional Communities in SA that would like to hear more are
encouraged call me direct.
Greg Trengove , ROO, SA. Ph 08 8213 3456

Queensland - South
Albert Julum visited a number of communities this month,
establishing a number of information supporters including
Yeppoon; Rockhampton; Gracemere; Blackwater; Emerald;
Springsure; Moura; Biloela; Calliope and Mt Morgan. We welcome
our information supporters who will spread the word about the
Commission’s Rural program and provide ACCC publications to
their communities.
The Farmfest in June brought together a range of rural and regional
stakeholders from across the country to Oakey. ACCC staff
received a number of enquiries over the three days of the event and
feedback about the Commission’s Rural and Regional program and
overall general presence in the marketplace was positive.
Brisbane hosted the launch of the weeklong celebration of
NAIDOC (National Aborigines & Islander Day Observance
Committee). This year’s theme was “Recognition, Rights and
Reform” commemorating the 10th anniversary of the historic High
Court decision in Mabo. ACCC staff supplied information on the
Storecharter and the Rural and Regional program.
Albert Julum ROO, Sth Qld Ph 07 3835 4641
Paul Jones Small Business Manager, Qld. Ph 07 3835 4622

Queensland - North
There has been much activity to report in the north
Queensland region.  The annual show and agricultural field
days circuit has kept the Townsville ROO on the hop…
beginning with the Mt Isa Mining Expo then the Julia Creek
and North Queensland Field Days and shows at Mackay,
Townsville and Cairns.  All events were well attended with
many more people in rural and regional Australia becoming
aware of the ACCC, what it does, and how they can protect
both their business and consumer interests with an increased
knowledge of the TPA.
There were also a number of radio interviews on Regional
ABC radio both in western and far northern Queensland.
Small Business Assistance Officer of Work North, Julie Clark,
hosted a one hour small business radio community outreach
program on Townsville’s 4TTT on 1 July 02.  During the
show the ROO was able to speak not only about the rural and
regional program, but about the work of the ACCC more
generally. Ralph Lake ROO, Townsville Ph 07 4729 2666.

Western Australia
Tracy Young continued with her outreach work in the Great
Southern region with visits to Beverley, Waroona, Harvey,
Wandering and Wickepin.  Tracy noted a chill in the air as
Wandering lived up to its reputation for “crisp” mornings. She
attended meetings in Wickepin.
Between meetings and presentations in Karratha, Port Hedland,
Newman, Tom Price, Paraburdoo and Onslow Vern Gardam
enjoyed the play of sunlight on the Hamersley, Chichester, and
Kunderong Ranges as he drove between Pilbara towns. He met
with small business owners and consumers who brought up
various issues and some of these matters are now being pursued.
Vern Gardam, ROO, WA Ph 08 9325 0616

Victoria
In association with the Australian Institute of Company
Directors and CPA Australia, the ACCC has held information
sessions for CPAs at Bendigo, Ballarat, Geelong and Traralgon.
Sessions will also be held at Shepparton and Warrnambool.
New ACCC Regional Supporter the Regional Connectivity
Project will assist in providing publications and information to
their local communities. Regional Connectivity manages 23
Community Enterprise Centres throughout Western Victoria
and is supported by the University of Ballarat and Networking
the Nation. Mark Schramm, Small Business Manager, Vic.
 Ph 03 9290 1887

New South Wales
ACCC staff attended the annual NSW Farmers' Association
Horticultural Conference in Griffith.  The conference brought
together growers from all over NSW from varied sectors within
the Horticulture Industry. From broad beans to limes, all the
growers appear to have similar concerns, whether it is transport
costs, water rights or prices received by growers from
wholesalers or retailers. The ACCC will be looking to work
closely with various grower groups, the Retail Grocery Industry
Ombudsman and other government departments. The focus will
be on dispute resolution, transparency within the fresh produce
markets and improving the knowledge of growers and
wholesalers about the Trade Practices Act. Nick Heys, Project
Officer, New South Wales ph 02 6243 1251
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ACCC Hot Spot  - Guide to Real Estate Industry 
The ACCC and the Real Estate Institute of Australia (REIA) have issued a guide for the real estate industry to help it understand the 
benefits and responsibilities associated with the Trade Practices Act. The guide is written for owners, managers and advisers to the 
real estate industry and provides examples relevant to the industry. It includes an easy to understand summary which outlines the 
“do’s and don’ts” for the industry. Fair and Square ($10) is available from the ACCC Infocentre on 1300 302 502 or the website 
www.accc.gov.au. 

2002 Competing Fairly Forum 
Future directions 
 
The fifth ACCC Competing Fairly Forum “Future 
directions” has been completed and is to be launched in 
December.   
 
This forum, a video production, discusses issues arising from 
the Dawson Committee Review of the Trade Practices Act., 
particularly those that could affect small business and 
consumers. 
 
Hosted by George Negus, the panel comprised: 
 

o Professor Allan Fels, Chairman of the ACCC 
o Louise Castle, Chair of the NSW Law Society 
o Stan Moore, Policy Director of the Australian 

Retailers Association 
o Peter Hendy, CEO of the Australian Chamber of 

Commerce and Industry 
 
The video features a highly informative discussion between 
George Negus and Professor Fels followed by a diverse 
range of views from the panel covering: 
 

o Collective bargaining 
o Misuse of market power 
o Price fixing 
o The protection the Trade Practices Act gives 

consumers 
 
Opinion pieces about possible changes to the Act and the 
operation of the ACCC were also provided in the forum 
video by the Mick Keogh( NSW Farmers Association), 
Michael Delaney (Motor Traders Association of Australia) 
and Chris Field (Consumer Law Centre Victoria).  
 
The forum is available from the ACCC in both video and CD 
format. It will be distributed nationally to the ACCC 
supporter network in 450 locations in rural and regional 
Australia. The Commission’s Small Business Managers and 
Regional Outreach Officers will be conducting seminars in 
the New Year with the supporter network. Organisations 
who wish to provide seminars for their members should 
contact their local ACCC regional office or the Infocentre on 
1300 302 502. 
 

Some items in ACCC Briefing refer to Media Releases and their dates eg MR 12/8/02. These can be found on the 
ACCC website www.accc.gov.au. For e-mail copies of Briefing  please send details to your local ACCC contact. (See page 6) 
For TPA information - ACCC Infocentre 1300 302 502 
 

From the Small Business Commissioner 
The Commission has continued to facilitate dialogue in two 
sectors, retail tenancy and smash repair in which the level of 
disputation connected with Trade Practices issues suggest that 
the development of a Code of Practice may lead to greater 
transparency and an agreed approach. In such challenging areas 
national codes may avoid piecemeal black letter law in Sate and 
Territory jurisdictions. 
 
Progress in these dialogues has been somewhat disappointing. 
There are some parallels with an earlier experience the 
Commission had in dealing with life insurance when many in 
the industry were resistant to a cooperative industry based 
solution. These attitudes changed and the industry Code 
(admittedly business to consumer) that was developed has 
worked effectively to underpin fair practice and transparency.  
 
I had the privilege recently to represent the ACCC at a major 
international forum on competition and fair trading held in 
Korea. There is considerable interest in the ACCC “model” in 
both developed and developing economics and particularly our 
program and provisions dealing with small business, 
unconscionable conduct and franchising. 
 
Finally this briefing would not be complete without 
acknowledgment of the announcement by ACCC Chairman 
Allan Fels that he will step down from the role in 6 months 
time. Professor Fels has made an incredible contribution over 
the past 10 years to the stature and impact of fair trade practices 
and consumer protection in Australia and internationally. He 
has achieved this through astute direction of the ACCC’s 
enforcement role, influencing the acquisition of great powers 
and his public profile. Professor Fels has at all times 
emphasised the crit ical role the TPA plays in providing benefits 
to small business seeking to compete fairly. 
 
Professor Fels ’ views on a range of matters affected by the 
Trade Practices Review being conducted by the Dawson 
Committee have been well captured in a video production of the 
Competing Fairly Forum which is reported on in the following 
article. 
 
John Martin 
Small Business Commissioner 
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Global Action on Health Products 
18 companies are facing legal action following the worldwide 
Internet sweep for misleading and deceptive conduct claims 
about health products held earlier this year. During the one-day 
sweep, over 1,400 websites from around the world were 
identified as ‘suspicious’. 200 investigations are still running in 
the 19 countries that participated. 
MR 23/09/02 
 
International Competition Network 
A milestone has been reached for merger review and 
international competition advocacy after the inaugural 
International Competition Network (ICN) conference, attended 
by top officials of 61competition and fair trading agencies 
worldwide. This conference has moved forward in determining 
how competition agencies can bring about substantial and 
procedural convergence worldwide. The ICN aims to improve 
competition law enforcement and administration to benefit 
business and consumers. It draws its expertise from antitrust 
agencies, the private sector, academia and other international 
organisations. The ICN has a steering committee of which 
Australia is a member. 
MR 30/09/02 
 

Out of this process, the ACCC had compiled a paper that 
identified the major issues of concern, including preferred 
repairer schemes, guarantee requirements, repair terms, 
customer ownership, consumer choice and consumer 
information.  Discussion at the meeting centred around these 
topics, with particular attention being paid to consumer choice 
and information. 
 
There was also some discussion of industry measures, such as 
a national code of conduct, to improve the relationship 
between insurers and repairers. In order to progress the matter 
further, it was decided that the Motor Trades Association of 
Australia, the Insurance Council of Australia and a consumer 
representative would meet in December to discuss more 
specific issues of concern. 

International 

Retail tenancy 
The ACCC continues to receive complaints concerning the 
relationship between retail landlords and tenants, particularly 
in relation to unconscionable conduct, and has taken a number 
of cases dealing with commercial leases. 
 
In September this year the ACCC convened a round table 
meeting of retail tenancy stakeholders, including landlords, 
industry associations and state and commonwealth regulators, 
as a means of exploring options of addressing these issues  
 
Participants identified concerns relating to disclosure of 
information between landlords and tenants, particularly 
turnover figures, the issues facing sitting tenants when 
negotiating lease renewals, and market rental valuations.  The 
meeting was also an opportunity to discuss the interaction of 
retail tenancy issues with the Trade Practices Act, current state 
regulations, and the potential for a nationally consistent 
approach to retail tenancy regulation. 
 
A number of positive initiatives were identified, particularly 
the steps taken by the Australian Retailers Association (ARA) 
and the Shopping Centre Council in relation to the adoption of 
a uniform approach to casual mall leasing. 
 
Smash Repair 
On 31 October 2002, the ACCC hosted a second round table 
meeting of stakeholders in the smash repair industry.  The 
meeting was attended by representatives from independent 
smash repairers, insurers, smash repair industry bodies, the 
Insurance Council of Australia, consumer organisations and 
State and Federal government. 
 
Following the last round table meeting in July 2002, the 
ACCC had facilitated a process of information exchange 
between insurers and repairers.   

Industry Codes 

Misleading Advertising – Role of Advertising Agencies  
After findings in the Federal court against NRMA Health for 
misleading advertising, the ACCC had alleged that Saatchi 
& Saatchi Australia, as the agency that prepared the 
advertising, was a principal in the conduct. The Court found 
that the agency was not a principal in the misleading 
conduct. In his judgement, Justice said the agency “had 
prepared the ‘bullet’, but it was the NRMA companies that 
took the step of disseminating it. The ACCC will appeal the 
decision. MR 04/10/02 
 
Customer Refunds – Mobile Phones 
Vodafone will offer refunds to some pre-paid mobile 
telephone customers and provide full disclosure of contract 
conditions. This follows complaints from Vodafone 
customers alleging they were misled about a reduction in the 
expiry period for their FastFone pre-paid call credits. 
Vodafone acknowledged that it did not inform all customers 
of the reduction in the expiry period. Additionally, old 
advertising material at point-of-sale remained available after 
the change was introduced. Vodafone has subsequently re-
introduced the 365-day call credit expiry period to the 
FastFone pre-paid service. 
MR 27/09/02 
 
Misleading Advertising – Home Loans  
The ACCC has instituted Federal Court proceedings against 
the Commonwealth Bank of Australia alleging false, 
misleading or deceptive advertising in one of its home loan 
campaigns after receiving complaints from home loan 
customers. Prominently displayed during the advertisements 
in question was the caption “No establishment fee”. The 
ACCC alleged that the clear impression conveyed by the 
advertisements was that customers applying for these home 
loans who met standard home loan requirements would not 
incur an establishment fee and that the fine print conditions 
were inadequate to dispel that impression. 
MR25/09/02 
 

Industry Codes 

Consumer and Small Business Protection 
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Misleading Advertising – Internet Access 
The ACCC has instituted proceedings in the Federal Court 
against Dodo Internet alleging misleading and deceptive 
conduct, false and misleading representations and 
unconscionable conduct in breach of the Trade Practices Act. 
The ACCC alleges that from approximately September 2001, 
Dodo made misleading representations in its television 
advertisements, in pamphlets, on its website and in telephone 
conversations between its sales representatives and consumers. 
MR27/09/02 
 

Internet Name Protection 
Following orders by consent against Melbourne-based Internet 
Name Protection (formerly Internet Name Group or ‘ING’) and 
its directors, the ACCC has warned suppliers of domain name 
renewal services not to mislead or deceive customers. ING had 
sent unsolicited invoices to small businesses throughout 
Australia seeking payment for domain name services including 
the registration and renewal of domain names. 
MR 17/10/02 
 

Internet Registrations 
Federal Court proceedings against domain name reseller 
Internet Registrations Australia (IR) have been instituted by the 
ACCC. The ACCC alleges that since approximately January 
2001, IR has made false or misleading representations 
regarding registration and renewal of Internet domain names.  
MR 17/09/02 
 

U.S. Web-Based Pyramid Selling Scheme Banned 
Following ACCC action, the Federal court has declared a 
United States web-based company Skybiz.Com, breached the 
pyramid selling and other consumer protection provisions of 
the Trade Practices Act.  When the ACCC instituted 
proceedings against SkyBiz.Com, it alleged that participants 
paid US$100 for a website in order to take part in the scheme, 
which SkyBiz claimed participants could then earn monetary 
payments by introducing new consumers into the scheme. The 
orders restrain SkyBiz from repeating the conduct and require it 
to disclose to the ACCC, contact details of Australians who 
took part in the scheme. 
27/09/02 
 

Computer Betting Software 
The Federal Court has found that Robert James Price misled 
consumers and acted unconscionably in connection with the 
marketing and sale of horse race betting software in Australia 
and New Zealand. The ACCC alleged the software, marketing 
under names such as ‘Autotab’, ‘Offtrack’ and ‘Solutions 
Software’ falsely claimed to be able to predict horse-race place-
getters with high accuracy. The ACCC had the program tested 
and based on those tests, believes punters would achieve a 
similar success rate for a place bet if they were to simply follow 
the TAB tip. 
MR09/09/02 
 

Unsafe Children’s Cot 
An importer of children’s cots that did not comply with the 
mandatory product safety standard has provided court-
enforceable undertakings to the ACCC and ceased supplying 
the cot in question. The ACCC found that the cot failed to 
comply with the safety labelling and certain design 
requirements of the standard. The ACCC notes that Lane 
Wrigley PL had supplied the cots, known as the 8036 Baby 
Bed, to discount variety stores throughout Australia. 
MR 14/10/02 
 

Consumer and Small Business Protection 
 

Phone Cards  
Proceedings against Telstra Corporation have been instituted 
by the ACCC in relation to Telstra’s pre-paid long distance 
calling card product called ‘Say G’day’. It is alleged that 
Telstra has engaged in misleading and deceptive conduct, and 
false and misleading representations by making various 
representations to the following effect: That the 1800 access 
number was “free”, “a free call from fixed phones” and/or 
would not be material or significant in the context of the 
overall charges of the call to be placed. However, the ACCC 
alleges that the 1800 access number is not free and instead 
costs 53 cents per minute in addition to the call rates. 
MR 24/10/02 
 
Health Products 
The ACCC has instituted proceedings in the Federal Court 
against Internet trader, Michael Desveaux. It is alleged that Mr 
Desveaux engaged in misleading and deceptive conduct in 
relation to the marketing and sale of a number of products via 
his Internet site www.transformation2012.com.au. Amongst 
the claims are that consumption of the products can assist in 
treating and/or curing a range or diseases and infections. The 
ACCC alleges that consumption of these products  would not 
produce any of the beneficial effects claimed. 
MR23/09/02  
 

Food and Beverage Labelling Guidelines 
After extensive research, consultation and a cooperation 
between members of the Government and the private sector, the 
ACCC has issued guidelines on country of origin claims made 
by the food and beverage industry. The guide is the third in a 
series of 6 ACCC publications to assist different industries in 
compliance with the Act’s country of origin rules. 
MR 10/09/02 
 
False Labelling – Clothing 
The Federal Court has imposed a fine on Tasmanian knitwear 
company GIA, which traded as Tamar Knitting Mills. Tamar 
falsely represented that Chinese-made polo shirts supplied by 
Tamar over a 12-month period were made in Tasmania by 
Tamar. The court found that after purchasing Chinese-made 
polo shirts from an importer, Tamar removed the original collar 
label on each polo shirt, which stated the polo shirt was made in 
China. Tamar then substituted a ‘Tamar’ collar label and 
attached a swing tag to each polo shirt falsely representing that 
the polo shirt was ‘Tasmanian’ or was ‘Made in Tasmania by 
Tamar Knitting Mills’. 
MR25/10/02 
 

Co nsumer and Smal l  Business Protect ion  

Labelling 

ACCC Hot Spot – Online Guidance for Small Business  
Best & Fairest Online is an interactive web-based training 
program designed to assist businesses train their staff on trade 
practices issues.  It is available free from the ACCC website, 
in hardcopy ($100) or CD-ROM ($20). 
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Country of Origin 
The ACCC has instituted proceedings against the producers and 
marketers of Viva brand olive oils, The South Australian Olive 
Corporation and Inglewood Olive Processors. The ACCC 
alleges that misleading representations have been made on 
product labels to the effect that Viva olive oils are Australian 
when, in fact, each bottle of Viva olive oil contains 
approximately 20 per cent imported oil. 
MR 17/10/02 
 
Safety Warning – Jacks 
Legal proceedings have been instituted by the ACCC against 
BMW (Australia) in relation to the safety warning carried on 
vehicle jacks supplied with BMW vehicles and in the vehicle 
owner’s manual in respect of safe usage instructions for a jack. 
The ACCC has alleged that BMW has supplied vehicles 
equipped with a vehicle jack and a vehicle owner manual, which 
did not comply with the prescribed consumer product safety 
standard relating to vehicle jacks. 
MR 29/10/02 

Pro Competitive Undertakings by Government Lottery 
In an important development in the application of the Act to 
Government-owned businesses and to exclusive distribution 
systems, the ACCC has accepted court-enforceable undertakings 
from Golden Casket Lottery Corporation. Following a complaint, 
the ACCC alleged that Golden Casket’s decision to reject a 
newsagency’s application for an on-line betting licence placed 
Golden Casket at risk of breaching the Act. Golden Casket has 
acknowledged that the rejection of the application in this instance 
is at risk of breaching the Act. Accordingly, Golden Casket has 
offered these undertakings to address the ACCC’s concerns. 
MR 14/10/02 

Labelling 
 

Predatory Pricing – Barges 
The ACCC has filed proceedings in the Federal Court against 
Eurong Beach Resort; Mr Sidney Melksham; and others alleging 
predatory pricing and other conduct in contravention of the Trade 
Practices Act. In December 2000 a rival barge, the Manta Ray, 
began operating between Inskip Point, Rainbow Beach and Fraser 
Island. Prior to the Manta Ray’s arrival, the cost of travelling to 
Fraser Island from Rainbow Beach on one of the Melksham 
companies’ barges was $70 per standard vehicle (return). 
Passengers cost an extra $4pp and trailers between $22 and $64 
extra. Since December 2000 the Melksham companies have 
dropped their price so that it is now $20 or less, with passengers 
and trailers free. The ACCC alleges that this was done to damage 
or eliminate their competitor Manta Ray. 
MR17/09/02 
 
 Report on Grocery Supply Prices 
The ACCC has issued its report to the Senate on a survey of 
prices paid for wholesale groceries by major retail chains and 
independent wholesalers. The ACCC’s study was largely 
confined to supermarket grocery items and excluded liquor, fresh 
fruit and vegetables. The report observes that suppliers in the 
Australian grocery industry do not favour any single buyer. Major 
retailers have buyer power and while they may obtain better 
wholesale prices more often than the independent wholesalers, 
based on the data received, the market does not appear to exhibit 
anti-competitive conduct. The report pointed out that 
comparisons of supplier pricing is not just leased on “like 
treatment for like quantities” but “like treatment for like 
performance” 
MR 30/09/02 
 
Selective Distribution Policy 
The ACCC has instituted legal proceedings against Fila Sports 
Oceania, for the implementation of a selective distribution policy 
in relation to the supply of Fila’s AFL licensed apparel to 
retailers. The ACCC alleged that this selective distribution policy 
contravened a number of provisions of the Trade Practices Act. 
The ACCC has also taken action against the current and former 
managing directors of Fila for their alleged involvement in the 
formulation and imp lementation of the policy. 
MR05/09/02 
 

Compulsory Student Association Members 
The ACCC has issued a draft decision proposing to revoke a 
notification which afforded James Cook University of North 
Qld’s immunity from legal action under the TPA in relation to an 
element of its enrolment policy. JCU’s enrolment policy currently 
requires that, as a condition of enrolment, students gain and 
maintain membership of the JCU Student Association. The ACCC 
considers there are detriments flowing from provisions of JCU’s 
enrolment policy, which outweigh any benefits. The ACCC will 
make a final decision on this issue after considering any further 
submissions over the coming months. 
MR 21/10/02 
 
Bricklayers Scheme in NSW 
The ACCC has granted authorisation to the Clay Brick and Paver 
Association of New South Wales, enabling it to continue to 
operate a scheme to assist young people in entering the 
bricklaying trade in NSW. The ACCC first authorised the scheme 
in 1999. At present, approximately 140 bricklayer apprentices 
have been recruited and are being trained in NSW under the 
scheme. The ACCC found that the scheme is successful in 
providing opportunities for young people to enter a trade that has 
a recognised skill shortage. 
MR 24/10/02 
 
Collective Public Liability Insurance 
An application has been submitted to the ACCC from Allianz 
Australia, QBE Insurance and NRMA Insurance seeking 
authorisation of a potentially anti-competitive alliance. The 
alliance partners proposed to collectively offer public liability 
insurance for not-for-profit organisations. Although the 
application is being made on a national basis, the public liability 
product will initially only be made available to eligible not-for-
profit organisations that operate predominantly in NSW. For 
authorisation to be granted, the applicants are required to 
demonstrate that there is a public benefit arising from the 
arrangement sufficient to outweigh any anti-competitive 
detriment. Copies of the Insurance Council’s application and 
supporting submission are available on the ACCC website.  
MR 24/10/02 
 
Department Store Cooperative Promotions 
Myer has been granted interim authorisation to invite concession 
businesses operating within Myer, Grace Bros and Megamart 
stores to participate in discount promotions or bonus offers run by 
Myer. The interim authorisation does not allow any agreement 
between Myer and the concession businesses to raise prises, nor 
does it compel any party to participate in the proposed 
agreements. 
MR10/10/02 
 

Authorisations and Notifications 

Restrictive Trade Practices 

Restrictive Trade Practices 
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Chicken-Meat Farmers Collective Negotiations  
A final decision dismissing an application for authorisation to 
allow collective negotiations between chicken-meat growers and 
processors in NSW has been issued by the ACCC. The ACCC 
found that due to recent changes to NSW legislation, the 
arrangements that were the subject of the authorisation application 
were unlikely to ever eventuate, and that accordingly, the claimed 
public benefits of the arrangements were unlikely to ever flow.  
MR 08/10/02 
 
Pharmaceutical Authorisation Denied 
As there is insufficient public benefit to outweigh the harm to 
competition, the ACCC has decided to decline authorisation to API 
and Sigma for their proposed merger. The merger would create a 
company with 60% of the pharmaceutical wholesaling market in 
NSW, Victoria and Queensland and more than 50% in other states. 
With Mayne, the only other major wholesaler, it would account for 
almost 90% of the market. The ACCC considered that the 
deterioration in competitive pressures as a result of the merger 
would be a major public detriment. 
MR12/09/02 
 

Authorisations and Notifications 

Postal Prices 
The ACCC has made final its preliminary decision not to object 
to Australia Post’s request to increase the price of the basic 
postage s tamp. From January 2003, the basic postage stamp will 
increase from 45 cents to 50 cents. The decision paves the way 
for the first rise in the price of the basic postage stamp since 
1992. However, the decision blocked any change in the rates for 
bulk regulated mail. The final decision maintains the most 
appropriate balance between the interest of consumers and the 
sustainability of basic postal services throughout Australia. 
MR 06/09/02 & 25/10/02 
 

Fertiliser Merger Not Opposed 
The ACCC has not opposed the proposed merger between Incitec 
and Pivot, the two largest manufacturers and suppliers of fertiliser 
products in Australia. Despite the merger leading to the merged 
party having very high market shares in some product categories, 
the ACCC concluded that the importation of fertiliser products is 
likely to operate as an effective competitive constraint on the 
merged entity. 
MR 16/10/02 
 
Rental Car Merger Not Opposed 
The ACCC has not opposed the acquisition of Budget Australia 
(Budget Rent a Car) by the Cendant Corporation, the parent 
company of Avis Australia. Careful consideration was given to 
the effect of the acquisition on different parts of the car rental 
market, and views were sought from both customers and 
competitors. Having regard to market conditions, the continuing 
presence of strong competitors and the opportunity for new entry, 
the ACCC does not believe the transaction will result in a 
substantial lessening of competition for car rental services. 
MR 17/10/02 
 

Mergers and Acquisitions 

 
Pipeline Access Arrangement Approved 
The ACCC has issued its final approval on the terms and 
conditions of transportation services proposed by APT 
Petroleum Pipelines for the Wallumbilla to Brisbane Gas 
Pipeline. The ACCC had some concerns with the access 
arrangement as originally submitted by the company and 
required it to make revisions to the access arrangement 
before it could be approved. The company submitted a 
revised access arrangement that complied with the ACCC’s 
requirements. Accordingly, the revised access arrangement 
has been approved. 
MR 16/09/02 
 

Telecoms Access 
The ACCC has issued its guide on the resolution of 
telecommunications access disputes. The guide describes the 
ACCC’s powers, and its approach to exercising those 
powers, in relation to resolving telecommunications access 
disputes. Release of the guide follows a period of public 
consultation on a draft of the guide. The guide and the 
proposed confidentiality undertaking will all be available 
from the ACCC website. 
MR10/10/02  
 
Network Servi ces Models 
As part of the Utility Regulators’ Forum’s continuing 
commitment to ensuring transparency in the regulatory 
process, it has issued a discussion paper, Comparison of 
Building Blocks and Index-based Approaches, analysing the 
merits of the various models for regulation of the electricity 
and gas transmission and distribution services. The paper 
suggests there is a range of choices available and each 
regulator will have to make their own decision in light of the 
specific circumstances they face. 
MR 11/09/02  
 
Operations Rules Victorian Gas Industry  
The ACCC has released a Draft Determination proposing to 
grant authorisation for 10 years to the Victorian Energy 
Networks Corporation (VENCorp), Victoria’s independent 
gas and electricity systems operator, for the Market and 
System Operations Rules (MSOR). While the Draft 
Determination expressed some concerns over issues such as 
the representation of end user interests in Victoria, and the 
current mechanisms in the MSOR for setting the price of gas, 
it found that overall, the MSOR, and market carriage 
generally, confer a net public benefit. 
MR 18/10/02  
 
Pricing Principles for Mobiles 
The ACCC has issued its Final Report of the pricing 
principles to be used in arbitration of disputes over the terms 
and conditions of access to GSM (Global System for Mobile) 
and CDMA (code division multiple access) mobile 
termination services. Establishing the pricing principles will 
help to promote competitive outcomes in the sector. The 
report is available on the ACCC website www.accc.gov.au. 
01/10/02 
 

Regulated Services 

Regulated Services 
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Telecommunications Access Prices  
The ACCC has issued a discussion paper exploring guidance to 
market participants on the prices for access to certain wholesale 
telecommunications services. The paper does not specify or set 
indicative prices for services. The ACCC is looking at developing 
indicative prices in early 2003, once issues about how such prices 
should be set are resolved. A copy of the ACCC Discussion 
Paper, Future Access Pricing Approaches for PSTN, ULLS and 
LCS, can be found at the ACCC Website www.accc.gov.au 
MR18/09/02 
 
Broadband Continues Solid Growth 
The ACCC has issued a further update to its  Snapshot of 
Broadband Deployment, a report providing statistics on 
broadband take-up across Australia. The report shows that during 
the past year take up of broadband services has increased by 
131%. The ACCC will continue to monitor the broadband 
market, looking closely at any behaviour by those with market 
power to stifle competition. A copy of the report is available at 
www.accc.gov.au. 
MR10/09/02 
 

AACCCCCC  SSttaattee  BBrriieeffiinngg   

South Australia 
 In recent months the ACCC has met with staff of the 
Aboriginal and Torres Straight Islander Commission (ATSIC) 
and the Office of Consumer and Business Affairs (OCBA) to 
establish an approach to Indigenous consumer protection in 
South Australia. Those meetings have been extremely positive, 
with a range of pragmatic suggestions for education and 
compliance initiatives being put forward, tailored to the 
communication needs of remote and regional communities.  
 
In other news, a “Starting in Business” brochure for South 
Australia has been compiled and distributed by the 
collaborative efforts of Federal and State Government 
Agencies whose activities involve assisting small business 
operators.  The brochure identifies significant issues that may 
affect small business operators as well as people starting in 
businesses.  Brochures can be obtained by contacting your 
South Australian ACCC contact below. 

NSW 
As part of the Rural and Regional program, the ACCC, in 
association with the NSW Department of Fair Trading attended 
Ag-Quip in Gunnedah.  Ag-Quip is the largest agricultural 
field day in Australia, with well over 100 000 people attending 
the three day event.  Businesses, farmers and consumers come 
from all over NSW, QLD and Victoria to learn about a variety 
of new technologies available for the rural sector. The issues 
raised by consumers and businesses included 
telecommunications, access to goods and services and 
disadvantages associated with living in a regional centre.  
 

   Contacts 
 

Location Name Phone 
Perth Vern Gardam (ROO) 

Siobhan O’Gara (SBM) 
08 9325 0616 
08 9325 0608 

Adelaide Greg Trengove (ROO) 
Lucien Dec (SBM) 

08 8213 3456 
08 8213 3450 

Darwin Infocentre 1300 302 502 
Brisbane  Albert Julum (ROO) 

Paul Jones (SBM) 
07 3835 4641 
07 3835 4622 

Townsville Ralph Lake 07 4729 2666 
Sydney Aggie Marek 02 9230 9108 
Tamworth Steve Kilfoyle 02 6761 2000 
Victoria Mark Schramm 03 9290 1887  
Tasmania John Bardenhagen 03 6215 9309 
ACT Nick Heys 02 6243 1251 

 

   Regional Outreach Officer (ROO)          ACCC Website www.accc.gov.au 
   Small Business Manager (SBM)  

QLD 
A businessman in a small rural community was advocating that 
everyone should boycott the businesses of another larger 
regional town.  The aim of this proposal was to provide a 
much-needed boost to local businesses by keeping business in 
the local area.  Whilst in theory this may have seemed like a 
good idea, unfortunately the reality is that if two or more 
persons who are in competition with each other come to an 
arrangement (such as not dealing with businesses from another 
geographic location) then that will potentially amount to a 
“Collective Boycott” and may breach the Act. One organisation 
is now a lot clearer on the provisions of the TPA. 

VIC 
The ACCC’s Small Business, Rural and Regional program in 
Victoria has recently secured the assistance of three new 
community supporters; the Greater Shepparton Business 
Centre, the Victorian Business Centre at Mildura and the Swan 
Hill Economic Development and Tourism info centre. On 25-
27 October the Small Business program also provided 
information to the public at the annual Franchising and 
Business Opportunities Expo held at the Melbourne Exhibition 
Centre.  The ACCC is able to provide information on the 
Franchising Code of Conduct to intending and continuing 
franchisees.  The Franchising Code is a mandatory code under 
the Trade Practices Act, which contains many of the rights and 
responsibilities of franchisors and franchisees.  

Regulated Services 

WA  
Farrington Farye Shopping Centre -  Alleged 
unconscionable conduct shopping centre leasing – an update. 

The Commission instituted proceedings on 6 April 1998 
against the owners and managers of Farrington Fayre alleging 
unconscionable conduct in dealings with certain tenants in 
contravention of section 51AA of the Trade Practices Act. The 
action alleged in 1996 and 1997 Farrington Fayre implemented 
a strategy whereby it refused to grant renewals, variations or 
extensions of leases to three tenants unless the tenants 
withdrew legal proceedings against it before the WA 
Commercial Tenancy Tribunal which alleged overcharging for 
rates, taxes and other matters.  

On 20 September 2000 Justice French found Farrington 
Fayre’s conduct toward its small business tenant, Mr and Mrs 
Roberts, "...was grossly unfair exploitation of the particular 
vulnerability of the Roberts in relation to the sale of their 
business". The allegations involving the two other tenants were 
dismissed. Subsequently the Full Court allowed the owners 
appeal and dismissed the Commission’s cross-appeal.  

 
The ACCC’s appeal to the High Court was heard in Perth on 
21 October 2002. The High Courts decision will help establish 
the law in respect of unconscionable conduct toward small 
business pursuant to s51AA of the Trade Practices Act, and 
may provide guidance in relation unconscionable conduct 
toward small business pursuant to s51AC, a law enacted after 
this case was instituted. 
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Indigenous Small Business  
The ACCC is working to identify ways and means by which 
the Commission can effectively communicate its roles and 
functions to the vast array of indigenous businesses.  The 
Commission has identified that indigenous small businesses 
are diverse in their products and services, from indigenous 
artworks to freight companies and geographically diverse from 
Tasmania to the Top End.  For further information contact the 
ACCC Indigenous Infoline on 1300 303 143 
 

The ACCC has a role in consulting with industry developing 
Codes for the purpose of ensuring that there are no anti-
competitive elements in the Code. If there are anti-
competitive provisions in a proposed Code the ACCC is 
empowered under the Act to authorise these provisions 
provided if there is a public benefit that arises from the Code 
that would outweigh any possible anti competitive conduct. 
The Trade Practices Act 1974(“the Act”)also  gives 
legislative backing to prescribed industry codes of conduct 
and provides for the ACCC to take action against breaches of 
prescribed Codes.  
 

Part IVB of the Act also provides for industry codes of 
conduct to be prescribed in regulations proposed by the 
responsible minister. This regulatory option of prescribed 
Codes was only intended to underpin industry self-regulatory 
schemes that are not operating effectively and efficiently. 
Currently the Franchising Code of Conduct is the only 
prescribed mandatory Code under that is enforced by the 
ACCC. 
 

Further information on the authorisation process can be 
obtained from the ACCC website www.accc.gov.au 

Industry Codes and the Trade Practices Act 

From the Small Business Commissioner 
Welcome to a new year which promises continued efforts by 
the ACCC in its role with small business. 
 
The Dawson Committee reviewing competition elements of 
the Trade Practices Act and ACCC implementation of them  
is expected to report to the Government at the end of 
January. The Government will then consider its response to 
the Dawson Committee recommendations which are likely to 
cover: 
? Criminal penalties against major cartels. 
? Strengthening the TPA provision dealing with 

abuse of market power. 
? Whether ACCC should be given “cease or desist” 

powers. 
? Simplifying the authorisation process for collective 

negotiation. 
? Whether there should be a change to the mergers 

test. 
? ACCC investigation and enforcement processes 

particularly the use of publicity. 
 
Many of these issues have important implications for small 
business. 
 
The ACCC continues to acknowledge the importance of its 
Small Business Consultative Group which meets 3 to 4 times 
each year to enable the Commission to brief small business 
representatives on developments and to get feed back on 
ACCC actions. A new development in 2003 will be a 
separate Franchising Consultative panel which has its first 
meeting in March. 
 
The key element of effective response to complaints and 
enquiries to the ACCC has been our Infocentre – the details 
for which are listed on the foot of this first page of Briefing. 
The Infocentre has enabled greater capture of data and 
ensured that comprehensive information is available to 
callers, many of whom are small businesses  
and that complaints are dealt with more rapidly and 
consistently throughout our regional office network.  
 
John Martin 
Small Business Commissioner 

Unconscionable Conduct - Machinery 
Following action by the ACCC, the Federal Court has 
declared that Daewoo Australia engaged in unconscionable 
and misleading conduct in connection with the 1998 
appointment of Porter Crane Imports (in liquidation), then 
trading as Betta Machinery Sales, as its Queensland dealer 
of excavators and wheel loaders. Former Manager, Mr Eui 
Hwan Kang, was found to have been involved in some of 
the conduct.  
MR 06/12/02 

Legal Professional Privilege Decisions by High Court 
The High Court of Australia has unanimously allowed an 
appeal by the Daniels Corporation International.  The court 
held the corporation was not required to give the ACCC 
documents that were properly the subject of legal 
professional privilege. This decision overturns a unanimous 
decision of the Full Federal Court of Australia to the contrary 
last year which would have allowed the ACCC access to 
these documents  
 
The ACCC notes that the High Court has directed that the 
Federal Court should now determine what, if any, of the 
documents sought by the ACCC are in fact subject to legal 
professional privilege.  Professor Fels said that he did not 
expect the decision to have a major impact on the ACCC’s 
enforcement activities.  
MR 07/11/02 
 

Some items in ACCC Briefing refer to Media Releases and their dates eg MR 12/8/02. These can be found on the 
ACCC website www.accc.gov.au. For e-mail copies of Briefing  please send details to your local ACCC contact.  
For TPA information - ACCC Infocentre 1300 302 502 
 

Unconscionable Conduct 
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Airline E-Commerce Joint Venture 
The ACCC has announced that it has no objection at this 
stage to the development of an online travel agency Zuji, 
which is owned by a consortium of airlines. Zuji provides 
a new, online travel agency service for consumers in the 
Asia/Pacific region. Zuji has stated that it will allow other 
travel agents access to its technology and applications to 
support their own branded websites. Online travel services 
are still in the early stages of development and Zuji is a 
new competitor in this area. 
MR 22/11/02 
 
Mirror Opera House Website 
The ACCC has filed proceedings in the Federal Court 
against the operator of a website that allegedly 
fraudulently mirrored the Sydney Opera House (SOH) 
official website. The website www.sydneyopera.org 
allegedly purported to be the official booking site of the 
SOH. The ACCC alleges that several consumers from the 
UK and Europe have attempted to purchase tickets through 
the imitation sites. People who wish to purchase tickets 
online for events at the SOH should visit the official 
website at www.sydneyoperahouse.com.au. 
MR 11/11/02 
 
Internet Trading Over Christmas/New Year  
The ACCC closely monitored complaints about e-
commerce during December and January, and issued tips 
for online shoppers including: 
? look for the trader’s full contact details including a street  

address; 
? use sites that have secure online payment (usually shown 

by an unbroken lock or key at the bottom of the screen 
or as ‘https//’ in the webpage address);  

? check that the product is legal in Australia. 
More information is available on the ACCC website. 
MR 16/12/02 
 

E-Commerce 

Consumer and Small Business Protection 

Unsolicited Advertising 
ACCC action has resulted in the Federal Court imposing a 
fine of $5,000 on the director of Commercial and General 
Publications (CGP) for contraventions of the TPA. The 
court found that in late 1999, CGP and the director 
accepted payment from 5 small businesses in Tasmania for 
advertising in a proposed Returned Services League 
publication where there were reasonable grounds for 
believing that his company would not be able to supply the 
advertising. 
MR 05/11/02 
 
Bait Advertising 
The ACCC has instituted proceedings against 3 companies 
in the Harvey Norman group; 2 Harvey Norman corporate 
group individuals and 15 Harvey Norman franchisees. It  is 
alleged that before the introduction of the GST, national 
advertising was conducted for Harvey Norman Computers 
and Communications stores which featured a promotion 
for GST related software with a bonus software bundle. 
The ACCC alleges the promotion was advertised when the 
parties were aware that quantities of the bonus software 
were insufficient to meet consumer demand.  
MR 12/11/02 
 
Pest Control Device 
The ACCC has instituted proceedings in the Federal Court 
against Pest Free Australia (PFA), a company that supplies 
a device claimed to rid premises of rats cockroaches and 
other pests. The ACCC alleges that PFA made false and 
misleading representations concerning the performance 
characteristics of its ‘Plug In Pest Free’ electronic device 
in various advertisements. The ACCC alleges that the 
device does not work as claimed and PFA have no 
reasonable basis for making the claims. 
MR 12/11/02 
 

 
Misleading Internet Renewal Notices 
Internet Registrations Australia (IRA) will provide refunds 
to recipients of its misleading 'renewal notices' who 
respond to its apology, following settlement of an ACCC 
Federal Court action. The ACCC instituted proceedings 
following complaints and inquiries about unsolicited 
domain name 'renewal advice' notices which looked like 
invoices for payment. IRA had made an informal 
undertaking to the ACCC that it would rectify its 
marketing practices at the time initial concerns were 
raised. 
MR 05/12/02 
 
Orders Against internet Provider 
The Federal Court has found that Internet TV Australia 
(receiver and manager appointed), formerly trading as 
Free2aiR, and its director engaged in misleading and 
deceptive conduct, unconscionable conduct and 
harassment and coercion. The consent orders declare that 
Free2aiR failed to disclose important terms and conditions, 
and threatened to disconnect consumers if they queried an 
administration fee.  The administration fee was deducted 
from customers’ credit cards without express authority. 
MR 29/11/02 
 

E-Commerce 
 
Doctors in Rural and Regional Australia 
The ACCC has welcomed the affirmation by an independent 
review committee that the TPA does not fetter doctors in 
rural practice. The review has recognised that the TPA’s 
object is to enhance the welfare of all Australians by 
promoting competition; fair trading and consumer protection 
and that doctors should not be above the law. The medical 
profession should comply with these public interest 
requirements, as must every other sector of the economy. 
MR 10/11/02  MR 06/12/02 
 
Container Stevedoring Costs Reach Hi storic Low  
The latest ACCC Container Stevedoring Monitoring Report 
shows that average prices for container movements across 
wharves by stevedoring services have decreased to their 
lowest level since monitoring data has been available.  
Increased productivity and lower average costs can be 
expected to provide further benefits in terms of quality, 
which is good news for Australian importers and exporters. 
MR 16/12/02 
 

Reports 
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Delivery Charges - Computers 
The Full Federal Court has declared that advertisements 
published by computer giant Dell Computer contained 
false or misleading representations about the price of 
goods or services.  The advertisements did not disclose 
Dell's compulsory delivery charges of up to $99. The 
decision expands on the earlier finding of the trial court 
that the advertisements were misleading and deceptive. 
MR 20/12/02 
 
Mobile Phones - Misrepresentations 
The Federal Court has found that Virgin Mobile made 
false and misleading representations and also failed to 
state the full cash price of mobile phones in national 
advertisements for its ‘Dial High Club’ mobile phone 
packages.  Virgin was ordered to: 
? write to affected consumers explaining the 

relevant costs of their packages, 
? publish corrective notices, 
? state the full cash price of phone packages in 

the future, create a website to inform 
consumers about the TPA,  

? to implement a trade practices compliance 
program, and;  

? to pay the ACCC’s costs. 
MR 12/12/02  
 
Catalogue “Was/Now” Price Advertising 
Allans Music Group Pty Ltd has been fined $80 000 in 
the Federal Court, Adelaide.  Allans pleaded guilty to 
nine counts of making false or misleading 
representations about price Allans made the false 
‘was/now’ price claims in its Christmas 2000 catalogue.  
The ACCC regarded the conduct as particularly blatant 
and reckless and therefore pursued it as a criminal 
prosecution.  It is the first time a retailer has been 
convicted by the Federal Court for the use of false 
‘was/now’ advertising. 
MR 12/12/02 
 
Internet Advertising in the Classifieds  
Queensland Newspapers (QN) has provided court-
enforceable undertakings to the ACCC to allow 
advertising that gives Internet details  in the classified 
sections of its newspapers.  The ACCC expressed 
concern that because of its degree of market power, QN 
may have breached the TPA by refusing to take 
advertising from Internet businesses. The undertakings 
provide a greater choice for Internet businesses wishing 
to place classified advertisements with Queensland 
Newspapers, including placement of classified 
advertisements in The Courier Mail's motoring, careers 
and real estate lift outs.  
MR 05/12/02 
 
 

Consumer and Small Business Protection 
 Swimming Pool Toys Warning 

Businesses were warned to carefully check any pool toys 
(known as ‘noodles’) offered for sale to ensure they have 
indelible safety warnings. Toy manufacturer Thermotec 
Australia Pty Ltd, Toys ‘R’ Us and other retailers agreed to 
withdraw from sale products with inadequate safety warnings 
after the ACCC raised concerns with the company over the 
permanency of the labelling on the product.  Thermotec and 
Toys ‘R’ Us will place advertisements in newspapers offering 
refunds to consumers 
MR 19/12/02 
 
Dangerous Confectionary 
The ACCC has instituted proceedings in the Federal Court, 
Perth against Trans Oriental Import and Export Pty Ltd and one 
of its Directors, Mr Thai Tran, alleging the company sold to 
consumers banned mini-cup jelly confectionaries containing the 
ingredient konjac. The ingredient konjac, also known as 
glucomannan, conjac, konnyaku, konjonac, taro powder or yam 
flour, poses a severe choking hazard when used in the mouth-
sized jellies.   
MR 12/12/02 

ACCC Hot Spot – Online Guidance for Small Business 
Best & Fairest Online is an interactive web-based training 
program designed to assist businesses train their staff on 
trade practices issues.  It is available free from the ACCC 
website, in hardcopy ($100) or CD-ROM ($20). See the 
ACCC website for more information at www.accc.gov.au. 
 

Product Safety 
 

Restrictive Trade Practices

Attempted Price Fix - Flour 
The ACCC has instituted proceedings in the Federal Court, 
against George Weston Foods and Mr Paul Benedict 
Loneragan, a former Director of George Weston, alleging an 
attempt by George Weston and Mr Loneragan to induce a 
competitor to agree to increase the wholesale price of wheaten 
flour in contravention of the TPA. 
MR 09/12/02 
 
Attempted Boycott – Medical Services 
The ACCC has instituted proceedings in the Federal Court in 
Melbourne against AK Freund Pty Ltd and Dr Abraham 
Freund, for allegedly attempting to restrict the ability of their 
competitors to offer bulk billing, and after-hours medical 
services.  The ACCC seeks court orders including declarations, 
injunctions, the implementation of a trade practices compliance 
program, findings of fact and costs. A directions hearing is set 
for 7 February 2003. 
MR 03/12/02  
 
Misuse of Market Power – Healthcare Industry 
The ACCC has filed proceedings against Baxter Healthcare 
alleging misuse of market power and exclusive dealing in the 
supply of medical products to certain health purchasing 
authorities. The ACCC alleged that Baxter has taken advantage 
of its market power by structuring the terms on which it offers 
to enter into contracts for the supply of these products so that 
the purchasing authorities are required to acquire the products 
as a tied bungle of products to benefit from significantly lower 
prices. 
MR 01/11/02 
 
ACCC Loses Case Against Milk Companies  
The Federal Court, Darwin has ruled in favour of major milk 
companies in a case where the ACCC had alleged that Pauls 
Limited, Malanda Dairy Foods and Australian Co-operative 
Foods Ltd had been engaged in price fixing conduct in the 
Northern Territory milk market. The ACCC is considering its 
options in relation to an appeal. 
MR 19/12/02 
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Airline Proposal Requires ‘Close Scrutiny’ 
The proposed link between Qantas and Air New Zealand will 
come under close scrutiny from the ACCC. The ACCC has 
previously indicated that it had concerns about proposed mergers 
between the two airlines, particularly on the Trans-Tasman and 
Pacific routes. The current proposal appears to include strong 
elements of anti-competitive arrangements including price-fixing 
and route sharing. For the proposal to proceed, the companies had 
to apply for authorisation under the TPA which only allows such 
arrangements if the benefit to the public can be shown to 
outweigh the anti-competitive effect. 
MR 25/11/05  
 
Insurance Acquisition Not Opposed 
The ACCC has not opposed the proposed acquisition of Aviva 
plc’s CGU Insurance by Insurance Australia Group (IAG). IAG 
and CGU are the largest and fifth largest general insurers in 
Australia respectively. The ACCC had conducted extensive 
market inquiries into this proposed acquisition, consulting with 
competitors and other interested parties. On most product lines 
there is little overlap between IAG, which has been more 
consumer focussed, and CGU which is commercially focussed. 
MR 28/11/02  
 
Cinema Joint Venture Advertising  
The ACCC has accepted court-enforceable undertakings from 
Hoyts, Greater Union, Village and Val Morgan and its associated 
entities, in relation to cinema advertising. The undertakings 
address the ACCC's competition concerns regarding the proposed 
acquisition of Val Morgan by a joint venture owned and operated 
by the major exhibitors, requiring that two of the parties sell out 
to the third within a period of 18 months. 
MR 16/12/02 
 

Mergers & Acquisitions 

Basic Bank Account Proposal Rejected 
The ACCC has proposed to deny authorisation to a proposed 
arrangement by 10 member banks of the Australian Bankers 
Association to collectively agree to offer a basic bank account.   
The ACCC was concerned that the current proposed structure 
has the potential to dampen competition between the major 
banks and result in the proposed minimum features becoming 
the industry standard.  The ACCC noted that many other 
banking products available features in advance of the basic 
bank account initiative.  
MR 16/12/02 
 
Life Insurance – Genetic Testing 
The ACCC has granted interim authorisation to allow an 
agreement between life insurers which provides that they will 
not require applicants for life insurance to undergo genetic 
testing.  The Interim authorisation will allow life insurers to 
comply with the Investment and Financial Services 
Association's Genetic Testing Policy while the ACCC considers 
IFSA's application for re-authorisation of part of its Genetic 
Testing Policy. 
MR 12/12/02 
 
Fee-Setting - Doctors 
Following an application by the Royal Australian College of 
Practitioners, the ACCC has moved to give certainty to general 
practitioners who wish to agree on patient fees, by authorising 
agreements on fees between members of an associateship where 
certain criteria are met. The decision also discusses  ways the 
application of the Act to corporate groups and partnerships 
could be clarified.  
MR 19/12/02 
 
Collective Negotiations – Chicken Growers 
The ACCC proposes to authorise Ingham to continue collective 
contract negotiations with its chicken growers in South 
Australia. In issuing the draft determination, the ACCC noted 
that the South Australian Government has recently drafted new 
legislation to regulate the industry and allow for collective 
bargaining between chicken growers and processors in that 
State. The ACCC considered that the collective bargaining 
arrangements would provide certainty and continuity was well 
as some cost savings, with limited anti-competitive effect. 
MR 09/12/02 
 
Nursing Services Joint Venture 
The ACCC has granted conditional authorisation to a proposal 
for public and one private health service in Melbourne and 
Geelong to jointly tender for agency nursing services.  The 
ACCC considered that the proposed arrangements will generate 
administrative cost savings allowing more funds to be devoted 
to improving patient care. 
MR 05/12/02 
 

Greenhouse Gas, Ozone Recovery Program 
A refrigerant gas recovery program will be extended to cover 
synthetic greenhouse gases (HFC & PFC refrigerants) 
following an interim authorisation granted by the ACCC. An 
authorisation for a scheme administered by Refrigerant Reclaim 
Australia (RRA) to recover and destroy used ozone-depleting 
gases is currently in place. This interim authorisation extends 
immunity to allow RRA to broaden the scheme to include 
synthetic greenhouse gases in time for summer. The scheme 
will ensure that certain environmentally harmful gases are not 
released into the atmosphere. 
MR 08/11/02 
 

Caltex Claims  Rejected 
The ACCC believes it has at all times acted lawfully and properly 
in investigating allegations of unlawful petrol price-fixing by oil 
companies. For its part, the ACCC considers it is well within its 
rights in seeking particular information and has independent 
advice from senior counsel that this is so. It will be up to the 
court to determine if the objections have any basis. The case is 
expected to take several months. 
MR 15/11/02 
 
Beauty Products 
The ACCC has issued legal proceedings against national supplier 
of beauty products Dermalogica (D) for alleged resale price 
maintenance between July and September 2002. It is alleged D 
attempted to induce two retailers to stop discounting D products 
below D’s suggested retail prices. The ACCC is seeking 
declarations, pecuniary penalties and injunctions restraining D 
from certain conduct including attempting to induce any person 
not to sell D products below a price specified by it. 
MR 25/11/02 
 
Fire Protection Companies 
The ACCC has instituted proceedings in the Federal Court 
against a number of participants in the S.A. fire protection 
industry, alleging they made, or attempted to make, illegal anti-
competitive and price fixing agreements. The ACCC alleges a 
number of companies have breached the TPA and that 9 
individuals involved in the industry were knowingly concerned in 
or aided and abetted the conduct. 
MR 27/11/02 

Restrictive Trade Practices Authorisations & Notifications 
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Concrete Cartage 
The ACCC has issued draft determinations proposing to grant 
authorisation to CSR and its independent concrete carriers in 
Qld and WA over concrete cartage protocols. The Qld 
authorisation proposes to allow CSR and its contractors to 
collectively negotiate their contractual terms and conditions. 
The WA authorisation proposes to allow CSR and its 
independent carriers to use a concrete cartage job allocation 
system. 
MR 08/11/02 
 
International Airlines 
The ACCC has issued a decision authorising the travel agency 
program of the International Airport Transport Association 
(IATA), the industry association for the world’s international 
airlines. The ACCC’s authorisation of the travel agency 
program is conditional on IATA taking action in a number of 
areas including reviewing the conditions of accreditation for 
travel agents. The conditions of the authorisation will ensure 
that the benefits arising from the agent program in its current 
form are realised and outweigh any anti-competitive detriment. 
MR 14/11/02 
 
Public Liability Insurance 
The ACCC has granted conditional interim authorisation to 
enable Allianz Australia, QBE Insurance (Australia) and 
NRMA Insurance to collectively offer public liability insurance 
to not-for-profit organisations while the ACCC considers the 
merits of the substantive product. This interim authorisation 
will provide not-for-profit organisations with an additional 
source of public liability insurance. The result will allow 
NECA more scope to investigate and prosecute instances of 
rebidding not in the spirit of the code which can cause harmful 
price spikes.  The ACCC intends to revisit the terms under 
which authorisation has been granted at the time of making its 
draft decision in relation to the substantive application for 
authorisation. 
MR 28/11/02 
 

Authorisations & Notifications 

National Electricity Market – Rebidding Code Changes 
The ACCC has issued its final determination relating to 
changes to the rebidding rules contained in the National 
Electricity Code. Among the changes is the introduction of 
a requirement that generators' offers be made in good faith.  
The ACCC also authorised changes  which will allow the 
system security and reliability requirements to be met in a 
more cost effective way. 
MR 09/12/02 
 
Electricity Transmission Charges in South Australia 
The ACCC has issued its final decision on a revenue cap 
for South Australia's electricity transmission services, 
owned and operated by ElectraNet SA. The decision caps 
ElectraNet's earnings for 2002/03 at $148 million, 
increasing to $181 million in 2007/08, based on a post-tax 
nominal return on equity of 11 per cent and an opening 
asset base of $823 million. The decision will save South 
Australian consumers $278 million over five years, and is 
expected to result in a four per cent decrease in real terms 
in transmission prices over the regulatory period compared 
to 2001-02.  
MR 13/12/02 
 
Smooth Introduction of Full Retail Competition – 
Electricity 
The ACCC has allowed South Australia to delay the 
introduction of competition in some types of metering 
services to enable a smooth transition to full retail 
competition in the electricity market. Full retail 
competition begins in S.A. on 1 January 2003, and will 
allow consumers to choose their electricity retailer. 
Introducing competition in metering services is not 
necessary at this stage for the benefits of full retail 
competition to be realised. 
MR 27/11/02 
 
New Technical Standards – National Electricity Code 
The ACCC proposes to authorise changes intended to 
increase the flexibility of the technical standards contained 
in the National Electricity Code. The technical standards 
are designed to maintain the security and integrity of the 
power system by ensuring industry bodies comply with 
certain standards of technical expertise. The revised 
standards are designed to foster business efficiency by 
eliminating unnecessary requirements and are more closely 
aligned with international standards.  The proposed 
standards are also more flexible and allow for 
consideration of emerging technologies.  It is also hoped 
the standards will reduce barriers to entry and promote 
investment. 
MR 09/12/02 
 

Contracting Provisions to Cover Power Shortfalls 
The ACCC has issued an authorisation allowing an 
expansion of the reserve contracting provisions of the 
National Electricity Code to enable more extensive 
generation and demand side involvement in reserve 
contracting. The reserve contracting provisions allow the 
National Electricity Market Management Company to 
contract with generation capacity and customer demand 
that is not available in the market to ensure adequate levels 
of supply are attained. 
MR 27/11/02 
 

Regulated Services 

Rules to Benefit Victorian Energy Industry 
The ACCC has granted final authorisation for 10 years to the 
Victorian Energy Networks Corporation, Victoria's 
independent gas and electricity systems operator, for the 
Market and System Operations Rules. The MSOR govern the 
operation of Victoria's gas transmission system, and provide for 
a spot market to trade gas. The ACCC considers that the 
MSOR will lead to increased transparency in the gas market, 
improve access to parties wishing to buy or sell gas, and 
improve competition among retailers. 
MR 20/12/02 
 
Revenue Cap Decision for Victorian Electricity Network 
The ACCC has issued its final decision on the revenue cap for 
Victoria’s electricity transmission services provided by SPI 
PowerNet and the Victorian Energy Networks Corporation 
(VENCorp). SPI PowerNet's earnings for the first full year 
have been capped at $271.23million, increasing to $303.05 
million in 2008, based on a post-tax nominal return on equity 
of 11.09 per cent and an opening asset balance of $1,835.60 
million. The ACCC’s decision is expected to save Victorian 
consumers $146.66 million over five and a quarter years, and 
maintain the current level of transmission prices over the 
regulatory period. 
MR 16/12/02 
 

Regulated Services 
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Natural Gas to Regional Communities 
The ACCC and the National Competition Council have issued a 
joint publication that assists in addressing issues relevant to 
proposed gas transmission pipelines to regional communities. The 
Regional development of natural gas transmission pipelines 
guide is designed to assist local government authorities 
considering the regulated versus unregulated options available to 
them.  The guide is available from the ACCC website 
www.accc.gov.au. 
MR 01/11/02 
 
Amadeus Basin to Darwin Pipeline  
The ACCC has approved a 10 year access arrangement period for 
the Amadeus Basin to Darwin natural gas transmission pipeline.  
Although the ACCC has decided to moderate NT Gas' proposed 
revenues, it will accept a range of changes that lead to benefits 
for both NT Gas and users of the pipeline. The final decision is 
available on the ACCC's website. 
MR 11/12/02 
 
Pay TV Decision  
The ACCC announced its decision not to oppose arrangements, 
which allow Optus and Foxtel to share pay TV Programming. 
The ACCC decision provides for: 
? Court-enforceable undertakings proposed by Foxtel, Optus, 

Telstra and Austar address in the ACCC’s concern about the 
potential anti-comp etitive effects of the planned 
arrangements. The undertakings provide access to programs 
for pay TV operators and broader choice for consumers. 

 

? ACCC not intervening at this stage to block a proposal by 
Telstra to ‘bundle’ pay TV and telecommunications services 
under certain conditions. Telstra already offers discounts to 
customers who bundle fixed line telephony services with 
additional services, including mobile and internet, under its 
Rewards Options program. The Foxtel pay TV services will 
be added to this program. 
 

ACCC issued a discussion paper on Telstra and Foxtel's analogue 
access undertakings relating to access to the cable Pay TV 
network operated by Telstra and Foxtel. The undertakings specify 
the terms on which Telstra and Foxtel propose to supply access to 
the Analogue Subscription Television Broadcast Service, a 
declared service under the TPA. These undertakings only deal 
with the provision of analogue services, but provide a transition 
path to digital services.  
 
Copies of the undertakings, discussion paper and submissions 
from Telstra and Foxtel will be available on the ACCC web site. 
MR 13/11/02 & 19/12/02 
 
Latest Broadband Service Figures 
The ACCC issued a further update to its Snapshot of Broadband 
Deployment, a report providing statistics on broadband take-up 
across Australia.  The report shows steady growth in the take-up 
of broadband s ervices over the past 15 months. 
MR 02/12/02 
 

AACCCCCC  SSttaattee  BBrriieeffiinngg   

SA  
The ACCC’s SA office has been building a new 
communication strategy to coordinate the ACCC's educational 
activities. This  strategy features a regular talk back session on 
regional radio giving callers the chance to discuss their 
consumer and business concerns. It is anticipated that this 
initiative will better connect consumers and the business 
community with the ACCC.  

NSW 
The ACCC will be working with other State and 
Commonwealth government agencies to provide information to 
small businesses and consumers at the Sydney Chinese New 
Year festival, a major event held by the Asian community 
every year. The festival provides an ideal opportunity for the 
ACCC to disseminate information on the rights and 
responsibilities of small business under the Trade Practices 
Act. 

QLD 
The ACCC is entering into arrangements with the Queensland 
Office of Rural Communities to provide information & 
publications to local communities about the role & functions of 
the ACCC.  This information will be available by end of 
January 2003 in the 67 QGAP offices throughout Queensland 
 

VIC 
The ACCC’s Victorian office is presently updating contact 
details for organisations that wish to receive regular trade 
practices information.  If your organisation would like to 
update its contact details or receive this information please 
contact the Victorian office.  As part of its education campaign 
the ACCC also has available a wide range of publications and 
information on its web site.  

Regulated Services 

WA  
The ACCC was invited to make a submission to the W.A 
government’s review of the Commercial Tenancy (Retail 
Shops) Agreements Act.  In its response the ACCC 
recommended that any review of the WA legislation should 
consider the drawing down of the unconscionable conduct 
provisions contained in section 51AC of the Trade Practices 
Act.  It is perceived that the drawing down of the 
unconscionable conduct provisions into State retail tenancy 
legislation will provide tenants with an accessible forum in 
which to resolve disputes quickly and at low cost. 
 

Contact the ACCC 
 

?      Infocentre : 1300 302 502 

??  Website : www.accc.gov.au 

A National Overview 
ACCC staff will be out in regional and metropolitan centres 
over the next few months for the latest Competing Fairly 
Forum.  The latest forum, Future Directions, features ACCC 
Chairman, Professor Fels and other industry leaders talking 
about the current review of the Trade Practices Act, being 
chaired by former High Court Judge, Daryl Dawson. 
 
ACCC staff will be holding regional forums throughout 
Australia involving a viewing of the latest forum discussion, a 
short presentation by the outreach officer and answering 
questions from small businesses and consumers in a face to 
face environment.  For more information please contact your 
local small business manager, regional outreach officer or the 
ACCC Infocentre. 
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Lower software prices 
Legislation has been passed to allow parallel imports of 
computer software and remove the import monopoly of 
multinationals. It adopts the 1993 Prices Surveillance Authority 
recommendations which have been advocated by the ACCC. 
 Australian consumers and small business will benefit from 
lower software prices, while distributors, retailers and 
wholesalers will be able to choose where they buy their 
software. 
 ACCC price surveys have shown that prices advertised on 
Australian websites for popular business software have been 
consistently higher than prices on US websites. In January 
2003 they were 13% higher. 
MR 26/03/03 
 

 

From the Small Business Commissioner 

The ACCC is digesting the Dawson Committee Report on 
the TPA and the role of the ACCC (published on April 16, 
2003), as well as the government’s response which generally 
endorsed the recommendations. 
 For small business, the major positive is the acceptance 
of the need to short circuit and simplify notification of 
collective bargaining arrangements by small businesses. 
 The ACCC is disappointed the current s. 46 provision on 
misuse of market power is to be maintained. Its limitations 
were highlighted in the February 2003 High Court decision 
on Boral (see page 3 of this Briefing).  
 
Another recent High Court decision against the ACCC was 
retail tenancy matter Farrington Fayre, brought under the 
s. 51AA unconscionable conduct provision of the TPA. 
 However, s. 51AA is generally only relevant to matters 
that occurred before July 1998. Its deficiencies were why the 
wider unconscionable conduct provision s. 51AC was 
introduced. 
 The ACCC has had a range of successful cases under 
s. 51AC and larger businesses have taken it seriously in 
addressing compliance to the TPA. 
 
Other recent ACCC developments of importance to small 
business have been 
- a new telecommu nications sector guide on advertising 
- the first meeting of the ACCC Franchise Consultative 

Panel in March 
- a new format for the ACCC’s Competing Fairly Forum 

based on a hypothetical facilitated by Geoffrey 
Robertson. The panel includes Allan Fels, Dick Smith, 
small business editor of the Australian Peter Switzer, 
consumer representative Chris Field, employers’ rep 
Gary Brack and other political, small business and legal 
figures. 

 
In the next Briefing I hope we can report on Allan Fels ’ 
replacement as the next ACCC chairman. Allan retires on 
30 June 2003.  
 

Some items in ACCC briefing refer to media releases and their dates e.g. MR 12/02/03. These can be found on the ACCC 
website www.accc.gov.au.  Subscribe to ACCC briefing by emailing small.business@accc.gov.au 
For TPA information - ACCC Infocentre 1300 302 502 
 

LEGISLATIVE DEVELOPMENTS 

Collective bargaining workshops for dairy farmers 
Dairy farmers will benefit from a series of workshops to help 
them understand and apply collective bargaining when 
negotiating conditions and prices with processors —many 
current supply agreements expire in June 2003. 
 Collective bargaining approval resulted from a decision by 
the Australian Competition Tribunal. 
 An expert team including ACCC regional outreach and 
small business managers will present the workshops in 
Queensland (Warwick, Gympie, Malanda), NSW (Casino, 
Nowra, Singleton, Taree), Victoria (Camperdown, Shepparton, 
Traralgon), South Australia (Murray Bridge, Mt Gambier), and 
Tasmania (Devonport) from 22 April to 7 May 2003. 
 For more information call the ACCC Infocentre on 1300 
302 502 and ask for your state’s regional outreach or small 
business manager. 
 

ACCC Hotspot—Competing Fairly Forum (CFF) 
The Geoffrey Robertson hypothetical CFF will be making its 
way to rural and regional areas across the country in the 
coming months. In the forum, leading business, government, 
legal and consumer representatives discuss various real and 
hypothetical trade practices issues. Geoffrey Robertson 
stimulates discussion about anti-competitive conduct among 
businesses, such as price fixing and market sharing, and 
unfair conduct that affects consumers, including misleading 
or deceptive advertising and country of origin claims. To 
find out more, phone the ACCC Infocentre on 1300 302 502. 
 

Amphetamines code 
The ACCC has granted interim authorisation to a code aimed at 
preventing common cold and cough medicines being obtained 
by backyard laboratories for the manufacture of amphetamines 
or ‘Speed’. 
 The code is one of a raft of measures being implemented by 
governments, law enforcement agencies and the self 
medication industry to address this problem. It requires 
suppliers of non-prescription pseudoephedrine-containing 
medicines sold in Australia to monitor and report to law 
enforcement agencies all sales of stocks to pharmacies.  
 Suppliers will be required to limit pack sizes and support 
pharmacies in holding minimum stock weights. 
 The ACCC has already received submissions in support of 
the code from law enforcement agencies and government 
health departments and will consult widely with such 
organisations before reaching a final decision. 
MR 25/02/03 

INDUSTRY CODES 
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Will writing franchise 
The Federal Court has fined Will Writers Guild and its sole 
director Mr Sidney James Murray a total of $105 000 and 
ordered them to pay $230 000 compensation after finding them 
guilty of misleading six small business franchisees. 
 In a prosecution brought by the ACCC the court found the 
company and Mr Murray misrepresented the risk of under-
taking a will writing business by failing to reveal that it would 
be illegal for the franchisees to write wills for their customers.  
MR 20/02/03 
 
Misleading and deceptive—Orange juice machines 
Following ACCC initiated court action, the court has found that 
the Michigan Group engaged in misleading and deceptive 
conduct about the promotion and sale of commercial orange 
juicing machines in QLD and NSW. 
MR 06/02/03 
 

CONSUMER AND SMALL BUSINESS PROTECTION 

Telephony packages 
The ACCC has commenced legal proceedings against 
National Telecoms Group (NTG). The ACCC alleges that 
in the course of marketing telephony packages  to 
businesses —often under the name Synergy—NTG and its 
agents made false and misleading representations in breach 
of the TPA.  
MR 13/02/03 
 
Mobile telephones— refunds  
Alliance WA has given the ACCC court  enforceable 
undertakings over its mobile phone and call plan 
advertising, including an undertaking to provide misled 
consumers with refunds. 
 Alliance admitted that its advertising may have misled 
consumers to believe that the advertised mobile phone(s) 
and call plan, including all calls, would cost no more than 
the amount shown in the advertisements as the ’Total cost 
$Y. That’s it!’ 
 In fact, the ’Total cost‘ was the cost of the mobile 
phone only, and any calls made by consumers were subject 
to an additional per second charge. 
 Alliance will cancel the contracts and refund any 
mobile phone instalment payments made by consumers 
who believe they were misled by the ads, upon return of 
their mobile phone to Alliance. 
MR 14/01/03  
 
Directory assistance 
Following ACCC action the Federal Court has found that 
the Yellow Pages 12451 Connect service misled 
consumers in its promotion and operation. The service is 
run by Sensis (formerly Pacific Access), a wholly-owned 
subsidiary of Telstra Corporation.  
 The ACCC alleged that the practice of promoting 
preference to a priority paying advertiser ahead of a non-
priority advertiser—even when the non priority advertiser 
might be a better or closer match to the search criteria 
given by the consumer calling the service—was 
misleading. 
 The ACCC was concerned the service allowed priority 
paying advertisers who carried on businesses outside the 
geographic location specified by callers to be referred to 
consumers even when a relevant business existed in the 
location specified. 
MR 23/12/02 
 
Pyramid scheme declared illegal 
In June 2001 the ACCC instituted court action against the 
Greenstar group of companies and associated directors, 
Kevin Robert Smith, Paul Anthony Haigh and Trevor 
Sampson, for promoting a scheme which involved a 
transaction card and earthworm farming program that 
formed the basis for enticing people to join an illegal 
pyramid and referral selling scheme. 
 The Federal Court has found that Greenstar Co-
operative and related entities promoted an illegal pyramid 
and referral selling scheme known as Greenstar, and had 
also engaged in false and misleading conduct in relation to 
the scheme. The scheme was marketed outside of Australia 
and this case is part of the ACCC’s work to address 
consumer protection issues on a global basis. 
MR 26/03/03 

Pharmacy sector 
The ACCC report on aspects of competition in the pharmacy 
industry has been released by the Treasurer, Mr Peter 
Costello.  The study involved consultation with relevant 
stakeholders and engaging an independent expert . 
 In April 2002 the Treasurer requested the ACCC to 
review friendly society dispensaries (FSDs) and pharmacist-
owned pharmacies to determine if their relative financial and 
corporate differences adversely affected competitors in the 
pharmacy industry. 
 Taking into account the expert advice, and based on an 
assessment of the mutual tax treatment of FSDs and other 
competition-related factors, the ACCC considered that FSDs 
do not have significant competitive advantages over 
pharmacist-owned pharmacies. The report is available on the 
ACCC website www.accc.gov.au. 
MR 14/02/03 
 

REPORTS 
 

Furnishing industry guidelines 
Mr Warren Entsch, Parliamentary Secretary to the Minister 
for Industry, Tourism and Resources, has launched the 
ACCC publication The Furnishing Industry—Country of 
origin guidelines to the Trade Practices Act. 
 The guide will help furnishing manufacturers, 
wholesalers and retailers who want to make country of origin 
claims within the provisions of the TPA. It’s an important 
part of the ACCC’s broad industry compliance and education 
program relating to country of origin representations. 
 The guide is available on the ACCC website, or contact 
the ACCC Infocentre on 1300 302 502. 
MR 26/12/02 
 
 

COUNTRY OF ORIGIN 

ACCC Hotspot – Warranties and refunds 
Did you know that the ACCC has a brochure on warranties and 
refunds? Very informative and highly sought after, it will 
benefit you whether you are buying or selling. The brochure is 
available by phoning the ACCC Infocentre on 1300 302 502 or 
you can download it from the Internet at www.accc.gov.au.  

CONSUMER AND SMALL BUSINESS PROTECTION 
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Furniture store advertising 
Furniture retail company Furniture Direct and its 
director Monty Khoury, have been found by the Federal 
Court to have engaged in false, misleading and deceptive 
conduct over a ‘Store Cost Plus $1’ campaign in and 
around Brisbane. 
 The ACCC alleged that the advertised prices were 
calculated by adding around 60% to the prices paid by 
the stores, plus one dollar. 
 This matter sends an important message to retailers 
that use ‘store cost’ or other cost-based representations 
in their advertising. 
MR 20/02/03 
 
International internet s weep on travel offers 
The International Consumer Protection and Enforcement 
Network (ICPEN) sweep has targeted websites that 
attempt to induce consumers through bold, attractive 
offers that are not so attractive once the full picture is 
known.  
 The ACCC and other Australian consumer protection 
authorities joining nearly 30 other countries in the 
internet sweep on misleading claims in travel offers in 
mid February.  
MR 11/02/03 
 
Internet connection 
The Federal Court has declared that internet service 
provider Dodo Internet engaged in misleading and 
deceptive conduct in relation to representations 
concerning the cost of connection to its internet service, 
and acted unconscionably with consumers who 
complained about the representations. 
 The ACCC alleged Dodo represented that dial-in 
phone numbers would provide unlimited internet access 
for the cost of a local call when, in fact, some consumers 
incurred long distance telephone charges . 
MR 11/02/03 
 
Internet health ‘cures’ refunds  
After ACCC action, a  Victorian-based internet trader 
will provide refunds to consumers who bought products 
via its website, Transformation 2012, based on false or 
misleading representations. 
 Michael Desveaux marketed the products claiming 
they could ‘assist in treating and/or curing‘ such diseases 
and infections as AIDS; cancer; herpes; and hepatitis.  
 The ACCC accepted court enforceable undertakings 
from Mr Desveaux to provide the refunds. The ACCC 
remains vigilant of traders who make unsubstantiated 
health claims while selling or marketing products over 
the internet. 
MR 10/02/03 

CONSUMER AND SMALL BUSINESS PROTECTION 
 

Cosmetic labelling corrected 
Private Formula has given the ACCC court enforceable 
undertakings that it will re-label cosmetic products not 
comply ing with mandatory product ingredient labelling 
requirements: 
 Following an approach by the ACCC, the company initially 
advised it was aware of the issue and had already taken steps to 
address the problem. However, the ACCC again became aware 
that incorrectly labelled products remained on sale at some retail 
outlets. Private Formula acknowledged its endeavour to have 
retailers amend the labelling was not as successful as 
anticipated. 
MR 23/12/02 

ACCC Hots pot—fair call advertising guide 
Just released—A new guide to the Trade Practices Act 
covering some of the responsibilities of businesses that 
market telecommunications products to consumers. 
 It doesn’t cover the whole Act; only those issues 
commonly raised about telecommunications services. 
 See the ACCC website at www.accc.gov.au under 
publications, then, click on telecommunications. Or call 
the Infocentre on 1300 302 502 to request a copy. 
 

PRODUCT SAFETY 
 

RESTRICTIVE TRADE PRACTICES 

Misuse of market power setback 
The High Court of Australia has handed down its first decision 
about below cost pricing and s. 46 of the TPA. By a 6–1 
majority the High Court found that Boral Masonry did not 
breach the misuse of market power provisions of the Act as 
alleged by the ACCC. This decision overturned a unanimous 
decision of the Full Court of the Federal Court. 
 The High Court decis ion was based on a finding that Boral 
Masonry did not have substantial market power. 
 This judgment raises concerns about the ability of s. 46 to 
protect viable small businesses and efficient new entrants from 
anti-competitive targeting by larger and better resourced 
competitors, thereby undermining the benefits of competition. 
MR 07/02/03 
 
Alleged price-fixing—demolition and removal 
The ACCC has instituted proceedings in the Federal Court 
against McMahon Services; SA Demolition & Salvage; DCD 
Enterprises (trading as D&V Services); and a number of their 
representatives, for alleged price-fixing of a tender for 
demolition and asbestos removal work. 
 In late 2000 the Defence Estate Office of the 
Commonwealth Department of Defence invited companies to 
tender for a project involving the removal of asbestos and the 
demolition of structures. 
 The ACCC alleges that: 
? McMahon Services communicated to SA Demolition 

(through D&V Services), the price that SA Demolition 
should tender for the project; 

? McMahon advised SA Demolition and D&V Services 
that if SA Demolition tendered at the price specified 
and McMahon Services was awarded the tender, it 
would give the companies $50,000. 

MR 06/02/03 
 
Resale price maintenance—weight loss product 
The Federal Court has found a prima facie case of resale price 
maintenance against Chaste Corporation and Mr Peter Foster.  
 Chaste manufactured and distributed the weight loss 
product TRIMit via a national network of area managers. 
 The ACCC alleged resale price maintenance, 
unconscionable conduct, misleading and deceptive conduct and 
false representations by Chaste and Mr  Foster. 
MR 30/01/03; 31/01/03; 03/02/03; 12/03/03 
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Cement merger not opposed 
The ACCC did not oppose the proposed merger between 
Australian Cement Holdings and Queensland Cement. The 
merger proposal related to the production, distribution and supply 
of cement, flyash and blast furnace slag. 
 After extensive market inquiries with customers and 
competitors the ACCC concluded it would be unlikely to result in 
a significant reduction in competition in any relevant market. 
MR 19/02/03 
 
Bread products acquisition not opposed 
The ACCC has not opposed the proposed acquisition of 
Goodman Fielder by Burns Philip, finding it would be unlikely to 
result in a reduction in competition. 
 Burns Philip’s principal activities are the manufacture and 
distribution of both fresh and dry yeast. Goodman Fielder 
produces a diverse range of retail branded food products 
including packaged bread and baked goods. 
 Consideration was given to the effect on yeast and bread 
markets, and views were sought from customers and competitors. 
MR 05/02/03 
 
Construction acquisition not opposed 
After extensive market inquiries the ACCC did not oppose the 
proposed acquisition of Transfield Construction and Walter 
Construction by the John Holland Group. 
 The ACCC considered the impact on a number of national 
construction markets in which John Holland, Transfield and 
Walter have overlapping operations. The acquisitions did not 
cross the ACCC’s concentration thresholds in relation to any of 
these markets. 
 For the purpose of this analysis the ACCC considered not 
only the market share of John Holland, but also the aggregate 
market share of the Leighton Group. 
MR23/12/02 
 
BPay scheme investigation concluded 
The ACCC has finished its investigation into the bill payment 
scheme and does not intend to pursue the matter further. The 
ACCC concluded that the current BPay arrangements do not 
breach the Act because they do not have the effect of controlling 
or maintaining the fees charged by banks to billers for BPay 
services. 
MR 21/02/03 
 

Greenhouse gas, ozone recovery program 
The ACCC proposes authorising the extension of a refrigerant 
gas recovery program to cover synthetic greenhouse gases 
(HFC & PFC refrigerants). 
 A Refrigerant Reclaim Australia (RRA) scheme to recover 
and destroy used ozone-depleting gases  is already authorised. 
The new authorisation would allow RRA to broaden the scheme 
to include synthetic greenhouse gases. 
MR 27/02/03 
 
WA concrete cartage arrangements 
The ACCC will allow CSR and its WA independent concrete 
carriers to agree to a concrete cartage job allocation system. The 
ACCC found the public benefits gained from the allocation 
system are likely to outweigh the anti-competitive detriment. 
The arrangement was authorised for five years. 
MR 05/02/03 
 
Iron ore mining joint venture 
The ACCC has approved a joint venture managed by BHP 
Billiton to develop an iron ore field in Pilbara. The ACCC 
believes that significant public benefits are likely to result—in 
particular, increased exports, development of this area of the 
Australian mining industry; and a boost to the economy of the 
Pilbara region. 
MR 28/01/03 & MR 06/03/03 
 
Chicken growers collective negotiations 
The ACCC has granted authorisation to Inghams to continue to 
conduct collective contract negotiations with its chicken 
growers in South Australia over contract terms and conditions 
in accordance with a code of practice and minimum contract 
guidelines. 
 The ACCC previously granted a similar authorisation to 
Inghams in SA but that authorisation had expired. 
MR 24/01/03 
 
Employment services industry code of ethical conduct 
The ACCC proposes granting authorisation to the Recruitment 
& Consulting Services Association (RCSA) for its Code of 
Ethical Conduct (CEC) and Guidelines for divisions: 
disciplinary and dispute resolution procedure. 
 The CEC outlines a number of professional standards to 
which members agree to adhere. The guidelines establish the 
RCSA’s disciplinary and dispute resolution procedures which 
provide for the imposition of fines, suspension of membership 
etc. in the event of a breach of the CEC. 
 The ACCC believes that the provisions within the CEC and 
the guidelines will help ensure that businesses operating within 
the employment services industry act ethically and 
professionally. It is satisfied that the standards set out in the 
CEC are unlikely to restrict competition in the industry. 
MR 14/03/03 

Boycotts—bulk billing 
The Federal Court has declared that a Melbourne doctor,  
Abraham Freund, attempted to boycott the bulk-billing and 
after-hours services of doctors wanting to practice at a Berwick 
Springs medical centre. 
 The conduct shows the lengths to which some doctors will 
go to impose their will on other doctors and to shield 
themselves from the competitive effects of others bulk-billing 
and/or providing after-hours medical services. 
 The ACCC recognises the importance of bulk-billing to the 
Australian community.  
MR 06/03/03 

RESTRICTIVE TRADE PRACTICES AUTHORISATIONS & NOTIFICATIONS 

MERGERS & ACQUISITIONS 
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Bundling telecommunications services—consultation 
The ACCC has issued a draft information paper on the 
bundling of services in the telecommunications industry, 
seeking comments from industry. 
 Bundling provides many benefits to consumers but also 
risks creating a climate for anti-competitive conduct by 
suppliers of services. 
 The draft paper outlines the ACCC’s proposed 
approach to examining bundling of services to determine 
the effect on competition. 
MR13/01/03 
 
Record keeping rule for bundling 
A record keeping rule (RKR) which directs Telstra to 
record information and provide the ACCC with quarterly 
reports in relation to Telstra’s ‘bundled’ service products 
has been issued by the ACCC. 
 The data will assist the ACCC with its continuing 
assessment of the possible anti-competitive effects of 
bundling, particularly relating to the choice consumers 
have for home services.  
With Telstra now wrapping pay TV, local and long 
distance telephony, mobile and internet services into one 
discounted package, (compared to the cost of acquiring 
individual services) competitors’ complaints have 
increased. 
 The ACCC recognises that bundling of 
telecommunication services can lead to increased 
efficiencies and provide many consumer benefits, such as 
lower prices and single bills. However, there is also the 
risk that bundling may have anti-competitive effects.  
MR 21/03/03 
 
Access undertakings—telecommunications 
The ACCC has issued a discussion paper calling for 
comments, after making public Telstra’s submission 
supporting its access undertakings for various 
telecommunications services. 
 The undertakings relate to PSTN (interconnect) 
services; local carriage services; and unconditioned local 
loop services. These are services used by Telstra’s 
competitors to access the Telstra fixed network and 
compete with Telstra for local; long-distance; 
international; fixed-to-mobile; and certain broadband 
services. 
 Telstra’s submission has been issued at this stage to 
provide interested parties with further information about 
the undertakings. A copy of the discussion paper and 
Telstra’s supporting submission will be available on the 
ACCC website. 
MR 17/01/03; 14/03/03 
 
Public disclosure of telecommunications information 
Following the release of a draft report in August 2002, the 
ACCC has issued a report outlining its views on the further 
public release of telecommunications information. 
 The report outlines the ACCC’s proposal to require the 
regular release of basic ‘market indicator’ information. 
This information includes the revenue, usage, market 
share, and market growth information for a range of retail 
and wholesale telecommunications services. 
 A final decision on whether to release this information 
will occur after a statutory consultation process with 
telecommunications carriers. 
MR 24/01/03 
 

REGULATED SERVICES 

National electricity code 
The ACCC has authorised changes intended to increase the 
flexibility of the technical standards contained in the national 
electricity code. 
 The new arrangements give electricity generators and large 
customers a greater ability to negotiate the technical requirements 
they will have to satisfy to gain access to the electricity grid. 
 The ACCC expects the new standards will enhance the 
efficiency of the market and result in cost savings to industry 
players, which should flow through to customers. 
MR 03/03/03 
 
Improving electricity regulation 
The ACCC has issued a discussion paper reviewing the 
regulatory test for network investments in the national electricity 
market. The paper summarises the main concerns raised in 
response to a 2002 ACCC issues paper and puts forward options 
for refining the regulatory test.  
MR 19/02/03 
 
Murraylink change of status—issues paper 
The ACCC has released an issues paper on Murraylink 
Transmission Company’s (MTC) application to convert the status 
of the Murraylink electricity interconnector from an unregulated 
market network service to a regulated network service. 
 The paper gives guidance to interested parties on how the 
ACCC will assess MTC’s application, given the absence of 
criteria in the code. Key issues include the opening asset value for 
the determination of transmission revenues. 
 The papers indicative timetable for the ACCC’s assessment 
process is available on the ACCC’s website (click on Electricity). 
MR 07/02/03 
 
Digital pay TV exemption applications 
The ACCC has issued a discussion paper on applications lodged 
by Telstra and Foxtel to be exempt from access regulation of 
digital pay TV services, should Telstra and Foxtel digitise their 
pay TV networks. 
 The ACCC will assess the exemption applications in an open 
public process. All available information will be taken into 
account, including relevant material provided in the assessment 
of Telstra’s and Foxtel’s previous undertakings. 
 Copies of the undertakings and the discussion paper are 
available on the ACCC website by clicking on 
Telecommunications. 
MR 24/01/03 
 
Price cap reports—airports 
The ACCC has issued its annual regulatory reports for Sydney, 
Melbourne, Brisbane and Perth airports. 
 The reports show that over the past five years regulated 
charges fell by around 20% in real terms at the price-capped 
airports and the quality of service has generally been good. This 
suggests that service quality has not been sacrificed to reduce 
costs under the price cap. 
 It should be noted that the airports are now subject only to 
prices monitoring. Since 1 July 2002, airports have been free to 
set charges as they see fit. 
MR 22/01/03 
 

REGULATED SERVICES 
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Telecommunications—access deficit contribution  
A discussion paper looking at the merits of Telstra’s changed 
charges to its competitors for access to its fixed network has been 
issued by the ACCC. The paper looks at both the need for and 
access deficit contribution and at the way the access deficit is 
defined and allocated to competitors. 
MR 06/02/03 
 
Broadband—latest figures 
More Australians are taking up broadband s ervices but at a 
slowing rate, according to the ACCC’s latest Snapshot of 
broadband deployment. The report shows that at the end of 
December 2002 there were 363 500 broadband services 
connected across Australia; an increase of 51 300 since 
September 2002. 
 In terms of specific technologies the biggest impact has been 
in the take-up of ADSL services. In the April–June quarter, 
growth in ADSL take -up was 51.4%, but this declined to 24.1% 
in the July–September quarter and 16% in the October–December 
quarter. 
 The ACCC will continue to work on promoting competition 
in broadband markets. ACCC broadband snapshot reports will be 
available on the ACCC website at www.accc.gov.au/telco/fs-
telecom.htm —click on the telecommunications statistics. 
MR 20/03/03 
 
Internet interconnection services—public inquiry 
The ACCC will hold a public inquiry into whether an internet 
interconnection service should be regulated under Part XIC of the 
TPA. Internet interconnection allows customers connected to one 
network to send and receive emails and access websites 
connected to another network. 
 While consumers can already send emails to almost anyone 
they desire and visit websites located in destinations all over the 
world, the ACCC is concerned to ensure that there is real 
competitiveness in arrangements between domestic ISPs that 
allow consumers to do this. 
MR 21/02/03 
 
Gasnet revised access arrangement 
Gasnet has appealed to the Australian Competititon Tribunal over 
ACCC revisions of its access arrangement proposals in relation to 
the Victorian natural gas transmission system. 
 If Gasnet’s proposals had been accepted its revenue would 
have been higher than that indicated by gas code principles and 
this would have been at consumers’ expense. 
 In its final approval the ACCC concluded that GasNet’s 
amended revised access arrangement did not comply with the gas 
code. The ACCC therefore drafted and approved its own revised 
access arrangement while seeking to maintain as much of 
GasNet’s proposals  as possible. 
 The final approval and revised access arrangement is 
available on the ACCC website. 
MR 17/01/03 
 
 
 
 
 

AACCCCCC  SSttaattee  BBrriieeffiinngg   

SA  
To reach a wider regional audience Bob Weymouth, SA 
regional director, and Greg Trengove, regional outreach 
manager now have a regular fortnightly radio spot on ABC 
State-wide with Fiona Sewell. Every second Wednesday at 
3 pm regional listeners can tune into State-wide and hear Bob 
or Greg talk about a range of topical issues and pose questions 
via talkback.  

NSW 
The ACCC will again have a presence at the annual franchising 
business opportunities expo in Sydney. Its stand will offer 
opportunities for franchisees and franchisors to obtain 
information regarding rights and obligations under the Trade 
Practices Act and the Franchising Code of Conduct. ACCC 
representatives will also conduct seminars at the expo on the 
role of the ACCC in the franchising industry. 

QLD 
The Qld office delivered live viewings of the Competing Fairly 
Forum Video Future directions, and also addressed a number 
of chambers of commerce and rotary clubs on the roles and 
functions of the ACCC.  The ACCC InfoLink was emailed to 
some supporters and business groups to keep them informed 
about ACCC current activities. 
 

VIC 
Victorian regional outreach has been focusing on how the 
ACCC can help people suffering under the drought. At this 
time they can be vulnerable to operators of scams; 
unscrupulous sellers of goods or services; and other forms of 
unconscionable conduct. To find out more contact the ACCC 
Infocentre on 1300 302 502 or, visit the government business 
network marquee at the Swan Hill–Murray Downs field days in 
May 2003. 
 

REGULATED SERVICES 

WA  
Wagin Woolorama, the most important sheep and wool show 
in Western Australia, was the venue for an ACCC information 
booth as part of its regional outreach program.  Over 26 000 
visitors had the opportunity to get an ACCC show bag, the 
contents of which proved popular with businesses and 
consumers, and a hit with agricultural college students. 
 

Contact the ACCC 
 

?      Infocentre : 1300 302 502 

??  Website : www.accc.gov.au 

A national overview 
The ACCC regional network of supporters has been developed 
to assist in providing information to people in rural and 
regional communities. The network is Australia-wide and 
consists of approximately 450 organisations in regional 
communities. They include rural transaction centres , area 
consultative committees, business enterprise centres , local 
governments and chambers of commerce.  
 
As well as providing trade practices information, each 
supporter is a contact point for referral to other relevant 
information. Some supporters in larger centres also play an 
active role in coordinating opportunities for the ACCC to talk 
directly to local traders and consumers. 
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Cooperation with Japan in competition issues 
The ACCC and Japan Fair Trade Commission (JFTC) are 
discussing the possibility of a formal cooperation agreement on 
competition issues between Australia and Japan. 
 Recent discussions between the chairmen, Professor Allan 
Fels and Mr Kazuhiko Takeshima, focused on the benefits of 
enhanced cooperation and coordination in the application of 
competition laws in a global context. The ACCC has 
cooperation agreements with a range of counterpart 
organisations in other countries including the USA and Canada.
MR 14/05/03 

INTERNATIONAL COOPERATION

 

From the Small Business Commissioner 
From 1 July Graeme Samuel will be the new ACCC 
chairman and will act in the role for 12 months. 
 
For the past seven years Mr Samuel has been the President of 
the National Competition Council (NCC) which has driven 
reform in state and Commonwealth regulatory functions. 
 
There has always been a significant overlap and cooperation 
between the NCC and the ACCC. 
 
Those of us at the ACCC who know Graeme Samuel, 
including our departing chairman Allan Fels, regard 
Mr Samuel highly and consider he will be a high profile 
force in competition and consumer protection and in 
promoting a fair competitive environment for small business.
 
Important recent developments involving the ACCC’s role 
with small business and regional Australia have included the 
following. 
 
• The development of a draft mango industry code of 

conduct involving all in the supply chain from growers 
through to retailers. The mango code is an offshoot of 
the Retail Grocery Industry Code of Conduct and was 
initiated at a forum in Darwin at which I had the 
opportunity to speak.  

• Dairy industry collective bargaining workshops were 
conducted in several states with the support of the 
Commonwealth Agriculture Department. A report on 
outcomes points to reasonable success in getting 
information out to diary farming interests. 

• More talks with representatives of smash repairers, 
insurance industry and consumers—leading to an 
ACCC report in response to allegations of anti 
competitive and misleading practices and proposals for 
a national code of conduct. 

• I have established ongoing links with the new Victorian 
Small Business Commissioner Mark Brennan who has 
responsibility for upgraded retail tenancy laws (which 
came into force on 1 May) and other competition-type 
issues that affect small business.  

 

 

ACCC Hotspot—Did you know? 
You can receive ACCC information via email. As a 
subscriber you will receive a range of information including 
Consumer Express and the ACCC Briefing. Simply email 
small.business@accc.gov.au with your details. 

Vehicle jacks 
An ACCC product safety survey found that vehicle jacks 
supplied with a range of new Proton and Audi motor vehicles 
failed to comply with the jack warning labelling and safe 
usage instructions.  
 The safety standard fixes mandatory performance criteria 
and requires specified warnings and safe usage instructions to 
be provided with vehicle jacks. Proton Cars Australia, Audi 
Australia and Daewoo Automotive Australia all gave court 
enforceable undertakings to the ACCC setting out the 
remedies they are implementing. 
 The ACCC regularly reviews goods subject to mandatory 
product safety standards and is currently engaged in court 
action against BMW on a jack related matter. 
MR 15/04/03 

PRODUCT SAFETY
Some items in ACCC Briefing refer to media releases and their dates e.g. MR 12/02/03. These can be found on the ACCC
website <www.accc.gov.au>. Other reports and documentation are also generally available on the website. Subscribe to 
ACCC Briefing by emailing small.business@accc.gov.au. For TPA information - ACCC Infocentre 1300 302 502. 
High Court dismisses ACCC appeal 
The High Court of Australia has dismissed an ACCC appeal 
which sought to restore a trial judge’s finding that shopping 
centre landlords had acted unconscionably by requiring 
particular lessees to abandon legal claims against the 
landlords as a condition for lease renewals. 
 It was the first time the High Court was asked to interpret 
the unconscionability provisions for the purpose of s. 51AA of 
the Trade Practices Act. 
 Although the High Court appears to adopt a restrictive 
interpretation, the decision has helped to clarify the 
application of s. 51AA, one of three provisions dealing with 
unconscionable conduct. In taking the court action the ACCC 
sought to explore the effectiveness of this section in protecting 
tenants and small business.  
MR 10/04/03
UNCONSCIONABLE CONDUCT

mailto:small.business@accc.gov.au
mailto:small.business@accc.gov.au
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Hardware advertising 
Mitre 10 Australia has admitted that aspects of its June 2001 
annual clearance sale advertising on television and radio were 
misleading and deceptive.  
 The advertising stated that it was a ‘15% Off Everything’ 
sale. The ACCC alleged that the campaign failed to disclose or 
to disclose adequately that not everything was reduced by 
15 per cent. Mitre 10 and its directors cooperated in settling 
this matter, avoiding the need for trial. 
 Companies must ensure that prominent claims are either 
self-explanatory or are appropriately and prominently clarified 
if there are important exceptions. 
MR 08/05/03 
 
Tour promotions 
The Federal Court has declared that Voyages Hotels and 
Resorts misled consumers by promoting tours to Yulara Pulka 
Aboriginal land near Uluru when they did not have permission 
to enter the land or conduct the tours.  
 Voyages has given a court enforceable undertaking not to 
promote tours to Yulara Pulka if it does not have the required 
permit or agreement with Aboriginal parties. 
 The ACCC took court action to ensure that representations 
made in the tourist industry about access to Aboriginal land do 
not mislead consumers. Tourism operators should not be in a 
position to achieve an unfair advantage over their competitors. 
MR 07/05/03 

Consumer
The ACCC
of their ref
Pan Pharm
 Consum
Practices A
other thing
� fit for t
� of merc
If products
have a righ
of purchas
were purch
 For mo
1300 302 5
MR 30/04
 
Fitness pr
Following
be made av
misled or d
product. 
 Among
represente
its product
electronic 
� burst fa
� flatten 

user. 
By consen
Court decl
and decept
 Consum
28 days fro
advertisem
 Inform
1300 302 5
MR 29/04
 
Washing m
Consumer
and Austra
misleading
washing m
 The AC
from Retra
provide fo
machines. 

Retravi
the refund.
cooperated
MR 28/04
 
Internatio
The Intern
Network (
� if the d
� satisfy 
� know t
MR 30/03

N 

ACCC Hotspot—Motor vehicle advertising guideline 
Motor vehicle manufacturers, dealers, advertisers, media 
and consumers representatives met in early June to discuss 
possibly misleading elements of print and electronic price 
advertising.  
 They considered a draft safe harbour guideline 
prepared by the ACCC.  The guideline is now being 
reviewed on the basis of comments made at the meeting. 
For further information, contact Sherif Seid by phone 
(02) 6243 1351. 
 

CONSUMER AND SMALL BUSINESS PROTECTION
CONSUMER AND SMALL BUSINESS PROTECTIO
 refunds—recalled pharmaceuticals 
 is concerned that consumers may be unaware 
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oduct refunds 
 action by the ACCC a fund of $1.2 million will 
ailable in refunds to consumers who were 
eceived by the promoters of a health and fitness 
Full price advertising 
The need for business to fully inform consumers about the 
price of goods or services on offer including the GST has been 
reinforced in a recent Federal Court case. 
 Federal Court Judge Stone found that Signature Security 
Group had breached the TPA by advertising and promoting its 
security system exclusive of GST and on a ‘price plus GST’ 
basis.  
 The court ruled that ads which specified prices without 
stating that an additional GST component was payable were 
false, misleading and deceptive. Advertisements which 
specified prices as ‘from just $295*’ and in fine print elsewhere
in the ad stated ‘*plus GST where applicable’ were ruled to be 
false, misleading and deceptive. Price advertising is a drawcard
for consumers and advertisers must be upfront about any 
additional costs.  
 The ACCC is concerned about trends for vendors not to 
fully disclose known components of a price in advertisements. 
For instance, in air travel the industry leaders Qantas and 
Virgin Blue gave undertakings to include all taxes and charges 
in headline ads for airfares and this has become the general 
practice in the industry. 
MR 06/05/03 
____________________________ 
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MR 02/04/03 
 

Misrepresentations—consumer rights to refund 
In April 2003 the ACCC filed proceedings in the Federal 
Court alleging that Karmy P/L, trading as Schots 
Restoration, had engaged in misleading and deceptive 
conduct by making a range of misrepresentations in 
various media about consumer rights to refunds and falsely 
stating in an advertisement that consumers are not entitled 
to refunds on sale items. 
 The court has declared that by telling consumers that 
they were not entitled to refunds on new, sale or seconds 
items, Schots had misrepresented consumers’ rights. 
 Schots will publish corrective advertisements. 
MR 22/04/03 & 22/05/03 
 
Pre-paid telephone cards—Franchise 
The ACCC has commenced legal proceedings in the 
Federal Court against Global Pre Paid Communications 
(GPP), In-Touch Networks and several of its directors and 
employees.  
 The ACCC is concerned about the alleged 
misrepresentations made by GPP on the level of projected 
profitability, location support and maintenance of vending 
machines that sell pre-paid telephone cards. It is also 
concerned about alleged misrepresentations by GPP and 
In-Touch Networks regarding the sale of Swisscom 
easyRoam SIM card distributorships. 
MR 15/04/03 
 
Consumers benefit—cosmetic surgery 
Consumers of some cosmetic surgery products should have 
a better idea of what they are buying following 
declarations by the Federal Court that Collagen Aesthetics 
Australia engaged in misleading and deceptive conduct 
when advertising its Collagen Instant Therapy and 
Hylagenesis products.  

The advertisements appeared in a number of magazines 
including Vogue, Marie Claire and Cosmetic Surgery 
Magazine between January 2001 and March 2002 making 
claims including the following: 
� treatment with the collagen product is painless 
� collagen products are natural. 

The cosmetic surgery industry is heavily reliant on 
advertising to bring in clients.  
MR 14/04/03 
 
‘Aboriginal’ art 
The ACCC has obtained orders restraining Australian Icon 
Products (AIP) until trial from describing or referring to its 
range of hand painted or hand carved Indigenous oriented 
souvenirs as ‘Aboriginal art’ or ‘authentic’ unless it 
reasonably believes that the artwork or souvenir was 
painted or carved by a person of Aboriginal descent.  
 The ACCC alleges that AIP’s representations that some 
of its hand painted Aboriginal-style souvenirs were 
‘authentic’, or ‘certified authentic’ and/or ‘Australian 
Aboriginal art’, were likely to mislead because the 
majority of Australian Icon’s artists who produced the 
souvenirs were not Aboriginal or of Aboriginal descent. 
MR 04/04/03 
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Liquor acquisition 
The ACCC did not intervene in the proposed acquisition of 
Theo’s Liquor in NSW by Liquorland, a subsidiary of Coles 
Myer. 
 The ACCC conducted a thorough investigation into the likely 
effects on competition. Information obtained from the market 
indicated that the removal of Theo’s Liquor outlets as an 
independent force was not likely to lead to a substantial lessening 
of competition in either wholesale or retail markets. 
MR 02/04/03 
 
Cattle reproduction 
The ACCC has accepted a court enforceable undertaking from 
Pfizer and Pfizer Overseas to address anti-competitive concerns 
in relation to Pfizer’s acquisition of Pharmacia Corporation. 
 The undertaking requires Pfizer to divest its CueMate product 
and addresses ACCC’s concerns that the worldwide merger may 
result in a substantial lessening of competition in Australia in 
relation to products used by cattle breeders, veterinarians and 
farmers for the management of cattle reproduction.  
 The undertaking aims to preserve competition between two 
key products used for the treatment of non-cycling cows and 
synchronisation of the mating of multiple cows. 
 Without the divestiture Pfizer would have enjoyed a 
monopoly in relation to cattle progesterone delivery devices. 
 On the basis of the undertaking provided, the ACCC did not 
oppose the merger.  
MR 16/05/03 
 
MIM acquisition 
The ACCC will not oppose the proposed acquisition of MIM 
Holdings by Xstrata Plc.  
 After market inquiries the ACCC believes the acquisition is 
unlikely to substantially lessen competition in the national 
markets for thermal coal and coking coal. 
 There are a significant number of competing mining 
companies that will constrain prices. Xstrata’s competitors supply 
both the domestic and international markets and could redirect 
supply in response to any price increase by Xstrata.  
MR 09/05/03 
 
Geelong newspaper acquisition not opposed 
The ACCC did not oppose the proposed acquisition of the 
Geelong Independent masthead by the Geelong Advertiser. 
 Geelong Advertiser will now have high market shares in the 
Geelong region markets for the provision of newspaper 
advertising services and for the supply of regional newspapers.  
 However, barriers to entry in these markets were found to be 
relatively low and this is likely to be an effective competitive 
constraint on the merged entity, thwarting any attempt to raise 
prices to consumers. 
MR 08/05/03 
 

Egg acquisition not opposed 
The proposed acquisition of the egg business of Farm Pride 
Foods by Sunny Queen has not been opposed by the ACCC. 
 The acquisition leads to Sunny Queen having market shares of 
28 per cent in shell eggs and 18 per cent in egg products in 
eastern Australia. 
 However, the presence of other strong competitors is likely to 
be an effective competitive constraint on the merged entity, 
thwarting any attempt to raise prices to consumers. 
MR 02/04/03 
 
 

AUTHORISATIONS & NOTIFICATIONSMERGERS & ACQUISITIONS 
________________________________________ 

Ozone recovery program 
The ACCC has made a final decision allowing the extension of 
a refrigerant gas recovery program to cover synthetic 
greenhouse gasses (HFC and PFC refrigerants). 
 The ACCC had already granted immunity from legal action 
to a scheme administered by Refrigerant Reclaim Australia to 
recover and destroy used ozone-depleting gases. 
 The scheme will help ensure that certain environmentally 
harmful gases are not released into the atmosphere. The ACCC 
believes that a scheme which improves the environment 
benefits the public. 
MR 09/05/03 
 

University enrolment policy allowed 
James Cook University notified the ACCC of its current 
enrolment policy in relation to student fees which requires 
students to pay a membership fee to the student association.  
 JCU advised that without its current enrolment policy it 
would still impose a fee on students. It pointed out that students 
could opt out of association membership if they so wish and 
instead pay a building fund fee.  
 The ACCC decided to allow the university’s current 
enrolment policy to continue. 
MR 30/04/03 
 

Public liability insurance scheme for Not-for-Profit 
The ACCC has issued a draft decision proposing to 
conditionally authorise an arrangement between Allianz 
Australia, QBE Insurance (Australia) and NRMA Insurance to 
jointly offer public liability insurance to eligible not-for-profit 
organisations. ACCC authorisation is required because the 
companies are competitors.  
 The ACCC understands that since interim authorisation was 
granted, public liability insurance policies have been provided 
to 230 not-for-profit organisations which otherwise may not 
have been able to obtain insurance.  
 The ACCC proposed to grant conditional authorisation until 
31 December 2006.  
MR 30/04/03 
 

Collective bargaining—lottery agents 
The ACCC has issued a draft decision intending not to 
authorise collective bargaining agreements proposed by the 
Queensland Golden Casket Agents’ Association. 
 The ACCC said that on the information provided it would 
not authorise the arrangements because it was not satisfied the 
benefits outweighed the anti-competitive effect. 
 Under Qld lottery regulations, any increase in commission 
rates paid to Casket agents as a result of the arrangements may 
well result in an equivalent increase in the price of certain 
lottery products for consumers.  
MR 30/04/03  
 

Qantas/Air New Zealand 
The ACCC issued a draft decision intending to deny approval to 
a proposed alliance between Qantas Airways and Air New 
Zealand.  
 The two airlines sought authorisation for an alliance under 
which both would agree on matters such as flight schedules and 
fares on routes where both operate, including the trans-Tasman. 
Qantas would also take up to 22.5 per cent equity in Air New 
Zealand. 
 The trans-Tasman route is Australia’s largest passenger 
market and Qantas and Air NZ are the only effective 
competitors.  
 In the ACCC’s view, the proposed alliance would be highly 
anti-competitive and offer little benefit. 
MR 10/04/03 
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Regulation of internet interconnection 
The ACCC has issued a discussion paper seeking comment on 
whether internet interconnection arrangements (which allow 
customers that are connected to one internet network to send and 
receive emails and access websites connected to other internet 
networks) should be regulated under the TPA.  
 If the ACCC decides to regulate internet interconnection, ISPs 
would have to provide access to the relevant parts of their 
networks to rival ISPs and the ACCC would have power to 
arbitrate the terms and conditions for access in the event of a 
dispute. 
MR 29/04/03 
 
Regulation of mobile phone services 
The ACCC has begun a wide-ranging review of the regulation of 
Australian mobile telephone services by issuing a discussion 
paper on the industry. 
 The review will focus on wholesale mobile termination, 
wholesale mobile origination, domestic and international 
roaming, and emerging third-generation (3G) services.  
 The ACCC sees this as an opportunity to examine the extent 
and need for regulation in the mobile services industry to ensure 
consumers enjoy the full benefit of the growing array of existing 
and new mobile services that will be available over the next few 
years.  
 The ACCC will investigate the wholesale origination and 
wholesale terminating services concurrently as it expects many of 
the issues will be identical. 
MR 29/04/03 
 
Petrol pricing arrangements report 
The ACCC is concerned that some petrol wholesale pricing 
arrangements in Australia may lead to higher average retail 
prices. 
 The ACCC report, Terminal gate pricing arrangements in 
Australia and other fuel pricing arrangements in Western 
Australia, was provided to the federal government after its 
request that the ACCC monitor the arrangements. 
 The report noted that since the introduction of terminal gate 
arrangements in Victoria, average retail prices in both Melbourne 
and country Victoria had increased by 1.0 and 0.5 cents per litre 
(cpl) respectively against a benchmark indicator. 
 The introduction of the terminal gate pricing arrangements 
may have contributed to this increase, although it is not possible 
to conclude with certainty that this is the case. 
MR 23/04/03 
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Price terms and conditions—cor
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MR 11/04/03 
 

S 

Showmen’s Guild 
The ACCC has issued a draft decision requiring significant 
changes to anti-competitive arrangements between showmen 
that attend agricultural shows in Australia before it will 
consider authorisation. 
 The draft decision deals with an application for 
authorisation made by the Showmen’s Guild of Australasia 
for arrangements within its code of practice and rules. 
 The guild also sought authorisation to negotiate with 
show societies on behalf of its members in relation to the 
organisation of sideshow areas including rents charged to 
showmen. 
MR 11/04/03 
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Reply paid mail 
The ACCC will not object to Australia Post’s proposal to 
restructure prices for reply paid mail. The charges will take effect 
from 1 July 2003, dependent on the deployment of a new reply 
paid computer management system.  
 The ACCC’s decision will lead to a reduction in the price of 
small bar-coded reply paid letters. The price of large and small 
non bar-coded reply paid letters will rise. The final decision is 
available on the ACCC website. 
MR 03/04/03 
 

Access arrangement approved—NT gas pipeline 
The ACCC has issued its final approval of the terms and 
conditions for transportation services proposed by NT Gas for the 
Amadeus Basin to Darwin Pipeline (ABDP).  
 A 10-year access arrangement period which demonstrates the 
flexibility of the gas code in meeting the circumstances of 
pipeline owners has been approved by the ACCC. The 10 year 
access arrangement expires on 1 July 2001 
MR 31/03/03 
 

Air navigation services price increase opposed 
After a review, the ACCC has issued a preliminary decision to 
oppose Airservices Australia’s proposal for a temporary increase 
in prices for termination navigation and aviation rescue and fire 
fighting services.  
 The proposal entails a 6.95 per cent increase to apply from 
1 July 2003 across a number of major airports. No increases are 
proposed to charges for en route air navigation services. The 
proposed charges vary from airport to airport.  
 The ACCC consulted with interested parties in making its 
decision and was seeking further submissions on it preliminary 
view by 6 June 2003. 
MR 11/04/03 & 23/05/03 
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���� Infocentre: 1300 302 502 
����     Website: www.accc.gov.au 

ACCC Hotspot:  
Network steps up protection of ‘at risk consumers’ 
On 2 June ACCC Chairman Allan Fels launched a campaign to 
protect vulnerable and disadvantaged consumers.  The 
campaign is a joint initiative between the ACCC and its 
consumer consultative committee. 
 Professor Fels said that consumers who experience some 
form of vulnerability or disadvantage, such as low income, 
disability, illiteracy, or remoteness are ‘at risk’ because they 
either have fewer means with which to beat unfair behaviour or 
fewer resources to cushion its impact.  
 The campaign will build on previous enforcement work 
relating to ‘at risk’ consumers and is important in extending the 
ACCC’s capacity to identify unlawful conduct. The ACCC has 
created a special taskforce that will assess and fast-track 
complaints referred by CCC members and other organisations. 
 To complement this work the ACCC will also provide 
guidance to businesses in how to identify ‘at risk’ consumers 
and ensure that they do not break the law inadvertently, or 
deliberately. more information  
 

AACCCCCC SSttaattee  BBrriieeffiinng
CC regional network of supporters got behind the CFF 
ocations receiving the Sky broadcast in Southern Qld & 
n NSW.  A further 6 locations in Southern Qld held 
s to show the hypothetical video to a live audience.   

 

NSW
The CFF broadcast in NSW went off without a hitch and for 
those who missed it, the NSW small business manager is 
available to present a video of it on request. The May ACCC 
InfoLink explaining this latest CFF was emailed to interested 
parties around NSW.  
VIC
Warracknabeal, Shepparton, Nhill, Mildura, Warrnambool and
Port Fairy are some of the locations the ACCC will visit in 
June and July to deliver the ACCC’s CFF hypothetical. The 
forum will be screened at various centres throughout Victoria. 
Please call the ACCC Infocentre for details. 1300 302 502. 
REGULATED SERVICE
A national overview
` Our rural & regional program will be busy in the next few 
months following up on presentations in April and May to 
dairy farmers on the trade practices aspects of collective 
bargaining and authorisations. 
 Held in conjunction with the Department of Agriculture, 
Fisheries and Forestry (Australia) and the Australian Dairy 
Farmers Federation, the presentations were held in Qld, NSW, 
Victoria, Tasmania and SA.  
►The fifth Competing Fairly Forum (CFF), a hypothetical led 
by Geoffrey Robertson, was shown via the Sky Television 
network on 27 and 28 May and was well received by all 
viewers. Regional outreach managers and small business 
managers will now be presenting the hypothetical in person 
throughout Australia and will be happy to answer any 
questions which may arise.  
For details of locations in your state, please contact the 
ACCC Infocentre on 1300 302 502. 
__________________________________ 
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 networks are one way the ACCC aims to increase the 
ess of small business rights under the TPA.  It works! 
 network member, a commercial tenant in a suburban 
g centre, recognised that GST had been charged twice 
on to the supply of electricity. The complaint was 
 and the centre’s manager established that as a result of 
uting error 130 tenants in 18 different locations were 
rged a total of $117 830.17. A refund of monies was 
ted and paid.  

ices, air fares and telecommunication services were the 
equent matters raised during recent regional visits to 
rlie, Esperance and the Kimberley. 
ile dealing with these important issues did not disclose 
ly TPA breaches, it did give us the opportunity to 

the purpose of the TPA and the role of the ACCC, and 
d useful discussions about the problems of supplying 
vicing smaller markets and communities. 

http://203.6.251.7/accc.internet/digest/view_media.cfm?RecordID=1030
http://www.accc.gov.au/
http://www.accc.gov.au/
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Committee reconvened 
Membership of the ACCC’s Consultative Committee is diverse, 
and comprises a wide range of views on competition policy and 
consumer protection drawn from consumer, small business, 
professional and legal representatives.  
 The next meeting of the committee will be held on 14 August 
and will be the first meeting under new Chairman Graeme 
Samuel. 
 In addition to the general consultative committee the ACCC 
has two other consultative groups: the Small Business Advisory 
group which meets on 28 August and the Consumer Consultative 
Committee which next meets on 16 September. 
MR 24/06/03 

 

From the Small Business Commissioner 
The confirmation of Graeme Samuel as ACCC Chairman for 
a five year period provides greater certainty for the ACCC in 
dealing with a range of matters affecting small business. The 
Government at present is finalising arrangements to 
implement the Dawson Review recommendation relating to a 
simpler, quicker and less costly notification system for small 
business groups wishing to negotiate collectively with larger 
entities.  
 
In addition two other recently announced short term reviews 
have implications for small business and the Trade Practices 
Act;  
 

• The Senate inquiry into whether the TPA 
adequately protects small business from anti-
competitive, unconscionable or unfair trade 
practices conduct in the market place 

• The Review of the Retail Grocery Industry Code of 
Conduct by consultant Neill Buck which will 
consider some of the grower supply chain 
difficulties of transparency and uncertainty of terms 
and conditions in dealing in particular with 
wholesalers and processors. The review will also 
examine the case for enhancing the role of the 
Retail Grocery Industry Ombudsman in mediating 
disputes.  

 
The ACCC submissions to these reviews will be available on 
the ACCC website at www.accc.gov.au when finalised. 
 

Some items in ACCC Briefing refer to media releases and their dates e.g. MR 12/02/03. These can be found on the ACCC 
website <www.accc.gov.au>. Other reports and documentation are also generally available on the website. Subscribe to 
ACCC Briefing by emailing small.business@accc.gov.au. For TPA information - ACCC Infocentre 1300 302 502. 

ACCC CONSULTATIVE COMMITTEE

Sunglasses Recall 
 Sunglasses makers JM Australia and Creative Brands 
have given the ACCC court-enforceable undertakings, 
including voluntary product safety recalls in relation to 
sunglasses that did not meet the relevant product safety 
standard.  
 Under a continuing ACCC sunglasses survey program, 
products in a variety of retail outlets in Perth, Darwin and 
Sydney were examined. While compliance was generally 
high, the ACCC is concerned that several brands or styles 
failed to comply with some of the requirements of the 
standard.  
 The ACCC raised its concerns with the retailers and 
suppliers of the non-complying brands and continues to 
follow up action with a number of companies. 
MR 16/06/03

ACCC 2003 REGULATORY CONFERENCE 

Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 

The ACCC maintained its tradition as a world class regulator 
at a Regualtory Conference held at the end of July on the 
subject of “Regulation Industry Structure & Market Power” 
with leading international expert presenters Professor David 
Newbery, Professor Roger Noll, Professor Stephen 
Littlechild and Dr Richard O’Neill. Material on the 
proceeding will be made available on the ACCC website.

ACCC Hotspot – Alternative dispute resolution 

The Office of Small Business produces a publication 
outlining steps to the ADR process ‘Resolving Small 
Business Disputes – six steps to successful dispute 
resolution’. It is available on their web site at 
www.industry.gov.au or click here. 

 Some industries have Codes of Conduct which have 
specific ADR requirements and may even designate the 
organisation for you to contact.  
 Check the details of your code of conduct for more 
information. For example, the franchising industry should 
contact the Office of Mediation Adviser at 
www.mediationadviser.com.au; or for the Retail Grocery 
Industry Code – go to www.mediate.com.au. 
 
Dispute Resolution Conference 
 The National Alternative Dispute Resolution Advisory 
Council will host a conference in Sydney 4-5 September 
2003 which should interest small business associations.  
 The conference ‘ADR - A better way to do business -
successfully  managing and resolving disputes’ will 
showcase successful strategies used in the business 
community to prevent, manage and resolve business 
disputes.  
 For more information visit the NADRAC website or 
contact Tracey Cain on tracey@strategic.net.au. 

PRODUCT SAFETY
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Rental items 
 The ACCC has instituted proceedings in the Federal Court 
against Thorn Australia trading as Radio Rentals alleging that 
representations made in its ‘Rent Two, Get One Rent Free’ 
advertising campaign in October and November 2002 and its
‘Rent, Try, Buy’ campaign in 2003 were misleading.  
 The ACCC alleges that in these campaigns, Radio Rentals 
advertised the supply of goods at a weekly rental price but did not 
specify the cash price for the goods, and that in the ‘Rent Two, 
Get One Rent Free’ television advertising, Radio Rentals did not 
disclose, or sufficiently disclose, that the advertised offer was 
subject to terms and conditions. 
MR 29/05/03 
 
Juice Labelling 
 The Outback Juice Company (OJC) has provided the ACCC 
with  a court-enforceable undertaking concerning misleading 
labels on its orange juice products. OJC made claims on its labels 
that its products were ‘100% Fresh Orange Juice Squeezed 
Daily’. The labels either did not mention sugar in the ingredients 
or stated that ‘sugar may be added when new season oranges 
have a hint of bitterness about them’. ‘Preservative 202’ was also 
listed as an ingredient. 
  OJC admitted that its products did not contain 100% orange 
juice as represented on its labels but contained added cane sugar 
and preservatives. The ACCC acknowledges OJC’s cooperation 
and assistance in resolving this matter promptly. 
MR 06/06/03  
 
OECD Consumer Fraud Guidelines 
 Consumers across the world will reap better protection due to 
the adoption of the Guidelines for Protecting Consumers from 
Fraudulent and Deceptive Commercial Practices across Borders 
by the OECD Council.  
 Implementation of the OECD guidelines by member countries 
will mean that investigators and prosecutors can achieve closer, 
faster, and more efficient cooperation, allowing investigations to 
progress where they may previously have been ground to a halt. 
The guidelines will better protect their consumers and small 
businesses from cross border fraud and deception.  
MR 18/06/03 
 
Transparency in drug marketing 
 Consumers should have greater awareness of drug companies 
dealings with doctors under a proposed ACCC authorisation 
decision on an industry Code of Conduct.  

Developed by Medicine Australia, the national association 
representing the industry, the Code would govern the marketing 
activities of companies promoting prescription medicines to 
doctors. The Code regulates matters such as drug company 
sponsorship of medical conferences; the payment of travel and 
accommodation expenses of doctors attending such conferences; 
and the provision of other forms of hospitality and entertainment. 

The ACCC proposes to authorise the Code for three years and 
will now consult interested parties about its draft decision. 
MR 27/06/03 
 

Alleged stockfeed misrepresentations 
The ACCC has instituted proceedings in the Federal 

Court against Econovite alleging that as a manufacturer and 
retailer of livestock feed supplements, the company engaged 
in false and misleading conduct in relation to some of its feed 
supplement products used by farmers.  

The ACCC alleges that during the period March 2002 to 
March 2003, Econovite manufactured and distributed the 
following products: Econovite Mineral Block; Econovite Dry 
Feed Block; and Econovite Cattle Block, making alleged 
misleading representations on the package labelling in 
relation to the product quality, composition, nature and 
characteristics.  
MR 30/06/03 
 

Lawyers’ fees 
The ACCC has instituted proceedings against Morgan 

Buckley and Mr Anthony Whitelum in relation to fees 
charged for the provision of legal services. The ACCC 
alleges that Morgan Buckley has breached the TPA by 
issuing tax invoices for legal fees to a client that impliedly 
represented that the invoices had been calculated in 
accordance with a retainer agreement between Morgan 
Buckley and the client. The ACCC further alleges that the 
fee invoices had not been calculated in accordance with the 
retainer agreement with the result that the client had been 
overcharged.  

The ACCC has included Mr Whitelum, allegedly a 
director of Morgan Buckley and a solicitor, in the 
proceedings as it is alleged that he was knowingly concerned 
in the alleged contraventions.  
MR 01/07/03 
 

Microwave ovens 
Earlier this year, the ACCC raised concerns with Sharp 

about the advertised oven capacity of one model of its 
microwave oven range. As a result, Sharp re-measured its 
entire range and discovered that the claims about oven 
capacity of many models were wrong. For example, Sharp 
claimed its Sensor Cook R480F model had an oven capacity 
of 40 litres, whereas the true capacity was nearer 36 litres.  

Sharp has agreed to a number of remedial actions 
including stopping the claims, relabelling microwave ovens, 
and offering misled customers who bought ovens a solution 
to any problems the capacity claims may have caused. 
Consumers wanting more information should contact Sharp 
on 1800 80 55 99 or visit www.sharp.net.au. 
MR 03/07/03 

CONSUMER AND SMALL BUSINESS PROTECTION CONSUMER AND SMALL BUSINESS PROTECTION

Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 

Leniency Policy to expose hard core cartels  
 The ACCC has issued a leniency policy aimed at exposing 
and stopping secret corporate cartels operating in Australia. 
 The policy encourages corporations and their executives to 
reveal the most serious and collusive contraventions of 
competition law such as price-fixing, bid-rigging and market 
sharing. It makes corporate lawbreakers and their executives an 
offer they should not refuse – cease the illegal conduct and 
report it to the ACCC in return for a clear, transparent and 
certain offer of leniency.  
 There is a catch. The policy applies only to the first 
cooperative company or executive to come forward. Others 
will be exposed, investigated and where the evidence permits, 
brought before the courts. Corporate lawbreakers must now ask 
themselves – ‘Can I really trust my competitors?’ 
MR 27/06/03

RESTRICTIVE TRADE PRACTICES
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Grainco and GrainCorp merger not opposed 
 The ACCC did not believe that the proposed acquisition 
between Grainco and GrainCorp would substantially lessen 
competition in the market for bulk grain storage and handling in 
eastern Australia and/or grain trading.  
 GrainCorp is predominately involved in the provision of bulk 
grain storage and handling services in NSW and Victoria, 
whereas Grainco’s operations are predominately in Queensland. 
Both have grain trading operations that operate more broadly. 
 The decision was based on the parties’ submission that 
Grainco will sell its interest in Australian Bulk Alliance (ABA). 
ABA has interests in bulk grain storage and handling facilities, 
and an interest in the bulk export terminal at the Port of 
Melbourne. The ACCC has accepted undertakings from 
GrainCorp that it will dispose of Grainco’s interest in these assets 
in a specified time period following the completion of the merger.
MR 23/05/03 & 15/07/03 
 

LPG acquisition approval   
 The ACCC has not opposed the proposed acquisition of 
Stevenson Transport by Cootes Holdings, a wholly owned 
subsidiary of ION. The acquisition leads to Cootes having high 
market shares in the markets for the transportation of liquid 
petroleum gas (LPG) and bitumen.  
 Barriers to entry in these markets were found to be relatively 
low and this is likely to operate as an effective competitive 
constraint on the ability of the merged entity to raise prices. 
MR 04/06/03 
 

Proposed alliance between Coles Myer, Shell not opposed 
In May this year, Coles Myer and Shell announced their 

proposed alliance whereby Coles Myer would takeover the 
management of Shell’s core retail service station network 
encompassing 584 sites across Australia. After undertaking 
extensive market inquiries, the ACCC will not oppose the 
proposed alliance.  

Although the ACCC notes a high level of concern expressed 
regarding the proposed alliance, the proposal will not cross any of 
the ACCC’s concentration thresholds for the exercise of market 
power. Shell will not increase its overall market share in fuel 
wholesaling simply through its participation in the proposed 
alliance whereas Coles Myer represents an entirely new entrant 
into fuel retailing.  
MR 02/07/03 
 

Electricity acquisition opposed 
 To protect Victorian electricity consumers and business 
customers, the ACCC has opposed a proposed acquisition of Loy 
Yang Power, the largest generator in Victoria by a consortium 
including major retailer AGL. The ACCC believes that while the 
Victorian energy sector is becoming more competitive, allowing 
the AGL acquisition to proceed would severely limit the further 
development of a competitive market and would likely inhibit, 
rather than encourage, retail competition.  
MR 13/06/03 
 

Bottled Water acquisition not opposed 
 The ACCC will not oppose the proposed acquisition of Parit, 
trading as Peats Ridge, by Coca-Cola Amatil.  
 The lack of significant sales by Peats Ridge to the highly
concentrated route distribution channels was the primary reason 
for the ACCC’s conclusion that the proposed acquisition would 
not substantially lessen competition.  
 Route distribution includes convenience stores, milk bars, 
petrol stations, vending machines, and on-premise distribution 
such as restaurants, cafes, pubs, arenas and cinemas. 
MR 26/06/03 
 

MERGERS AND ACQUISITIONS

 

Price-fixing – bricks 
The ACCC instituted proceedings alleging price fixing by 

brick manufacturers, Bristile Operations, trading as Metro 
Brick, and Midland Brick Company (trading as Midland 
Brick) in the Federal Court.  

The ACCC alleges that between September and 
November 2001, company representatives had a number of 
meetings and telephone conversations during which they 
reached price fixing arrangements or understandings 
concerning bricks supplied to builders in Western Australia. 
It is alleged the arrangement contained provisions to both 
increase prices for clay brick products, and an agreement for 
tender prices. 
MR 30/06/03 

RESTRICTIVE TRADE PRACTICES 

Supermarket price-fixing, misuse of market power 
 The Full Federal Court has partially upheld the ACCC’s 
appeal against an earlier decision in the Federal Court which 
dismissed proceedings brought by the ACCC against 
Australian Safeway Stores (Safeway), alleging price-fixing 
and misuse of market power in the Victorian bread market.  
 The allegations concerned the supply of bread by Tip 
Top, Buttercup and Sunicrust bakeries to retailers who 
discounted the price of bread. It is alleged that Safeway 
refused to accept further supplies while the baker was 
supplying retailers who were discounting the price of bread. 
 The Full Court held that the ACCC had established that 
Safeway engaged in price-fixing in relation to the price of 
bread to be sold at a Tip Top Bakeries store located in 
Preston Markets, and had misused its market power in four 
of the nine matters raised by the ACCC.  
MR 30/06/03 
 

Liquor deals 
The ACCC has instituted legal proceedings against 

Woolworths and Liquorland (Australia), a subsidiary of 
Coles Myer, two major operators of bottleshops in Australia. 

The ACCC alleges that Woolworths and Liquorland 
engaged in anti-competitive conduct by entering into alleged 
restrictive agreements with a number of operators of licensed 
premises in New South Wales for the purpose of restricting 
or preventing the supply of packaged takeaway liquor by 
those operators to retail consumers.  
MR 30/06/03 
 

Health case lost  
 Last year, the Australian Medical Association (WA) 
admitted to the court that it had entered into an understanding 
with Mayne to set doctors’ fees for public patient medical 
services provided by doctors visiting the hospital.  

Following a contested trial against Mayne, the Federal 
Court has now decided that the evidence presented about 
Mayne's involvement in an understanding was not sufficient 
to prove the company or its officers were party to an alleged 
understanding.  

While disappointed with the court's decision, the ACCC 
accepts that in our legal system where some parties to joint 
conduct alleged to be in breach of the law can elect to admit 
the breach [as the AMA(WA) did] and other parties to that 
conduct can elect to contest the alleged breach [as Mayne 
did], it is not extraordinary for an outcome like this to occur. 
The ACCC is considering its response to the Mayne 
decision. 
MR 09/07/03 
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Optical acquisition not opposed 
The ACCC will not oppose the proposed acquisition of the 

OPSM Group by Luxottica Group SpA. OPSM is a publicly 
listed company and operates the Budget Eyewear, OPSM, 
Laubman & Pank, Kay’s Optical and Precision Eyewear retail 
outlets in Australia. Luxottica operates the Sunglass Hut and 
Face-It retail outlets in Australia, and is a wholesale distributor of 
prescription frames and sunglasses including Ray Ban, Arnette, 
Killer Loop and Revo brands.  
 The proposed acquisition involves both a horizontal merger 
arising from the parties’ interests in sunglass retailing, and a 
vertical merger arising from their interests in the wholesale and 
retail supply of prescription frames and sunglasses. Following 
market inquiries, the ACCC has decided that the proposal is 
unlikely to substantially lessen competition and will not intervene 
in the proposed acquisition. 
MR 07/07/03 
 
Acquisition of Springwater not opposed 
 The ACCC has not opposed the proposed acquisition of 
Neverfail Springwater by Coca-Cola Amatil. Neverfail is 
Australia’s largest direct deliverer of bulk bottled water. Coca-
Cola bottles and wholesales packaged water under the brands 
Mount Franklin, Kirks, Pump and Deep Spring. It does not 
operate a direct delivery, bulk bottled water business.  
The absence of any market overlap between the firms in relation 
to direct delivered, bulk bottled water was one of the primary 
reasons for the ACCC’s conclusion that the proposed acquisition 
would not substantially lessen competition. 
MR 11/06/03 

servicing and repair services to operators or owners of fleet 
vehicles on common terms and through a common billing 
arrangement.  
 The Repco Auto Repair Fleet Solutions Program will allow 
individual Repco repairers, including those located in different 
areas, to get together and offer fleet servicing and repair 
services to customers with fleet vehicles located throughout 
Australia.  This arrangement will enable more small businesses 
to enter and compete in the fleet servicing and repair market. 
MR 11/06/03 
 
Short-term authorisation – airways joint services agreement
 In 2000, the ACCC agreed to allow Qantas and British 
Airways to cooperate under a Joint Services Agreement. The 
expiry date of that authorisation was 21 July 2003. Qantas and 
British Airways lodged a new application with the ACCC for 
approval for the agreement to continue to operate.  
 The agreement provides for Qantas and British Airways to 
coordinate freight scheduling, marketing, sales, pricing and 
customer service activities on both of the airlines’ networks.  
 The ACCC has granted interim authorisation for the airlines 
to continue their current Joint Services Agreement pending a 
decision later this year on whether the agreement remains in the 
public interest. The interim decision avoids any significant 
disruption at short notice to both the applicants and consumers. 
MR 11/06/03 
 
In-patients win under NSW health authorisation 
 No private in-patient should now be out of pocket as a result 
of a new pathology policy in NSW public hospitals. 
 The NSW Department of Health will charge no more than 
the relevant Medicare benefit for pathology services to private 
in-patients in NSW public hospitals under an ACCC 
authorisation. The authorisation only extends to NSW Health’s 
pathology policy, not to arrangements relating to other medical 
specialities.  
MR 27/06/03 
 
NSW hotels allowed to collectively bargain 
 The AHA NSW sought to negotiate collectively on behalf of 
member hotels with TAB and Sky Channel over the supply of 
betting and racing broadcasting services. The AHA NSW also 
originally sought authorisation to allow its members to agree to 
refuse to deal with TAB and Sky if negotiations broke down. 
However, after a draft decision in April proposing to deny 
authorisation, the AHA NSW informed the Commission that it 
would no longer seek authorisation for collective boycott 
activity.  
 The ACCC believes the removal of collective boycott 
activity has substantially reduced any detriment associated with 
the proposed arrangements, and has authorised the AHA NSW 
proposed collective bargaining arrangements. 
MR 27/06/03 
 
Concrete carriers to negotiate collectively 
 The ACCC has issued a final decision authorising CSR’s 
independent concrete carriers in Queensland to negotiate their 
contracts with CSR collectively. The ACCC accepts that there 
are public benefits arising from the arrangements that are 
sufficient to outweigh any anti-competitive detriment. The 
arrangements are likely to improve the general efficiency of 
operations and lower costs.  
 This decision is in line with a similar draft decision released 
in November 2002 that was broadly supported by those who 
will be involved in the negotiations. 
MR 13/06/03

MERGERS AND ACQUISITIONS AUTHORISATIONS & NOTIFICATIONS

Discount programs for air travellers 
 The ACCC has issued a draft decision proposing to authorise 
the implementation in Australia of two programs offered by the 
Star Alliance, including Air New Zealand, to its corporate 
customers and conventions clientele.  
 The programs are known as the Star Joint Corporate 
Agreement and the Star Alliance Conventions Plus Program. 
Under the programs Star Alliance airlines will offer agreed 
discounted airfares to business travellers and convention 
delegates.  Participation in the programs by airlines is voluntary. 
While the airlines will agree on the level of discounts to be 
applied to airfares, the fares themselves will not be agreed. The 
ACCC considers that the two programs are likely to result in a net 
public benefit. 
MR 04/06/03 
 
Concession businesses to participate in discount promotions 
 The ACCC has granted authorisation for Myer to invite 
concession businesses operating within Myer and Grace Bros 
department stores and Megamart (Myer) stores to take part in 
storewide and category wide discount promotions or bonus Fly 
Buys points offers run by Myer.  
 This authorisation allows consumers to take advantage of 
discounted prices offered by concession businesses who elect to 
participate in Myer Stores discount promotions and for Myer to 
include concession business in its promotional discounts.  
 However, it does not allow any agreement between Myer and 
the concession businesses to raise prices. 
MR 06/06/03 
 
Repco licensed repairers 
 The ACCC has granted immunity to Repco from legal action 
under the Act by allowing it and its licensed repairers to offer  

AUTHORISATIONS AND NOTIFICATIONS 
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Final report – expiry dates for declarations 
 The ACCC has issued a Final Report which sets expiry 
dates for existing declarations. Identifying the services which 
are currently declared, the final report identifies the services 
which are currently declared and sets out a number of 
principles which the ACCC has taken into account when 
developing the declaration expiry timetable. The report then 
presents a timetable for the expiry date of each declared 
service. 
 Under transitional provisions associated with the new 
Section 152ALA of the Act, the ACCC is required to specify 
an expiry date for each existing declaration. The ACCC is
then required to undertake a public inquiry into whether a 
particular declaration should expire in the six month period 
prior to when the declaration is due to expire.  
MR 19/06/03 
 
Revisions to telecommunications dispute resolution 
guidelines 
 In October 2002, the ACCC published the original guide 
on resolution of telecommunications access disputes which 
was intended as a handbook for both practitioners, and the 
industry on how the ACCC uses its powers to resolve such 
disputes. Revisions to the guide have been drafted and 
circulated for industry comment. 
MR 04/06/03 
 
Telecommunication access charges  
 Draft determinations concerning model price and non-
price terms and conditions for access to core 
telecommunications services have been issued by the ACCC. 
The model terms and conditions are not binding, but provide 
guidance to the ACCC’s views on fair terms and conditions 
of access to core telecommunications. 
 These services are the main fixed network access services 
for which competitors must pay Telstra so they can compete 
with it for a variety of retail services. The proposed model 
prices mostly involve reductions to access prices. 
MR 18/06/03 
 
New accounting separation rules for Telstra 
 The ACCC has issued three record keeping rules for 
Telstra as the initial phase of developing an improved 
competitive environment under the Federal Government’s 
new accounting separation regime. The ACCC has also 
issued a discussion paper on new record keeping rules to 
implement a longer term accounting separation regime for 
Telstra. 
 The rules seek to encourage a more transparent, 
accountable and informed regulatory market by improving 
the provision and disclosure of information on Telstra’s 
operations to the ACCC, industry, the public and the 
Government.  
MR 27/06/03 & 04/07/03 

REGULATED SERVICES

Boycotts and collective bargaining – newsagents 
 The ACCC has issued a draft decision proposing not to 
authorise widespread collective negotiation arrangements, 
including the collective boycott of publishers, proposed by the 
Australian Newsagents’ Federation (ANF).  
 The ANF sought authorisation to negotiate collectively on 
behalf of member newsagents with magazine and newspaper 
publishers and with the suppliers of soft gambling products 
(such as lottery tickets). The ANF also sought authorisation to 
allow its members to agree to refuse to deal with publishers 
should negotiations break down.  
 The ACCC is concerned the proposed arrangements are 
likely to cause some detriment to competition and that 
particular aspects of the proposed arrangements could cause 
significant detriment. The ANF did not satisfy the ACCC that a 
benefit to the public sufficient to outweigh this detriment 
would arise from the proposed arrangements. 
MR 13/06/03 
The ACCC understands that the ANF will make a formal 
amendment to this application. 
 
Electronic Trading System Rules 
 The ACCC has granted interim authorisation to the 
Australian Stock Exchange Business Rules governing the 
operation of the Stock Exchange Automated Trading System 
(SEATS). The SEATS rules establish the trading platform and 
system to promote market transparency and discourage market 
manipulation.  
 The rules have been authorised since 1998, however, this 
authorisation has recently expired. The decision will allow the 
ASX to review its SEATS rules under the protection of interim 
authorisation. The ACCC will defer its consideration of the 
authorisation application until the ASX review and the ASIC 
approval process are finalised and the ASX is able to provide 
the ACCC with the final version of the rules. 
MR 19/06/03 
 
Reforms of surgeons’ training program 
 Major reforms to the program that trains and selects 
surgeons in Australia have been required by the ACCC’s 
authorisation decision in relation to the training program of the 
Royal Australian College of Surgeons (RACS). The ‘closed-
shop’ arrangements and culture, represented by the RACS, 
which unduly influence the selection, training and assessment 
of Australian surgeons and the accreditation of hospitals - must 
be overcome. The ACCC found the supply of such an 
important professional service as surgery is too important a 
community issue for the selection, training and assessment of 
surgeons to be left solely in the hands of the profession through 
the College and its Fellows. There is a serious risk of conflict 
of interest. Details of key reforms are available on the ACCC 
website. 
MR 30/06/03 

AUTHORISATIONS & NOTIFICATIONS

Premium Rate Number Portability (PRNP) 
The ACCC has announced its decision to allow full portability 
of premium rate numbers in Australia. Premium rate services 
are currently provided on the 19xx number range. Services 
include competition lines, warranty, adult, financial, psychic 
and meteorology information services. The decision to allow 
PRNP means customers can change from one carriage service 
provider to another without changing their phone number. The 
ACCC believes this will ultimately result in improved 
competition and lower prices. 
MR 08/07/03 

REGULATED SERVICES 
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Broadband growth  
 Over the last 12 months, broadband connections in Australia 
have more than doubled, according to the ACCC Snapshot of 
Broadband Deployment. The report shows that as at the end of 
March 2003, there were 423,600 broadband services connected 
across Australia, up from 199,800 at the same time last year.  
 In terms of technologies, digital subscriber line (DSL) now 
has the edge over cable for the first time. There are 218,800 DSL 
services connected compared to 194,900 cable services. The 
ACCC continues to promote competition in broadband markets. 
It will be expanding its monitoring of broadband take-up in the 
near future. 
MR 19/06/03 
 
Price increases for Air Navigation Services blocked 
 The ACCC has issued a final decision opposing a proposal by 
Airservices Australia to increase prices for terminal navigation 
and aviation fire-fighting and rescue services. The decision 
confirms an earlier draft ruling.  
 As the ACCC indicated 12 months ago, it expects Airservices 
to provide a pricing proposal that takes into account likely 
developments over the medium term. Airservices’ proposal is 
based on a short term approach, whereas, the ACCC believes a 
longer-term approach to pricing would provide better incentives 
for Airservices to minimise cost while continuing to innovate and 
maintain its obligations of safety and efficiency.  
MR 26/06/03  
 
Changes to enhance gas security  
 The ACCC has approved changes to the Victorian gas market 
rules that will enhance the security of the Victorian gas 
transmission system. The changes will mean that the Victorian 
Energy Networks Corporation (VENCorp) can call on all 
available sources of gas in an emergency situation.  
 These changes have the support of the Victorian gas industry, 
and should provide greater security to the transmission system, 
and hence greater certainty to the Victorian gas market. 
MR 16/06/03 
 
Reliability of electricity transmission networks 
 The ACCC has issued draft guidelines for service standards 
for the regulated electricity transmission networks operating in 
Australia’s electricity market. The proposed guidelines will help 
to improve the reliability of electricity supply to customers by 
providing incentives for network owners to improve service 
standards.  
 The ACCC proposes to introduce a performance-based 
incentive scheme for transmission networks where service 
providers will be rewarded for improving service standards and 
penalised for deteriorating service levels.  
MR 03/06/03 
 
Ombudsman Access to Metering Data 
 The ACCC has issued a draft determination proposing to 
grant authorisation to a number of amendments relating to 
Ombudsman access to State metering data contained in the 
National Electricity Code.  
 The ACCC considers that the proposed amendments would 
provide customers with better service and quicker resolution of 
complaints. Allowing energy ombudsmen direct access to the 
information necessary for resolving such complaints would result 
in efficiency benefits and would minimise the time and cost 
associated with accessing this data. The ACCC also considers 
that the amendments appropriately include energy ombudsmen in 
the list of bodies authorised to receive this information. Further, 
the amendments provide adequate safeguards against the 
dissemination of confidential information. 
MR 10/07/03 
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SA  
Consumers are taking heed of the ACCC’s warnings on it’s 
web site about the failure of gambling software packages when 
applied to the horse racing industry.  At the recent Money and 
Franchising Expo in Adelaide, a promoter of a “get rich quick 
scheme” approached staff with the view that the warnings 
should be removed as they were having an impact on the sale 
of his product, “that worked”. 
 
Publications were distributed to those attending the Expo and a 
presentation was given on each day of the Expo on the theme 
“Franchising, is it right for you”. A hand out of the 
presentation was given to approximately 90 people that 
attended the two sessions. 

NSW 
The ACCC has been working closely with local Business 
Enterprise Centres (BEC's) to educate local retail communities 
about their rights and obligations under the Trade Practices 
Act.  In a number of presentations around Sydney, small 
business owners were very interested in obtaining relevant and 
practical information about proper advertising and selling 
practices, retail tenancy issues, and customers’ rights in 
relation to warranties and refunds. 

QLD 
Game fishing stand by rates in Cairns will remain competitive 
after discussions with operators in June. The ACCC Small 
Business Manager advised during his regular seminar program 
for north Queensland, that any attempt by competitors to force 
up standby rates or to agree on prices would amount to a 
serious breach of the Trade Practices Act and would initiate an 
ACCC investigation. 

VIC 
The Victorian small business and rural & regional program 
continues its regular visits to regional communities.  Seminars 
are scheduled for Shepparton (30 July) and Ararat (25 
August).  ACCC small business assistance will also be 
available at  Sheepvention in Horsham (4-5 August). 

REGULATED SERVICES 

WA 
 The North West Shelf Gas Plant expansion site, Dampier and 
Port Hedland Ports were part of the calls made during a June 
visit to the Pilbara by Perth staff. Sam Di Scerni gave 
presentations about the TPA and ACCC to the Chambers of 
Commerce and Industry at Karratha and Port Hedland and 
Vern Gardam spoke to the Tom Price Paraburdo Business 
Association.  Issues raised during the visit included air fares, 
the level of air services and the availability of seats, the 
withdrawal of FERS from local regional airports, fuel prices 
and telecommunication services. 

Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 
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October 2003 

From the Small Business Commissioner 

The ACCC has been active in small business matters over the 
past two months involving: 
 

 a major submission to the Senate Economic References 
Committee Inquiry into Small Business and the Trade 
Practices Act 

 
 a submission to the Retail Grocery Industry Code 

Review  
 

 release of an issues paper on the smash repair industry 
and its relationship with the general insurance sector 
 

ACCC Chairman Graeme Samuel gave keynote addresses to the 
National Small Business Forum (Convened by Small Business 
Minister Joe Hockey) and the annual conference of the 
Franchise Council of Australia. Samuels also announced a 
major initiative introducing ACCC endorsement of voluntary 
codes of conduct. 
See below for details.  
John Martin 

 

SENATE ECONOMICS REFERENCE COMMITTEE 
 
The ACCC, in its submission to the Senate Economic 
References Committee Inquiry into Small Business and the 
TPA, called for the section 46 misuse of market power 
provision of the TPA to be amended. The ACCC argued for 
clarification, in particular what constitutes ‘taking advantage’ of 
market power.  
In relation to section 51AC, the unconscionable conduct 
provision, the ACCC called for the $3m threshold to be 
removed, and for the clauses on imposition and exploitation of 
unfettered unilateral variation to be added to the list of factors 
indicative of unconscionable conduct.  
The government is developing a small business collective 
bargaining notification process based on the recommendations 
of the Dawson review.  
MR 193, 8.9.03 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

UNCONSCIONABLE CONDUCT/FRANCHISING 
 
4WD franchise 
4WD franchisor 4WD Systems Pty Ltd misled franchisees 
about delivery times, the quality and place of origin of goods, 
and, in contravention of the franchising code, failed to provide a 
prospective franchisee with mandatory disclosure documents—
found the Federal Court on 14 August 2003.  It also found that a 
related company 4WD Systems Australia misrepresented 
delivery times. 
The court was not satisfied that the conduct was unconscionable 
and refused an ACCC application for refund of the franchise 
fees to franchisees. Even so, the judgment sends a message to 
franchisors that they have an obligation to deal fairly and 
honestly with their franchisees.  
MR 170, 15.8.03 
 

Mobile repair franchise 
The ACCC settled proceedings against Kwik Fix International, 
franchisor of mobile repair services for vehicle paint, plastics 
and interiors, in relation to allegations that a former franchisee 
was misled about the purchase price of a franchise.  
The ACCC also alleged Kwik Fix failed to comply with certain 
requirements of the Franchising Code of Conduct and acted 
unconscionably towards the franchisee. 
The proceedings were settled after Kwik Fix agreed to 
repurchase the franchise and consented to court orders 
restraining them from engaging in similar conduct.  
MR 195, 11.9.03 
 

Top Snack Foods franchise 
Five franchisees are better off by $352 000 (in total) after the 
ACCC took a representative action on their behalf against 
franchisor Top Snack Foods in 1997. In June 1999 the Federal 
Court found the company had engaged in misleading and 
deceptive conduct, saying that it was an important consideration 
that these proceedings were initiated by the ACCC not simply 
for the benefit of individuals but in vindication of the public 
interest. The cheques have just been handed over because the 
ACCC needed time to enforce the judgment through liquidation 
and bankruptcy actions against Top Snack. 
MR 159, 1.8.03 
 
 
 
 
 
 
 
 
 
 

Competing Fairly Forum 
Growing good business relationships 

The latest Competing Fairly Forum video addressing fresh 
produce supply chain issues and the TPA is now available. 
The 40 minute video features a panel including ACCC 
Chairman Graeme Samuel and grower, wholesaler and 
retailer representatives along with Retail Grocery Industry 
Code Ombudsman Bob Gaussen. A copy of the video can be 
purchased for $10 by contacting the ACCC Infocentre on 
1300 302 502.   

ACCC Hotspot––Refusal to deal 
The ACCC brochure refusal to deal is a guide for 
businesses on when refusal to supply is illegal. The 
brochure is available by phoning the ACCC Infocentre 
on 1300 302 502 or you can download it from the 
Internet at www.accc.gov.au  
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REPORTS 
 
Insurance report 
The Australian Government has released the ACCC’s Public 
liability and professional indemnity insurance monitoring 
report—July monitoring costs and premiums in public liability 
and professional indemnity insurance. The report assesses the 
impact on premiums of measures taken by governments to 
reduce and contain legal and claims costs. The report shows an 
improvement in the profitability of both public liability and 
professional indemnity insurance and is the first in a series of 
four reports to be produced over the next two years. 
MR 162, 4.8.03 
 

Smash repairers/insurance issues paper 
An issues paper on the relationship between the Australian 
motor body/smash repair industry and the general insurance 
sector has been published by the ACCC. 
The paper was prepared following discussions organised by the 
ACCC between smash repairers, insurers and consumer 
representatives.   
The ACCC has not found any evidence supporting allegations 
of breaches of the TPA. However, it has determined there is 
scope for greater transparency in dealings between insurers, 
smash repairers and consumers including dispute resolution 
procedures and the entitlement of consumers to a reasonable 
level of choice in repairer without being penalised. 
MR 203, 19.9.03 
 

Health Services Advisory Committee 
The Health Services Advisory Committee has been established 
following a recommendation by the Wilkinson Committee 
which reviewed the impact of the TPA on the recruitment and 
retention of doctors in rural and regional Australia. A key goal 
of the HSAC is better understanding of and compliance with the 
TPA.  
MR 191, 5.9.03 
 

PRODUCT SAFETY 
 
Car jacks 
BMW (Australia) is to recall non-complying vehicle jacks and 
usage instructions and publish a related notice on its internet 
website following ACCC allegations that during 2002 BMW 
supplied vehicle jacks and vehicle owner manuals without the 
legally required warning notice and safe usage instruction. The 
Federal Court declared that BMW failed to comply with the 
mandatory consumer product safety standard for vehicle jacks. 
BMW is appealing the decision. 
MR 155, 17.7.03 
 

Non-compliant trolley jacks 
Western Tool Distributors provided a court enforceable under- 
taking to the ACCC after acknowledging that trolley jacks it 
supplied in August 2002 did not comply with the mandatory 
consumer product safety standard for hydraulic trolley jacks. 
The labelling on the packaging did not meet the standard’s 
requirements. And the jacks did not meet the requirements that 
safe usage instructions be supplied. 
MR 188, 4.9.03 
 
 
 
 
 

VOLUNTARY INDUSTRY CODES OF CONDUCT 
 
The ACCC will introduce an endorsement system for high 
quality voluntary industry codes of conduct. This has the 
potential to provide effective industry codes of conduct that 
deliver real benefits to businesses and consumers with the least 
possible compliance cost placed on either.  
Effective codes result in increased compliance and reduced 
regulatory costs. By providing endorsement the ACCC can 
work with industry groups to iron out any likely deficiencies in 
their codes. The ACCC is developing a guideline on endorsed 
codes and has released a draft for comment. 
MR 168, 11.8.03 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 
Fitness benefit claims misleading  
Danoz Direct has been ordered by the Federal Court to 
broadcast public announcements on television and their website 
and in The Australian informing consumers who purchased the 
Abtronic Fitness System of the misleading nature of their 
conduct. The Federal Court declared that advertising claims 
about the benefits of the Abtronic were misleading or deceptive. 
The court also declared that Danoz Direct made a false 
representation when it claimed the Abtronic normally sold for 
$220 when it had always been sold for $165.  
Although the ACCC sought refunds the court did not order 
Danoz Direct to provide them. Consumers who were misled by 
the advertising and wish to seek a refund can contact Danoz 
Direct on 1300 135 085.  
MR 189, 4.9.03 
 

Property ‘scammers’ 
The ACCC is targeting misleading and deceptive conduct by 
property ‘scammers’. The investigation is on four fronts: two-
tier marketing; advice given by financial consultants, solicitors 
and valuers; unconscionable conduct by financial institutions; 
and real estate investment seminars.  
The ACCC has also targeted ‘dummy-bidders’, where an 
auctioneer accepts illegitimate bids in an effort to drive up 
prices.  
MR 185, 2.9.03 
 

Mobile phone $0 advertising 
The ACCC has begun Federal Court proceedings because of its 
concerns about consumers being misled by telecommunications 
companies using prominent $0 symbols for mobile phone 
handsets in advertisements for mobile phone packages.  
The ACCC is concerned about the use of $0 when the product 
or service is allegedly not genuinely being provided for free or 
at no cost to the consumer. 
MR 175, 20.8.03 
 

Incorrect labelling livestock feed product 
Rural and regional consumers will be given the same protection 
as city consumers, said ACCC chairman Graeme Samuel after a 
Federal Court finding that livestock feed supplement company 
Econovite Pty Ltd contravened the consumer protection 
provisions of the TPA. It had made false claims about the 
composition and characteristics of some ingredients on the 
labels of products it supplies to farmers. 
MR 198, 16.9.03 
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CONSUMER AND SMALL BUSINESS PROTECTION 
 
Sony PlayStations can’t be ‘chipped’ 
Consumers will suffer a loss of choice and may pay more for 
their games following the decision by the Full Federal Court 
that Sony PlayStation owners could not have their games 
consoles ‘chipped’. Chipping had allowed consumers to modify 
their PlayStation console to play imported and backup copies of 
games.  
While the ACCC supports Sony’s right to crack down on the 
sale of pirated copies of PlayStation games, this decision means 
Australian consumers will be unable to enjoy games 
legitimately bought overseas, as well as legitimate backup 
copies. The ACCC believes region coding is detrimental to 
consumers as it severely limits their choice and in some cases, 
access to competitively priced goods.  
MR 158, 31.7.03 
 

Alleged misleading ‘Green’ advertising 
The ACCC has begun proceedings in the Federal Court against 
Sanyo Airconditioners Manufacturing Singapore Pty Ltd, 
trading as Sanyo Air-conditioning Australia, alleging 
misleading and deceptive conduct in claiming environmental 
benefits for its air conditioning units. 
Brochures for Sanyo’s Eco Multi Series air conditioners 
claimed ‘environmentally-friendly HFC “R407C” added’ and 
‘for a new ozone era—keeping the world green’. The ACCC 
alleges the claims are misleading because they fail to indicate 
that some substances used in the air-conditioning units are 
powerful greenhouse gases which do not benefit the 
environment. 
MR 197, 15.9.03 
 

Country of origin—eucalyptus oil 
The ACCC instituted proceedings in the Federal Court against 
National Chemical Pty Ltd alleging misleading and deceptive 
conduct in relation to the labelling and promotion of 200ml 
bottles of ‘Superior’ brand eucalyptus oil as a ‘Product of 
Australia’ when the eucalyptus oil was imported from China.  
MR 173, 19.8.03 
 
The consumer/barrister relationship 
Under the NSW barristers’ rules, barristers can accept ‘direct 
access briefs’ from clients without the need for clients to engage 
a solicitor.  
The NSW Bar Association says that it could not take any 
disciplinary action against a barrister accepting a direct access 
brief.The ACCC notes that it is not a requirement of the rules 
that barristers must accept such briefs. Many barristers make the 
individual choice to be briefed through a solicitor. 
MR 164, 7.08.03 
 
 
 
 
 
 

 

MERGERS AND ACQUISITIONS 
 
Westfield/AMP 
The ACCC did not intervene in Westfield Trust’s takeover offer 
for units in the AMP Shopping Centre Trust. The ACCC 
decided that the acquisition would not be likely to substantially 
lessen competition.  
A major factor in the ACCC’s decision was that Westfield will 
only obtain management control of two of the nine regional 
shopping centres in which the AMP Trust has ownership 
interests; Mt Gravatt in Brisbane and Kotara in Newcastle.  Any 
change in ownership or management control of the shopping 
centres would be subject to further ACCC review. 
MR156, 24.7.03 
 

RESTRICTIVE TRADE PRACTICES 
 
Fish cull agreement 
Atlantic salmon farmer Tassal Limited and the Tasmanian 
Salmonid Growers Association (TSGA) have been found to be 
involved in an anti-competitive agreement to restrict the supply 
of Atlantic salmon. 
In proceedings brought by the ACCC the Federal Court found 
that the TSGA organised an illegal agreement in February 2002 
between Tassal and other Atlantic salmon farmers to cull 10 per 
cent of their salmon stocks. The cull was intended to limit the 
amount of Atlantic salmon available for sale later in 2002–
2003, to reduce the scope of any price reductions caused by 
supply outpacing demand. The TSGA had obtained legal advice 
that the cull was unlikely to contravene the TPA. However, the 
advice was based on a misapprehension of the facts.  
The agreement was rescinded after the parties were contacted 
by the ACCC and had obtained a separate legal advice based on 
a full appreciation of the facts. Tassal was the only farmer 
which undertook the cull before the agreement was abandoned. 
MR 161, 1.8.03  
 

Safeway price fixing appeal 
The ACCC has sought special leave to appeal to the High Court 
over certain aspects of the Full Federal Court’s decision in its 
case against Australian Safeway Stores Pty Ltd. 
The Full Federal Court unanimously held that Safeway had 
engaged in price fixing in relation to bread sold at the Tip Top 
Bakers located in Preston markets. 
The majority found that on four of nine instances pleaded 
against Safeway, the company had misused its market power as 
a wholesale purchaser of bread. The ACCC has sought leave to 
appeal in relation to the remaining five instances. 
Safeway has sought leave to appeal both the findings of misuse 
of market power and price fixing. 
MR 157, 29.7.03 
 
CDs 
The Full Federal Court has upheld that Warner Music and 
Universal Music breached the exclusive dealing provisions of 
the TPA when responding to the parallel importation of music 
by small business. At trial, Justice Warner held that Warner and 
Universal had breached the Act by threatening to refuse to 
supply Australian retailers who stocked parallel-imported CDs, 
and later making good that threat.  
The Full Court stated that although short-lived, the purpose of 
that conduct was to snuff out the emergence of a form of 
competition opened up in the interests of consumers by the 
amendments to the Copyright Act.  
MR 177, 22.8.03 
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AUTHORISATIONS AND NOTIFICATIONS 
 
EFTPOS fee agreement authorisation rejected 
The ACCC intends to reject an authorisation proposal by banks 
and others to fix wholesale fees for electronic funds transfer at 
point of sale (EFTPOS) transactions. The fee-fixing was meant 
to reform the EFTPOS system but the proposal didn’t address a 
key public interest aspect, namely liberalisation of access to the 
EFTPOS network.  
The proposed agreement would mean that card issuers would no 
longer pay a wholesale fee to merchant acquirers, making it 
likely that merchants would experience higher EFTPOS service 
fees. The ACCC is concerned that without broader reform to the 
EFTPOS network this likely fee increase may not be determined 
by competition and that some merchants, in particular small 
business, and consumers, may suffer detriment.  It is also 
concerned that the proposed agreement could increase the 
barriers faced by possible new entrants into the EFTPOS 
network. 
MR 166, 8.8.03 
 

Court rejects chicken meat authorisation 
An ACCC authorisation allowing Victorian chicken meat 
growers to collectively negotiate with their respective 
processors has been set aside by the Full Bench of the Federal 
Court, with effect from 4 September 2003. The court held that 
Marven Poultry was not entitled to make the application for 
authorisation in the terms in which it did; and that accordingly 
the ACCC should not have granted the authorisation. 
The collective bargaining arrangements covered arrangements 
between groups of growers rather than processors and the 
chicken growers had not consented to any application being 
made on their behalf. The Federal Court’s decision clarifies 
some technical aspects of how an application for authorisation 
must be framed for it to be valid. 
MR 165, 7.8.03 
 
Collective negotiation—health funds 
The ACCC proposes to authorise a network of Catholic health 
facilities to collectively negotiate with health funds, the 
Department of Veterans’ Affairs and other suppliers via a 
common agent. The healthcare facilities are owned either by the 
Sisters of Charity Health Service, Mercy Health and Aged Care 
or Holy Spirit Care Services and are located in QLD, NSW, 
VIC and TAS.  
The ACCC is satisfied that the proposal will deliver public 
benefits in the form of cost savings from the formation of the 
network.  The draft proposal is available on the ACCC website. 
MR 176, 21.8.03 
 

Agricultural chemical scheme extended 
The ACCC has allowed an arrangement between agricultural 
and animal chemical manufacturers to be extended because of 
its environmental benefits.  
Farmers are charged a levy on the purchase of chemicals and 
the levy funds a container collection scheme. The program is a 
component of the Industry Waste Reduction Agreement which 
aims to reduce waste at source and reduce the weight of 
packaging that is going to landfill throughout Australia. 
The ACCC believes that a scheme that protects the environment 
will benefit the public. The scheme will reduce the number of 
non-returnable chemical containers being disposed of as waste, 
and provide an environmentally responsible way of collecting 
and disposing of rigid steel and plastic containers.  
MR 169, 15.8.03 & MR 202 19.9.03 
 

REGULATED SERVICES 
 
Revenue cap for Tasmanian electricity transmission 
Transend Networks, Tasmania’s electricity provider, will be 
able to replace aging assets and improve reliability following an 
ACCC announcement that it intends authorising a revenue cap 
for Tasmania’s electricity transmission services, owned and 
operated by Transend. The decision accommodates a large 
increase in investment, from $44m to $56m a year—a total of 
$307m over 5½ years. The cost to customers should be less than 
1 per cent per year. The authorised increases are considerably 
less than those sought by Transend; the ACCC’s draft decision 
will save Tasmanian consumers $55m over the 5½ years.  
MR 204, 26.9.03 
 

Electricity––changes to market rules 
Greater certainty for service providers over who is financially 
liable for power used by contestable customers will be the result 
of an ACCC’s intention to authorise amendments relating to 
connection point responsibility in the national electricity code.  
The proposed changes relate to the clarification of responsibili- 
ties when registering new customers with the National 
Electricity Market Management Company (NEMMCO). They 
also help to establish whether the designated service provider or 
the second tier retailer is financially liable for the power used by 
a customer. 
MR196, 11.9.03 
 

Electricity—regional pricing 
The ACCC has authorised a change to the way costs of certain 
frequency control ancillary services (FCAS) are recovered 
within the national electricity market. 
The changes aim to improve the equity and efficiency of the 
electricity market when part of the market becomes isolated 
because of a major failure in the system. This should result in 
costs being allocated more equitably, contributing to a more 
efficient electricity market.  
Under current national electricity code provisions the costs 
incurred in these situations are spread across the entire 
electricity market. The change will result in these costs being 
limited to market participants within the region where the event 
occurred. 
MR 167, 11.8.03 & MR 201 18.9.03 
 

Review of draft regulatory principles 
The ACCC is now reviewing the Draft Statement of Principles 
for the Regulation of Transmission Revenues (DRP). It issued a 
discussion paper inviting comments on 29 August. 
The DRP is a guide for the regulation of electricity transmission 
business revenues. The review is focusing on improving 
incentives for investment and efficiency. 
The ACCC’s objective is to achieve the right balance of 
incentives for investment while at the same time protecting the 
interests of the users of the regulated businesses.  
The final DRP guide will be issued next year. 
MR181, 29.8.03 
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REGULATED SERVICES 
 
Telecommunications reports—competition and prices 
The ACCC’s three annual telecommunications reports are now 
available under Utilities, then Telecommunications, in the 
Publications section of the ACCC website.  

- Telecommunications competitive safeguards 
- Changes in the prices of telecommunications services 
- Telstra’s compliance with the price control arrangements 

MR 174, 19.8.03 
 

Telecommunications services––bundling 
The ACCC has issued a final version of its information paper 
on the bundling of services in the telecommunications industry. 
Bundling can provide many benefits to consumers, particularly 
lower prices and the convenience of having all services supplied 
on one bill.  
However, it can be detrimental when used to reduce or foreclose 
competition. 
A draft paper was issued in January setting out the ACCC’s 
proposed approach when assessing whether bundling conduct in 
the telecommunications industry is anti-competitive.  
The ACCC will assess bundling case by case, taking into 
account competition in the relevant markets and the price and 
non-price terms and conditions for the bundle. 
MR 163, 5.8.03 
 

Telecommunications––transmission capacity service 
The ACCC will hold a public inquiry to review the transmission 
capacity service declaration. A discussion paper identifies 
relevant issues and invites comments on particular aspects of 
transmission markets. 
The inquiry will determine whether the declaration of the 
transmission capacity service should be maintained, varied or 
revoked by the ACCC. 
Transmission capacity is a generic service used for the carriage 
of voice, data or other communications. Currently the ACCC 
regulates access to regional to capital, intra-regional, 
metropolitan and CBD transmission services.  
MR 190, 5.9.03 
 

Telecommunications––market indicator report 
The ACCC’s Telecommunications Market Indicator report 
which contains selected revenue and usage information for the 
2001–02 financial year was released on 17 September. The 
report is compiled using information provided by carriers that 
currently report under the Regulatory Accounting Framework 
(RAF).  
The RAF is a collection of rules that require Telstra, Optus, 
AAPT, Primus and Vodafone to maintain financial records and 
prepare financial statements in a common format.  
MR 200, 17.9.03 
 

Gas code review 
In its September submission to the Productivity Commission’s 
Review of the National Gas Access Regime the ACCC said it is 
delivering positive outcomes for the Australian economy and 
the gas industry.  
The ACCC said that significant progress has been made toward 
the government’s objective of facilitating the development of a 
competitive national market for natural gas.  
MR 199, 16.9.03 
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VIC 
The ACCC attended the Melbourne Franchising Expo on 
17–19 October.  In November we will participate in the 
National Food Industry Strategy Seminar for Primary 
Producers in Morwell on the 13th, Shepparton on the 17th, 
and Mildura on the 27th. 

NSW 
The ACCC was active during September Small Business 
Month. Small Business Month aims to strengthen the links 
between business owners; between business people and 
‘helper organisations’; and to remind the public of the 
contribution small businesses make to the community. 
Many seminars, workshops and exhibitions were on offer
throughout NSW. Contact the ACCC NSW Small Business 
Manager on (02) 9230 9108 for details and locations of 
future events. 

SA 
Storecharter was the focus for Ceduna’s business 
community in June. Storecharter sets out clear fair trading 
principles and standards by which traders should interact 
with indigenous customers. A quarter of the regional 
population is indigenous, with at least five outlying 
communities relying on Ceduna as a service centre. Thirty
traders to date have embraced the charter. This is the first 
time that Storecharter has been adopted by a majority of 
traders within a major rural town.  

WA 
Dowerin field Days 26, 27 & 28 August 2003  
The Dowerin field days attracted a record 77 000 visitors 
this year to over 750 exhibits on the 38 hectare grounds. 
Businesses exhibiting machinery reported early sales and 
firm interest where trade-ins were involved; all buoyed by 
expectations of a record grain harvest this season. The 
question most frequently asked of ACCC staff was ‘Is this 
situation covered by the TPA?’ 

QLD 
The QLD Small Business Manager has focused on product 
safety, franchising and country of origin during recent radio 
interviews. Contact Paul Jones in the Brisbane office on 
(07) 3835 4622 for more information. 
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December 2003 

From the Small Business Commissioner 
I spoke recently to the Australasian Association of Convenience 
Stores about how the TPA impacts on their industry, 
particularly regarding competition concerns the industry has 
expressed about lack of access to retailing liquor products, and 
problems in obtaining supplies of newspapers and magazines. 
Speaking on the same platform, Robert Gottliebsen emphasised 
that the sector needs to keep pace with electronic distribution 
systems being introduced to the major retailers and suppliers.  

This edition of briefing describes court outcomes achieved by 
the ACCC and details two merger rejections, in the building and 
fruit juice industries, which the ACCC determined would result 
in a substantial lessening of competition.  

Continued efforts by the ACCC to promote better compliance 
are reflected in: 

• the release of an internet version of the ACCC’s latest 
Competing Fairly Forum Growing good business 
relationships 

• the circulation for public comment of draft guidelines and a 
discussion paper on the ACCC approach to endorsed 
industry codes.  

As this is the last briefing for 2003 I would like to pay special 
tribute to the efforts of the current briefing editor Nicole 
Brangwin and her predecessor Merrett Nolan. 

The ACCC has seen a year of transition. On behalf of our 
chairman Graeme Samuel, newly appointed deputy chair, 
Louise Sylvan and all at the ACCC, I wish all subscribers and 
small businesses throughout Australia an enjoyable festive 
season and success in the coming year. 

John Martin 
Commissioner Small Business 
 

INTERNATIONAL 
 

ACCC cooperation agreements  
The ACCC has entered into a cooperation agreement with the 
UK Department of Trade and Industry, the UK Office of Fair 
Trading, and the New Zealand Commerce Commission. The 
agencies will notify each other of competition, consumer 
protection and enforcement activities, and cooperate in the 
exchange andtreatment of confidential information. The 
arrangement will facilitate efforts to combat potentially harmful 
effects of international mergers, cartels and consumer fraud. 
The ACCC currently has cooperation arrangements with 
agencies from the United States, Canada, New Zealand, Korea, 
Fiji, Chinese Taipei and Papua New Guinea, and is exploring 
the possibility of agreements with other counterpart agencies.  
MR 224 (17.10.03) 
 

 
 

CODES OF CONDUCT 
 

Proposed guidelines for endorsed industry codes 
The ACCC has released a discussion paper and draft guidelines 
for developing and endorsing effective industry codes of 
conduct. 
The scheme aims to promote competition, fair trading and 
transparency within industries while encouraging best practice 
for businesses in their dealings with other businesses and with 
consumers.  
Endorsement standards will be high and any code being 
considered must include all the essential criteria set out in the 
draft guidelines. The Voluntary industry code discussion paper 
and Draft version voluntary industry code guidelines are 
available at www.accc.gov.au    
MR 222 (14.10.03) 
 

BUSINESS ETHICS 
 

Chairman calls for social sensibility  
ACCC chairman Graeme Samuel called for social sensibility 
while embracing economic reform in his address to the Alfred 
Deakin Lecture 2003. He said ‘the challenge is to ensure social 
and economic good grow in tandem. This is a challenge to 
which governments, and business, must rise’. Mr Samuel noted 
that Australian businesses have become increasingly duty-
bound to assume a greater level of corporate social 
responsibility, which ‘is a business imperative as well as an 
altruistic nicety. It is not so much about cheques as about 
attitudes, social involvement and sensible, socially responsible 
business management’. 
The full lecture The building of an island nation: some thoughts 
about change and competition and the Australian way of life is 
available on the ACCC website at www.accc.gov.au  
MR 227 (23.10.03) 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ACCC hotspot—Competing Fairly Forum (CFF) available 
on internet 
The 7th ACCC CFF Growing good business relationships 
examines the relationship between producers, wholesalers and 
retailers in the horticultural industry. The forum is a 40 minute 
panel discussion hosted by Emma Alberici from the ABC’s 
Midday News and Business Show. It includes ACCC chairman 
Graeme Samuel, three industry representatives who are 
involved in different links of the supply chain and the retail 
grocery industry ombudsman.  
The forum can be viewed on the ACCC website and gives 
viewing options for different internet connection speeds. An 
audio only version is available for visually impaired people, 
and a transcript for the hearing impaired.  
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UNCONSCIONABLE CONDUCT/FRANCHISING 
 

Franchisees’ compensation 
The ACCC will allocate $200 000 to some Arnolds Ribs & 
Pizza Australia franchisees after settling court action with the 
franchisor. Arnolds made a series of false representations about 
operating a fast food franchise that related to matters such as 
necessary experience, profitability, training and initial capital. 
The ACCC took legal action after receiving complaints about 
Arnolds’ conduct.  
The Federal Court found that Arnolds misled prospective 
franchisees and engaged in unconscionable conduct when 
promoting and negotiating the sale of franchises. 
MR223 (16.10.03) 
 

Will writers to pay compensation 
The Federal Court has ordered Will Writers Guild and its 
director Sidney James Murray to pay $137 697 in compensation 
to Will Power International for losses sustained in purchasing a 
will writing franchise.  
The court’s decision followed a series of ACCC criminal and 
civil proceedings against the Will Writers Guild and Murray for 
not disclosing important information, as required under the 
Franchising Code of Conduct. The franchises were sold without 
informing prospective franchisees that under state and territory 
legislation the business can only be operated by a qualified legal 
practitioner.  
The order brings the total compensation to franchisees to 
$367 467, in addition to a $105 000 fine made by the Federal 
Court in February 2003.  
MR 232 (3.11.03) 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 

Property investment action 
Pending the outcome of an ACCC court action, Henry Kaye and 
the National Investment Institute (NII) have agreed to stop 
radio, print and internet advertisements promoting a 
‘millionaires’ property investment strategy. The ACCC has 
begun Federal Court proceedings against Kaye and NII alleging 
misleading and deceptive conduct in claiming ordinary 
Australians can become millionaires. 
People were encouraged to enrol for a fee of $15 000 in the 
investment mastery program that promised no money down, no 
equity, no debt and a price protection guarantee they would not 
lose their money if the market were to go down. The ACCC 
contends that the strategies do not enable ordinary Australians 
to become millionaires, and that neither Kaye nor NII had 
reasonable grounds to make such claims. 
MR 207 (1.10.03) & MR 220 (9.10.03) 
 

Internet domain names court action 
The ACCC has begun Federal Court proceedings against 
Domain Names Australia (DNA) and its sole director, Chesley 
Paul Rafferty, alleging notices sent to businesses offering 
domain name registration were misleading and contained false 
representations.   
The ACCC alleges that DNA made false or misleading 
representations by sending notices styled like an invoice to 
businesses inviting them to register a new internet domain name 
that was substantially similar to the business’s existing domain 
name. The ACCC also alleges that the notices asserted the right 
to payment when that service was unsolicited.  
MR 209 (2.10.03) 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 

‘Green’ advertising misleading  
A Federal Court ruling about ‘green’ advertising is a warning to 
businesses that promote products or services using misleading 
environmental claims. Following ACCC action, the court found 
that Sanyo Airconditioners Manufacturing Singapore Pte Ltd, 
trading as Sanyo Airconditioning Australia, made false and 
misleading statements about the environmental benefits when 
promoting Sanyo’s Eco Multi Series air conditioners. 
During the investigation the ACCC was told of similar claims 
by other air conditioner manufacturers in Australia and 
overseas. The ACCC suggests they review their advertising to 
ensure environmental claims are accurate and verifiable.  
MR 235 (11.11.03) 
 

No remuneration for pyramid selling  
The NSW Supreme Court has declared that Ferrier Hodgson, 
the liquidator of Giraffe World, can reject creditors’ claims for 
commission income earned from illegal pyramid selling. 
The court said that pyramid selling will not be rewarded in the 
liquidation process. The decision followed successful court 
action by the ACCC in 1999 against Giraffe World Australia for 
contravening the referral and pyramid selling provisions of the 
TPA and for misleading consumers about the ‘health’ product it 
marketed (refer MR 161, 26.8.99). The decision makes it clear 
that illegal earnings will not be recoverable when a company is 
wound up.  
MR 234 (6.11.03) 
 

Home loan campaign misleading  
A television and in-branch campaign by the Commonwealth 
Bank promoting its Cricket Home Loan was found to be 
misleading by the Federal Court. The advertisements claimed in 
bold headlines that there was ‘no establishment fee’ payable for 
a home loan, when in fact customers had to either already hold 
or obtain two or three other bank products to take advantage of 
the offer. 
The court ruled that the advertisements did not make these 
terms clear. It clarifies that phrases such as ‘terms and 
conditions apply’ cannot be used as a catch-all to conceal 
significant information. Important conditions need to be 
disclosed upfront.  
MR225 (20.10.03) 
 

Debt collection agency undue harassment  
Esanda Finance Corporation will pay a customer and his wife 
$20 000 compensation after the Federal Court declared it acted 
unconscionably and used undue harassment when its debt 
collectors and tow truck operators entered the customer’s home 
and pinned him to the ground while they repossessed a vehicle 
on his premises.  
The ACCC took action against Esanda, Capalaba, trading as 
Nationwide Mercantile Services (NMS), three debt collectors 
and three tow truck operators, alleging they used physical force, 
undue harassment, and unconscionable conduct in breach of the 
TPA. The court also found that two tow truck operators had 
contravened the WA Fair Trading Act. The judge stated that 
section 60 of the TPA, which prohibits harassment and 
coercion, is ‘intended to govern relations between trading 
corporations and consumers by providing that a corporation is 
not to resort to harassment, or the use of physical force, in 
support of a demand for the payment by a consumer for goods 
or services supplied to the consumer’.  
MR 237 (12.11.03) 
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COUNTRY OF ORIGIN LABELLING 
 

Country of origin—eucalyptus oil  
National Chemicals’ eucalyptus oil labelled ‘Product of 
Australia’ was found to be imported from China and declared 
misleading by the Federal Court—after ACCC action alleging 
misrepresentations on their 200ml bottles of ‘Superior’ brand 
which was supplied to Woolworths and advertised in the 
newspaper, ‘Fight Back for Australia’. 
Consumers often decide to purchase products based on country 
of origin, and in some cases may pay more to buy Australian 
products. They should be confident that the country of origin 
labelling is accurate. The Product of Australia claim is a 
premium representation. For a company to use the claim, each 
significant component must originate in Australia and all, or 
virtually all, of the production processes must take place here. 
MR 233 (5.11.03) 
 

PRODUCT SAFETY 
 

Banned toy dart guns recalled 
Minmetals Australia has stopped supplying and is recalling 
banned children’s toy dart guns after ACCC and Consumer 
Affairs Victoria (CAV) action. Children’s toy dart guns with 
suction darts are banned under the TPA. Small darts risk 
choking children if they become lodged in the throat.  
The banned products were discovered during a survey of retail 
stores by the ACCC and CAV. The ACCC accepted court 
enforceable undertakings from Minmetals that supply would 
stop and retailers and customers would be notified of the recall.  
MR 228 (24.10.03) 
 

RESTRICTIVE TRADE PRACTICES 
 

Qantas case dropped 
The ACCC has discontinued action against Qantas in relation to 
allegations of misuse of market power on the Brisbane-Adelaide 
route after the entry of Virgin Blue in December 2000.  
The decision was based on a number of factors, but 
demonstrated the difficulties in terms of time and resources 
presented by section 46 cases. However, the ACCC will 
continue to pursue cases if businesses breach the TPA. 
It will also continue to closely monitor competitiveness of 
airlines in the Australian domestic market. 
MR 245 (21.11.03) 
 

Visy High Court decision 
The ACCC welcomed the High Court’s decision against Visy 
Paper upholding a Federal Court ruling that Visy attempted to 
reach an agreement to prevent its competitor, Northern Pacific 
Paper, from taking its customers. 
Visy claimed this was not unlawful as section 45(6) of the TPA, 
which prohibits anti-competitive agreements, contains a 
technicality. By its decision the High Court closed a potential 
loophole in the law. The decision will stop competitors who 
attempt to share markets from escaping liability by invoking a 
technicality in the TPA. It will also discourage companies from 
attempting to circumvent the law. MR 218 (8.10.03) 
 

RESTRICTIVE TRADE PRACTICES 
 

Alleged price-fixing petrol cartel in Geelong 
The ACCC has begun a Federal Court action against eight 
companies and 10 individuals, alleging they were part of a long-
standing price-fixing arrangement relating to retailing or 
distributing petrol in the Geelong area under the BP, APCO, 
Mobil, Shell and Liberty brands. 
The ACCC alleges they entered into arrangements or 
understandings to increase retail petrol prices by telephoning 
one another in advance and communicating the size and 
approximate time of a price rise. The ACCC is seeking 
penalties, injunctions, declarations, costs and the 
implementation of trade practices compliance programs. The 
directions’ hearing is scheduled for 19 April 2004.   
MR 236 (11.11.03) 
 

MERGERS AND ACQUISITIONS 
 

Explanations with future merger decisions  
Addressing the National Press Club on 12 November, ACCC 
chairman Graeme Samuel said the ACCC will now publish 
reasons for its merger decisions. This should provide the market 
with a better idea of the ACCC’s analysis of various markets 
and associated merger and competition issues.  
The ACCC will give details of the reasons behind decisions 
while protecting confidential information and its sources. 
However, confidentiality will remain paramount. This move is 
consistent with the Dawson review recommendations and aims 
to give market participants further insights and guidance on the 
ACCC’s merger decisions. 
Reasons will be published on the ACCC’s website at the same 
time, or shortly after a decision is announced.  
MR 238 (12.11.03) 
 

Fruit juice acquisition opposed 
A proposed acquisition by Coca-Cola Amatil (CCA) of 
Australia’s largest fruit drink manufacturer, Berri, was opposed 
by the ACCC. The ACCC considered that CCA could exert its 
market power to link sales of the Berri fruit juice products to its 
dominant Coca-Cola soft drink product. 
The ACCC’s investigation concluded that the likely effect 
would be reduced consumer choice leading to higher prices. 
The investigation showed that CCA already possessed market 
power in the soft drink market, so significant harm would be the 
likely result from CCA obtaining market leadership in fruit 
juice.  Reasons for this decision are available on the ACCC 
website.  
MR 248 (26.11.03) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Motor body/smash repair and insurance 
In September the ACCC published an issues paper, 
Discussion on the relationship between the Australian 
motor body/smash repair industry and the general 
insurance sector. 
The paper sums up the various issues faced by repairers, 
insurers and consumers and makes recommendations 
including further industry consultation, effective corporate 
codes of conducts and more effective dispute resolution 
mechanisms that include those repairers who are not 
members of a preferred repairer scheme. The paper can be 
downloaded from the ACCC website at www.accc.gov.au  
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MERGERS AND ACQUISITIONS 
 

Building product merger rejected 
The ACCC will oppose the acquisition of Austrim Nylex’s 
Pryda Reid Group by MiTek Australia as market inquiries 
revealed the merger would substantially lessen competition in 
the market. Both companies supply software-supported 
connector plates to fabricators of timber trusses and frames for 
housing and commercial buildings.  
The software product used by timber truss fabricators is a key 
factor affecting competitiveness and efficiency in the building 
industry, offering significant cost advantages and efficiencies 
for builders. The software is specialised, sophisticated and 
integral to the operations of the fabricators who rely heavily on 
the suppliers for ongoing support. 
The ACCC considered the merger would dampen competitive 
pressure, opening the way to an increase in prices, a reduction 
in service levels and reduced pressure for innovation in the 
software. The reasons for this decision are available on the 
ACCC website.  
MR 240 (14.11.03) 
 

Early release from mergers undertaking 
After receiving a positive report from independent monitors, the 
ACCC will release the Commonwealth Bank from an 
undertaking concerning its acquisition of Colonial in 2000. 
While the full term was five years the undertaking provided for 
an early release after three years if the ACCC agreed that the 
bank had complied with its terms.  
The monitors’ report indicates the Commonwealth Bank has 
complied with its behavioural undertakings in terms of pricing 
and service quality for banking products it provides to the 
public in Tasmania and regional NSW. Compliance with 
structural undertakings was also met by seeking to divest a 
number of retail banking sites, and allowing competitors access 
to national ATM and EFTPOS networks. This demonstrates that 
enforceable undertakings can be used to protect consumers and 
the competitive process.  
MR 246 (25.11.03) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

AUTHORISATIONS AND NOTIFICATIONS 
 

Code of conduct for pharmaceutical companies 
A code governing the marketing activities of companies 
promoting prescription medicines to doctors has been 
authorised by the ACCC. 
Developed by Medicines Australia, the code regulates matters 
such as drug company sponsorship of medical conferences, the 
payment of travel and accommodation expenses of doctors 
attending such conferences, and the provision of other forms of 
hospitality and entertainment. The code also regulates 
advertising of prescription drugs to the medical profession. 
Advertising to consumers of prescription drugs is prohibited by 
the TGA.  
The code is authorised for three years to allow the ACCC to 
assess how effective self regulation has been in addressing 
consumer concerns about the drug companies/doctors. 
It should be noted that while the ACCC has a role endorsing 
effective industry codes, the endorsement process is separate 
from the authorisation process.  
MR 242 (18.11.03) 
 

Employment services industry code 
The Recruitment & Consulting Services Association (RCSA) 
has been granted authorisation by the ACCC for its proposed 
code for ethical conduct. The ACCC was satisfied that the code 
and procedures for enforcing it are likely to generate public 
benefit.  
RCSA is an industry association for recruitment agencies, 
private employment agencies and labour hire firms, with 
approximately 3200 members in Australian and New Zealand.  
The code is expected to help in ensuring that businesses 
operating within the industry act ethically and professionally.  
MR 215 (7.10.03) 
 

Mortgage industry self-regulates 
The ACCC proposes to authorise the Mortgage Industry 
Association of Australia’s (MIAA’s) disciplinary rules as they 
are unlikely to restrict competition in the mortgage broking 
industry. 
The ACCC says it considers the MIAA’s governance regime, 
which the rules enforce, are likely to help member mortgage 
brokers to act ethically and professionally in the industry, and 
so result in a benefit to the public. 
The rules set out standards of conduct for the industry and a 
process for an independent tribunal to hear allegations of 
misconduct against members. If a member is found guilty of 
misconduct the tribunal can impose sanctions or expel the 
member from the MIAA.  
MR 249 (26.11.03) 
 

Storewide discounts collaboration 
The ACCC has granted interim authorisation allowing 
concession businesses operating within David Jones stores to 
participate in storewide discount promotions. Concession 
businesses are ‘stores within stores’ that display and sell 
particular brands such as David Lawrence, Esprit, Table Eight 
and Sheridan.  
The interim authorisation allows consumers to take advantage 
of lower prices offered by concession businesses. It will enable 
concession businesses to take part in David Jones promotions 
and be immune from legal action under the TPA.  
MR 216 (7.10.03) 
 
 
 

Small business publications  
The ACCC continues to produce and update publications to 
help small business and retailers understand their rights and 
obligations under the TPA.  
Best & Fairest compliance manual is a training package 
designed to help you and your staff comply with the TPA. 
Each module is self contained and includes questions and 
answers for you and your staff. It is available for free online, 
in hard copy with CD ROM ($100) or CD ROM only ($20). 
Small Business and the TPA answers questions most 
commonly asked by small business. It focuses on concerns 
between you and your suppliers, competitors and customers 
and about the goods and services you buy or sell.  
The Franchisees guide provides consumer information for 
people buying, extending or renewing a franchise and 
includes information about the Franchising Code of Conduct. 
A full list of small business publications is available on the 
publications page of the ACCC website at www.accc.gov.au
or call the ACCC infocentre on 1300 302 502.   
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AUTHORISATIONS AND NOTIFICATIONS 
 

Code for monitoring pseudoephedrine medicines  
The illegal manufacture of amphetamines is to be targeted under 
a new code developed by the Australian Self-Medication 
Industry with support from law enforcement agencies and 
government health departments. 
The ACCC authorised the code, which aims to prevent common 
cold and cough medicines being obtained by backyard 
laboratories to manufacture amphetamines or ‘speed’. The code 
requires suppliers of non-prescription pseudoephedrine-
containing medicines to monitor all sales of stocks to 
pharmacies and report to law enforcement agencies in order to 
trace trends and patterns. Authorisation was sought as the code 
had the potential to be anti-competitive. 
The ACCC believes that competition between signatories will 
not be unduly inhibited and restrictions on supply will have a 
limited impact on lawful users of these products.  
MR 229 (27.10.03) 
 

No genetic testing for life insurance 
The ACCC granted partial authorisation to the Investment & 
Financial Services Association (IFSA), allowing agreement 
between life insurers that applicants for life insurance will not 
be required to undergo genetic testing.  
This follows a report by the Australian Law Reform 
Commission, the Australian Health Ethics Committee and the 
National Health and Medical Research Council, into the use of 
genetic testing information in the insurance industry. 
The proposed authorisation will allow a detailed evaluation of 
recommendations detailed in the report and provide time for the 
implementation of any appropriate self-regulatory or legislative 
mechanisms. 
MR 219 (9.10.03) 
 

REGULATED SERVICES 
 

Moomba to Sydney gas pipeline  
The ACCC has released its final decision on the terms and 
conditions for the Moomba to Sydney gas pipeline (MSP) over 
the next five years. The owner, East Australia Pipeline (EAPL), 
has to submit an access arrangement to the ACCC for approval 
under the national gas code. The arrangement describes the 
terms on which EAPL offers transportation services to parties 
wishing to transport gas through the pipeline.  
The ACCC did not agree with all the terms and conditions or 
the proposed tariffs to be charged as customers, such as gas 
retailers, may be able to obtain transportation services at a lower 
price. EAPL charges approximately 66 cents per gigajoule to 
ship gas. The ACCC determined that the starting tariff should 
be 52 cents. The decision sets out the necessary amendments for 
EAPL to acquire ACCC approval.  
MR 208 (2.10.03) 
 
 
 
 
 
 
 
 
 
 
 
 

REGULATED SERVICES 
 

Competitive telco markets 
The ACCC is seeking comments on issues it will consider when 
monitoring and reporting on competition in the corporate 
customer segment of the telecommunications market.  
In June 2003 the Minister for Communications, Information 
Technology and the Arts issued the ACCC with a direction 
outlining new accounting separation requirements for Telstra. 
 Under the direction the ACCC is responsible for monitoring 
and preparing six-monthly reports to the minister. The 
discussion paper is available on the ACCC website. Responses 
are due by 14 January 2004.  
MR 250 (28.11.03) 
 

International shipping freight prices 
The ACCC is investigating a series of price increases 
announced by shipping companies operating between north east 
Asia and Australia. These companies operate as the Asia 
Australia discussion agreement (AADA). 
Price increases announced for July, August and October suggest 
a 100 per cent rise over market rates that existed in June. They 
could represent a substantial hike in costs to Australian 
businesses importing goods from China, Hong Kong and 
Taiwan.  
While Part X of the TPA allows international liner cargo 
operators limited exemptions from anti-competitive conduct, the 
ACCC has a responsibility to investigate situations where that 
special treatment may be used to unreasonably raise prices. 
The ACCC will release an issues paper by the end of the year 
calling for comment. 
MR 221 (10.10.03) 
 

Electricity market rules amendments 
Proposed amendments to connection point responsibility in the 
national electricity code that have been given authorisation by 
the ACCC will give greater certainty for local network service 
providers and second tier retailers. 
The changes relate to the clarification of responsibility when 
registering new customers with the National Electricity Market 
Management Company (NEMMCO). 
The arrangements, which limit potential disputes between 
service providers, will help in the ongoing transition to full 
retail competition in the national electricity market. 
A copy of the final determination can be accessed on the ACCC 
website.  
MR 244 (21.11.03) 
 

Broadband snapshot 
The ACCC’s Snapshot of broadband deployment report details 
the number of broadband connections in Australia. It shows that 
at end June 2003 there were 516 000 broadband services 
connected across Australia, up from 258 100 at the same time 
last year. This is an annual increase of more than 100 per cent.  
The report indicates that broadband connections have grown at 
a rate of 22.0% across April–June 2003, an improvement from 
the 16.5% and 16.4% per quarter growth that was reported 
across January–March 2003 and October–December 2002, 
respectively. 
DSL continues to be the preferred broadband technology for 
many Australians. 
The report is available on the ACCC website under 
‘Telecommunications Statistics’. 
MR 217 (8.10.03) 
 
 
 

ACCC Hotspot—country of origin guidelines for the 
electrical industry 
Just released: new guidelines to help manufacturers and 
producers of electrical and electronic goods who want to 
make country of origin claims.  
Country of origin cannot be equated with just Australian 
made. It involves any claim made in connection with the 
country of origin of a product.   
Electrical Goods—country of origin guidelines to the 
Trade Practices Act is available on the ACCC website or 
by contacting the ACCC on 1300 302 502 for a free copy. 
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REGULATED SERVICES 
 

Telecommunications infrastructure report 
As part of its regular reporting on telecommunications 
infrastructure in Australia, the ACCC published its second 
Telecommunications Infrastructure in Australia 2002 report, 
based on survey responses from 52 carriers operating in the 
Australian market during 2001–02.  
It reveals investment in local access network infrastructure 
made up almost half of the more than $3.4bn invested in 2001–
02, followed by mobile networks, transmission networks and 
xDSL services.  
Telstra accounted for the majority of the $1.8bn invested in 
local access network infrastructure, indicating that new carriers 
had yet to make significant inroads into Telstra’s subscriber 
base. 
The report is available on the ACCC website at 
www.accc.gov.au or printed copies can be purchased for $10 
from the ACCC by calling 1300 302 502.  
MR 210 (3.10.03) 
 

Quality of service at major airports  
The ACCC has issued its 2002–2003 monitoring report on the 
quality of service at major Australian airports. The report 
contains a number of objective indicators of the adequacy of 
facilities at each airport. Airline users generally rated facilities 
at the airports as satisfactory to good. 
New information on aircraft traffic suggests that Brisbane, 
Melbourne and Sydney do not appear to be experiencing 
significant runway capacity constraints.  
The report complements the forthcoming report on airport price 
monitoring for the same period. 
 MR 239 (13.11.03) 
 

Access charges for core telecommunication services 
The ACCC issued its final determination for model price and 
non-price terms and conditions, specifying lower charges, for 
use of Telstra’s fixed network over the next three years. The 
model terms and conditions are not binding, but give the 
industry guidance on the ACCC’s views. 
These core services are used by competitors to compete with 
Telstra for services such as local, long-distance, international 
and fixed-to-mobile calls as well as various high-speed data 
broadband services.  
The ACCC consulted widely with industry to formulate the 
final determination. Key issues identified included terms and 
conditions relating to access to information systems, service 
migration, creditworthiness and ordering and provisioning. 
The ACCC developed an ‘in-principle’ position and drafted 
model clauses to address each of the concerns raised by industry 
participants.  
MR 230 (28.10.03) 
 

Portability guide for non-geographic telephone numbers 
Coinciding with the ACCC’s recent decision to mandate 
premium rate number portability, the ACCC has released a 
Pricing principles for non-geographic number portability 
guide. 
Non-geographic numbers are used to provide free phone (1800), 
local rate (13, 1300) and premium rate (1900) services.  
The guide sets out principles the ACCC will apply if required to 
arbitrate a dispute over the terms and conditions of non-
geographic number portability. A copy of the guide is available 
at www.accc.gov.au  
MR 231 (28.10.03) 
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WA 
On 12 November the ACCC attended the second Geraldton 
Economic Summit. The summit considered the regions 
future once infrastructure upgrades are complete and private 
development relied upon. 
Presenters canvassed issues such as the benefits of a deeper 
harbour, local business opportunities, Geraldton as an 
education centre, mining and its expansion, fish farming 
trials, expansion of tourism and the necessity of indigenous 
participation in economic development.  
The latest Competing Fairly Forum Growing good business 
relationships had its West Australian premier at the 
Horticultural Industry Forum on 11 November 2003. Hosted 
by the WA Department of Agriculture, the forum brought 
together leaders of over 35 horticultural representative bodies. 

QLD 
In November the ACCC actively focused on retailers in 
Stanthorpe’s CBD. Retailers were provided information about 
their rights and obligations under the TPA. 
The ACCC also promoted Storecharter to the Dept of 
Aboriginal and Torres Strait Islander Policy, which operates 
six retail stores in Aboriginal communities. Storecharter aims 
to develop understanding between store operators and 
indigenous people as well as help store operators comply with 
relevant laws.  

NSW 
To help small business operators around Sydney prepare for 
the Christmas shopping frenzy, the ACCC NSW small 
business manager (SBM) is conducting seminars and 
workshops in local areas on fair and ethical advertising and 
selling practices. Topics include two-price advertising, fine 
print and disclaimers, bait advertising, warranties and 
refunds. 
There will also be discussion on recent cases, such as the 
Commonwealth Bank and Allens cases.  If you require any 
information regarding the workshops, or have concerns about 
your advertising methods, contact the SBM on (02) 9230 
9108. 

SA 
On 21–22 October the ACCC addressed The Smart Consumer 
youth forum, initiated by the Loxton–Waikerie Council. The 
forum aimed to provide youth with life skills by directing 
their attention to consumer issues. 
The invitation for the ACCC to attend came from one of its
information supporters, which illustrates the effective 
networks developed through the small business and regional 
outreach program that link local government and small 
business supporters directly with the ACCC. 
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February 2004 

From the Small Business Commissioner 
This briefing demonstrates the ACCC has remained active 
during the December/January ‘silly season’.  
The ACCC is working with other competition and consumer 
agencies throughout the world in a major effort to combat spam 
on the internet—a problem small businesses constantly struggle 
with. 
We welcome recent court decisions that have clarified situations 
in which so called licensing arrangements are effectively 
franchise agreements and subject to the Franchising Code of 
Conduct. We also draw attention to the issue of unsolicited mail 
order products being sent to consumers and the need for care in 
relation to comparative advertising that could mislead 
consumers about competitor’s products.  
Recently, the ACCC was disappointed that the High Court 
found Rural Press did not misuse its market power. However, 
positive outcomes from the decision were that it further clarified 
the meaning of aspects of the misuse of market power 
provisions and also found in favour of the ACCC in relation to 
arrangements or understandings between the parties which 
substantially lessened competition.  
In mid-February, the ACCC conducted a roundtable discussion 
with stakeholders about the issues paper and core criteria on 
ACCC endorsement of voluntary codes of conduct. The 
discussion and many of the submissions suggested constructive 
ways that the proposal could be improved. A review of issues 
raised and implications for the proposal will be put to the 
Commission ahead of further consultation. 
 
John Martin 
Small Business Commissioner 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

UNCONSCIONABLE CONDUCT/FRANCHISING 
 
Licence deeds found to be franchise agreements 
Synergy in Business (in liquidation) consented to a Federal 
Court declaration that they sold franchise agreements, not 
licence deeds, when signing up consultants to promote and sell 
their small business training and development program the 
‘Best practice program’.  
The ACCC alleged that Synergy specifically attempted to 
exclude the licence arrangement from being characterised as a 
franchise by including a clause in the contract and by telling 
prospective consultants that it wasn’t a franchise.  
The ACCC believed it was a franchise and by posing as a 
licensor, Synergy failed to provide franchisees with disclosure 
information or a reasonable opportunity to obtain independent 
advice about the licence deeds, as required by the Franchising 
Code.  The court ordered Synergy’s directors to carry out their 
obligations under the code such as providing franchisees with a 
‘cooling off’ period. This outcome illustrates that the code is 
designed to guarantee procedural fairness in the promotion, sale 
and life of a franchise agreement.  
MR 002 (29.1.04) 
 

Taking advantage of intellectual disability 
South Australia’s largest retailer of electrical goods, Radio 
Rentals and Walker Stores (operating as ‘In Rent’ through 
Radio Rentals stores) have been taken to the Federal Court by 
the ACCC over allegations of unconscionable conduct in their 
dealings with an intellectually disabled man. Between 
November 1996 and October 2002, the man entered into 15 
rental agreements, two loan agreements and 17 service 
agreements with Radio Rentals and three rental agreements with 
Walker Stores. On three occasions the man returned goods to 
Radio Rentals after substantial rental payments had been made 
towards them, when the goods could have been bought outright 
quite soon. 
The ACCC alleges the companies entered into the agreements 
knowing the person had an intellectual disability and could not 
understand what he had entered into. The ACCC is seeking 
declarations, injunctions and findings of fact and will then seek 
compensation for the man.  
MR 266 (12.12.03) 
 
 

 
 
 

Hotspot 
Are you unsure about your rights and obligations when it 
comes to providing refunds? If a customer simply changes 
their mind, are you obliged to refund their money? These 
questions and more are answered in the quick and easy 
ACCC leaflet Do businesses have to give refunds? Copies 
are available on the ACCC website at www.accc.gov.au or 
by calling the ACCC Infocentre on 1300 302 502.  
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UNCONSCIONABLE CONDUCT/FRANCHISING 
 
Another licensing/franchising matter 
The ACCC received court enforceable undertakings after 
alleging a business enterprise, involving the application of 
sprayed polyurethane protective coatings known as ‘Armour 
Linings’, contravened the Franchising Code of Conduct. 
Commonly found in utilities, trucks and vans, Armour Linings 
were offered for sale by Lawson’s Trading as licence and 
supply agreements. Lawson’s claimed the agreements did not 
constitute a franchise operation.  
The ACCC believed the agreements were franchise agreements 
and that Lawson’s had contravened the code in several ways. 
Lawson’s agreed to resolve the matter by ceasing similar 
conduct in the future, providing appropriate disclosure 
documents, implementing a trade practices compliance program 
and providing refunds to some franchisees while helping others 
resell their franchises.  
MR 005 (4.2.04) 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 

International spam campaign  
The US Federal Trade Commission (FTC) is leading the 
campaign to combat spam with ‘operation secure your server’. 
The ACCC, along with 36 other agencies in 26 countries, is 
engaged in an international effort to reduce the flow of 
unsolicited commercial email by urging organisations to close 
‘open relays’ and ‘open proxies’. Open relays and open proxies 
are servers that allow any computer in the world to ‘bounce’ or 
route email through servers of other organisations, thereby 
disguising its real origin.  
Letters will be sent urging tens of thousands of owner/operators 
of potentially open relay or open proxy servers to protect 
themselves from becoming unwitting sources of spam. 
Australia’s anti-spam legislation, to be administered by the 
Australian Communications Authority (ACA), will come into 
force on 11 April 2004. The Spam Act 2003 prohibits sending, 
or causing to be sent, unsolicited commercial electronic 
messages that have an Australian link. Courts can impose fines 
of up to A$1.1 million per day. The FTC-run campaign 
demonstrates that international cooperation is going to play an 
important role in combating spam.  
MR 003 (30.1.04) 
 
Patients receive refund over misleading health claims 
The Advanced Medical Institute (AMI) agreed to provide full 
refunds to more than 160 patients treated for impotency after 
the Federal Court declared that AMI and its managing director, 
Mr Vaisman, engaged in misleading or deceptive conduct. The 
ACCC took action against AMI and Mr Vaisman alleging they 
had made misleading representations in newspaper 
advertisements and promotional materials. AMI claimed its 
impotency treatment would provide guaranteed results, would 
not require needles, was suitable for men of all ages and had no 
side effects.  
AMI was ordered by the court to publish corrective notices in 
various newspapers for six weeks and implement a trade 
practices compliance program. This case reinforces the ACCC’s 
commitment to protecting vulnerable consumers from 
companies which make unsupportable claims about the services 
they offer.  
MR 253 (3.12.03) 
 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 
Real estate auction 
Legal proceedings have commenced against Gary Peer & 
Associates who advertised a property with a price guide of  
$600 000 (and later $650 000). The ACCC alleges that these 
prices falsely represented the market value of the property, and 
the price at which the vendors were prepared to sell and had 
instructed Gary Peer & Associates to sell at. The ACCC further 
alleges that Gary Peer & Associates did not have reasonable 
grounds for making the price representations about future 
matters that it did in these advertisements, and that the conduct 
was misleading and deceptive. The property was passed in at 
auction for $781 000. 
The ACCC is seeking declarations and the implementation of a 
specific trade practices compliance program. A directions 
hearing is set for 15 March 2004.    
MR 257 (5.12.03) 
 
Website promotions  
Companies are reminded to ensure information on their 
websites is correct after the ACCC detected errors on Toyota 
Motor Corporation Australia’s website. From December 2001 
to October 2002, Toyota promoted the Levin Wagon on its 
website and in brochures as having front and rear power 
windows as a standard feature when only front power windows 
were standard.  
Toyota detected the error in February 2002, but due to an 
oversight only corrected part of the website. A consumer alerted 
Toyota of this oversight in September 2002 and the brochures 
were amended but the website was not fully amended until the 
ACCC contacted Toyota. Toyota cooperated with the ACCC 
during the investigation and as part of a settlement, Toyota will 
undertake two annual audits of its website and its processes to 
ensure compliance with the TPA and provide a report to the 
ACCC.  
MR 008 (4.2.04) 
 
Bank to correct fine print advertising 
The Federal Court has ordered the Commonwealth Bank of 
Australia to publish corrective advertising for its cricket home 
loan campaign, after finding the advertisements were 
misleading and deceptive. The original advertisements claimed 
in bold headlines that there was ‘no establishment fee’ payable 
for a home loan, when in fact customers had to either already 
hold or obtain two or three other bank products to take 
advantage of the offer.  
The Commonwealth Bank will publish corrective 
advertisements on in-branch posters and television. The orders 
illustrate that misleading advertising can be costly. An 
advertiser may have to correct an advertisement at significant 
cost so it pays to get the message right the first time.  
MR 261 (10.12.03) 
 
Egg ‘tick’ logo withdrawn 
A logo similar to that used by the National Heart Foundation 
has been withdrawn from use by egg producer, GO Drew, after 
ACCC concerns it may have misled consumers. GO Drew 
agreed to stop distribution of Essential Foods Sports Plus+ and 
Essential Foods Nurture Plus+ eggs with the logo in July 2003 
after the ACCC advised that it was similar to the Foundation’s 
tick logo. The company acted promptly to address the issue and 
will adopt measures to promote better compliance with the 
Trade Practices Act in future.  
MR 007 (4.2.04) 
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CONSUMER AND SMALL BUSINESS PROTECTION 
 
Comparative advertising  
Heatshield Ductair, an Adelaide-based air conditioning ducting 
manufacturer, is taking corrective action after making 
misleading comparisons with its competitors’ products. 
Heatshield employed a university-based research group to test 
the insulation aspects of its flexible ducting against its 
competitor’s products. Research findings were used for print 
and radio campaigns promoting Heatshield’s superior products 
over its competitors. The ACCC believed these representations 
were false and misleading.  
Heatshield has cooperated with the ACCC to resolve the matter 
by ceasing the conduct, notifying customers and competitors of 
the situation and implementing a trade practices compliance 
program. This case should alert traders that when they make 
comparison claims against competitors they should ensure that 
they have a proper basis for such claims and their evaluations 
are not distorted.  
MR 265 (12.12.03) 
 
Direct marketing  
One of Australia’s biggest direct marketing companies and the 
publishers of a popular monthly magazine, Reader’s Digest, 
admitted that it demanded payment for unsolicited mail order 
products from consumers. This follows a lengthy ACCC 
investigation into many serious complaints about its marketing 
practices. Consumers complained that Reader’s Digest sent 
unsolicited books, audio and video tapes in the mail then 
demanded payment. In some cases, consumers paid for goods 
they did not order under the belief they were required to do so. 
Some consumers also received unsolicited copies of the 
monthly magazine, followed by invoices for subscriptions and 
in some cases demands for payment. In all instances 
complainants told the ACCC that they neither took out a 
subscription nor had one been given to them.  
After discussions with the ACCC, Reader’s Digest promised to 
implement specific changes and recommendations so they no 
longer breach the Trade Practices Act. This matter is a warning 
to all direct marketing companies that the ACCC views 
demanding payment for unsolicited goods very seriously and 
will take strong action when confronted with such conduct in 
the future.  
MR 285 (22.12.03) 
 
Gold Coast investment property  
The Federal Court found that Oceana Commercial and Markfair 
(trading as Investlend) engaged in misleading conduct when 
they represented that residential units at the Gold Coast would 
increase in value. However, the conduct of the Commonwealth 
Bank was not considered unconscionable and the conduct of the 
lawyers involved in the conveyancing found not to have 
breached the Trade Practices Act.  
The ACCC acted on a complaint received from a couple who 
bought a unit on the Gold Coast after attending an investment 
seminar conducted by National Asset Planning Corporation. 
The ACCC alleged the marketing scheme was ‘two-tier’ and the 
parties involved engaged in misleading conduct. ACCC 
chairman, Graeme Samuel, expressed disappointment at the 
findings for the bank and the lawyers, but welcomed the court’s 
findings regarding the representations made to potential buyers. 
The ACCC is still considering the judgment and the reasons for 
the courts findings.  
MR 278 (18.12.03) 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
 
Freight business to receive compensation 
Parker Freight Express, a failed Townsville freight business, 
will receive $80 000 compensation after the ACCC settled its 
action against Multigroup Distribution Services. The Federal 
Court declared that Multigroup, through its former Townsville 
manager Mr O’Neile, made misleading representations to a 
prospective line-haul subcontractor.  
Mr O’Neile promised Parker Freight work if they started a line-
haul business, when in fact Multigroup had no intention of 
changing its current line-haulers or providing any line-haul 
contracts to Parker Freight. This result is a reminder to 
companies to be vigilant in their business dealings to ensure 
they act in accordance with the Trade Practices Act.  
MR 001 (15.1.04) 
 

PRODUCT SAFETY 
 
Children’s cosmetics 
The ACCC found 31 children’s cosmetics products did not meet 
mandatory labelling requirements following the latest round of 
surveys. These products were incorrectly labelled and risked 
exposing children with allergies to potentially harmful products. 
Surveys were conducted in various metropolitan and regional 
centres examining products such as make-up sets, body crayons, 
face paints and temporary tattoos. Suppliers of products that did 
not meet the labelling requirements subsequently withdrew and 
relabelled their products.  
Under the Trade Practices Act, it is mandatory for suppliers of 
cosmetic and toiletry products to correctly list all ingredients or 
face possible court action by the ACCC. The ACCC conducts 
random surveys of retail outlets throughout Australia to detect 
banned or non-compliant products. The withdrawn products are 
listed in the ACCC media release.  
MR 272 (17.12.03) 
 
Rubber giant to settle 
The ACCC accepted court enforceable assurances from Ansell 
(formerly Pacific Dunlop Limited) that it will not supply 
household-use natural latex gloves in Australia unless the 
packaging clearly displays a warning regarding the risk of latex 
allergy. Ansell also agreed to implement a trade practices 
compliance program.  
Initial proceedings against Ansell by the ACCC sought 
compensation for a consumer who allegedly developed an 
allergy to the latex gloves. These proceedings were settled in 
2002 between Ansell and the consumer. Proceedings for 
misleading or deceptive conduct were settled in February 2004. 
From the time proceedings were instituted, Ansell has shown a 
commitment to compliance, further satisfying the ACCC’s 
concerns. Other manufacturers of household rubber latex gloves 
have since followed suit and are labelling their gloves with 
warnings about latex allergy.  
MR 006 (4.2.04) 
 
 
 
 
 
 
 
 
 

Hotspot 
Looking for information about product safety? Then check out 
the November 2003 issue of the ACCC update publication, 
which is solely dedicated to product safety. This one-stop 
guide is full of helpful tips about compliance with mandatory 
standards, new developments in product safety standards such 
as sunglasses, toys and car jacks, banned products, recalls and 
what happens if you break the law. To order a free copy 
contact the ACCC Infocentre on 1300 302 502 or download it 
from the ACCC website at www.accc.gov.au  



________________________________________________________________________________ 
ACCC briefing   *for details visit ACCC website www.accc.gov.au see Media Releases  4 

Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 

MERGERS AND ACQUISITIONS 
 
Loy Yang/AGL 
The ACCC will not contest the Federal Court decision to grant 
AGL a declaration that allows them to buy a minority interest in 
Loy Yang power station. The ACCC sought to establish in court 
that the proposed acquisition could possibly result in a 
substantial lessening of competition. While the court granted the 
declaration, it recognised that the ACCC had established that 
there were real issues for consideration in the matter. In 
deciding whether to appeal the decision the ACCC took into 
account the terms of the undertaking imposed by the court as a 
condition of the grant.  
MR 283 (19.12.03) & 004 (2.2.04) 
 
Tasmanian newspaper 
The ACCC will not oppose Rural Press when acquiring Harris 
and Company, owner of the Burnie Advocate. Rural Press and 
Harris each has an interest in the Launceston Examiner. The 
ACCC believed the proposal would not amount to a substantial 
lessening of competition in any relevant market. The nature of 
the market was considered, which indicated there was limited 
overlap in the geographical areas serviced by the two 
publications. Rural Press publicly stated their intention to retain 
both mastheads and separate staff at each publication.  
MR 273 (17.12.03) 
 
Perkins allays concerns over Gulf acquisition 
The ACCC accepted assurances from Perkins Shipping 
regarding access to port facilities at Gove, NT and the 
maintenance levels of customer service, following the 
acquisition of Gulf Freight Services. After the ACCC conducted 
market inquiries, concerns arose about any new entrants to the 
market, which may potentially compete with Perkins, could be 
stopped from accessing and using the present wharf facilities 
and any new wharf facility in the Port of Gove. Market inquiries 
also revealed some concern of remote communities that services 
may decline with one operator providing coastal cargo services 
in the region.  
Perkins assurances include steps to publicise its service charter 
and to establish a dispute resolution procedure involving 
independent referees and experts where necessary.  
MR 288 (23.12.03)  
 
Tabcorp and TAB / UNiTAB and Tab  
The ACCC will not oppose the proposed merger of TABCORP 
Holdings and TAB Limited and the proposed merger of 
UNiTAB Limited and TAB Limited. In consideration of the 
proposed mergers, the ACCC believed that there would be no 
substantial lessening of competition in the relevant markets.  
MR 275 (18.12.03) 
 
Express freight market 
The ACCC believes the proposed acquisition of Star Track 
Express by Qantas and Australia Post is unlikely to result in a 
substantial lessening of competition. The ACCC will not 
oppose the proposed acquisition as the presence of other strong 
competitors is likely to operate as an effective competitive 
constraint on the merged entity. In fact, the result is likely to 
intensify competition in the market.  
Qantas and Australia Post are joint owners of Australian Air 
Express. Australian Air Express and Star Track Express are 
both involved in the express freight industry.  
MR 279 (19.12.03) 
 

RESTRICTIVE TRADE PRACTICES 
 
Adventure paragliding  
The ACCC alleges that in July 2003 High Adventure, a supplier 
of Sky Paragliders and accessories in Australia, made it known 
to Walkerjet, a retailer, that it would not supply Sky Paragliders 
and/or accessories unless it agreed not to sell or advertise Sky 
equipment below a specified price. Sky Paragliders is a Czech 
Republic-based manufacturer and supplies paragliders and 
paragliding accessories.  
A directions’ hearing is set for 19 April 2004 in the Federal 
Court, Melbourne.   
MR 289 (23.12.03) 
 
High Court Rural Press decision 
The High Court addressed three key matters when handing 
down its decision in the Rural Press case: 
• unanimously overturned the Full Federal Court decision 

and found that an arrangement or understanding between 
Rural Press, Bridge Printing and Waikerie Printing House 
had the intention to prevent, restrict or limit the supply of 
newspaper services by Waikerie 

• affirmed Full Court decision that the arrangement or 
understanding had the purpose or effect of substantially 
lessening competition in the Murray Bridge market 

• found that Rural Press and Bridge Printing did not breach 
the misuse of market power provisions of the TPA, also 
affirming the Full Court decision. 

The ACCC is disappointed that the High Court found that Rural 
Press did not misuse its market power but is pleased with the 
decision about arrangements or understandings which 
substantially lessen competition.  
MR 264 (11.12.03) 
 
Fire protection industry—price fixing 
On 12 December 2003 the Federal Court declared by consent a 
number of companies and individuals had engaged in price 
fixing, market sharing and/or misleading conduct in making 
various ‘cover price’ arrangements with competitors in the fire 
protection industry. A cover price arrangement is where a 
competitor agrees to submit a tender price they know is higher 
than that to be submitted by the company who wants the 
particular fire protection job.  
The ACCC investigation began as a result of the Tyco Group 
voluntarily approaching the ACCC with information. This 
matter highlights the importance and effectiveness of the 
ACCC’s leniency policy for companies and individuals who 
help the ACCC uncover and prosecute this type of collusive 
cartel conduct. The ACCC has stepped up its activities against 
cartels and has strongly backed the introduction of criminal 
sanctions for executives who engage in cartel behaviour.  
MR 281 (19.12.03) 
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AUTHORISATIONS AND NOTIFICATIONS 
 
No genetic testing for life insurance applicants 
The ACCC has granted a two-year extension of Investment & 
Financial Services Association’s (IFSA’s) genetic testing policy 
allowing agreement between life insurers that applicants for life 
insurance will not be required to undergo genetic testing. IFSA 
sought re-authorisation of part of its genetic testing policy, 
which life insurers have been operating under since the ACCC 
granted authorisation in November 2000.  
The ACCC continues to accept that there is a public benefit in 
life insurers not coercing individuals to undergo genetic testing 
but considers the agreement is likely to result in some anti-
competitive detriment as it prevents life insurers from offering 
differentiated premiums to consumers. While the ACCC is 
concerned that the arrangement may have a detrimental effect 
on competition, it has concluded that the arrangement is likely 
to result in a net public benefit.  
MR 260 (8.12.03) 
 
Towing scheme 
The ACCC will not overturn immunity for the preferred 
accident towing operator (PATO) scheme. Under the scheme, 
IAG insurance policyholders receive additional services on 
condition that they use a preferred towing operator following a 
motor vehicle accident. The ACCC considers the PATO scheme 
is likely to result in improvements in service, safety and 
presentation standards, especially in states and territories where 
the towing industry is not regulated. Also, there is the potential 
to reduce costs for IAG insurers, which may lead to lower 
insurance premiums for consumers.  
The ACCC will review the notifications in 12 months and seek 
further submissions from interested parties.  
MR 276 (18.12.03) 
 
Wholesale fees for EFTPOS transactions 
With access reform to the EFTPOS network likely to go ahead, 
the ACCC authorised a proposal by banks and others to fix the 
wholesale fees for EFTPOS transactions at zero. In August 
2003 the ACCC said it would refuse to authorise the EFTPOS 
fee. The level of competition between EFTPOS providers was 
insufficient to ensure the sustained pass-through of cost savings 
to cardholders; it was unlikely to result in competitive merchant 
service fees and may disadvantage small businesses.  
The Australian Payments Clearing Association (APCA) 
provided assurances that it is developing an access regime as a 
priority. In addition, the Reserve Bank of Australia (RBA) made 
a submission stating they ‘would seriously consider, in the 
interests of promoting efficiency and competition in the 
Australian payments system, designating the EFTPOS system’. 
In light of this submission, the ACCC was satisfied that the 
EFTPOS fee reform is likely to result in a range of benefits to 
consumers, including lower cardholder transaction fees and 
improvements in banking services. While the reform is also 
likely to increase merchant fees, competition will be improved 
by allowing access for new entrants to the EFTPOS network. 
This ACCC decision has subsequently been appealed to the 
Australian Competition Tribunal by the Australian Retailers 
Association.  
MR 262 (11.12.03) 
 
 
 
 

AUTHORISATIONS AND NOTIFICATIONS 
 
Shopper docket fuel discounts 
After conducting an extensive review of Coles and 
Woolworths’ shopper docket schemes, the ACCC found that 
competition is encouraged in the fuel market and consumers 
benefit from lower prices. The ACCC heard claims that these 
schemes would reduce the number of independents operating in 
the market but concluded that several factors contributed to this, 
such as new fuel standards, the trend to larger sites and an 
anticipated shortfall of petrol in the Asia-Pacific region.  
The review also looked at supermarket acquisitions by Coles. 
Coles has acquired a number of independent supermarkets but 
the ACCC does not believe a substantial lessening of 
competition has occurred. However, the ACCC will continue to 
assess these acquisitions. A report has been issued outlining the 
ACCC’s reasons for the decisions and examines the evolution 
of the competitiveness of the grocery and petrol sectors.  A 
copy of the report can be viewed via the ACCC website at 
www.accc.gov.au  
MR 009 (6.2.04) 
 
Concession business discounts 
David Jones can now include concession businesses (stores 
such as David Lawrence and Esprit) in its promotions. 
Authorisation has been granted to allow concession businesses 
to participate in promotions such as storewide or department-
wide discounts. This allows consumers to take advantage of a 
wider range of discounts offered by concession businesses 
located within David Jones stores. Individual concession 
businesses may still choose not to participate but they will be 
immune from legal action under the Trade Practices Act if they 
do.  
MR 277 (18.12.03) 
 
Sideshow alley arrangements 
A code of conduct for sideshow operators has been authorised 
for five years by the ACCC, subject to conditions that advance 
competition between showmen and will bring benefits to 
consumers. The Showmen’s Guild of Australasia, a trade 
association for showmen operating in the ACT, NSW, the NT 
and Queensland, sought authorisation for its code, membership 
rules and for it to collectively negotiate on behalf of its 
members with show societies.  
The ACCC had concerns with the anti-competitive effects of the 
code, rules and collective negotiation agreements so a number 
of conditions were imposed that require the guild to make 
amendments. The ACCC believes these conditions will increase 
the potential for genuine competition between showmen and 
expand the choices for show societies and consumers. The 
authorisation does not allow the guild to engage in any other 
type of anti-competitive conduct. Provided these conditions are 
met, the operation of the guild’s code, rules and the ability for it 
to negotiate collectively is likely to produce some benefits to 
the public. The code is authorised for five years. 
MR 286 (22.12.03) 
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REGULATED SERVICES 
 
Telstra’s proposed line sharing service 
The ACCC has issued a discussion paper calling for 
submissions on Telstra’s proposed access undertaking for its 
line sharing service. The line sharing service enables two 
carriers to provide separate services over a single line. For 
instance, it allows Telstra to supply basic telephone services to a 
customer while enabling its competitors to provide high-speed 
data services on the same line.  
The undertaking specifies the terms and conditions under which 
Telstra will provide access to the line sharing service until  
31 December 2004. Specifically, it proposes a monthly rental 
charge of $15 per service in operation. The ACCC seeks 
submissions by no later than five weeks from the date on which 
Telstra makes relevant confidential information reasonably 
available for industry assessment.  
MR 256 (4.12.03)  
 
Pay TV access undertakings 
The ACCC is calling for submissions on Telstra and Foxtel’s 
revised access undertakings for analogue pay TV services by  
24 February 2004.  The release of a paper outlining the ACCC’s 
preliminary views states that the ACCC’s original concerns 
have been addressed by Telstra and Foxtel. In mid-December 
2003, the ACCC requested the undertakings be re-submitted 
with suggested amendments.  
If accepted by the ACCC, the undertakings will determine the 
terms and conditions on which other service providers can 
obtain access to Telstra’s hybrid-fibre coaxial cable (HFC) 
network and to Foxtel’s analogue set top units (STUs) in the 
absence of commercial agreement between the parties. This will 
enable service providers to provide their own analogue pay TV 
services in competition to Foxtel and Optus.  
MR 267 (12.12.03) & MR 011 (10.2.04)  
 

Changes to transmission capacity service declaration 
The ACCC released its draft decision removing regulation of 
certain aspects of the existing transmission capacity service 
declaration. The transmission capacity service is a wholesale 
high bandwidth service (greater than 2Mbps) used for the 
transmission of voice, data or other communications between 
points located throughout Australia.  
The existing transmission capacity service declaration expires 
on 31 March 2004 and under the Trade Practices Act the ACCC 
must complete its review of the declaration before this date. The 
ACCC expects to release its final report in March 2004.  
MR 287 (23.12.03) 
 
Accounting separation provides transparency for Telstra 
The ACCC issued its first round of reports about the accounting 
separation of Telstra. To provide greater transparency of 
Telstra’s operations, the ACCC is required to report on 
accounting separation to ensure that Telstra does not unfairly 
discriminate between access seekers using its network services 
and its own retail operations. The reports include current costs, 
imputation testing, and KPIs for non-price terms and conditions. 
The reports are available in a single document on the ACCC 
website. In the interests of transparency, the ACCC has also 
required Telstra to publish the reports on its website.  
MR 284 (22.12.03) 
 
 
 
 

REGULATED SERVICES 
 
Revised access charges for core telco services 
The ACCC released a discussion paper calling for submissions 
on Telstra’s revised access undertakings for core 
telecommunications services. The undertakings specify the 
price and some non-price terms and conditions proposed by 
Telstra for access to the PSTN originating and terminating 
services, the local carriage service (LCS) and the unconditional 
local loop service (ULLS) over the next three years.  
These services enable Telstra’s competitors to provide local, 
long-distance, international, fixed-to-mobile and mobile-to-
fixed calls, as well as certain broadband services. In submitting 
revised undertakings, Telstra has responded positively to the 
ACCC’s indicative prices for these services, which were 
announced in October 2003. The charges proposed by Telstra in 
the revised undertakings appear consistent with the ACCC’s 
position. This means the undertakings are substantially different 
from those lodged in January. The ACCC seeks submissions by 
no later than five weeks from the date upon which Telstra 
makes certain relevant information reasonably available for the 
assessment of interested parties.  
MR 268 (15.12.03) 
 
Stevedoring monitoring report 
According to the ACCC’s fifth container stevedoring 
monitoring report, there has been major change in the 
Australian stevedoring industry since 1998. The ACCC 
monitors stevedoring revenues, costs and margins to provide the 
Australian Government and the community with information on 
the progress of waterfront reforms at Australia’s major 
container terminals. The ACCC was directed to monitor 
stevedoring charges when a levy was imposed on stevedores to 
fund redundancy payments.  
The latest report confirms there have been significant 
productivity improvements since monitoring began, with last 
year’s productivity levels being the highest ever achieved. In 
the past five years the cost of using stevedoring services has 
declined in real terms by 18 per cent.  A copy of the report can 
be obtained from the ACCC’s Melbourne office on (03) 9290 
1800 or Canberra office on (02) 6243 1143.  
MR 258 (5.12.03) 
 
Moomba to Sydney pipeline 
Final approval has been issued for the access arrangement 
proposed by East Australian Pipeline (EAPL) for the Moomba 
to Sydney Pipeline (MSP). In response to the ACCC’s final 
decision, EAPL submitted a revised access arrangement on 23 
October 2003. The revised submission did not fully comply 
with the amendments required in the decision. As a 
consequence the ACCC has drafted and approved its own 
access arrangement, as required under the Gas Code, which 
came into effect 1 January 2004.  
The Federal Minister for Industry, Tourism and Resources 
decided to revoke coverage between Moomba and Marsden 
from December 2003 but the MSP mainline between Marsden 
and Wilton and the regional laterals are to stand. The ACCC 
considers that the access arrangement (including reference to 
tariffs) accommodates this partial revocation of coverage. Both 
the ACCC decision and the minister’s coverage decision in 
relation to MSP, have been appealed to the Australian 
Competition Tribunal. 
MR 259 (8.12.03)  
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REGULATED SERVICES 
 
Moomba to Adelaide pipeline 
The Australian Competition Tribunal handed down its decision 
on its review of the ACCC’s tariff determination for gas 
transportation services on Epic Energy’s Moomba to Adelaide 
Pipeline System (MAPS). The decision will allow Epic 
benchmark revenues averaging approximately $54 million per 
year over five years and a benchmark tariff per gigajoule of 
$0.4436 for the first year.  
Epic proposed a tariff of $0.4958 whereas the ACCC 
determined a tariff of $0.4052. Epic applied to the Tribunal for 
review of the ACCC’s determination, contending that it should 
have approved Epic’s revised access arrangement of January 
2002 rather than drafting and approving its own access 
arrangement. The initial capital base for the MAPS has been 
determined at $369.9 million, compared with the $360.4 million 
determined by the ACCC and $423 million proposed by Epic.  
MR 263 (11.12.03) 
 
GasNet appeal for Tribunal review 
The Australian Competition Tribunal handed down its decision 
on its review of the ACCC’s tariff determination for 
transportation services on GasNet’s Victorian natural gas 
transmission system. The tribunal’s judgement will allow 
GasNet benchmark revenues of approximately $79 million a 
year. This compares with benchmark revenues proposed by 
GasNet averaging $95 million and the ACCC’s determination 
of $77 million.  
GasNet contended that the ACCC should have approved its 
revised access arrangement rather than drafting and approving 
its own. They also contended that the ACCC made errors in the 
way it determined five aspects of GasNet’s capital and non-
capital costs.  
The ACCC welcomes the clarification provided by the tribunal 
of the requirements under the gas code and the gas access law. 
This legislation is still relatively new and there has been little 
legal precedent available.  
MR 290 (23.12.03) 
 
Tasmanian electricity decision 
The ACCC issued a decision on a revenue cap for Tasmania’s 
electricity transmission services, owned and operated by 
Transend Networks. The decision accommodates a large 
increase in investment in the transmission network and provides 
for investment worth about $56 million on average each year. 
The decision will increase transmission charges by an average 
of 9 per cent per annum from 1 January 2004. However, this is 
less than the 11 per cent sought by Transend.  
Three factors drive the price increases: 
• higher investment 
• revaluing the asset base by the Tasmanian government 
• transfer of functions from the system controller to Transend 

in 2005. 
In making its decision the ACCC considered submissions from 
industry, relevant Tasmanian authorities and other interested 
parties. The Tasmanian Transmission Network Revenue Cap 
2004–2008/09 is available on the ACCC website at 
www.accc.gov.au  
MR 274 (17.12.03) 
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NSW 
In recent weeks, the NSW Small Business Manager has had 
several complaints from small business owners about 
manufacturers or distributors who refuse to supply them with 
goods or services, or would only deal with them subject to 
certain conditions. In general, businesses may decide for 
themselves with whom they wish to deal. The Trade Practices 
Act does not give everybody an absolute right to be supplied, 
whatever the circumstances. There is no automatic right to be 
supplied and there is no obligation on a supplier to justify its 
decision. There are circumstances, however, where refusal to 
deal may be illegal. If you wish to know your rights regarding 
this issue, contact the Small Business Manager on (02) 9230 
9108. 

SA 
Competing Fairly Forum flow on 
The latest Competing Fairly Forum (CFF) is a video 
presentation entitled Growing good business relationships,
developed specifically for businesses operating in the 
horticultural industry.  
In December 2003 the Limestone Coast Food Group hosted the 
CFF roll out in the South East region of South Australia. 
Following this presentation, representatives from the ACCC 
were invited to address a January meeting of South Australia’s 
11 Food Groups. The Food Groups are regionally based 
business entities, partly funded by the state government to 
promote regional branding. ACCC representatives addressed 
the Food Groups’ concerns regarding their constitutions and 
possible trade practices implications. The message is likely to 
filter down to at least 600 businesses that stand to benefit from 
the education initiative. 
 
Regional Consultative Committee 
A Regional Consultative Committee has been formed to review 
the outreach and education program’s activities. The 
committee will recommend strategies that have the capacity to 
enhance the program’s ability to reach a wider audience and
increase the business community’s awareness of the law. 
The initiative will provide the ACCC with the ability to draw 
upon the knowledge and experience of the committee’s diverse 
composition and to adapt its communication strategy to meet 
the needs of the business community. 

QLD 
The ACCC’s Brisbane office has prepared presentations on 
warranties and refunds, advertising, selling and the Trade 
Practices Act and refusal to deal to assist small businesses 
obtain a greater understanding on their rights and obligations 
under the Act.  These presentations will be shown to business 
organisations in various locations throughout Queensland. 

TAS 
The ACCC will be participating in the 2004 Agfest Expo being 
held on 6, 7 and 8 May 2004.  Agfest 2003 was attended by 
78 500 patrons with over 760 exhibits. Last year alleged 
breaches of the Trade Practices Act were brought to our 
attention and by meeting many patrons we had the opportunity 
to clarify the ACCC’s role and discuss the problems facing 
smaller markets and communities. This year we will be sharing 
a site with the Tasmanian Office of Consumer Affairs and Fair 
Trading. 



 

April 2004 

From the Small Business Commissioner               
This edition of ACCC briefing reports on some important issues 
for future applications of the Trade Practices Act. 
The Senate Committee report on Small Business and the Trade 
Practices Act, in March, supported reforms that will overcome 
deficiencies in the law and in the ACCC’s powers. The reforms 
should improve the ACCC’s ability to act against abuses of 
market power and unconscionable conduct. 
ACCC Chairman, Graeme Samuel, has warned against 
unnecessary tinkering with merger assessment processes 
because the resulting inflexibility would harm the successful 
informal clearance process, through which the ACCC deals with 
98 per cent of proposals. 
In this edition we also report on: 
• ACCC action on Telstra’s pricing of broadband internet 

services in a manner considered anti-competitive 
• the ACCC’s report on public liability and professional 

indemnity 
• ACCC initiatives to deal with internet scammers. 
My recent public speeches have included presentations to the 
Post Office Licensees Association (POAAL) and the Australian 
Chamber of Fruit & Vegetables. Copies of the speeches are 
available on the ACCC website. 
 
 

REPORTS 
ACCC welcomes report on Trade Practices Act 
The Senate Economic References Committee’s report into the 
effectiveness of the Act in protecting small business 
unanimously acknowledged the need to amend the misuse of 
market power provision (section 46 of the Act). In particular, 
the committee acknowledged that the threshold of market power 
required for the section to apply is substantially higher than 
intended by parliament. 
The ACCC was, however, disappointed that the Committee was 
not able to unanimously support clarifying what the section 
means, when it refers to a firm 'taking advantage' of market 
power. The Committee has also recommended amendments to 
the unconscionable conduct provisions of the Act.  It has also 
unanimously supported the collective bargaining notification 
scheme that the ACCC originally proposed to the Dawson 
Committee. The ACCC believes, however, that this scheme 
needs to retain the $3 million threshold, to limit it to collective 
bargaining undertaken by small businesses. The changes the 
committee has recommended to section 51AC should bolster 
the protection the section already gives small business. 
MR 026 (02.03.04) 
 
 
 
 
 
 
 
 

 
 
 

 
REPORTS 
 

Report on food supply chain pricing  
A report prepared for the Commonwealth Department of 
Agriculture, Forestry and Fisheries has concluded that the 
Australian retail food market is a highly competitive and 
contested market. 
The report found that the diminishing proportion of final retail 
prices returning to the farm gate appears to be because of a 
combination of factors, including the international price levels 
charged for raw goods, and the shifts in costs and value-adding 
that takes place at various stages of the supply chain. 
These findings are relevant to the review of the Retail Grocery 
Industry Code, as well as concerns about issues of transparency, 
trade practices and fair dealings at various points in the supply 
chain. (see internet site: www.daff.gov.au/foodinfo) 
(MR) 
 
 

Public liability/professional indemnity insurance 
The ACCC released the second in a series of reports that 
monitors costs and premiums in public liability and professional 
indemnity insurance. The report assessed the impact on 
premiums of measures, including tort reform, taken by 
governments to reduce and contain legal and claims costs in the 
first half of 2003. 
Information from insurers shows there was a 4 per cent increase 
in public liability premiums, and a 10 per cent decrease in the 
average size of claims. Professional indemnity premiums and 
the average size of claims continued to rise in 2003, by 5 per 
cent and 19 per cent respectively.   
The ACCC will examine movements in costs and premiums for 
2003 in its next report, when actual data for the full 12 months 
is available. 
MR 017 (23.2.04) 
 
Medical indemnity premiums assessed 
The Australian Government has released the ACCC’s Medical 
Indemnity Insurance Monitoring Report, December 2003. The 
first of three ACCC reports to monitor medical indemnity 
premiums, it focused on how premiums were derived by the 
five medical indemnity providers.  
The report shows premiums were actuarially justified for four 
out of five current indemnity providers. The ACCC also found 
that premiums set by all five providers were commercially 
justified. This assessment recognised the need for insurers to 
raise adequate capital to meet new prudential requirements set 
by APRA. However, the medical indemnity industry is in a state 
of transition and it is too early to say whether recent regulatory 
and other reforms will strengthen competition and attract 
general insurers to the sector.  
MR 018 (23.2.04) 
 
 
 
 
 
 
 

ACCC hot spot---scams and spam 
A new leaflet, If it sounds too good to be true...,  has been produced by the ACCC. It contains tips on what to watch out for and 
how to protect yourself from internet scams and spam. It is freely available from the publications page of the ACCC website at 
www.accc.gov.au or in hard copy from the ACCC Infocentre on 1300 302 502.  

 Some items in ACCC briefing refer to news releases and their dates e.g. MR (12.02.04). These can be found on the ACCC 
website <www.accc.gov.au>. Subscribe to ACCC briefing by emailing small.business@accc.gov.au.  
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CONSUMER AND SMALL BUSINESS PROTECTION 
 

Internet scammers still rife 
More than 3200 Australian internet sites were scrutinised over 
three days during the International Internet Sweep. The ACCC 
led consumer protection agencies from 24 countries in 
uncovering shonky websites which mislead consumers. The 
Sweep was a great success, with domestic participation by the 
Australian Securities and Investment Commission, Treasury, 
and a number of state and territory fair trading agencies.  
The ACCC examined Australian websites that made claims 
which appear ‘too good to be true’, such as misleading health 
claims, or promises consumers could make thousands of dollars 
with minimum work. The ACCC is now evaluating the suspect 
sites and conducting further investigations. Traders that made 
misleading statements on their websites will be put on notice 
and enforcement action will be taken where necessary.  
MR 013 (16.2.04) 
 
Misleading ads – role of advertising agencies 
An advertisement depicting a woman nursing a new born baby, 
made a false representation guaranteeing ‘free delivery… no 
matter how advanced your pregnancy is’ to entice consumers to 
transfer or join NRMA health insurance. The advertising firm 
that created the ad for NRMA, Saatchi and Saatchi, consented 
to orders for misleading advertising. However, the court has 
decided that the mere preparation by an advertising firm of a 
misleading advertisement does not constitute making a 
misleading statement. What is required is something additional, 
such as actual publication by the advertising agency.  
When an advertising agency’s involvement goes beyond merely 
preparing an advertisement, the ACCC will again consider 
taking action for primary liability. The ACCC can and will 
pursue advertising agencies if they are knowingly concerned or 
party to preparing advertisements that make false 
representations.  
MR 021 (25.2.04) 
 

Anti spam legislation 
Spam is unsolicited electronic junk mail—amounting to at least 
50 per cent of all emails. Australia has joined other countries in 
introducing legislation to try to combat spam. The Australian 
Spam Act 2003 is effective from 11 April 2004 and will be 
enforced by the Australian Communications Authority.  
Under the Act it is illegal to send unsolicited commercial 
electronic messages that have an Australian link. The Act 
covers emails, SMS (mobile phone text messages) and instant 
messaging, but it does not cover fax or telemarketing. 
Certain messages may be exempt from the Act. These include 
messages from government bodies, registered political parties, 
charities, religious organisations and educational institutions 
contacting current and former students. 
Small businesses are being asked to become familiar with the 
Act if they use emails as a marketing tool. Businesses will still 
be able to take out genuine advertising that complies with the 
Act. 
Two new publications are available from www.aca.gov.au or 
www.nioe.gov.au: 
Spam Act 2003: an overview for business 
Spam Act 2003: a practical guide for business 
 
CONSUMER AND SMALL BUSINESS PROTECTION 
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Refunds for consumers—court difficulties  
The ACCC is concerned about difficulties in obtaining court 
ordered refunds in some consumer protection cases, as shown in 

a recent judgment in Danoz Direct. The Federal Court declared 
that a range of claims made by Danoz, about its Abtronic 
Fitness System were misleading or deceptive to consumers.  
Danoz also admitted that certain other claims breached the 
Trade Practices Act. 
The Abtronic sold for $165 and 94 000 of these were sold in 
Australia before the ACCC could stop them—so, in total, 
consumers spent about $15.5 million.  The ACCC sought 
refunds for consumers.   
The court held that it did not have the power to order Danoz 
Direct to provide consumer refunds. Under section 80 
(injunctions), section 82 (damages) and section 87 (other 
orders), the ACCC cannot seek a court order to pay damages or 
compensation for consumers unless they are a party to the court 
action or have given the ACCC written consent to sue on their 
behalf.  The ACCC is currently considering remedies for this 
problem. 
MR 023/04 (26.02.2004)  
 
Misleading advertising—electrical rentals 
The Federal Court has found that Thorn Australia P/L (trading 
as Radio Rentals outside of South Australia) engaged in 
misleading and deceptive conduct in its ‘Rent Two, Get One 
Free’ advertising campaign. In October/November 2002 Radio 
Rentals ran a national campaign which included extensive 
television advertising, claiming that consumers could rent any 
two Radio Rentals products and get a third product rent free. 
However, Radio Rentals failed to sufficiently disclose that 
several important terms and conditions were attached to the 
contracts.  
These included: 

• the price and offer was based on an 18-month consumer 
rental agreement on selected stock 

• the offer was available only while the consumer continued 
to rent the other two items  

• the free rental for the third item was for the item with the 
lowest monthly rental. 

 
Failing to give due prominence in advertisements to the terms 
and conditions of an offer can be a costly exercise when a 
business has to correct the ad. The ACCC will continue to 
monitor advertisements and take necessary action to ensure 
advertisers are upfront about important terms and conditions. 
MR 025/04 (01.03.04) 
  
Consumer refunds—electronic pest repellents 
Consumers who bought electronic pest repellents through the 
Danoz group of companies may get refunds after allegations of 
misleading claims about its Pest Contro and Pest Offense 
devices.  Claims made on packaging, television commercials 
and in catalogues include, in various instances, that the device:  

• is environmentally safe and eliminates the need to use 
unhealthy and expensive chemicals to stop unsightly and 
unhealthy pests and rodents 

• produces an electromagnetic disturbance and an ultrasonic 
barrier, causing an irritating pulsation that drives pests out of 
a home 

• will disrupt the nests of pests inside walls 
• covers a 2500sq ft area 
• has been approved in Europe, America, Canada and Japan 

and has won the Royal Smithfield award for innovation in 
the United Kingdom 

• is the environmentally safe and effective way to get rid of 
pests.   

 see News Releases  2 
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Over 240 000 devices, in various models, have been supplied to 
consumers or wholesalers since 1997. 
The ACCC believed there was little evidence to demonstrate 
that the devices worked to the extent that Danoz stated or 
implied, or that the devices had the sponsorship or approval to 
the extent that Danoz stated or implied. In cooperating with the 
ACCC to resolve the matter, Danoz provided court enforceable 
undertakings, including that refunds would be offered to 
customers who had bought the product since July 1997 and who 
believed they were misled. 
This case should alert traders that when they make claims about 
the operation of devices, they should ensure that they have a 
proper basis for such claims.   
MR 033 (11.03.04) 
 
Media outlets—misleading advertising 
Australian media outlets have been placed on notice of an 
ACCC crackdown on misleading advertising. 
Addressing a consumer law congress in Melbourne on National 
Consumers Day in March, ACCC Chairman, Mr Graeme 
Samuel, warned that the ACCC’s priority in the year ahead was 
to enforce the trade practices law to protect consumers quickly 
and with vigilance. The ACCC strongly believes that 
advertising agencies and media outlets have a responsibility to 
ensure that they do not engage in misleading or deceptive 
conduct in relation to advertising and promotions prepared and 
published by them.  
In terms of misleading and deceptive conduct and 
unconscionable conduct, the ACCC will be on the look out for 
conduct that targets and seeks to exploit disadvantaged and 
vulnerable consumers. 
MR 034 (15.03.04) 
 
MERGERS AND ACQUISITIONS 
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Chairman recommends no change to merger laws 
ACCC Chairman Graeme Samuel has suggest that the Federal 
Court ‘safety valve’, used by AGL to clear its minority 
acquisition in Loy Yang, showed there is no need for change to 
Australia’s current merger laws. AGL sought and received a 
declaration that its Loy Yang acquisition would not breach the 
Trade Practices Act.  
While the ACCC was disappointed by the decision, the case 
shows that, for those parties dissatisfied with the outcome of the 
ACCC’s informal process to assess merger proposals, the safety 
valve is already in place. Companies can apply to the courts for 
a declaration and hold the ACCC accountable.   
About 98 per cent of merger proposals submitted informally to 
the ACCC receive approval. However, some have argued for a 
more formal process to deal with the 2 per cent of mergers that 
are refused. This was considered by the Dawson Committee, 
which recommended the development of a voluntary formal 
clearance process, to operate in tandem with the current 
informal process. It also recommended a tight time frame which 
would see any merger not approved within 40 days by the 
ACCC, as a rejection.  
The ACCC has warned that the rejection rate was likely to rise 
if a more formal merger assessment process was introduced. 
MR 020 (25.2.04) 
 
First Data to acquire Cashcard 
The ACCC will not oppose the proposed acquisition by First 
Data Resources Asia Pacific, of 100 per cent of Cashcard 
Australia’s shares. The ACCC considered the competitive 
impact of the proposal in various markets, and conducted 
extensive market inquiries, consulting with interested parties, 

and found that the presence of other strong competitors in the 
markets is likely to operate as an effective competitive 
constraint on the merged entity, thereby constraining attempts to 
raise prices to consumers. In fact, it may intensify competition.  
The ACCC concluded that the proposed alliance would be 
unlikely to result in a substantial lessening of competition.  
First Data Corporation is a US company involved in secure 
electronic commerce and payment services. Cashcard is a 
privately owned unlisted company that provides high volume 
payment services across the consumer electronic payments 
spectrum, including ATM and EFTPOS, Direct Entry and 
BPAY, Telephone and Internet payments.  
MR 012 (13.2.04) 
 
 Proposed acquisition of Peoplesoft by Oracle 
The ACCC has concerns that the proposed acquisition of 
Peoplesoft Inc. by Oracle Corporation may substantially lessen 
competition, thereby breaching the Trade Practices Act.  
The ACCC has contacted many Australian organisations, both 
public and private, which use enterprise application software.  
Many of these organisations have stated that the proposed 
acquisition will restrict their choices significantly and lower the 
level of competition, especially in complex financial 
management software and human resource management 
software. 
The ACCC’s concerns are consistent with the recent decision by 
the US Department of Justice to oppose the acquisition. Oracle 
has stated that it will challenge the decision. 
Given that the matter is likely to be considered by the US 
courts, the ACCC will not be taking action at the moment. The 
ACCC recognises that the proposed acquisition has wide 
ranging international consequences. 
MR 037 (18.03.04) 
 
RESTRICTIVE TRADE PRACTICES 
 

Sideshow alley  
The ACCC alleges the Showmen’s Guild of Australasia, along 
with two corporations and eight individual members, engaged in 
exclusionary conduct and has instituted proceedings in the 
Federal Court. The guild represents showmen operating 
sideshow amusements in the ACT, New South Wales, the 
Northern Territory and Queensland.  
The ACCC alleges that on three occasions the Showmen’s 
Guild and certain individual members and their affiliated 
corporations entered into an agreement, arrangement or 
understanding with one another not to supply amusement 
services to particular independent organisers.  
On 22 December 2003 the ACCC granted the guild 
authorisation for its code of conduct, membership rules and 
collective negotiation agreements, but did not allow it to engage 
in any other type of anti-competitive conduct. The ACCC is 
seeking declarations, injunctions, monetary penalties and court 
orders that the guild notifies all its members of the action.  
MR 014 (19.2.04) 
 
Catholic health facilities to collectively bargain 
The ACCC has authorised a network of Catholic health 
facilities to collectively bargain with health funds, the 
Repatriation Commission, and other suppliers, via a common 
agent. The ACCC is satisfied that allowing the eight private 
hospitals in the network to negotiate through a common agent 
would reduce the cost of negotiating agreements with health 
funds and the Repatriation Commission.  It is also satisfied that 
the effect on competition would be minimal. 

 see News Releases  3 



The healthcare facilities are owned by the Sisters of Charity, 
Mercy Health and Aged Care or Holy Spirit Care Services, and 
are located in Queensland, New South Wales, Victoria and 
Tasmania.  Some are jointly owned. 
However, the ACCC has only authorised five private hospitals 
in the network to collectively boycott health funds and the 
Repatriation Commission.   
The decision and further information will be available on the 
ACCC’s website, www.accc.gov.au. 
MR 031 (05.03.04) 
 
AUTHORISATIONS AND NOTIFICATIONS 

________________________________________________________________________________ 
ACCC briefing   *for details visit ACCC website www.accc.gov.au

Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 

 

Mortgage industry rules 
The ACCC has authorised the Mortgage Industry Association of 
Australia’s disciplinary rules. The rules are likely to help 
member mortgage brokers to act ethically and professionally in 
the industry, resulting in a net public benefit.  
The rules set out standards of conduct for the industry, and a 
process for an independent tribunal to hear allegations of 
misconduct against members. The tribunal would have the 
power to sanction or expel a member found guilty of 
misconduct. 
The MIAA, an industry association for mortgage brokers, has 
been encouraged to adopt some of the governance proposals 
made by interested parties. Several have called for the 
governance regime to be subject to an external review, and for 
tribunal decisions to be publicly available. 
MR 015 (19.2.04) 
 
Plan to reduce queue at port of Newcastle 
Interim authorisation (allowing the parties to engage in certain 
conduct while the ACCC considers the merits of the 
application) has been granted to a plan by Port Waratah Coal 
Services to reduce the queue of vessels waiting to load coal at 
the Port of Newcastle. 
Essentially the plan reduces the amount each producer can 
export through the port on a pro rata basis so that the overall 
amount handled by the port better matches the amount that can 
be delivered by the rail system. 
The ACCC recognises that the current situation is urgent, as 
around 40 vessels are currently sitting off the port.  This results 
in a substantial cost to the industry because coal producers must 
pay demurrage fees to vessel owners while their vessels are 
sitting in the queue. Without this solution in place, PWCS 
estimates that producers could be paying up to A$200 million 
this year in demurrage.   
It is important to note that this interim decision does not 
necessarily anticipate the ACCC’s final decision on the matter, 
and that the ACCC will continue to consult with interested 
parties.   
 

 
REGULATED SERVICES 
 

Airport price monitoring  
The prices airports charge airlines for airport services such as 
use of runways, parking aprons and terminal facilities, have 
increased considerably in the past two years, according to the 

ACCC’s airport monitoring report. The Airports Price 
Monitoring and Financial Report 2002–03 reviewed the prices 
charged by Adelaide, Brisbane, Canberra, Darwin, Melbourne, 
Perth and Sydney airports. It shows that in the two years from 
2000–01 to 2002–03 average prices have increased substantially 
at all major airports, with greater security requirements since 11 
September 2001 a major part of the increase.  
Price caps and price surveillance were removed from these 
airports between October 2001 and June 2002 and replaced by 
price monitoring to be conducted for the next five years. This 
meant that airports are no longer required to notify the ACCC 
before lifting charges for aeronautical services.   
MR 019 (24.2.04) 
 
Broadband take-up figures—September 2003 
An update of the ACCC’s Snapshot of Broadband Deployment 
shows that, as at the end of September 2003, there were 610 800 
broadband services connected across Australia—an increase of 
94 000 since June 2003.  
Current and previous ACCC Broadband Snapshot reports are 
available on the ACCC website. 

 MR 027 (04.03.04)  
 
Australia Post monitoring 
The ACCC has released for comment draft record keeping rules 
that will establish a regulatory accounting regime for Australia 
Post. The accounting framework established by the rules is 
intended to increase the transparency of Australia Post’s 
accounting with reference to any allegation of cross 
subsidisation between ‘reserved’ and competitive services. 
The ACCC is seeking the input of other interested parties as 
well as Australia Post before finalising the record keeping rules. 
The draft rules and an accompanying issues paper can be 
obtained from the ACCC’s website.  
MR 036 (17.03.04)  
 
ACCC action against Telstra—broadband pricing 
The ACCC issued a competition notice to Telstra for the pricing 
of its broadband internet services. 
The ACCC believes that Telstra was engaged, or is engaging, in 
anti-competitive conduct in its wholesale pricing of high speed 
internet services in light of its retail offerings. 
The ACCC was aware that negotiations between Telstra and its 
wholesale customers had been under way since the ACCC 
issued a consultation notice to Telstra.   
The ACCC expected these negotiations to take place as a matter 
of urgency. Telstra needed to reach agreement on its 
competitive wholesale rate structure quickly with its wholesale 
customers.  
The ACCC will decide whether or not further action is 
appropriate, being guided by the results of its continuing 
investigation and the progress of negotiations between Telstra 
and wholesale access seekers. 
MR 039 (19.03.04) 
 
Gas access regime benefits—ACCC submission 
The ACCC has provided a submission in response to the 
Productivity Commission’s draft report on the National Gas 
Access Regime. 
The submission endorses the Productivity Commission’s 
findings that gas pipelines possess special economic 
characteristics that warrant their continued regulation through 
an industry specific regime. However, the ACCC does not 
support the Productivity Commission’s finding that the current 
regime should be scaled down. The ACCC submission provides 
evidence indicating the access regime has delivered substantial 
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benefits to the Australian economy which are likely to increase 
in the future, and that by international standards, the regime 
provides competitive incentives for investment in gas pipelines. 
The findings in the ACCC’s submission are based on a 
quantitative and market-based assessment by ACIL Tasman. 
The ACIL report estimates that the current gas framework could 
increase Australia’s gross domestic product by up to $1.1 
billion over the next decade. The gas regime also has the 
potential to stimulate additional gas consumption equivalent to 
the size of the combined NSW and ACT markets. 
The ACCC submission outlines refinements that could be 
undertaken to improve the operation of the current regime while 
protecting the substantial benefits on offer. 
MR 040 (19.03.04)* 
 
Electricity transmission investment—ACCC discussion 
paper 
The ACCC has issued two papers discussing the framework for 
transmission expansion in the national electricity market. The 
papers are directed at providing greater certainty for new 
investment while also improving the checks and balances on 
investments for the benefit of consumers. 
The first paper is a draft decision relating to the ACCC’s current 
review of the regulatory test (a cost-benefit test used by 
transmission and distribution businesses to assess the economic 
efficiency of network investments).  The draft decision 
discusses ways of including competition benefits in the cost-
benefit analysis.   
The second paper, looking at new investment, forms part of the 
ACCC’s Statement of Regulatory Principles which sets out the 
way the ACCC regulates electricity transmission businesses. 
The ACCC invites interested parties to comment on both papers 
by April.  It aims to finalise its review of the regulatory test in 
June. The capital expenditure framework forms part of the 
Statement of Regulatory Principles, on which a draft decision is 
expected in May. 
MR 041 (22.03.04) 
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NSW 
Once again, the ACCC took part in the Franchising and 
Business Opportunities Expo recently held at Darling Harbour 
in Sydney.  The ACCC gave away thousands of  publications 
to potential franchisees and franchisors regarding their rights 
and obligations under the Trade Practices Act, particularly the 
Franchising Code of Conduct. Given the recent Federal Court 
decisions in Lawson's Trading Co Pty Ltd and Synergy in 
Business Pty Ltd (in Liquidation), the most common question 
asked of ACCC officers at the Expo was "what is the 
difference between a franchise and a licence?". If you require 
information regarding your rights and obligations in relation to 
the Franchising Code of Conduct, contact the NSW Small 
Business Manager or NSW Regional Outreach Manager. 

WA  
Wagin Woolorama 5 & 6 March 2004 
Wagin Woolorama, the premier sheep show in Western 
Australia which is run in conjunction with the Wagin 
Agricultural Show, was home for an ACCC information booth 
as part of the Rural and Regional Program.  Over 27,500 
visitors enjoyed the warm weather, the enhanced facilities, a 
revised program and a comprehensive show and trade fair. 
Visitors to the information booth were offered an ACCC “show 
bag” to take home and it proved popular with callers and the 
must have bag for agricultural college students.  Staff visited 
business exhibitors at their stands for brief chat and to 
distribute information packs which were well received.  

_
A

QLD 
The ACCC small business manager in Queensland, Paul Jones, 
has been presenting information about the Trade Practices Act 
to HIA members in south east Queensland. As part of 
‘improving knowledge for builders’, the 2-month seminar 
program has brought together over 290 building contractors to 
learn about Trade Practices Act protection for small business 
and their obligations under the Act.  
In conjunction with the Aboriginal Coordinating Council, Paul 
has also met with community leaders and the CEOs of four far- 
north Queensland indigenous communities, discussing 
prospective growth of Storecharter and consumer protection 
issues that are specifically relevant to these remote 
communities.   
Both projects are continuing. 
  

______________________________________________
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SA 
The South Australian office recently hosted the inaugural 
meeting of its Regional Consultative Forum. Members of the 
committee include Business SA, the SA Farmers Federation, 
Motor Trade Association, Eyre Regional Development Board, 
South East Area Consultative Committee, with participation 
from state government agencies. Discussions focused on the 
effectiveness of the ACCC’s outreach efforts in reaching a 
wide audience, and whether the business community was
sufficiently alert to risks and aware of the law. 
The feedback on the ACCC’s current communication strategy 
was positive, with many useful suggestions put forward on 
how to improve participation by the small business community. 
The next meeting is scheduled for August. 
ACCC hot spot—telecommunications guidelines 
A free 27-page document which provides an overview of the 
competition notice regime in the telecommunications industry 
is available on publications page of the ACCC website at 
www.accc.gov.au.  
TAS  
The ACCC’s Tasmanian Regional Director attended the 
Electricity Customer Consultative Committee (ECCC) on 24 
February.  The committee meets quarterly to provide the 
Electricity Regulator with input on matters affecting 
Tasmanian electricity customers. The ECCC is an important 
part of the regulatory framework for the electricity supply 
industry. It ensures that groups representing customer interests 
including householders, small businesses and rural consumers 
are informed as to developments in the industry and that the 
Regulator is informed of issues from the perspective of those 
groups. At the latest meeting a discussion paper on the 
electricity retailer’s credit policy was considered and a report 
from the Electricity Ombudsman was provided. The ECCC 
will merge with the Gas Customer Consultative Committee to 
provide members with a greater understanding of the wider 
energy issues in Tasmania.   
_________________________________ 
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June 2004 
Alleged unconscionable conduct—debt relief 
	  

The ACCC instituted proceedings against the debt relief 
administrator, Fox Symes & Associates, its directors, and also a 
related  company,  alleging  misleading  and  deceptive  conduct 
and unconscionable conduct. 
	  

The ACCC alleges that Fox Symes made false or misleading 
representations when advertising and counselling clients that: 
	  

1) their services would release clients from debt and that it was 
not bankruptcy 
2) all of their consultants were professional debt management 
consultants 
3) clients’ credit ratings would not be adversely affected 
4) creditors would be repaid in full, when, in fact, Debt Relief 
Services Pty Ltd, an undisclosed related company, received part 
of the repayment sum 
5) debts would be frozen immediately 
6) interest would not accrue. 
The ACCC further alleges that the two companies engaged in 
unconscionable conduct because they were aware that their 
customers were likely to be financially or socially vulnerable 
but nonetheless knowingly exploited that vulnerability. 
MR 061 (15.04.04) 

International website sweep 
The online environment is safer after an Australian-led 
international internet sweep, which resulted in more than 30 
Australian traders taking down or amending websites found to 
be misleading and deceptive. The international sweep involved 
consumer  protection  agencies  from  24  countries  that  are 
members   of   the   International   Consumer   Protection   and 
Enforcement Network (ICPEN). In Australia, the ACCC and 
state/territory fair trading agencies examined over 3000 sites for 
misleading representations or other breaches of the law. 
	  

The ACCC targeted websites that were ‘too good to be true’, 
such as those promoting work-at-home schemes with 
unbelievable promises, miracle cures, lottery scams, pyramid 
selling schemes, get-rich-quick schemes, prizes and free offers 
which were not actually free. 
MR 070 (30.04.04) 
	  

Refunds from property developer 
Property buyers will receive refunds following an ACCC 
investigation of a property development at Hill End, in central 
New South Wales. The directors of the property developer Hill 
End Recreation Park Pty Ltd (trading as Hill End Property 
Group) have acknowledged that consumers were misled by the 
actions of the company and its representatives, and have given 
the ACCC personal undertakings to ensure all buyers receive 
refunds. 
MR 085 (14.05.04) 

Property scams will be pursued 
In a speech to the Real Estate Institute of Victoria the ACCC 
Chairman, Graeme Samuel, reiterated the ACCC’s commitment 
to protecting consumers from misleading property scams. These 
scams will be pursued regardless of the methods used to entice 
potential investors, be they through seminars or methods such 
as spam mail, direct marketing, telemarketing and door-to-door. 
	  

Among the ACCC’s concerns are dummy bidding and under- 
and over-quoting. The ACCC views these practices as 
misleading  and  deceptive  because  they  inhibit  prospective 
buyers and the general public from making decisions informed 
by accurate price information. Mr Samuel noted advances in 
state legislature in these areas and cautioned that the ACCC can 
and will intervene, regardless of state laws, if realtors are 
believed to be acting in contravention of the Trade Practices Act 
and engaging in deceptive or misleading conduct. 
MR 046 (25.03.04) 
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REPORTS AND SPEECHES 

CONSUMER AND SMALL BUSINESS PROTECTION 

From the Small Business Commissioner 
	  

As we finalise this briefing, the government has just announced 
details of a major package of Trade Practices Act reforms to 
‘improve the operation of fundamental provisions in the Act and 
to enhance administrative processes’ with a particular impact on 
small business. 

	  

These initiatives follow major reviews into the Trade Practices 
Act and benefits for small business are focused on: 

	  

• notification of processes for collective bargaining by small 
businesses with big business 

	  

• clarifying the prohibition on misuse of market power in 
section 46 of the Trade Practices Act 

	  

• extending the application of the prohibition on 
unconscionable conduct in business transactions in section 
51A(c) of the Trade Practices Act. 

	  

The reforms also include new merger processes, reforms to non- 
merger authorisation processes, the treatment of genuine joint 
ventures and increased penalties for breaches of competition 
provisions. 

	  

Legislation to implement the package of reforms is to occur 
before Parliament rises in June. When the legislation is 
approved, we will give our small business network more 
detailed information about these new provisions. 

UNCONSCIONABLE CONDUCT 

	  



False and misleading weight-loss promotion 
The  Federal  Court  has  found  a  promoter  of  weight-loss 
products, Mr David Francis, made false and misleading claims 
about a ‘ThermoSlim’ wafer-biscuit product.  Mr Francis had 
made various representations about the benefits of eating 
ThermoSlim wafers including that people could lose weight 
without undertaking any other method of weight-loss (including 
dieting or exercise). 
The court has ordered Mr Francis not to make representations 
that consuming ThermoSlim, or any substantially similar food 
product, can cause people to lose weight by burning the body's 
fat. Mr Francis was also ordered to pay costs to the ACCC. 
MR 064 (28.04.04) 

Domain name billing 
An Australian internet domain name registrar, Domain Names 
Australia, and its sole director, Mr Chesley Paul Rafferty, have 
been found to have engaged in misleading conduct in the 
distribution of particular domain name registration notices. The 
notices  in  question  invited  recipients  to  register  a  particular 
internet domain name that was in many cases very similar to 
their existing internet domain name. 
	  

Specifically, it was found the notice falsely conveyed that: 
	  

1) the registration of the recipient’s existing domain name had 
expired  or  would  expire  if  payment  was  not  made  by  the 
‘Return Date’ 
2) Domain Names Australia Pty Ltd was offering to re-register 
or renew the recipient’s existing domain name 
3) the recipient would be required to pay the amount mentioned 
in the notice to maintain the registration of his existing domain 
name. 
	  

The ACCC was particularly concerned that the notices affected 
consumers and businesses that are vulnerable and disadvantaged 
because of their lack of internet experience and knowledge. The 
company and Mr Rafferty are under orders to restrain them 
from engaging in conduct of this nature for three years. 
	  

MR 065 (27.04.04) 

Misleading cordial labelling 

The need for food manufacturers to exercise caution in product 
labelling  was  underlined  by  a  Federal  Court  finding  that 
Cadbury Schweppes Pty Ltd engaged in misleading conduct in 
marketing its Cottee’s banana mango and apple kiwi cordials. 
The labelling, which displayed pictorial representations of 
bananas, mangoes, kiwis and apples, was found to have the 
potential to convey the impression that the cordial contained 
real bananas and mangoes when it did not. Justice Gray 
emphasised the importance of the overall impression given to 
consumers and found that using the phrase ‘flavoured cordial’ 
was not enough to overcome the effect of the depiction of real 
fruit. 
	  

Cadbury  Schweppes no  longer  manufactures  or  supplies  the 
banana mango flavoured cordial and has relabelled the apple 

The orders without a finding of liability provide for: 
	  

1) an injunction restraining Berri from making representations 
that its fruit juice products containing reconstituted fruit juice 
were made ‘from Australian and imported reconstituted fruit 
juice depending on seasonal availability’ 
	  

2) an order that Berri conduct a review of its fruit juice labels, 
by an independent person with trade practices expertise 
	  

3) a contribution to the ACCC’s costs of $100 000. 
	  

ACCC  Chairman,  Mr  Graeme  Samuel,  noted  Berri’s 
cooperation in concluding the proceedings. 
MR 073 (03.05.04) 

Medical insurance 
The   Federal   Court   has   made   orders   by   consent   against 
Medibank Private Limited for misleading advertising of its 
health insurance products in two separate advertising campaigns 
run in relation to the introduction of lifetime health cover in 
March–June 2000 and August 2000. 
	  

The first campaign represented that the cost of its PackagePlus 
health insurance product would not increase in 2000, when in 
fact premiums did increase. The second campaign claimed that 
consumers who switched from another health insurance fund to 
Medibank Private were eligible to have ‘any waiting periods 
waived’ and would ‘get 30 days free’ health insurance cover, 
when only certain waiting periods were waived and conditions 
applied to the 30 days free cover. 
	  

As part of the resolution of the proceedings Medibank Private 
has agreed to pay $5 million to establish a special fund to 
provide benefits to be paid to members normally ineligible for 
claims, for leading edge clinical intervention procedures. 
MR 082 (14.05.04) 

Environmental bag claims 
The distributor of Earthstrength plastic kitchen, garbage and 
freezer bags, Lloyd Brooks, has been found guilty of misleading 
and deceptive conduct in claiming beneficial environmental 
characteristics  that  its  bags  do  not  possess.  Earthstrength’s 
plastic  bags  were  distributed  nationally  to  retailers  such  as 
Coles, K-mart and Woolworths. 
	  

Environmental claims on the packaging included that ‘this bag 
won’t contribute to the landfill problem. It will make it 
disappear’. Lloyd Brooks also represented on its Earthstrength’s 
website that the plastic bags were made from technology using 
tapioca starch which, when composted, would biodegrade in 28 
days. Lloyd Brooks could not substantiate these claims. 
	  

The Federal Court made orders restraining the company from 
supplying  Earthstrength  bags  in  their  current  packaging  and 
from promoting that the bags biodegrade, disintegrate or will be 
of  benefit  to  the  environment  unless  it  has  independent 
scientific evidence to support such claims. 
MR 087 (25.05.04) 
	  

Food regulation cooperation 
Greater cooperation is planned between the ACCC and the body 
responsible for developing food standards, Food Standards 
Australia New Zealand (FSANZ), after they signed a 
Memorandum of Understanding on 29 April 2004. 
	  

In Australia, consumers spend more than $75 billion annually 
on food, representing 45 per cent of total Australian retail 
consumer   spending.   The   MOU   will   enable   a   nationally 

kiwi  flavoured  cordial  concentrate.  Cadbury  Schweppes 
ordered to pay 70 per cent of the ACCC’s costs. 
	  

MR 074 (03.05.04) 
	  

Origin labelling—fruit juice 

was 

Orders by consent have been made against Berri Ltd for alleged 
misleading conduct in the place of origin labelling of a number 
of its fruit juice and fruit drink products. 
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coordinated   approach   to   promoting   and   enforcing   trade 
practices compliance within the food industry. 
	  

MR 068 (29.04.04) 

Visy acquisition allowed 
The ACCC will not intervene in Visy Industrial Packaging’s 
proposed acquisition of ACI Plastics Packaging’s non-beverage 
container and closure businesses. Visy and ACI both currently 
produce  a  variety  of  plastic  containers  and  plastic  closures. 
ACI’s  non-beverage  containers  are  used  for  industrial, 
household and niche food markets, personal care and 
pharmaceutical applications, as well as laminated tubes for 
personal care products. 
	  

The ACCC has concluded that the new merged entity would be 
subject to significant competitive market forces. The market for 
non-beverage rigid plastic containers, the relevant market in this 
proposition, is subject to competitive forces from domestic 
suppliers, both large and small, importers, and from suppliers of 
different packaging materials such as glass, metal and paper 
products. 
MR 051 (01.04.04) 
	  

MYOB acquisition allowed 
The ACCC will not oppose MYOB’s proposed acquisition of 
Solution 6’s Accounting and Compliance Business. MYOB and 
Solution 6 are major, Australian-based suppliers of software to 
the accounting profession and other businesses. 
	  

The ACCC carefully considered the likely impact of the 
acquisition on the business management application software 
market. It conducted extensive market inquiries with many 
customers, accounting bodies and competitors of the merging 

Illegal selective distribution policy 
FILA Sport Oceania must pay penalties of $3 million following 
ACCC proceedings and a Federal Court finding that its selective 
distribution policy for the supply of Australian Football League- 
licensed apparel to retailers breached the Trade Practices Act. 
	  

FILA operated as a wholesaler of apparel merchandise for the 
Adelaide Crows, Essendon Bombers, Geelong Cats, Melbourne 
Demons and Western Bulldogs. 
	  

The court found that FILA implemented a policy in late 1999 to 
only  supply  clothing  retailers  with  FILA  AFL-licensed 
apparel if retailers agreed  not to  stock  AFL-licensed  apparel 
from FILA’s competitors. During the 19 months the policy was 
in place, FILA withdrew its supply of FILA AFL-licensed 
apparel from several major retailers who did not embrace the 
FILA policy. 
	  

Justice Heerey found that FILA had misused its market power 
and engaged in exclusive dealing. He commented that: ‘...this 
was a serious, blatant contravention extending over a substantial 
period of time which caused major damage to several 
businesses’. 
MR 053 (02.04.04) 
	  

Alleged attempted price fixing—property developer 
The ACCC instituted proceedings against property developer 
Anglo Estates and its directors alleging that they attempted to 
broker a price fixing and other arrangement with the Shire of 
Esperance over the sale of the shire’s land. 
	  

It is alleged that between September 2002 and February 2003 
Anglo Estates wrote to and had meetings with the shire, seeking 
an arrangement where the shire would not sell vacant residential 
lots of land in its Flinders Estate development for less then 
$80 000 per lot when they first became available, with annual 
CPI adjustments for subsequent years; or that the shire would 
not develop and sell to the public until the end of 2010 some of 
its vacant residential lots in its Flinders Estate development. 
	  

The ACCC has not alleged that the shire has contravened the 

parties.  The  ACCC 
service levels. 
	  

Overall,  the  ACCC 

noted  their  concerns  about  quality  and 

found  that  the  merged  entity,  although 
enjoying  a  significant  market  share,  would  be  subject  to 
significant competition from other expanding software suppliers 
and  new  entrants  to  the  market,  thereby 
attempts to raise prices to customers. 
MR 084 (19.05.04) 

constraining any 

ACCC to oppose Boral's proposed acquisition 
The  ACCC  opposed  the  proposed  acquisition by  Boral  of 
Adelaide   Brighton.   Both   companies   are   involved   in   the 
production and/or distribution of various cement and concrete 
products. 
	  

An extensive and wide ranging ACCC investigation found that 
the proposed acquisition would likely result in a substantial 
lessening of competition in downstream markets, including pre- 
mixed concrete and concrete masonry markets in a number of 
geographical areas, placing it in breach of the Trades Practices 
Act. Adelaide Brighton currently constitutes a significant 
competitive element in the cement and concrete industries. 
Boral’s acquisition of Adelaide Brighton would remove this 
largely independent source of cement supply from the market. 
ACCC market inquiries found that imports were unlikely to act 
as   a   sufficient   competitive   constraint   on   the   remaining 
Australian cement producers should the acquisition take place. 
MR 080 (13.05.04) 

Trade  Practices  Act  in  any  way. 
declarations,  injunctions,  pecuniary 
compliance programs and costs. 
MR 044 (25.03.04) 

The  ACCC  is 
penalties,  trade 

seeking 
practice 
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RESTRICTIVE TRADE PRACTICES 

MERGERS AND ACQUISITIONS 

	  

	  
HOT SPOT—Competing Fairly Forum 2004: Franchising 
The topic for this year’s ACCC Competing Fairly Forum will 
be ‘Franchising: Is it right for you?’ The panel will consist of 
the Chairman of the ACCC, Graeme Samuel; Richard Evans, 
Chief Executive of the Franchising Council of Australia; a 
franchisor, a franchisee, and a representative from the Office of 
the Mediation Advisor. The forum will be hosted by Emma 
Alberici of ABC’s Business show and more recently the 7.30 
Report. Discussion will examine: issues to consider before 
entering a franchise; maintaining good franchisee–franchisor 
relationships during a franchise agreement; and issues 
surrounding  the  termination  of  a  franchise  agreement.  The 
forum  will  be  video  taped  and  distributed  via  the  ACCC’s 
Small Business, Rural and Regional outreach program from 
September/ October. Watch this space for more details… 
	  

	  

	  



Penalty for resale price maintenance 
Former General Manager of the Chaste Corporation, Mr 
Xenoudakis, has been ordered by the Federal Court to pay a 
personal penalty of $25 000 for his involvement in resale price 
maintenance in promoting and selling the TRIMit weight-loss 
product.   Mr Xenoudakis admitted that he recruited area 
managers to enter into agreements with Chaste stating that 
Chaste would be responsible for setting the price at which area 
managers sold TRIMit to retailers and that there would be no 
discounting or price cutting, in breach of the resale price 
maintenance provisions of the Trade Practices Act. 
	  

The court has made injunctions restraining Mr Xenoudakis from 
repeating this conduct and ordered that he also pay costs of 

Trade  Practices  Act.  It  was  alleged  that  unions  prevented 
construction workers and vehicles from entering the site and 
induced construction workers not to attend work. 
	  

The unions submitted that they engaged in the unlawful conduct 
because the company operating the plant post-construction had 
refused to negotiate certified agreements with the unions 
governing the terms and conditions of its employees and 
proposed using non-local labour. The court granted injunctions 
against the unions restraining them from engaging in similar 
conduct at any land-based gas processing plant located or under 
construction  in  Victoria  until  2008.  The  unions  were  also 
ordered to implement a trade practices compliance program and 
place in their respective journals a public notice detailing the 
substance of the orders made by the court. The orders were 
made with the consent of the parties. 
MR 075 (03.05.04) 
	  

Taxi company—anti-competitive practices 
The ACCC has reminded taxi companies not to engage in anti- 
competitive practices after Tamworth Radio Cabs Co-operative 
Ltd provided the ACCC with a court enforceable undertaking to 
cease various anti-competitive practices. The ACCC considered 
that  a  points  system  which  shared  jobs  longer  than  30 
kilometres between drivers, Tamworth Radio Cab’s ban on 
drivers accepting private or direct bookings, and restrictions on 
where drivers could buy fuel breached the Trade Practices Act. 
	  

Tamworth Radio Cabs Co-Operative Limited has ceased the 
conduct and provided an undertaking to the ACCC that it will 
notify all taxi operators of the changes, hold a meeting to amend 
and engage a solicitor to review its rules and develop a trade 
practices compliance program. 
MR 048 (29.03.04) 

$8000. The  ACCC’s  case  continues  against  Chaste  (in 
liquidation), Mr Peter Foster and six other respondents. 
	  

MR 056 (07.04.04) 
	  

Record penalties in Transformer Cartel bust 
Penalties for companies and senior executives involved in the 
power transformer and distribution transformer cartels have 
reached record levels of $35 million following an order of $14 
million  in  penalties  against  ABB  Power  Transmission 
liquidation)  and  ABB  Transmission  and  Distribution  by 
Federal Court in Sydney. 

(in 
the 

The ABB respondents were found to be involved in price fixing 
and market sharing contraventions of the Trade Practices Act. 
These illegal arrangements affected the supply of power 
transformers  and  distribution  transformers  to  many  of  the 
largest electricity transmission and distribution utilities across 
Australia. However, as ACCC Chairman Graeme Samuel has 
said, by impeding competition ‘it is the Australian consumer 
who has ultimately paid the price’. 
MR 057 (07.04.04) 
	  

Cargo shipping rate rises 
An  ACCC  position  paper  concludes  that  there  should  be  a 
partial revocation of an agreement which exempts a group of 
cargo shipping lines from some of the anti-competitive 
provisions of the Trade Practices Act. The ACCC investigation 
follows allegations from Australian importers of unreasonable 
increases in freight rates for cargo being shipped from North 
East Asia to Australia. 
	  

The Act allows international shipping cargo operators a special 
exemption from several laws that prohibit anti-competitive 
conduct on the basis that the public benefits of improved 
scheduling and certainty of services outweigh any anti- 
competitive detriment. However, the ACCC has a responsibility 
to investigate situations where the exemption may have been 
used to unreasonably raise prices. 
	  

After investigating the conduct of the cargo shipping group in 
question, the Asia-Australia Discussion Agreement, the ACCC 
concludes that the AADA’s power to legally fix prices should 
be disallowed. Following public consultation, the ACCC will 
determine its final position and report to the Minister for 
Transport and Regional Services who will make a decision on 
the ACCC’s recommendation. 
MR 054 (05.04.04) 
	  

Unions penalised for secondary boycott 
Unions that engaged in pickets at the Patricia Baleen gas plant 
in Victoria in October of 2002 are to be penalised a total of 
$300 000 for breaching the secondary boycott provisions of the 

Tasmanian chicken growers to collectively bargain 
Tasmanian chicken growers will be able to continue bargaining 
collectively with Inghams for a further six years following an 
ACCC authorisation.  The ACCC was of the view that several 
benefits would  result from the authorisation, the  most 
significant of which was the cost savings that would accrue 
from allowing the growers to negotiate collectively rather than 
individually. The competitive pressure to which Inghams and its 
growers are subject from retailers and fast food chains would 
likely ensure that these costs savings would, for the most part, 
be passed on to consumers. 
	  

MR 062 (16.04.04) 
	  

Collective bargaining for newsagents 
Newsagents will be able to engage in collective bargaining with 
major publishers and distributors of magazines after the ACCC 
issued  an  authorising  decision.  The decision was  announced 
after negotiations with industry bodies to limit any anti- 
competitive effect. It is hoped that this decision will provide 
newsagents with an opportunity to have greater input into the 
terms and conditions of their contracts with major publishing 
companies. Small publishers and distributors are not affected by 
this decision.  Under the authorisation bargaining groups are 
restricted to the state level; there is a limit to the terms and 
conditions to be negotiated collectively; and any newsagents, 
publishers and distributors who wish to continue to negotiate 
individually are free to do so. 
	  

MR 067 (28.04.04) 
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AUTHORISATIONS AND NOTIFICATIONS 

	  

	  



Collective bargaining for NSW TAB agents 
	  

The ACCC saw a benefit in allowing TAB agents in NSW, 
most of which are small businesses, to collectively bargain with 
TAB. This is likely to give agents greater input into contracts 
and lead to the most effective terms and conditions. Although 
the price at which wagering services are supplied to consumers 
is regulated by government legislation, the ACCC considers this 
decision may result in competition between agents to provide 
the highest levels of service to consumers. 
	  

In granting authorisation for a period of five years, the ACCC 
notes that it in no way compels TAB agents or TAB Limited to 
participate in the collective bargaining process proposed by the 
TAB Agents’ Association. 
MR 066 (28.04.04) 
	  

Levy schemes to help bricklayer shortage 
The ACCC issued draft decisions proposing to authorise levy 
schemes to help alleviate the current shortage of skilled 
bricklayers in Australia. Industry associations applied to impose 
small levies on products manufactured and sold in NSW, SA, 
WA, QLD and the ACT while Victorian associations have also 
applied to continue to operate a similar scheme in Victoria. The 
proposed levies will be imposed at a rate of $2 per thousand 
bricks and 10c per square metre of concrete masonry blocks 
sold and will be matched by voluntary industry contributions. 
	  

The ACCC has assessed that the public benefit arising from the 
possibility of more skilled brick layers will outweigh any 
detriment  flowing  from  increases  in  the  cost  of  building 
materials to consumers. The ACCC will undertake public 
consultation on its draft decision before making a final decision. 
MR 063 (21.04.04) 
	  

Port of Newcastle coal vessel queue 
The ACCC has proposed to grant authorisation to a capacity 
allocation system to reduce the queue of vessels waiting to load 
coal at the Port of Newcastle. The proposal is to authorise the 
system until the end of 2004, creating a breathing space for the 
coal industry to develop a longer term solution, while stopping 
ongoing public detriment which may derive from the distortion 
of competition between producers. 
	  

The ACCC found that the capacity allocation system allows for 
a  reduction  in  the  queue  without  negatively  affecting  the 
amount of coal exported. It does so by matching demand for 
coal exports with the capacity of the infrastructure to deliver it. 
	  

The interim authorisation has since been amended, prohibiting 
coal producers from selling coal export allocations to one 
another.  The ACCC is continuing to investigate the system. 
MR 058 (08.04.04) & MR 081 (13.05.04) 

EFTPOS challenge upheld 
A regulatory solution may now be the best means of changing 
the system of EFTPOS (electronic funds transfer at point of 
sale) transaction wholesale fees following an Australian 
Competition  Tribunal  decision  to  deny  authorisation  to  an 

The  tribunal  considered  that,  on the evidence available, any 
public benefits arising from the agreement were outweighed by 
the detriments. It has, however, acknowledged the importance 
of access reform to ‘enhance competition, and as a consequence 
efficiency’. 
MR 088 (27.05.04) 
	  

Public liability insurance for not-for-profit organisations 
Public liability insurance will be more easily obtainable for not- 
for-profit organisations after the ACCC granted a conditional 
authorisation for Allianz Australia, QBE Insurance (Australia) 
and  NRMA  Insurance  to  provide  a  joint  public  liability 
insurance product. 
	  

This decision is a response to the recent difficulties these 
organisations faced in obtaining insurance and the resulting 
cancellation of some community events. While the ACCC is 
concerned that the arrangement may have a detrimental effect 
on competition, it has concluded that, subject to certain 
conditions  relating  to  statistical  collection  and  dispute 
resolution processes, the arrangement is likely to result in a net 
public benefit. The ACCC has granted conditional authorisation 
to the arrangements until 31 December 2006. 
MR 042 (25.03.04) 
	  

Competition tribunal upholds NSW Health authorisation 
The NSW Department of Health will be conditionally allowed 
to require private in-patients in NSW public hospitals to obtain 
pathology services from NSW Health pathologists after the 
Australian Competition Tribunal reviewed an ACCC decision. 
The tribunal found the conduct generates significant public 
benefits such as efficiency gains and funding of education and 
research, as well as the pathology service more broadly. The 
tribunal  has  authorised  this  policy  of  NSW  Health  for  five 
years. 
	  

The tribunal’s decision confirms NSW Health should allow 
doctors to seek second opinions from private pathologists if this 
is in the best interests of the patients. Allowing doctors to use 
alternative private pathologists minimises any detriments 
associated with the removal of choice, including constraining 
pathology charges in the public sector. 
MR 059 (13.04.04) 

Electricity transmission decisions 
Draft decisions released by the ACCC pave the way for an 
increase in revenue caps for TransGrid and EnergyAustralia, the 
transmission network service providers in the NSW and ACT 
region, in turn allowing for greater investment in the 
transmission networks from 2004–09. 
	  

ACCC   commissioner,   Mr   John   Martin,   said, ‘The   draft 
decisions provide for total investment in NSW and the ACT 
worth about $296 million on average each year, a significant 
increase from the current level of about $237 million per year. 
‘Investment will total nearly $1.5 billion over five years, 
allowing TransGrid and EnergyAustralia to respond to the large 
increases in forecast demand while improving the reliability of 
their transmission networks by replacing ageing assets.’ 
	  

The investment expenditure will be accompanied by modest 
price increases, substantially less than those proposed by 
TransGrid and EnergyAustralia. The ACCC sought comments 
on the draft decisions. 
MR 076 (04.05.04) 

agreement  by  banks 
transactions at zero. 

to fix the wholesale fees for EFTPOS 

Disagreement between retailers and the banks had arisen over 
the proposed agreement. After the challenge by retailers and the 
tribunal’s decision, the proposed voluntary agreement between 
banks will not proceed as proposed. 
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Telecommunications transmission services 
Increases in competition along capital-regional transmission 
routes have enabled the ACCC to step down regulation on 14 
routes. This is provided for in a new declaration for the 
transmission capacity service released by the ACCC to cover 
the next five years, replacing an expired declaration. 
	  

The  transmission  capacity  service  is  a  wholesale  high 
bandwidth service used for transmitting voice, data or other 
communications between points located throughout Australia. 
	  

The ACCC has also decided to discontinue the inter-capital 
transmission monitoring program that has operated since 1999, 
on the basis that there is now sustained competition on all these 
inter-capital routes. 
	  

However, other transmission markets, excluding capital–capital 
routes, continue to exhibit insufficient competitive forces and 
will continue to be declared. The ability of access seekers in 
these markets to buy these services from other carriers, notably 
Telstra,   provided   for   under   the   declaration,   provides   an 
important means of entry into downstream markets, leading to 
increased competition. 
MR 052 (01.04.04) 
	  

Telstra accounting separation reports 
The ACCC has issued two of its reports about the accounting 
separation  of  Telstra  between  its  wholesale  and  retail 
operations. They cover Telstra’s performance in the December 
quarter 2003. 
	  

One report contains an imputation analysis designed to reveal 
whether there is a sufficient margin between Telstra’s retail 
prices and the prices it charges access seekers to use its network 
(plus related costs) to enable efficient firms to compete at the 
retail level. The imputation analysis does not apply to the 
wholesale  ADSL  service  which  is  the  subject  of  a  current 
ACCC Competition Notice to Telstra. 
	  

The  second  report  provides  key  performance  indicators  on 
terms and conditions other than pricing that compare Telstra’s 
service performance between its retail and wholesale supplied 
basic access services. 
	  

The ACCC will provide a fuller assessment of its views later. 
MR 055 (06.04.04) 
	  

Telstra revised broadband pricing 
The ACCC welcomed the revision by Telstra of its wholesale 
broadband pricing structure. The ACCC subsequently continued 
analysing   the   new   pricing   offer   and   conducting   market 
inquiries. 
	  

ACCC Chairman, Graeme Samuel, has told Telstra wholesale 
customers that they, ‘should not expect the ACCC to require 
Telstra  to  go  beyond  the  point  of  providing  a  competitive 
pricing structure’ and that, ‘It is now incumbent on Telstra’s 
wholesale customers to engage in constructive negotiations in 
relation to the pricing structure’. 
	  

Mr Samuel has highlighted two lessons from the whole process. 
Firstly, ‘It is highly desirable for Telstra to consult and engage 
with  the  ACCC  at  an  early  stage  before  embarking  on  this 
course of action that has been evidenced here. This action has 
caused a significant degree of angst and uncertainty to both 
Telstra and its wholesale customers over the past few weeks 
some  of  which  could  have  been  avoided  by  earlier 
consultation.’ 

Secondly, ‘the process has revealed that the competition notice 
procedures under the Trade Practices Act can be used to bring 
about a swift and effective response to alleged anti-competitive 
conduct and provide a framework for the resolution of serious 
issues.’ 
MR 050 (31.03.04) 
	  

Mobile termination services 
The ACCC plans to continue to regulate the mobile termination 
service  to  ensure  mobile  operators  provide  access  to  their 
mobile termination service at competitive rates. The preliminary 
decision  is  part  of  a  wide-ranging  ACCC  review  of  the 
regulation of Australian mobile telephone services, which has 
involved extensive consultation with the telecommunications 
industry. 
	  

A mobile termination service allows a mobile subscriber to 
receive incoming calls from a network other than their own 
service provider. The service is provided by the ‘receiving 
network’ and paid for by the ‘calling party’s network’. 
	  

The way in which the service is charged, and the rate at which it 
is charged, has been the subject of ACCC investigations. It has 
been found that because the termination service is paid for by 
the  calling  network,  this  has  provided  a  real  incentive  for 
mobile operators to maximise the price of the termination 
service. ACCC investigations have suggested that current prices 
amount to at least twice the cost of delivering the service. These 
costs are passed on to consumers in the prices they pay for 
fixed-to-mobile and mobile-to-mobile calls and affect 
competition in the market for fixed-to-mobile calls. 
	  

The ACCC has recommended a more direct pricing principle in 
which mobile operators will be required to gradually reduce 
mobile termination service prices from over 21c per minute to 
12c per minute by 2007. 
	  

The ACCC sought submissions on its draft decision. 
MR 047 (26.03.04) 
	  

Mobile originating access services 
The ACCC has drawn up preliminary plans to end regulation of 
the wholesale mobile originating access service after 30 June 
2004. This service enables mobile callers to receive calls from a 
different network. Without access to this service, the receiving 
network cannot receive the call. The declaration of this service 
is currently limited to calls made to 13/1300 and 1800 numbers. 
	  

The ACCC, after receiving submissions from interested parties 
and holding public forums, has heard no substantial evidence to 
suggest regulation is required to protect the long-term interests 
of the end-users of telecommunications services. There have 
been no instances of carriers denying access to their networks or 
setting excessively high charges for mobile originating access 
services reported to the ACCC since 1999. 
	  

The ACCC has sought further submissions on its draft decision 
from interested parties. 
MR 085 (20.05.04) 
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AA CCCC CC StSt aa tete  
BB riri efef ii ngng  

75 000 visitors and over 700 exhibitors. As part of the rural and 

and 7 May 2004. This is the fourth year of attendance and the 

ACCC and OCAFT, attracting visitors to the stand through a 

under   the   Trade   Practices   Act.   These   seminars   include 

misleading and deceptive conduct in advertising and selling, 

conduct. 

identifying   the   benefit   of   holding   a   ‘Business   meets 

in  conjunction  with  the  Northern  Area  Business  Enterprise 

Small Business Educational Network, an informal network of 

business,  to  support  the  NABEC  in  its  effort  to  promote 

a pilot forum on 28 June 2004. 
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SA 
	  

Forum to facilitate information flow to small businesses 
	  

The ACCC SA Small Business Manager was instrumental in 
	  

Government Agencies’ forum in the northern metropolitan area, 

Centre (NABEC). The NABEC has invited the South Australian 

state and federal government agencies with an interest in small 

government services to business. The City of Playford will host 

	  

The forum will deliver key messages to small business from 
each  of  the  10  participating  agencies.  Business  leaders  and 
senior agency officers will engage in a hypothetical debate. The 
forum will provide an opportunity for local business to meet 
face-to-face with agency representatives. 
	  

NSW 
	  

Franchising fact finding 
	  

The NSW ACCC Rural and Regional Program has been 
travelling around rural NSW and monitoring trends in 
franchising in the state. Franchising has become an increasingly 
popular method for starting a business in the past few years. In 
an uncertain marketplace, it is often seen as a less risky way of 
doing business. This has been especially true in the Sydney 
metropolitan area for some time. The travel into rural NSW has 
highlighted its increased popularity in these areas as well. 
Franchising, already popular in the area of food retailing, is 
spreading into a wide range of retail outlets that were previously 
only seen in the big cities. Further travel, as part of the Rural 
and Regional Program, will reveal how far this trend has spread. 
	  

QLD 
	  

Monthly TPA seminars for new business begin 
	  

Links with existing government and private agencies are 
important to ensure that information about the Trade Practices 
Act and the ACCC reaches new small businesses. The 
Queensland Small Business Manager has begun a program of 
monthly seminars with the Mooloolaba State Development 
Business  and  Innovation  Centre  advising  new  business 
operators about their obligations and the protections provided 

	  
information   about   illegal   practices   like   price   fixing   and 

and  how  to  avoid  becoming  a  victim  of  unconscionable 

	  

The seminars are part of a broader state-wide information series 
for small business throughout Queensland. 
	  

TAS 
	  

Agfest expo, May 2004 
	  

Agfest is the most important expo held in Tasmania, attracting 

regional program, the ACCC participated as an exhibitor on 5, 6 

most successful so far in terms of visitor numbers. The ACCC 
profile was enhanced by sharing space with the Tasmanian 
Office of Consumer Affairs and Fair Trading (OCAFT). The 

	  
competition, jointly distributed over 3000 showbags. 
	  

WA 
	  

Grantsmart Expo, York, 27 May 2004 
	  

The ACCC, together with 15 other government departments and 
agencies,  had  a  stand  at  the  Australian  Government’s 
Grantsmart Expo. The expo showcased government grants, 
funding and assistance programs for regional communities, 
employers, businesses, service providers and training providers. 
About 120 delegates represented a range of cultural and 
community organisations, regional small businesses, economic 
development agencies and industry groups. The ACCC Perth 
office representative delivered a presentation to delegates on 
Small Business and the Trade Practices Act. 

	  
	  

Kimberley regional visit, May 2004 
	  

Broome Recreation and Aquatic Centre hosted the 2004 North 
West Expo and 9000 visitors enjoyed a comprehensive and 
varied show presented in superb facilities. Visitors to the ACCC 
information booth were offered an ACCC show bag of 
publications to take home and a chance to discuss business or 
consumer problems and concerns with staff. 

	  

The ACCC representative visited Broome, Derby, Fitzroy 
Crossing, Wyndham and Kununurra, with meetings and 
presentations arranged with groups such as indigenous resource 
centres,   TAFE,   ATSIC   and   the   local   shire.   Two   radio 
interviews were conducted. 

	  
	  

Balingup Small Farm Field Day, 24 April 2004 
	  

The ACCC hosted an information booth at this year’s Balingup 
Small Farm Field Day, themed ‘Bountiful backyards’. This 
community run event showcases products for and from small 
farm and cottage industries and focuses on sustainability, 
lifestyle, self sufficiency and how to use and care for the land. 
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FROM THE SMALL BUSINESS COMMISSIONER 
National Competition Policy and oth

Amendments to the Trade Practices Act arising from the 
Dawson review have now been introduced into parliament. 
These changes include provisions for collective bargaining and 
boycott notification for small businesses. Additional legislative 
amendments have been foreshadowed to expand the 
unconscionable conduct provision to cover misuse of unilateral 
variation clauses in contracts and increase the transactional 
threshold level from $3 million to $10 million. 

reforms have helped improve Australia’s economic 
performance, according to an ACCC submission to the 
Productivity Commission’s Review of National Competition 
Policy Arrangements. ACCC Chairman, Graeme Samuel, has 
said however that ‘it is now time to reinvigorate and refine the 
current competition framework’ as ‘competition in some 
industries is held back by legislation or the structure of the 
industry.’ Consideration should be given to removing barriers to 
competition including the: 

• high degree of concentra
Two new commissioners, Dr Stephen King and David Smith 
have been appointed, bringing the Commission to a full strength 
of seven commissioners. While the commissioners make 
decisions on a joint basis, each commissioner takes the lead in a 
particular part of the ACCC’s functions. The responsibilities are 
as follows: 

sector  
regulati
recent mergers within the electricity industry 

• 
inconsistent pricing of road and rail infrastruc
necks in the transport industry. 

ese barriers to competition cann
Graeme Samuel—Chairman 

• Louise Sylvan—Deputy Chair, adjudication, consumer issues 
• John Martin—small business, rural/regional, franchising, transport 
• 

Practices Act—they require policy changes from governments. 

MR 126/04 (16.07.04) 
Ed Willett—telecommunications, energy 

• Jennifer McNeill—litigation, compliance 
•  David Smith—enforcement, compliance 
• PStephen King—mergers, other restrictive trade practices  

The ACCC has released an issues paper to explain what cAs this edition reports, the ACCC has made an important 
submission to the Productivity Commission (see item this page) 
pointing to the need for further reforms in telecommunications, 
electricity and road/rail transport. Continuing barriers to 
competition in these sectors adversely affect the cost base and 
competitiveness of all Australian business.  

the ACCC considers when businesses request immunity to 
engage in collective bargaining and collective boycotts. 
Collective bargaining can be a means for smaller business to 
redress an imbalance in bargaining power when negotiating 
with larger businesses and achieve more favourable commercial 
outcomes. Before granting immunity, the ACCC must be 
satisfied in each case that it is in the public interest. Legislation 
recently introduced by the Federal Government is designed to 
provide a simpler and speedier process for small businesses 
seeking to collectively bargain. In conjunction with the passage 
of the Bill, the ACCC will be issuing public guidelines to assist 
small businesses in lodging collective bargaining notifications. 

MR 119/04 (07.07.04)  

REPORTS, SPEECHES & MAJOR DEVELOPMENTS 
Telco market 'not truly competitive' 

Aspects of the telecommunications market remain far from truly 
competitive, ACCC Chairman, Graeme Samuel, told the 
Australian Council for Infrastructure Development in July.  
Mr Samuel noted the dependence of competitors on Telstra for 
access to its copper wire and cable networks and Telstra’s 
ability, demonstrated recently, to stymie efforts by major 
competitors to roll out their own cable networks, by rolling out 
more of its own cable in response. The ACCC has to work 
within this framework to promote competition and protect 
consumers. The ACCC Chairman said a comprehensive 
assessment of Telstra’s full ownership of the main pay TV 
distribution network and copper network, and its 50 per cent 
shareholding in Foxtel, is warranted. 

 
F

The Federal Court has confirmed the powers of the AC
use section 155 to compel information from persons it believes 
capable of providing information which may assist in an 
investigation of a possible breach of the Act. The court rejected 
Seven Network’s contention that the ACCC had improperly 
used these powers in a notice issued to it. The notice was issued 
to gain information relating to an investigation into the ‘Wildly 
Wealthy Women Millionaire Mentoring Program’, which had 
been featured on the Seven Network’s Today Tonight program. 
ACCC Chairman, Mr Graeme Samuel, said the decision was 
significant because it confirms that section 155 is simply an 
investigative tool and not an allegation of wrongdoing. 

MR 121/04 (09.07.04) 

MR 136/04 (22.07.04) 
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UNCONSCIONABLE CONDUCT FRANCHISING CODE OF CONDUCT 
Unconscionable conduct by vacuum cleaner company Distributorships breaches 

Following ACCC action, Lux Pty Ltd was found to have 
engaged in unconscionable conduct in relation to the door-to-
door sale of a Lux vacuum cleaner to a clearly vulnerable 
woman while she was at home alone. A Federal Court judge 
concluded that it should have been apparent to the Lux sales 
agent that the woman was substantially illiterate, unable to 
understand commercial matters in any depth and was therefore 
patently a person of some vulnerability. It was also found that 
the representative did not give the woman the opportunity to get 
independent advice or assistance before having her sign up to 
the contract to buy the vacuum cleaner. The judge described the 
meeting as ‘irreconcilable with what was right or reasonable’. 

Legal proceedings were instituted against Mr Bon Levi, who 
allegedly has sold various distributorships, including ones for 
snack foods, cookies and fruit juices, under the Little Joe and 
Joey's brands. The ACCC alleges that the distributorships in 
question are, in fact, franchises and that by failing to provide 
distributors and prospective distributors with disclosure 
documents and copies of the Franchising Code of Conduct as 
the Code requires, Mr Levi breached the Trade Practices Act. 
The ACCC also alleges that Mr Levi engaged in misleading or 
deceptive conduct by making representations, without 
reasonable grounds, about guaranteed income for distributors, 
secured distribution outlets for the products and, in the case of 
the snack foods, that he would conduct a national advertising 
campaign sufficient to establish the brand as a substantial 
competitor to the major snack food brands in Australia. The 
ACCC is seeking court orders including declarations, 
injunctions and costs. 

MR 127/04 (19.07.04) 
 
Retail Tenancy action settled 

An ACCC action against Westfield Shopping Centre 
Management (Qld) and associated companies and individuals 
alleging unconscionable and misleading conduct towards 
former retail tenants at the Indooroopilly Shopping centre in 
Brisbane (formerly managed by Westfield), was settled on a 
without admissions basis. In proceedings instituted against 
Westfield in 2001 the ACCC alleged that Westfield had acted 
unconscionably towards former tenants who had previously 
taken out private litigation against Westfield. During the 
settlement of the private litigation, Westfield sought to have the 
former tenants sign a deed of release containing a clause which 
would compel them not to take any further action on the subject 
matter of their private litigation, including any administrative or 
governmental investigation against Westfield. The ACCC was 
concerned that this condition was not reasonably necessary to 
protect Westfield’s legitimate interests and that it arose in 
circumstances where there was a significant difference in the 
relative bargaining strengths of the parties. As part of the 
settlement, Westfield has paid an agreed amount to the former 
tenants and undertaken to the Federal Court that, in future, it 
will use an acceptable release of liability clause when entering 
into settlement agreements with retail tenants. 

MR 150/04 (06.08.04) 
 

CONSUMER AND SMALL BUSINESS PROTECTION 
Misleading conduct: Business fax directory 

A Swiss company, IT&T AG, which sought payment from 
Australian businesses for unauthorised listings in its 
international fax directory, has been found to have engaged in 
misleading and deceptive conduct. The Federal Court has found 
that the company’s website created the impression that each of 
the Australian businesses listed (more than 5,000 in total) had 
corresponded with IT&T AG and given their authority or 
consent to have their particulars listed.  ACCC inquiries found 
that, of a sample of 136 companies contacted, none confirmed 
they had given such consent. Further, the court found that by 
writing to Australian businesses seeking payment for these 
listings, IT&T AG had breached other provisions of the Trade 
Practices Act. 

MR 137/04 (26.07.04) 
 
Property investment seminar misrepresentations 

MR 096/04 (17.06.04) 
After swift ACCC action, misrepresentations made in 
conjunction with two separate property investment seminars run 
in Australia were corrected at the time of the seminars 
themselves by prominent signage and oral statements made to 
attendees. On 29 June National Training Conference, an 
American organisation, agreed to consent orders to correct 
misrepresentations it made in invitations mailed directly to 
Australian consumers for an ‘Australian Financial Superstars 
Conference’. On 20 July two other companies, Vision Pursuit 
and Giann & Giann, the promoters of the ‘Robert Allen 
Millionaire Matrix Seminar’, agreed to consent orders requiring 
them to correct misrepresentations that the ACCC alleged. 
Clarification was made at the seminars that references to wealth 
creation strategies by private mortgage notes, brokering mobile 
home notes, and leveraging ‘tax certificates’ and/or ‘tax deeds’, 
referred to strategies applicable in the United States of America 
that have no application in Australia. Mr Robert  
G Allen, the principal speaker at the seminar, also consented to 
orders requiring him to not make, publish or cause the 
publication of certain representations about wealth creation 
strategies. 

 
 
HOT SPOT—ACCC CARTEL CONFERENCE 

 

What are the latest investigative issues in the fight against 
cartels? How effective are leniency policies in curtailing hard 
core cartels? How do enforcement agencies cooperate to combat 
international cartels? These questions and more will be tackled 
by the world’s leading cartel regulators at the ACCC conference 
titled Cracking Cartels. 

Speakers will be in Sydney to participate in the International 
Competition Network (ICN) Cartel and Leniency Workshops to 
be hosted by the ACCC in the days preceding the conference. 
Cracking Cartels will be held at the Four Points by Sheraton 
Darling Harbour, Sydney on Wednesday 24 November. For 
more details go to the ‘conferences’ section of the ACCC 
website at www.accc.gov.au 

 
 

MRs 109/04 (29.06.04), 131/04 (20.07.04) & 133/04 (21.07.04)  
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Telstra's $0 advertising misleading HOT SPOT—E-BUSINESS—KEEPING IT SAFE 
A Federal Court judgment has found that Telstra’s use of $0 
mobile phone advertising was misleading and deceptive. The 
ACCC had alleged that certain $0 mobile phone representations 
made in Telstra advertisements were misleading because 
customers who signed up to Telstra's $0 ‘phone option’ did not 
receive call credits that are available to other customers on 
Telstra’s monthly member plans. In addition, customers had to 
commit to a longer minimum contract term involving a higher 
early termination charge. It is the ACCC’s view that $0 
advertising is not acceptable if the full package effectively costs 
more with the product offered for $0 than the remaining goods 
and services cost without it. 

 

The Department of Communications Information Technology 
and the Arts has just produced an information package Internet 
Security Essentials for Small Business. This is available on line 
at http://www2.dcita.gov.au/ie/trust/protecting/e-security 
 
The E-crime—A Crime Prevention Kit for Small Business is 
available from www.ag.gov.au (Publications link). The kit 
covers areas such as online credit card fraud, online fraud and 
proper storage of computer records should they be needed as 
evidence. 
 
International cooperation against spam 

MR 140/04 (30.07.04)  
The ACCC, Australian Communications Authority, US Federal 
Trade Commission and UK agencies have joined forces in the 
international fight against spam by signing a memorandum of 
understanding. Spam is a serious and growing problem, which 
creates considerable costs for businesses, is often misleading 
and deceptive and undermines consumer confidence. The 
ACCC is also currently exploring the possibility of entering into 
cooperation agreements with other counterpart agencies to 
ensure that cross-border investigations and enforcement 
activities can be undertaken in a timely and effective manner.  

 
Country of origin guidelines for toys industry 

The ACCC has issued guidelines on country of origin claims for 
the toys industry to help manufacturers, importers and retailers 
of toys who want to make country of origin claims within the 
provisions of the Trade Practices Act. A working party, led by 
the ACCC and including the CEO of the Australian Toy 
Association Ltd, produced the guidelines in consultation with 
the Department of Industry and the Australia Made Campaign. 
The guide is the final in a series of six ACCC publications 
designed to ensure compliance with the Trade Practices Act 
country of origin rules and to promote greater understanding 
among consumers and industry.  

MR 118/04 (05.07.04) 
 
Shopping online: traders warned 

Australian businesses using the internet as a sales point have 
been told to review their sites following disturbing findings of 
an ACCC survey. The survey examined 265 Australian 
transactional sites containing online terms and conditions, 
finding that more than 50 per cent attempted to disclaim 
consumers’ warranty rights or limit liability. A particular 
concern was the level of disclosure of statutory warranties and 
conditions. Australian businesses are reminded that the rights of 
consumers in all other kinds of retailing apply equally online. 
The ACCC has issued a paper about the survey, Shopping 
online, and a flyer, Your online rights. 

MR 141/04 (02.08.04)  
 
Medical tests not diagnostic 

Proceedings against Australian Biologics Testing Services and 
its director, Ms Janette Burke, were settled by consent with the 
parties undertaking not to make 29 specific claims about the 
efficacy of its services. They also agreed to forward a notice to  
all practitioners who referred patients to Australian Biologics 
and to all patients who used its services between 1 July 2001 
and 2 July 2004. This followed ACCC allegations that 
representations made in brochures and on the Australian 
Biologics’ website in 2001 and part of 2002 were false, 
misleading and deceptive. The ACCC alleged that claims 
regarding three testing services offered, Thermography, Live 
Blood Analysis and the Bolans Clot Retraction Test, were not 
supported by scientific (or medical) testing. Australian 
Biologics and Ms Burke have agreed that these tests are not 
diagnostic tests and the results of such tests are not indicative of 
a specific medical condition.  

MR 105/04 (25.06.04) 
 
Failure to provide security services 

Chubb Security Australia has appeared before the Federal Court 
on numerous charges, brought by the ACCC, of contravening 
sections of the Trade Practices Act that prohibit accepting 
payment without intention or ability to supply as ordered. 
Chubb informed the court that it proposed to plead guilty to the 
charges and the matter was listed for a hearing to determine the 
appropriate penalty. These charges relate to Chubb entering into 
agreements with clients to provide security services when, at the 
time of entering into the agreements, there were reasonable 
grounds, of which Chubb was aware, for believing that it would 
be unable to supply all contracted services within the period 
agreed. The contracts were entered into between 5 June 2001 
and 4 November 2002 and affected clients in Sydney, the 
Gosford region, Canberra and Tasmania. 

MR 125/04 (15.07.04) 
 
Trolley jacks 

Proceedings have been instituted against TWM Imports relating 
to trolley jacks that allegedly do not comply with the prescribed 
consumer product safety standard. It is alleged that the company 
imported and supplied trolley jacks which failed to comply in 
relation to: design and construction, requirements for 
performance, marking requirements of the jack and its 
packaging, and the maintenance, safe usage and assembly 
instructions that should be supplied with the jack. 

MR 101/04 (24.06.04) 
 
 

MR 120/04 (07.07.04)   
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Qantas frequent flyer program 

An extensive investigation of the Qantas Frequent Flyer 
program has been concluded. Discussion commenced following 
consumer complaints to the ACCC about inadequate disclosure 
of terms and conditions relating to the restrictions placed on 
Award seat availability. The ACCC has found insufficient 
evidence to establish a breach of the Trade Practices Act. 
Qantas has agreed to continue reviewing and improving its 
disclosure of the limited availability of Frequent Flyer seats and 
has recently introduced an online search function which allows 
members to more readily see Award seat availability. It has also 
indicated that it is acting towards making more Award seats 
available for Frequent Flyers and improving transparency about 
the operation of the program.  

MR 098/04 (21.06.04)  
 
MERGERS AND ACQUISITIONS 
Generator acquisition approved in-principle  

The ACCC has agreed in principle not to intervene in the 
acquisition of Edison Mission Energy by International Power 
after agreeing in-principle to court enforceable undertakings. 
The ACCC was concerned that the acquisition would give 
International Power the ability to exercise market power in the 
Victorian region of the National Electricity Market, which 
would likely lead to electricity prices higher than warranted by 
normal supply and demand factors. International Power offered 
to provide undertakings, and negotiations are continuing on the 
terms and conditions for the divestiture of Valley Power, a 
300MW gas fired electricity generator that is currently 60 per 
cent owned by Edison Mission. It is intended that the final form 
of the undertakings will ensure that the acquisition of Edison 
Mission’s Australian assets will not give International Power 
the enhanced ability to raise wholesale electricity prices above 
competitive levels. 

MR 143/04 (03.08.04) 
 
Radiology acquisition questioned 

DCA’s proposed acquisition of 113 radiology facilities 
throughout Australia from MIA, as it stands, is likely to 
substantially lessen competition in radiology markets in 
Adelaide, particularly for the supply of MRI, nuclear medicine 
and some other radiology services. The ACCC is discussing 
specific remedies to overcome the competition concerns with 
DCA. These include provisions about the employment of 
radiologists and the condition of the facilities after DCA’s 
acquisition. 

MR 139/04 (29.07.04)  
 
SP Energy acquisition of TXU Australia 

The ACCC will not intervene in SP Energy’s acquisition of 
TXU Australia, having been satisfied that court enforceable 
undertakings offered by SPE will neutralise its competition 
concerns about the joint ownership of parts of the National 
Electricity Market transmission network. The ACCC was 
concerned by the potential joint ownership of transmission 
network assets and SPE’s interests in generation. However, the 
court enforceable undertaking submitted by SPE provides for 
the separation of these two businesses. The undertaking also 
covers non-discrimination, access to information and enhanced 
ring fencing commitments. A subsidiary company has also 

agreed to provide the ACCC with an annual report detailing the 
measures it has undertaken to ensure compliance with its 
obligations under the undertaking. 

MR 132/04 (21.07.04)  
 

INFORMAL MERGER CLEARANCE GUIDELINES 
Australian business will benefit from proposed changes to the 
ACCC’s informal merger clearance guidelines. The additional 
guidelines are aimed at engendering greater levels of 
accountability, transparency, certainty, efficiency and timeliness 
in merger decisions, to the advantage of both business and the 
Commission. The additional guidelines would include factors 
such as: timeframes to create greater transparency and certainty 
in the mergers process; outlines of specific information 
requirements to avoid delays in collecting such information; 
avenues of communication with ACCC staff and 
commissioners; a statement of concerns to be issued by the 
ACCC and made publicly available to the parties; and the 
public disclosure of reasons for all decisions. The additional 
guidelines will be underpinned by the International Competition 
Network’s recommended practices and guiding principles for 
merger reviews. The ACCC will be consulting with interested 
parties, including business and its advisers, as part of the 
process to finalise these guidelines. 

MR 090/04 (28.05.04) 
 
Pacific National acquisition of Freight Australia 

The ACCC did not intervene in the acquisition of Freight 
Australia by Pacific National, having accepted revised court 
enforceable undertakings that remedy specific concerns about 
potential substantial lessening of competition. The ACCC was 
concerned that the acquisition would cement Pacific National’s 
large market share in rail freight between the eastern states and 
Perth. The undertakings given by Pacific National include a 
commitment to give control of the tracks it owns between 
Somerton rail terminal (in Melbourne) and the main line 
interstate tracks, to the Commonwealth Government-owned 
Australian Railtrack Corporation to facilitate easier access by 
potential market entrants to the use of rail terminal space there. 
General concerns were raised by market participants about the 
level of competition in parts of the rail industry and access to 
rail freight infrastructure. However, the ACCC must confine its 
assessment to the impact of this particular acquisition. 

MR 117/04 (02.07.04) 
 
Boral court proceedings 

Proceedings have been instituted against Boral in the Federal 
Court over its proposed acquisition of Adelaide Brighton. The 
ACCC is seeking an injunction to prevent Boral taking any 
steps to acquire or exercise substantial influence or control over 
the business, assets or affairs of Adelaide Brighton. The ACCC 
is also seeking a declaration that if Boral were to acquire shares 
in or assets of Adelaide Brighton which would enable it to 
substantially influence or control the business, assets or affairs 
of Adelaide Brighton, Boral would be in breach of s. 50 of the 
Trade Practices Act. Section 50 prohibits the acquisition of 
shares or assets in a company which would amount to a 
substantial lessening of competition for goods or services in any 
market.  

MR 093/04 (07.06.04) 
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Woolworths acquisition of IGA Charnwood supermarket Leniency policy works in brick price-fix 

The ACCC did not oppose Woolworths’ acquisition of the IGA 
Charnwood supermarket in the ACT. Although the acquisition 
leads to Woolworths having a very high market share for 
supermarkets in Charnwood and the surrounding area, the 
ACCC considered several factors affecting the local retail and 
wholesale markets that make it unlikely that the acquisition will 
result in a substantial lessening of competition. First, the ACT 
Government has announced its intention to sell land just 2.5 
kms away to Aldi Stores to establish a discount supermarket, 
which will intensify competition in the area. Second, a number 
of IGA stores remain in adjacent suburbs and a Coles 
supermarket at Westfield Belconnen 4.5 kms away. Third, and 
in relation to the wholesale market, Metcash, the independent 
wholesaler previously supplying the majority of IGA 
Charnwood’s purchases, continues to experience strong growth. 
Given the modest size of the acquisition, the ACCC considers it 
unlikely that it will substantially lessen competition by 
damaging independent wholesalers’ ability to compete with 
chains.  

Bristile Operations, trading as Metro Brick, has been ordered by 
the Federal Court to pay a pecuniary penalty of $1 million for 
making price fixing arrangements with Midland Brick 
Company, trading as Midland Brick. A senior manager of Metro 
Brick, Mr Scott, was also ordered to pay $25 000 for his 
involvement in the arrangements. In January 2002 Boral, of 
which Midland Brick is a wholly-owned subsidiary, approached 
the ACCC and voluntarily disclosed the potential 
contraventions under the ACCC’s leniency policy which grants 
a more lenient enforcement of the Act against the disclosing 
party. Both companies were declared to have contravened the 
Act, put under an injunction restraining similar conduct for five 
years and ordered to pay costs, however, no pecuniary penalties 
were sought from Midland Brick.  

MR 094/04 (09.06.04) 
 
AUTHORISATIONS AND NOTIFICATIONS 
Australia Post new impact mail service 

MR 116/04 (01.07.04) Australia Post has advised the ACCC of a price notification for 
a proposed new service called Impact Mail. This service will 
allow the postage of bulk quantities of irregular shaped mail. 
Under the Trades Practices Act Australia Post is required to 
lodge a price notification because the Impact Mail service falls 
within the definition of Australia Post’s reserved services. The 
ACCC is responsible for assessing the proposed price to 
determine whether it is appropriate and has sought submissions 
from interested parties to assist with its consideration. 

 
RESTRICTIVE TRADE PRACTICES 
Cinema operators’ undertakings 

The ACCC has accepted court enforceable undertakings from 
Greater Union, Village Roadshow and two Village executives, 
intended to reduce the risk of collaboration between them. Both 
companies have also agreed to keep the ACCC informed of 
significant industry developments. The undertakings follow an 
ACCC investigation into a complaint that Greater Union and 
Village had allegedly entered into arrangements or 
understandings in the late 1990s to oppose market entry and/or 
expansion by other cinema operators, in contravention of the 
Trade Practices Act. The alleged conduct was said to have been 
arranged during meetings that were convened as part of a 
longstanding joint venture agreement between Greater Union, 
Village and other companies. All of the undertakings are 
offered without admissions of any contraventions of the Act and 
acceptance of these undertakings concludes the ACCC's 
inquiries. 
MR 115/04 (01.07.04) 

MR 142/04 (02.08.04)  
 
EFTPOS and ATM clearing rules 

The ACCC has found net public benefit in a draft decision 
proposing to re-authorise minimum standards and procedures 
imposed by the Australian Payments Clearing Association for 
the conduct and settlement of exchanges of ATM and EFTPOS 
payment instructions. These are contained within the Consumer 
Electronic Clearing System (CECS) Regulations and Manual. 
The public benefit arises through the protection of the integrity 
and security of the ATM and EFTPOS networks and from the 
efficiency benefits that arise from the collective setting of rules. 
The ACCC is satisfied that there are provisions to ensure that 
the rules continue to be set at appropriate levels that are not 
detrimental to the growth and use of the ATM and EFTPOS 
networks, and to ensure that the views of stakeholders that do 
not qualify for CECS membership are taken into account. 

 
Competition whistleblowers encouraged 

Leniency policy was the subject of ACCC Deputy Chair, Louise 
Sylvan’s speech at the NT Expo in June. Ms Sylvan encouraged 
NT whistleblowers to follow the example of several companies 
and individuals who have been the first to reveal cartel conduct, 
such as price fixing, bid rigging and market sharing, to the 
ACCC and have received in return a clear, transparent and 
certain offer of leniency and, in some cases, immunity from 
penalities. ‘Hard core cartels are the very worst violations of 
competition law’, she said, ‘They always hurt consumers and 
businesses by artificially inflating the price of goods and 
services.’ The ACCC has a dedicated fax number for companies 
or individuals that wish to make a leniency application on 
(02) 6243 1156. 

MR 134/04 (22.07.04)  
 
Shipping exemptions questioned 

After detailed investigations, the ACCC cannot recommend the 
revocation of the Asia-Australia Discussion Agreement 
(AADA) which allows members to agree on freight rates for 
cargo being shipped from North East Asia to Australia. Under 
Part X of the Trade Practices Act, participants in the 
international cargo shipping industry are granted exemption for 
some forms of anti-competitive conduct which other industries 
must apply to the ACCC for. Exemptions can only be revoked if 
evidence is produced to show that anti-competitive detriments 
exceed any benefit.  There was insufficient evidence to prove 
categorically that recent price rises and perceived deterioration 
in service quality on the route are attributable to the 

MR 100/04 (24.06.04) 
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arrangements of the AADA and not to broader market trends of 
an increase in global demand for North East Asian 
manufactures. However, ACCC investigations revealed that no 
significant public benefit associated with the AADA could be 
substantiated. A Productivity Commission review has been 
announced into the future role of Part X. 

REGULATED SERVICES 
Electricity transmission service standards 

A draft decision on transmission service standards in the 
national electricity market (NEM) has been issued. It contains a 
proposal to quantify and report on the impact of transmission 
network constraints and outages on the market. At the present 
time a service standard incentive scheme based on outages and 
circuit availability is in place. Performance is measured against 
specified targets and penalised or rewarded accordingly. The 
new proposal seeks to overcome the limitations of this system 
by establishing a new service standards scheme in which 
transmission network service providers’ regulated revenues will 
in part be linked to market outcomes. Interested parties can 
make submissions on the draft decision by 1 September. A final 
decision is expected in October 2004.  

MR 128/04 (19.07.04) 
 
Woolworths and Caltex arrangement 

The long-term arrangement between Woolworths and Caltex 
was not opposed by the ACCC. The decision comes after a 
previous decision by the ACCC not to oppose short-term 
arrangements between the two companies about the retailing of 
motor fuel. The ACCC has carefully reviewed the long-term 
competitive impacts of the arrangement before making its 
decision. While Woolworths will gain a small increase in 
market share in fuel retailing, the existence of other strong 
vertically integrated petroleum suppliers and the presence of 
Coles in the retail market leads the ACCC to conclude that the 
long-term arrangement is unlikely to result in a substantial 
lessening of competition in any market. 

MR 148/04 (06.08.04)  
 
Moomba to Sydney pipeline 

An application has been launched by the ACCC with the 
Federal Court of Australia seeking judicial review of the 
Australian Competition Tribunal’s decision on the Moomba to 
Sydney Pipeline (MSP) access arrangement. The tribunal’s 
decision, handed down on 8 July, rejected the valuation 
methodology applied by the ACCC and that proposed by the 
pipeline owner, East Australian Pipeline Ltd. Instead, the 
tribunal endorsed an alternative depreciated optimised 
replacement cost methodology as the preferred approach for 
valuing the MSP. 

MR 123/04 (09.07.04)  
 
Collective bargaining: Victorian chicken growers 

Victorian chicken meat growers will be able to collectively 
negotiate the terms and conditions of growing contracts with 
processors under interim authorisations granted by the ACCC, 
bringing back some certainty and stability into the industry. 
Separate applications for collective bargaining have been 
submitted to the ACCC from chicken meat processors on the 
one hand and from chicken meat growers (represented by the 
Victorian Farmers’ Federation) on the other. It is the ACCC’s 
view that ideally the processors and growers would get together 
to develop a single set of arrangements, however, the ACCC 
can only consider the applications before it. It should be noted 
that this interim authorisation does not compel any party to take 
part in the proposed arrangements and nor does it cover 
collective boycott rights, which will be addressed at a later date.  

MR 146/04 (04.08.04)  
 
Telstra competition notice 

The competition notice issued to Telstra on 19 March 2004 in 
relation to Telstra's pricing of its broadband services will 
remain in force. Evidence obtained by the ACCC to date 
suggests that Telstra’s revised wholesale pricing structure still 
has significant limitations, and that these are likely to 
substantially hinder the ability of Telstra’s wholesale customers 
to compete with Telstra BigPond at the retail level. More 
evidence is being gathered from industry and negotiations with 
Telstra continue. 

MR 095/04 (09.06.04)  
 
Digital third line force notifications 

MR 129/04 (19.07.04) Telstra pay TV has been granted continued immunity from the 
third line forcing provisions of the Trades Practices Act to resell 
Foxtel and Austar’s new digital pay TV services on condition 
that customers also acquire telecommunications services from 
Telstra. The ACCC assessed that, on current information, the 
public benefits associated with the incorporation of pay TV 
services into Telstra’s existing bundles of telecommunications 
services, through discounts or bonuses to some Telstra 
customers, would outweigh any public detriments resulting 
from the conduct. However, the ACCC is concerned by signs 
that the competitive environment surrounding the supply of pay 
TV and telecommunications may have diminished since the 
2002 notifications and will continue to monitor the effects of 
the bundling conduct on competition in the future. 

 
Snapshot of broadband deployment 

Australians were continuing to take up broadband services prior 
to recent price reductions but at a slowing rate, according to the 
latest ACCC Snapshot of broadband deployment update report. 
At the end of December 2003 there were 698 700 broadband 
services connected across Australia, up from 363 500 at the 
same time last year. However, the rate of growth had slowed 
over the last three quarters of 2003. In fact, the 14.4 per cent 
growth rate for the December 2003 quarter represented the 
lowest quarterly increase recorded in the period covered by the 
survey. 

MR 092/04 (04.06.04)  MR 124/04 (12.07.04)            
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Mobile terminating access services regulation  Telstra price control arrangements review 

Regulation of mobile termination access services—the 
wholesale input that allows customers to call mobile phone 
users connected to another network—will continue following a 
final report issued by the ACCC confirming an earlier draft 
decision. The final decision introduces a more direct pricing 
principle for these services, requiring mobile operators to 
reduce prices immediately to 21c per minute, and to 12c by 
1 January 2007, reflecting more accurately the true cost of 
providing these services. 

A discussion paper has been issued commencing the ACCC 
review of the retail price control arrangements applying to 
Telstra, requested by the Minister for Communications, 
Information Technology and the Arts. The direction from the 
minister requires the ACCC to hold a public inquiry into the 
nature of the price control arrangements that should apply after 
the current price control arrangements expire on 30 June 2005. 
The ACCC will consider the impact of existing and future price 
control arrangements on competition, investment and different 
groups of consumers and also the implication of new and 
emerging technologies. The ACCC aims to issue a draft report 
by the end of October 2004. Interested parties will be provided 
with an opportunity to provide submissions on the draft report 
by the end of November 2004.  

MR 113/04 (30.06.04)  
 
Communications transmission pricing guidelines 

A draft guide has been issued that outlines the pricing principles 
the ACCC will generally apply when assessing arbitrations and 
undertakings for the transmission capacity service. This is 
aimed at increasing certainty about the ACCC’s approach and 
should also assist industry in reaching commercial agreements 
on the price of the transmission capacity service. Transmission 
capacity is a generic service that can be used for the carriage of 
voice, data or other communications using wideband or 
broadband carriage. Carriers can use transmission capacity to 
set up their own networks for aggregated voice or data channels, 
or for integrated data traffic.  

MR 107/04 (28.06.04)  
 
Line sharing service access charges 

A draft report has been issued proposing to reject Telstra’s line 
sharing services (LSS) undertaking, after the view was formed 
that the monthly $15 per service charge is unlikely to encourage 
providers to invest in their own facilities to provide broadband 
services. According to the ACCC’s preliminary view of 
efficient costs, the monthly charge should be closer to $7–$8 
per service. The LSS is a service that enables two carriers to 
provide separate services over a single metallic pair or line. It 
allows Telstra to supply basic telephone services to a consumer 
while also enabling its competitors to provide high speed 
broadband services, such as ADSL, to the customer on the same 
line. 

MR 112/04 (30.06.04) 
 
Telstra accounting separation regime 

The ACCC has sought comment on two draft record keeping 
rules issued under the accounting separation regime for Telstra. 
The first includes provisions for additional reports on key 
performance indicators (KPIs) for Telstra’s ADSL services. It is 
envisaged that this will provide greater transparency about the 
manner in which Telstra supplies these services to its retail and 
wholesale customers respectively. The first draft rule also 
includes provisions for reporting on recurring faults for basic 
access services. The ACCC believes that the enhancements 
outlined in the draft rule will address a number of industry 
concerns and will better ensure that the KPIs develop into the 
effective regulatory regime envisaged by government when it 
mandated accounting separation. The second draft rule specifies 
the requirements on Telstra to fully implement the current cost 
accounting framework and reflects changes to asset valuation 
and report preparation methodologies. 

MR 103/04 (25.06.04) 
 
Annual reports: telecommunications 

The ACCC has issued three reports on issues relating to 
competition in the telecommunications industry in 2002–03. 
The competitive safeguards report noted that competition in the 
provision of infrastructure and facilities-based services had not 
developed to the extent expected. The report on prices paid for 
telecommunications services shows that, overall, average prices 
paid by consumers increased by 1 per cent during 2002–03. 
This is the first time this index has risen since the base year in 
1996–97. 

MR 097/04 (17.06.04)  
MR 149/04 (06.08.04)    Telecommunications market report 

 
A second Telecommunications market indicator report, 
containing selected revenue and usage information for 2002–03 
and market shares from the previous year, has been released. 
The report is compiled using information provided by Telstra, 
Optus, AAPT, Primus and Vodafone, who are required to 
prepare financial statements in a common format under the 
Regulatory Accounting Framework. The report is limited at the 
present time. However, it is hoped that the continued 
preparation of this information for the public will improve the 
integrity and transparency of the data provided by the reporting 
carriers and help the ACCC to more effectively administer the 
telecommunications provisions of the Trade Practices Act 

 
 
 
 
 
 
 
 
 
 
 
 
 MR 111/04 (30.06.04)  
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AACCCCCC  SSttaattee  BBrriieeffiinngg  
 
 

TAS 
Tasmanian Rural and Regional Supporters Network 

The Tasmanian Rural and Regional Supporters Network was 
established to ensure that people in rural and regional 
communities have greater access to information on their rights 
and obligations under the Trade Practices Act. To assist the 
ACCC in realising its goals, regional/community support 
agreements have been established throughout Tasmania. During 
2004 our supporters are Advance Burnie, Mersey Business 
Enterprise Centre, Region North and Break O’Day Business 
Enterprise Centre. Consumers and small businesses are invited 
to contact these local supporters who have access to a wide 
range of ACCC publications and maintain regular contact with 
the ACCC Regional Outreach Manager. 

 
NSW 

New South Wales Rural and Regional Supporters Network 

Access to government services and information can be difficult 
in regional areas. The NSW Rural and Regional Program aims 
to address this issue by developing relationships with 
organisation in all areas of NSW to enable local communities to 
understand the role of the ACCC and the Trade Practices Act. 
In recent months the Regional Outreach Manager in NSW has 
travelled to the far north/west and west of the state, to work 
with local organisations as part of the Supporters Network. 
Organisations such as business enterprise centres, area 
consultative committees, local councils, community technology 
centres and government access centres, will be able to assist 
initially. Alternatively, contact Dave Badewitz (Regional 
Outreach Manager) in the Sydney office of the ACCC on  
02 92309133, to discuss your concerns further.  

 
VIC 

Delivering the Competing Fairly Forums in Victoria 

The recently appointed Regional Outreach Manager for Victoria 
has been busily presenting the Growing better business 
relationships Competing Fairly Forum to growers groups in the 
Lilydale, Mildura, Swan Hill, Horsham, Edenhope, Nhill, 
Beulah areas and will be presenting the forum in Shepparton in 
September.  

The presentations of the forum, which is aimed at parties within 
the horticultural supply chain, were a joint project with the 
Victorian Farmers Federation (VFF). The VFF saw the forum as 
an essential tool to inform its members of their legal rights 
under the Trade Practices Act and also to help their members 
comply with the Act. The next Competing Fairly Forum, 
focusing on franchising, will be available for presentation 
throughout Australia in early September. Should you wish to 
discuss the delivery of the forums in Victoria, please contact 
Fiona on 03 9290 1952. 

 
 

 
WA 

2004 Quairading Small Business Expo—11–12 June 2004 

The ACCC participated in the Quairading Small Business Expo 
presenting on the topic of ‘The business competition rules’, 
conducting an interview with local radio and holding an 
information stand. ACCC staff at the stand gave attendees 
‘Expo packs’ of publications and discussed business or 
consumer concerns with attendees. 

There were a total of 25 presentations spread over the two days 
with Tom O’Toole, the motivational speaker from the 
Beechworth Bakery Victoria, making a unique and challenging 
presentation for the final session. The 24 other sessions covered 
a wide range of topics such as the use of hydroponic fodder, 
entrepreneurship, small business bookkeeping, how your local 
politician can help your small business, agri-tourism and 
retirement finance. 

FeNaClNG Festival, Karratha—31 July – 1 August 2004 

FeNaClNG? The name, locals explain, comes from the 
chemical symbols FE (iron ore), NaCl (salt) and NG (natural 
gas). They happily admit that although NG does not strictly 
represent natural gas, it does make the unique name work. 
When asked what happens at ‘the FeNaClNG’, the answer is 
usually along the lines of ‘an ag show without the agriculture … 
a showcase of all kinds of arts, crafts and local handiwork … a 
fair with all kinds of things to buy and food stalls to try … a 
good carnival with a concert on the Saturday night and finale 
fireworks on the Sunday … that’s FeNaCING and it’s a great 
weekend!’. This is not a bad explanation of what makes up the 
festival. 

The ACCC stand at FeNaClNG distributed show bags and staff 
answered questions about the Act and the ACCC’s work.  

  
SA 

South Australian Rural and Regional Network Survey 

A survey of the South Australian network has recently been 
conducted by Adelaide outreach staff. Respondents were asked 
to outline their information needs and to provide feedback on 
the style and content of ACCC information produced for a small 
business audience, including news releases of recent cases, 
publications about particular topics and instructive articles that 
outline what small business operators need to do to comply with 
the Trade Practices Act.  

The results of the survey have now been compiled and suggest 
that messages to the small business community need to be 
topical, relevant to the audience and localised to the region or 
industry if they are to be read and absorbed. Respondents felt 
that publications are a good way of explaining the legal 
requirements of the Act in plain English. News releases and 
articles providing instructive advice are the most popular format 
for email and newsletter distribution.  

Overall the survey confirmed that a structured network to 
disseminate information, together with a planned ‘drip feed’ 
release of articles into the local media and to local business 
associations is the best mechanism to reach the small business 
audience. 

 



October 2004 

FROM THE SMALL BUSINESS COMMISSIONER 
With the federal election now decided, the various amendments 
relating to the Dawson Review of the Trade Practices Act, 
including a notification procedure for collective 
negotiations and some other small business provisions, are 
expected to proceed through parliament. This is likely to 
include establishing a second Deputy Chair position at the 
ACCC to be filled by the Small Business Commissioner, 
recognising the importance of small business dealings in the 
role of the ACCC. However the actual appointment remains 
subject to the agreement of the states and territories. 
 
Two important issues are well documented in this edition of 
ACCC Briefing: 
 
 franchising—the subject of a Competing Fairly Forum 

available in DVD or video format. This is essential 
viewing for all involved in, or contemplating joining, the 
franchising sector as a franchisee or franchisor. 
  

 access to Telstra infrastructure by third party 
providers—while the subjects of telephony, wireless, 
internet and cable-based communications are complex, it 
is important that small business grasp technological 
innovation, competition and fair dealing issues related to 
the ACCC watchdog role in this critical area of business 
performance. 

 
REPORTS, SPEECHES & MAJOR DEVELOPMENTS 
ACCC investigative powers

The Full Federal Court has re-confirmed the strong powers of 
the ACCC to investigate possible breaches of the Trade 
Practices Act, unanimously dismissing an appeal lodged by 
Seven Network. The decision upholds an earlier decision of the 
Federal Court to dismiss Seven Network’s challenge to a Notice 
issued under section 155 of the Act which required Seven 
Network to give the ACCC information relating to an 
investigation into the Wildly Wealthy Women Millionaire 
Mentoring Program. The ACCC had requested information 
about the identity of people involved in the creation and 
production of Today Tonight items that featured the program. 
The decision further confirms the ACCC’s ability to use section 
155 to identify individuals who are expected to be able to 
provide information relevant to matters being investigated.  

MR 216/04 (06.10.04) 
 
Contact the ACCC 

  Infocentre: 1300 302 502 
 Website: www.accc.gov.au 

 

 

 

International shipping: Productivity Commission inquiry 

In a bid to improve shipping services for Australian exporters 
and importers, the ACCC has suggested reforming the 
legislation that currently allows agreements between shipping 
lines blanket exemptions from some of the anti-competitive 
prohibitions contained in the Trade Practices Act. In a 
submission to the Productivity Commission’s review of Part X 
of the Act, the ACCC suggests that the specialised treatment of 
the international liner cargo shipping industry be revoked. 
Given the potential for poor outcomes for Australian exporters 
and importers using the services provided by the liner 
agreements—lower quality, reduced services and higher 
prices—the ACCC is proposing that the net public benefit of 
particular agreements between shipping lines be established 
before they are exempted from Australia’s competition law. As 
ACCC briefing went to press the Productivity Commission 
released its draft report generally supporting this kind of reform. 

MR 198/04 (15.09.04) 
 

UNCONSCIONABLE CONDUCT 
NT indigenous communities

The ACCC has begun proceedings against Ramon Keshow for 
alleged unconscionable and misleading and deceptive conduct 
in the promotion and supply of educational materials in 
indigenous communities in the Northern Territory. The ACCC 
has alleged Mr Keshow visited a number of indigenous 
communities soliciting customers for the supply of educational 
materials and securing payment for these goods by having 
customers sign a periodic payment form, which authorised 
deductions to be made indefinitely from the customers’ bank 
accounts. The ACCC alleges that Mr Keshow exploited the 
customers’ lack of commercial experience, failed to explain to 
consumers the effect of the periodic payment form and failed to 
supply customers with any, or adequate, goods. If the ACCC is 
successful in its action, it proposes to apply for compensation 
on behalf of the indigenous people alleged to have suffered loss 
or damage because of the conduct.  

MR 206/04 (22.09.04) 
 

HOT SPOT—MEDICAL INFO KIT 
A new ACCC Info kit for the medical profession is now 
available. The kit is a practical guide developed specifically for 
doctors and practice managers that discusses their rights and 
obligations under the Trade Practices Act. The kit explains how 
the Act applies to a number of key areas including medical 
rosters, fee setting and collective negotiations. It was developed 
after a review found that there was uncertainty within the 
medical profession about how the Act applied to doctors. The 
Info kit was devised in consultation with the ACCC’s Health 
Services Advisory Committee which acts as a forum between 
the ACCC, doctors, other relevant health professionals and 
health consumers. The ACCC Info kit for the medical 
profession is a free publication, and is available by calling the 
ACCC Infocentre on 1300 302 502. MR 179/04 (26.08.04) 
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HOT SPOT—FRANCHISING FORUM 
Competing Fairly Forum: Franchising: is it right for you?

The ACCC has released the eighth Competing Fairly Forum, 
Franchising, Is it right for you? The latest forum, which is 
presented in video and CD format, was launched at the 
Franchise Council of Australia annual conference. It examines 
topical issues in the franchising sector and includes practical 
information for franchisees and franchisors in identifying the 
right franchise system and preventing and resolving disputes by 
focusing on a problem-solving approach. The forum provides 
vital information on the mandatory Franchising Code of 
Conduct which is administered by the ACCC. The forum is 
available throughout Australia by web streaming on the ACCC 
website and can be presented to interested groups. It is also 
available for sale in video or CD format for $10 for a single 
copy. For more information please contact the ACCC Infocentre 
on 1300 302 502. MR 188/04 (30.08.04) 

 
FRANCHISING CODE OF CONDUCT 
Franchising: ContactPlus Group

The ACCC has instituted legal proceedings against ContactPlus 
Group and its sole director alleging contraventions of the 
mandatory Franchising Code of Conduct and false, misleading 
and/or deceptive conduct. ContactPlus operated a business 
selling licences to its software and marketing database to 
recruitment and employment service businesses. The ACCC 
alleges that the ContactPlus licence agreements are franchise 
agreements and ContactPlus has contravened the Franchising 
Code of Conduct in several ways, including by failing to 
provide proper disclosure documents to prospective franchisees 
and by terminating franchise agreements without following the 
procedures specified under the code. The ACCC also alleges 
ContactPlus and its director made false, misleading and/or 
deceptive representations about the license fee, the databases 
and the allocation of exclusive areas to franchisees. 

MR 161/04 (19.08.04) 
 
CONSUMER AND SMALL BUSINESS PROTECTION 
‘WAS’ price advertising 

The ACCC has accepted a court enforceable undertaking from 
Parke Muir’s, trading as Ross Parke The Good Guys Discount 
Warehouses, about its use of ‘WAS’ price advertising, resolving 
concerns that Parke Muir’s may have engaged in misleading 
conduct in breach of the Trade Practices Act. Parke Muir’s 
advertised in the Geelong Advertiser that the price for a GW712 
model Fisher & Paykel washing machine ‘was $1,099’. After 
inquiries by the ACCC, Parke Muir’s reviewed its sales records 
for that product and could not find a record of that product 
being sold for $1,099. Parke Muir’s has given court enforceable 
undertakings that it will not advertise a ‘WAS’ price for a 
product unless it has enough evidence to demonstrate that such 
an advertisement is not misleading, publish an apology notice in 
the Geelong Advertiser and establish a trade practices 
compliance program. 

MR 211/04 (24.09.04) 
 

 

 

Product safety: vehicle jacks  

The Federal Court has declared that BMW Australia 
contravened the Trade Practices Act by supplying BMW 318i 
model vehicles during 2002 equipped with a jack that failed to 
meet product safety standards. The user safety warning and 
instructions provided with the jacks failed to mention the use of 
vehicle support stands. In June this year, following an appeal by 
BMW, the Full Federal Court upheld an earlier finding by the 
Federal court in this regard. The judge ordered, among other 
things, that BMW Australia send all owners of BMW 318i 
model vehicles supplied during 2002 and equipped with a 
vehicle jack, a letter providing owners with a warning notice 
label and corrected manual insert.  

MR 213/04 (27.09.04) 
 
Product safety: elastic luggage straps 

The ACCC has accepted court enforceable undertakings from 
Ray’s Outdoors to resolve ACCC concerns that, in supplying 
Wild Country elastic luggage straps, Ray’s Outdoors may have 
breached the mandatory product safety standard for elastic 
luggage straps prescribed under the Trade Practices Act. 
Because of the potential harm that elastic luggage straps can 
cause, the mandatory standard requires them to have a 
permanently attached label containing a specifically worded 
warning of a certain size and colour.  

MR 212/04 (27.09.04) 
 
Property investment promotion

The ACCC has instituted legal proceedings against Giann & 
Giann and its director alleging misleading and deceptive 
conduct over the promotion of a Secrets of a Real Estate 
Millionaire property investment seminar. Giann & Giann trades 
under the name Break Free Events and is alleged to be 
responsible for advertisements which appeared in a number of 
Australian newspapers in late 2003, promoting a ‘Free Event’ to 
be presented by property investor Mr Peter Flanagan. The 
ACCC has alleged, among other things, that in the newspaper 
advertisements, as well as brochures handed out to attendees of 
the free seminars advertising a four-day course, representations 
were made about property investment strategies and wealth 
creation that Giann & Giann did not have reasonable grounds to 
make. 
MR 203/04 (21.09.04) 
 
Sweets labelling: Australian ownership 

The ACCC has accepted a court enforceable undertaking from 
Cadbury Schweppes about labelling of The Natural 
Confectionery Company (TNCC) range of confectionery 
products. Cadbury Schweppes, which is part of the worldwide 
Cadbury Schweppes group of companies, acquired Sunrise 
Confectioners (Aust) in April 2003. Sunrise distributed TNCC 
products in packaging that stated: ‘The company has been in the 
same family for four generations and is 100% Australian 
owned.’ Cadbury Schweppes has undertaken, among other 
things, to publish a consumer notice and apology in Australia’s 
daily newspapers and offer a full refund (redeemable by way of 
a store voucher) to all consumers who bought TNCC products 
from April 2003 in the old packaging on the basis of the 
ownership representations. 

MR 197/04 (14.09.04) 
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International online pyramid selling scheme

A Gold Coast company, Worldplay Services, has been found to 
have breached the Trade Practices Act by providing support 
services to an illegal international online pyramid selling 
scheme operated by World Games Inc (WGI). The operations of 
the WGI scheme are fragmented, with a company in the British 
Virgin Islands having overall control, and service companies 
contributing to the scheme from Britain, Gibraltar, the 
Netherlands Antilles and Australia. The ACCC was concerned 
that in the WGI scheme, an Australian company was being used 
to target foreign consumers. The judge made orders restraining 
Worldplay Services from taking part in the World Games 
scheme or in other similar schemes.  

MR 193/04 (02.09.04) 
 
Pyramid selling—1Cellnet and Unified Interactive

The ACCC has instituted proceedings against 1Cellnet, a 
company incorporated in the USA, Unified Interactive and two 
individuals for alleged pyramid selling. The ACCC alleges that 
1Cellnet has established and promoted a scheme on the internet 
in which participants make a payment to 1Cellnet and can earn 
income from the 1Cellnet Global Bonus Points (GBP) scheme. 
The ACCC alleges the payment is induced by the prospect held 
out to new participants that they will be entitled to payments if 
they introduce further members. The ACCC alleges that Unified 
Interactive designed and supplied the scheme to 1Cellnet, 
promoted the scheme by responding to customer inquiries about 
the scheme, took part in the scheme by collecting all payments 
on behalf of 1Cellnet and allowed itself to be held out by 
1Cellnet as an accredited licensee and the Australian 
operational base of 1Cellnet and/or the scheme.  

MR 187/04 (30.08.04) 
 
Misrepresentation and bait advertising: Harvey Norman 
The Federal Court has made orders by consent in the ACCC’s 
proceedings against companies and individuals in the Harvey 
Norman group. The ACCC alleged that advertising conducted 
for Harvey Norman Computers and Communications franchise 
stores for an accounting software package, which was to include 
bonus software, constituted bait advertising because it was 
advertised, and continued to be advertised, when the parties 
were aware that none of the bonus software bundles were 
available, or not in sufficient quantities to meet consumer 
demand. The ACCC further alleged that representations made in 
the same advertising misled consumers about their eligibility for 
GST-related taxation benefits on purchases of digital cameras 
and ‘approval’ of goods for GST Start-Up Assistance from the 
Federal Government. 

Derni, a subsidiary of Harvey Norman Holdings, consented to 
declarations that it had made misleading or deceptive 
representations and had been knowingly concerned in bait 
advertising by the stores. Harvey Norman Holdings provided 
court enforceable undertakings to the ACCC that it would 
continue to review its trade practices compliance program.  

MR 151/04 (10.08.04) 
 
 
 
 
 

HOT SPOT—SOUVENIR GUIDELINES 
Country of origin news for the souvenir industry

The ACCC has issued a leaflet on country of origin claims 
made for souvenirs. The leaflet will help manufacturers, 
importers and retailers of souvenirs identify the circumstances 
in which origin claims may be implied by the use of packaging, 
pictorial representations and icons, such as maps of Australia or 
pictures of Australian native flora and fauna. The publication 
also outlines issues relevant in determining whether an origin 
claim will negate a misleading impression created by the use of 
icons and pictorial representations. It also explains the ACCC’s 
interpretation of the Made in Australia and Product of Australia 
defences set out in the Trade Practices Act. The leaflet is 
available in both English and Chinese on the ACCC website, or 
by contacting the ACCC Publishing Unit on (02) 6243 1143. 
The publication is free. MR 202/04 (21.09.04) 

 
MERGERS AND ACQUISITIONS 
New guideline for future informal merger reviews

The ACCC has implemented new processes for reviewing 
informal merger proposals. The processes, outlined in the 
ACCC’s Guideline for informal merger reviews, will be applied 
to all new complex merger proposals, supplementing the 
existing Merger guidelines. The new guidelines provide greater 
transparency and accountability in ACCC reviews while 
preserving the benefits of the existing informal system.  

MR 224/04 (15.10.04) 
 
Boral takeover bid withdrawn 

The ACCC has agreed to end litigation proceedings against 
Boral following Boral’s withdrawal of its bid for cement and 
concrete manufacturer Adelaide Brighton and its provision of 
enforceable undertakings to the Federal Court. Boral has given 
undertakings that it will not nominate a person for election, or 
vote its shares in Adelaide Brighton in favour of the election of 
any person who is an associate of Boral, to the board of 
Adelaide Brighton or acquire any relevant interest in shares in 
Adelaide Brighton for a period of one year without the prior 
written consent of the ACCC. The ACCC’s investigation 
showed that Boral’s acquisition of Adelaide Brighton would 
have led to a substantial lessening of competition in cement, 
aggregates, flyash, concrete and concrete masonry product 
markets in Australia.  

MR 221/04 (08.10.04) 
 
Yeast and Bakery acquisition  

The ACCC will not oppose the proposed acquisition of the 
Yeast and Bakery Division of Burns Philp & Co. by Associated 
British Foods having decided that the acquisition is unlikely to 
substantially lessen competition in the relevant markets. 
Although the acquisition exceeds the ACCC’s thresholds for the 
exercise of coordinated market power in the bread improver 
market, the ACCC concluded that strong competitors, low 
barriers to entry and significant countervailing power held by 
customers will effectively constrain the merged entity in this 
market. The ACCC also found that competition in the bread 
market is unlikely to be affected.  

MR 207/04 (22.09.04) 
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Radiology acquisition 

Following an offer of divestment undertakings, the ACCC did 
not oppose DCA Group’s proposed acquisition of MIA Group. 
DCA’s court enforceable undertaking includes the divestiture of 
seven diagnostic imaging suites in Adelaide and the release 
from existing contracts of radiologists, nuclear physicians, 
radiographers and sonographers currently working at the seven 
divestiture sites who wish to acquire or work at one or more of 
the seven sites. The ACCC believes that the undertaking 
ensures that DCA will continue to face competitive constraints 
in South Australia. DCA will, within three weeks of completing 
the acquisition of MIA, advertise the sites for sale in a major 
South Australian newspaper. 

MR 201/04 (17.09.04) 
 
Macquarie Bank radio acquisitions 

The ACCC will not intervene in Macquarie Bank’s acquisition 
of RG Capital Radio and DMG Regional Radio. The ACCC 
accepted court enforceable undertakings from Macquarie Bank 
that it will divest radio stations in Albury, Cairns, Mackay, 
Rockhampton and Townsville, allaying concerns of a 
substantial lessening of competition in these local markets for 
advertising on commercial broadcast radio. The ACCC will 
conduct market inquiries regarding the divestitures in around 
three months’ time. 

MR 195/04 (10.09.04) 
 
Duet Consortium bid for natural gas pipeline

The ACCC has decided not to intervene in the Duet Consortium 
bid for the Dampier to Bunbury natural gas pipeline (DBNGP) 
after agreeing to court enforceable undertakings designed to 
alleviate some competition concerns. The undertakings prevent 
Alinta Limited, which has a 20 per cent interest in the Duet 
Consortium, from being involved in any commercial 
negotiations between the Duet Consortium and other shippers 
that transport gas down the DBNGP. This is to prevent Alinta 
gaining the ability to affect anti-competitive outcomes in 
relevant downstream markets, thus making it much harder for 
new entrants to retail gas and generate electricity in Western 
Australia. The ACCC has now made a final decision not to 
intervene on the basis of the final undertakings. 

MR 191/04 (31.08.04) 
 
South Australian grains industry merger

The ACCC will not oppose ABB Grain’s acquisition of 
AusBulk, and AusBulk’s holding company United Grower 
Holdings, subject to the parties providing acceptable court 
enforceable undertakings to provide for fair and reasonable 
access to port storage and handling services for grains export 
post merger. The ACCC was concerned that the vertical 
integration of South Australia’s main storage and handling 
provider, AusBulk, with ABB could allow the merged entity to 
use its market power in storage and handling at South 
Australian port terminals to deny access to, or discriminate 
against, competing traders and grain exporters. The ACCC also 
carefully considered the competitive impact of the proposed 
acquisition in the relevant grains, storage and handling and malt 
markets, concluding that the merger would be unlikely to result 
in a substantial lessening of competition. 

MR 190/04 (31.08.04) 
 

Vopak Port Botany lease

The ACCC decided not to take action concerning the storage 
lease agreement between Vopak Terminals Sydney and the 
Shell Company of Australia at the Vopak Terminal, Port 
Botany. Shell acquired the 65 000 cubic metres of storage at 
Port Botany that is currently leased to Trafigura Fuels Australia, 
whose lease expired at the end of August 2004. Had the ACCC 
opposed the leasing of the terminal space by Shell it is likely 
that the 65 000 cubic metres storage would have remain unused.  

The ACCC noted changes in the independent importing 
industry resulting from the introduction of tighter fuel standards 
by state and Commonwealth governments. Market inquiries 
revealed that major independent retailers have sought longer 
term contracts with domestic refiner/marketers to protect their 
operations and that independent imports had become less viable. 
The loss of these contracts made it difficult for independent 
importers to develop a profitable business case for the leasing of 
the Vopak facilities. The ACCC ultimately came to the view 
that the Vopak/Shell arrangements would not substantially 
lessen competition for the purposes of the Trade Practices Act. 
MR 171/04 (24.08.04) 
 

HOT SPOT—CRACKING CARTELS 
Cracking cartels—ACCC enforcement conference

The world’s leading enforcement regulators will be in Sydney 
this November to take part in the International Competition 
Network Cartel and Leniency workshops, to be held by the 
ACCC. The ACCC will be providing Australian competition 
lawyers, and business, industry and consumer representatives 
with a unique opportunity to meet these experts at the Cracking 
Cartels: International and Australian Developments conference 
on 24 November 2004. Conference discussion will focus on 
how competition regulators are dealing with illegal cartel 
behaviour around the world. Cracking Cartels will feature the 
latest investigative issues in the fight against cartels, the 
effectiveness of leniency policies in curtailing hard core cartels 
and cooperation by enforcement agencies to combat 
international cartels. MR 157/04 (16.08.04) 

 

RESTRICTIVE TRADE PRACTICES 
Agricultural consultants’ fees

The ACCC has accepted court enforceable undertakings from 
the Australian Association of Agricultural Consultants (WA) 
regarding its requirement that members charge their clients 
minimum recommended fees. The recommended fee scale set 
minimum hourly rates for consultants, depending on their 
experience, and also set minimum rates for specific tasks 
undertaken by consultants. Although members who did not 
comply with the recommended fee scale could be reprimanded, 
fined or disqualified from membership, it appears that no 
member has ever been punished for failing to comply. 
Responding to ACCC concerns the association has 
implemented a review of its instruments (including its 
constitution and code of ethics) and removed the recommended 
fee scale from its website. It has now also undertaken, among 
other things, not to engage in similar conduct in the future, to 
complete the review of its instruments and forward copies of the 
revised instruments to its members. 

MR 200/04 (15.09.04) 
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Penalty for attempted price fix: flour industry 

George Weston Foods has been penalised $1.5 million by the 
Federal Court after the company conceded that a former 
divisional chief executive had attempted to fix the price of flour 
with a competitor. The ACCC began legal action in late 1999 
alleging that Mr Paul Benedict Loneragan, a then director of 
George Weston Foods and chief executive of its flour milling 
division, had telephoned a competitor seeking to fix the 
wholesale price of flour. The competitor did not respond to Mr 
Loneragan’s approach. When imposing the penalty Justice 
Gyles noted the case showed a deliberate attempt to breach the 
Act by a very substantial corporation with a very poor record of 
prior contraventions. Furthermore, as the flour industry affects 
staple foods, the potential loss and damage to the public was 
very great. Justice Gyles made orders that George Weston 
Foods be restrained from similar conduct for four years.   

MR 175/04 (25.08.04) 
 
Resale price maintenance—giftware suppliers

The ACCC has instituted legal proceedings against RM Hall, 
Westminster Retail and directors of each of the companies for 
alleged resale price maintenance. RM Hall is the exclusive 
Australian agent and importer of Florence Sculpture d’Arte 
figurines, known as Armani figurines. Westminster operates, 
and is the franchisor, of a number of retail stores throughout 
Australia, most of which have retailed Armani figurines. The 
ACCC alleges that RM Hall engaged in resale price 
maintenance in several ways, including by issuing price lists to 
dealers to try to induce them not to advertise or sell the 
figurines below the price specified in the price list, and by 
making it known to Westminster that it would not supply the 
figurines unless they agreed to the minimum selling price. 
Similarly, the ACCC alleges that Westminster contravened the 
Act in a number of ways, including by entering into franchise 
agreements with a term specifying that the franchisees would 
not advertise or sell goods supplied by Westminster at a price 
less than its specified price and by issuing Stock Supply 
Procedures and invoices specifying the retail price of the goods.  

MR 174/04 (25.08.04) 
 

AUTHORISATIONS AND NOTIFICATIONS 
Qantas/British Airways 'kangaroo route' alliance

The ACCC has proposed granting five years continued 
authorisation to an alliance which has operated between Qantas 
and British Airways since 1995 on the Australia to Britain 
‘Kangaroo route’. The ACCC recently rejected an alliance 
between Qantas and Air New Zealand after finding that the 
public benefit did not outweigh the anti-competitive detriment. 
This was decided after investigations revealed that those 
companies jointly held a 90 per cent share of the trans-Tasman 
market and that inadequate competitive constraint existed from 
other carriers. In this case, however, the ACCC believes that 
any lessening in the competition in the market for business 
passengers travelling between Australia and Britain is 
outweighed by benefits arising from cost savings, the 
availability of discount seats and schedule connections. There is 
strong competition in the leisure passenger markets in which the 
joint service agreement (JSA) partners operate and there is a 
strong possibility that cost savings made by Qantas and BA 
under the JSA will end up, one way or another, in the hands of 
consumers.  

MR 168/04 (23.08.04) 

AWB/GrainCorp joint venture

The ACCC has decided to grant interim authorisation to a joint 
venture company between GrainCorp and the Australian Wheat 
Board (AWB) providing transport and logistics services to both 
companies in Queensland, New South Wales and Victoria for 
export bound grain. GrainCorp and the AWB state that the 
purpose of forming the joint venture company is to improve 
efficiencies and to achieve logistics cost savings for grain 
exports by better coordinating export grain storage and transport 
activities, and increased information to facilitate the export 
grain task. The ACCC has decided to grant interim 
authorisation given the size and proximity of the upcoming 
harvest and the need for improved coordination between the 
applicants and the rail transport providers in managing the 
harvest and export task. The ACCC will take account of the 
practical impacts of the joint venture arrangements over the 
coming harvest season.  MR 219/04 (07.10.04) 

Collective bargaining: SA milk vendors 

South Australian milk vendors will be able to start collectively 
negotiating the terms and conditions of distribution contracts 
with milk processors under an interim authorisation granted by 
the ACCC. The Milk Vendors Association (SA) has sought 
authorisation for proposed collective bargaining with National 
Foods Milk and Dairy Vale Foods.  The ACCC found that there 
is likely to be little, if any, public detriment in allowing the 
arrangements to go ahead in the short term given the large 
disparity in bargaining power between the processors and the 
vendors. The interim authorisation does not compel individual 
vendors and processors to take part in the proposed 
arrangements. While interim authorisation allows the parties to 
engage in the conduct while the ACCC considers the merits of 
the substantive application, a decision to grant interim 
authorisation does not necessarily indicate its final decision.  

MR 218/04 (07.10.04) 
 

BP shopper docket scheme

The ACCC has recently received several notifications from BP 
Australia and 35 BP-branded service stations advising that they, 
in conjunction with Action Supermarkets, have began a 
‘shopper docket’ promotion similar to those currently offered 
by Woolworths/Caltex and Coles/Shell. The ACCC has decided 
to allow the BP notifications to stand. In support of its 
notification, BP argued, and the ACCC agrees, that their 
shopper docket promotion scheme is a pro-competitive response 
to other petrol discount schemes. Therefore, consistent with its 
earlier decisions, the ACCC has allowed the notifications.  

MR 172/04 (24.08.04) 
 

Banks joint venture—voucher processing facilities

The ACCC will not intervene in the proposed joint venture of 
the voucher processing facilities of the Commonwealth Bank of 
Australia, the National Australia Bank and Westpac Banking 
Corporation having concluded that it is unlikely to result in a 
substantial lessening of competition. The joint venture company 
will act as a service entity. The parties to the arrangement will 
collectively outsource their voucher processing requirements, 
but the banks will continue to compete for the provision of 
voucher processing services to downstream customers. While 
the ACCC considers that the barriers to entry to the market are 
high, it does not consider that there will be any change to 
customers who acquire voucher processing services.  

MR 166/04 (20.08.04) 
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REGULATED SERVICES 
Telstra retail price control hearings 

As part of the current ACCC review of the price control 
arrangements that apply to Telstra, due to expire next year, the 
ACCC held public hearings throughout late August and early 
September in Cairns, Brisbane, Canberra, Wagga Wagga, 
Sydney, Dubbo, Hobart, Melbourne, Adelaide, Perth, Darwin 
and Alice Springs. The ACCC is currently reviewing: 

• the price cap that allows Telstra to lift line rentals each year 

• the price cap requiring price reductions in local, fixed-to-
mobile and domestic and international long distance calls 

• the requirement on Telstra to cap calls at 22 cents per call (40 
cents from a public payphone)  

• the requirement that Telstra must ensure its customers in non-
metropolitan areas pay broadly the same price for untimed 
local calls as those in metropolitan areas. 

MRs 159–160, 164–165, 167, 170, 177, 181–182, 184–186 
 
Telstra telecommunications access services

The ACCC has issued a draft report on its assessment of 
Telstra’s revised access undertakings for core 
telecommunications services. The draft decision is a qualified 
acceptance of Telstra’s undertakings for the public switched 
telephone network (PSTN) services and local carriage service 
(LCS), but to reject Telstra’s undertaking for the unconditioned 
local loop service (ULLS).  The undertakings specify the price 
and some non-price terms and conditions proposed by Telstra 
for access by other providers to the PSTN originating and 
terminating services, and the ULLS over three financial years. 
The terms and conditions for the LCS apply for one financial 
year. These core services enable Telstra’s competitors to 
provide local, long distance, international, fixed-to-mobile and 
mobile-to-fixed calls, as well as certain broadband services. 
Reasons for the decision are available on the ACCC website. 
The ACCC seeks submissions by interested parties by no later 
than 10 November 2004. 

MR 223/04 (14.10.04) 
 
Telstra’s line sharing service access charge 

The ACCC has made a final decision to reject Telstra’s line 
sharing service (LSS) undertaking, which proposed a monthly 
access charge of around $15 per service, largely because it 
considered that the charge was well above that justified by 
efficient costs. Such a price is unlikely to encourage service 
providers to invest in their own facilities to provide broadband 
services and also unlikely to encourage efficient use and 
investment in infrastructure by Telstra. The ACCC believes the 
monthly charge should be closer to $7–$9 per service. The LSS 
enables two carriers to provide separate services over a single 
metallic ‘line’, enabling Telstra’s competitors to provide 
high-speed broadband services, such as ADSL, to the customer 
on the same line. 

MR 180/04 (27.08.04) 
 
 
 
 
 
 

Domestic inter-carrier roaming services

Australian mobile carriers will be required to give the ACCC 
details of the terms and conditions they charge for domestic 
inter-carrier roaming (domestic roaming) services on mobile 
telephone networks, under a draft decision issued this month. 
Domestic roaming is a wholesale service sold by one mobile 
network carrier to another. Mobile carriers use this service to 
enable their subscribers to make and receive mobile phone calls 
in areas where they do not have network coverage by using (or 
‘roaming’ on to) another carrier’s network. The decision to 
monitor these terms and conditions follows a draft decision by 
the ACCC not to declare a domestic roaming service at the 
moment. Following further consideration of submissions, the 
ACCC expects to issue its final decision in late-November. 

MR 220/04 (07.10.04) 
 
One million broadband services connected

The take up of broadband services has passed the one million 
mark, according to the latest ACCC Snapshot of Broadband 
Deployment report. The report shows that at the end of June 
2004, there were 1 047 800 broadband services connected 
across Australia. Broadband take-up increased by 218 500 in 
the June 2004 quarter—the largest quarterly increase since the 
survey began. Broadband take-up has doubled in the past year. 

MR 189/04 (31.08.04) 
 
Internet interconnections 

The ACCC has issued a draft report seeking comment on 
whether internet interconnection arrangements should be 
subject to a two-year monitoring period. Internet inter-
connection allows customers—business, residential or others—
that are connected to one internet network to send and receive 
emails and access websites connected to others. Having 
conducted an inquiry into whether to regulate internet 
interconnection, the ACCC will closely monitor the industry 
over the next two years. The ACCC is proposing that 
monitoring be carried out under a record keeping rule that 
would apply to a cross-section of key players, and would 
identify essential information indicating structural or 
behavioural problems. Interested parties are invited to make 
submissions until 12 November 2004.  

MR 222/04 (14.10.04) 
 
ISDN and data service declaration review

The ACCC has announced that it will hold a public inquiry 
reviewing the ISDN and digital data access service (DDAS) 
declarations. The ISDN is used to carry information such as 
voice, data, high quality sound, text, still images and video over 
the public switched telephone network. It is a digital 
communications service using the same copper wire lines as for 
standard telephone services. The DDAS is an access service for 
the domestic carriage of data. The ACCC has issued a 
discussion paper identifying relevant issues and seeking 
comments on particular aspects of ISDN, DDAS and related 
markets and of the impact of regulation. The public inquiry will 
determine whether the declaration of the ISDN and DDAS 
services should be maintained, varied or revoked by the ACCC 
when they expire in June 2005. The ACCC expects to issue a 
draft report setting out its preliminary findings early in 2005.  

MR 204/04 (22.09.04) 
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New Australia Post service 

The ACCC will not oppose prices proposed for a new Australia 
Post service. The new service—Impact Mail—will allow bulk 
quantities of irregular shaped (non-rectangular) mail to be 
posted. Australia Post is required to lodge a price notification 
under the Trade Practices Act because the Impact Mail service 
falls within the definition of Australia Post’s reserved services. 
The ACCC reached its decision after considering information 
provided by Australia Post and the submissions it received from 
interested parties about whether the proposed price was 
appropriate. 

MR 214/04 (29.09.04) 
 
Electricity regulatory report—transmission networks

The ACCC has issued its first electricity regulatory report 
covering the financial and operational performance of 
transmission network service providers in the National 
Electricity Market. The report details the performance of 
Powerlink, TransGrid, SPI PowerNet, VENCorp and 
ELectraNet for 2002–03. The ACCC will have discussions with 
Energy Australia, whose revenues are also regulated, about 
publishing its information. The report focuses on the revenue 
and expenditure performance of the networks, as well as their 
performance against the ACCC’s service standards. Publishing 
such information benefits the public by raising transparency 
about the performance of these transmission networks. 

MR 169/04 (23.08.04) 
 
Electricity: Revised draft regulatory principles & regulatory test 

The ACCC has issued its Draft Statement of Principles for the 
Regulation of Electricity Transmission Revenues (DRP). The 
DRP is a guide for the regulation of electricity transmission 
business revenues. The focus of the review has been on 
improving the climate for investment through greater certainty, 
improving incentives for efficiency, and providing greater 
transparency about transmission network performance.  

The ACCC has also issued its final decision on the review of 
the electricity regulatory test. The regulatory test is a cost-
benefit test used by transmission and distribution businesses to 
assess interconnectors and other network investments. The 
decision outlines a workable methodology for the inclusion of 
competition benefits in the regulatory test.  

MR 163/04 & MR 162/04 (19.08.04) 
 
South West Queensland gas pipeline

The ACCC has issued its draft decision on Epic Energy’s 
proposed access arrangement revisions for the South West 
Queensland pipeline. Under the gas code, operators of covered 
pipelines must submit an arrangement to the ACCC describing 
the terms, conditions and reference tariffs for access to the 
pipeline. These arrangements provide for revisions to be 
submitted to the ACCC at specified review periods. This 
particular review is of services other than the forward haul 
service. The ACCC is proposing two amendments to Epic’s 
proposal. It has accepted Epic’s proposal to no longer offer 
certain non-forward haul and interruptible services as reference 
services, subject to an undertaking on future tariffs for these 
services, and required Epic to re-insert the review trigger in the 
access arrangement. 

MR 217/04 (07.10.04) 

Tribunal’s gas code rulings

The ACCC is seeking a judicial review of the Moomba to 
Sydney pipeline access arrangement decision handed down on 
8 July to clarify the meaning of key provisions of the gas code. 
The ACCC application is confined to the tribunal’s application 
of the law, consideration of evidence and reasonableness of its 
propositions relating to the methodology to be applied when 
establishing the initial capital base of the pipeline. Since 2001 
there have been four appeals to the tribunal over gas code 
access arrangement decisions by the ACCC. The ACCC 
concern is that the current approach rewards ‘cherry picking’ by 
encouraging appeals where the applicants have nothing to lose 
and everything to gain by challenging specific aspects of ACCC 
decisions. The result of this has been the creation of a level of 
inconsistency in gas code interpretation which the ACCC is 
seeking to clarify.  

MR 156/04 (13.08.04) 
 
Productivity Commission review of the gas code

The ACCC has welcomed the issue of the final report of the 
Productivity Commission’s review of the gas access regime. 
Many of the recommendations will streamline the functioning 
of the current regime resulting in lower administration and 
compliance costs. Recognising positive developments in the gas 
markets under the current regime, the report recommends the 
retention of a gas-specific regulatory regime, but with the 
addition of a price monitoring option. The report has also 
accepted a number of the ACCC’s suggestions including 
clarification of the status of pipeline expansions, removing one 
step in the decision making process and adjusting the merits 
review process. One of the key recommendations in the report is 
the introduction of a second tier of regulation that is less 
intrusive than the current approach of setting reference tariffs. 
The ACCC considers it critical that a second tier still provides 
effective regulatory oversight.  

MR 153/04 (10.08.04) 
 
Air navigation service pricing 

The ACCC has issued a paper seeking public comment on a 
pricing proposal by Airservices Australia. Airservices Australia 
is the monopoly provider of en route air navigation, terminal 
navigation and aviation rescue and fire-fighting services in 
Australia. These services are declared under Part VIIA of the 
Trade Practices Act, which means that Airservices must notify 
the ACCC when it wishes to increases prices. Airservices is 
proposing a long-term pricing arrangement that will apply for 
five years, beginning in October 2004, covering all its air 
navigation services throughout Australia. The proposal 
recommends increases in the prices of terminal navigation, 
aviation rescue and fire fighting services, and decreases in the 
prices charged for en route navigation services. The ACCC will 
review submissions and retains the option to object or not object 
to the proposed increases. 

MR 158/04 (17.08.04) 
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AACCCCCC  SSttaattee  BBrriieeffiinngg  
 

QLD 
Delivering the Competing Fairly Forum  

The Queensland Regional Outreach Manager has been busy 
arranging a number of live viewings of the latest Competing 
Fairly Forum video, Franchising: Is it right for you?, in south 
east Queensland and northern NSW. A viewing of the video 
was conducted in Ballina in northern NSW in late September 
which attracted an audience of 20 people. Further presentations 
are to follow in Grafton, Bundaberg, Rockhampton and other 
locations from October through to early December. Contact 
Albert Julum on (07) 3835 4641. 

 
SA 

The ACCC in South Australia recently had the opportunity to 
brief representatives of the six Business Enterprise Centres and 
business advisors of the 13 Regional Development Boards at 
their September coordination meeting. The theme was 
franchising and the promotion of the ACCC’s latest Competing 
Fairly Forum. BECs and business advisors play a critical 
role informing, educating and assisting new and existing 
businesses to be alert to risks and aware of the law. Providing 
them with a working knowledge of the Franchising Code of 
Conduct and the role played by the ACCC should translate into 
practical assistance to a diverse number of new and existing 
franchisees. 

The franchising CFF is also providing valuable assistance to a 
large number of Mitsubishi workers facing retrenchment from 
the Lonsdale plant next year. The ACCC is working 
collaboratively with the Southern Success BEC and the 
Department of Employment and Workplace Relations (through 
its labour adjustment package) to ensure that workers gain an 
understanding of the elements of the Franchising Code while 
they consider their future options. Contact Greg Trengove on 
(08) 8213 3456. 

 

TAS 
Screenings of the Franchising: Is it right for you? Competing 
Fairly Forum 

The latest Competing Fairly Forum, Franchising: Is it right for 
you?, was screened in St Helens on 19 October 2004 and 
scheduled for Launceston on 10 November 2004 (contact 
Bridget Rowlings, region north!, on 6331 3988). The forums 
may include short presentations from local 
franchisors/franchisees and an ACCC representative will be 
present to answer any questions relating to franchising and/or 
the ACCC. The forum will feature a 40-minute video panel 
discussion of the commercial relationship between franchisors 
and franchisees. For further information on these forums, or 
presentations planned for other Tasmanian centres, please 
contact John Bardenhagen on (03) 6215 9309. 

 

 

 

NSW 
Ag-Quip Field Day 

In August the Rural and Regional Program in NSW hosted a 
stand at the Ag-Quip agricultural expo held outside Gunnedah, 
in north western NSW. Ag-Quip is billed as Australia’s largest 
rural field day. Over the course of the three-day event, it 
regularly attracts attendances of around 100 000 people. 

Over the three days, we raised the profile and recognition of the 
ACCC, often to an audience that would not normally be reached 
by other activities conducted under the Rural and Regional 
Program. Various issues were discussed on the rights of 
businesses and consumers alike. Contact David Badewitz on 
(02) 9230 9166. 

 
VIC 

Seminars in regional Victoria 

The Regional Outreach Manager for Victoria has been out and 
about presenting seminars in regional Victoria, including a 
seminar for the Winegrape Growers Association in Wangaratta 
on fair trading practices under the Trade Practices Act, and a 
screening of the Competing Fairly Forum, Growing better 
business relationships, for the Victorian Farmers Federation 
Shepparton branch. Contact Fiona MacRae on (03) 9290 1952. 

 
Any other queries regarding the activities of the Small Business 
Rural and Regional Program can be directed to the National 
Coordinator, Ann Czajor on (02) 6243 1356. 
 
 
LATEST PUBLICATIONS FROM THE ACCC 
ACCC ejournal  
Published: 20 October 2004. Electronic: free  
The ACCC ejournal is now produced as an online publication. 
Hard copy journal back issues (1 to 49) are available for $10 
each. 
 
Guide to unconscionable conduct  
Published: 19 October 2004. Electronic: free ; Printed: $10  
This guide explains how the unconscionable conduct provisions 
of the Trade Practices Act apply in the dealings between 
businesses, and between businesses and consumers.  
 
When are ‘souvenirs of Australia’ Australian souvenirs?  
Published: 21 September 2004. Electronic: free ; Printed: free  
Flyer, A4. If consumers are led to believe that a souvenir is a 
product of Australia or is made in Australia when in fact it isn't, 
then the manufacturer, importer, distributor and/or retailer may 
find themselves in breach of the Trade Practices Act. 
 
ACCC info kit for the medical profession
Published: 20 August 2004. Electronic: free ; Printed: free  
This ACCC Info kit for the medical profession provides simple 
and straightforward guidance to help doctors comply with the 
Trade Practices Act.  
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Contact the ACCC 
 

     Infocentre: 1300 302 502 
  Website: www.accc.gov.au 

 
January 2005 

 
From the Small Business Commissioner 
This edition highlights an upgraded ACCC strategy to identify 
and close down cartel activities, and our submission to the 
Productivity Commission identifying further areas of necessary 
competition policy reform. This issue also flags the release of a 
new guide on the treatment of unconscionable conduct by larger 
businesses in dealing with smaller businesses. 
  
The ACCC has also recently released important reports on 
stevedoring, telecommunications and private health funds which 
are all covered in this briefing.  
  
 

 
 
 

NEW DEVELOPMENTS 
 
 

The ACCC has stepped up its fight against cartel activities with 
a review of its leniency policy, the establishment of a dedicated 
cartel detection team, and a new campaign to help government 
agencies detect and report cartels.  
 
This follows the recent Cartels and Leniency Workshops, 
hosted in Sydney by the International Competition Network, 
where investigators from all over the world swapped notes on 
the tools and techniques used to detect and break up cartels, 
with a focus on international coordination and cooperation. 
 
Addressing the conference, ACCC Chairman Mr Graeme 
Samuel said he regarded fighting cartel behaviour as a major 
priority of the ACCC’s enforcement program, stating that the 
ACCC has identified 40 suspected cartels, with 21 under 
intensive investigation and a further five in litigation.  
 
The ACCC will raise awareness of its leniency policy and will 
collaborate with its counterparts overseas to coordinate and 
conduct anti-cartel investigations, and to identify emerging 
issues. 
MR 261/04, 23.11.04 
MR 263/04, 24.11.04 
 
 

 
 
 
 
 

 
More needed to enhance and protect competition: ACCC 
In early December the ACCC presented a submission to the 
Productivity Commission’s draft report into National 
Competition Policy Reforms. The submission outlined the 
ACCC’s views on measures that could be undertaken to 
enhance and protect competition.  
 
In a statement accompanying the submission, ACCC Chairman 
Graeme Samuel spoke about the importance of matters such as 
reforms within the telecommunications and electricity 
industries, the restructuring of Telstra and changes within 
consumer protection policy. 
MR 278/04, 13.12.04 
 

UNCONSCIONABLE CONDUCT 
 
Updated guide to unconscionable conduct law launched 
The ACCC has released an updated Guide to Unconscionable 
Conduct. The guide adds to the existing education campaign, 
and will be supplemented by a forthcoming ‘simple English’ 
guide for businesspeople. 
 
The Trade Practices Act encourages vigorous competition 
between firms and a robust approach to business dealings. 
However, there are limits on how far businesses can go. 
Unconscionable conduct law aims to protect businesses and 
consumers from harsh or oppressive conduct which extends 
beyond merely driving a hard bargain. 
 
The guide contains recent interpretations of unconscionable 
conduct law and provides guidance on how the law applies in 
dealings with business and consumers. It is available from all 
ACCC state and territory offices, and the ACCC website. 
MR 228/04, 19.10.04 
 
 
Debt collection under scrutiny by ACCC and ASIC 
The ACCC and the Australian Securities and Investments 
Commission (ASIC) issued a joint brochure outlining their roles 
in regulating debt collection activities. Both agencies oversee 
laws protecting consumers from inappropriate behaviour by 
collectors.  
 
The new brochure can be obtained free of charge from either the 
ACCC  on 1300 302 502 or ASIC on 1300 300 630. 
 
ASIC and the ACCC will also issue a revised version of the 
Debt collection guidelines in mid 2005, reflecting market 
developments and recent court decisions. 
MR 245/04, 8.11.04 
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CONSUMER AND SMALL BUSINESS PROTECTION 
 
Report on private health sector 
The ACCC raised a number of concerns in a report to the 
Senate on anti-competitive practices by health funds and 
providers in relation to private health insurance. These concerns 
included the accessibility of information available to consumers 
about exclusions and restrictions under their policies, the 
effectiveness of ‘key features’ guides, the ability of members to 
transfer between funds without penalty and the difficulties 
involved in negotiations between hospitals and health funds. 
 
Copies of this report are available from the ACCC’s website. 
MR 272/04, 8.12.04 
 
Warning to air conditioning industry on environmental 
claims 
Manufacturers making claims about environmental friendliness 
have been cautioned that such claims must be true, following 
successful ACCC challenges to advertising by an air 
conditioning manufacturer and importer. 
 
Daiken claimed in numerous advertisements that the 
hydrofluorocarbon (HFC) refrigerants and Daikin air-
conditioning units using those refrigerants were 
environmentally friendly, and that their use would prevent, or at 
least not contribute to, global warming. The ACCC believed 
these statements were misleading, as the refrigerants in question 
are potent greenhouse gases that do not benefit the environment 
and will contribute to global warming. 
 
Daikin has undertaken that it will not make the claims for a 
period of five years, will place corrective advertisements on its 
website, write to its distributors explaining the undertaking and 
review its existing trade practices compliance program, 
ensuring that staff are trained in the area of environmental 
claims. 
MR 227/04, 19.10.04 
 
Garments fibre content labelling 
The ACCC accepted court enforceable undertakings from 
Sherpa Outdoor Equipment Pty Limited about the labelling of 
its thermal underwear garments. The undertakings address 
ACCC concerns that misleading and false fibre content 
labelling may have breached the Trade Practices Act. 
 
Sherpa has given a range of undertakings, including not 
supplying mislabelled garments, ensuring that garments are 
independently tested before making claims about fibre content, 
and placing corrective advertisements in major newspapers. 
MR 230/04, 20.10.04 
 
Federal Court finds breach over 'millionaires' advertising 
The Federal Court has found that Mr Henry Kaye and his 
company, National Investment Institute Pty Ltd (which is now 
in administration), breached the Trade Practices Act by 
engaging in misleading conduct in the promotion of a 
‘millionaires’ property investment course.  
 
The court found that the advertisements promoting the course, 
which claimed that Mr Kaye could turn ordinary Australians 
into millionaires with no money down, no equity, no debt and a 
price protection guarantee, were misleading and deceptive. The 
court also found that claims by Mr Kaye and his company that a 

thousand ordinary people taught property investment strategies 
by him would become property millionaires within 12 months, 
was deceptive, as there were no reasonable grounds for making 
the representation. The ACCC returns to court at a later date to 
deal with the injunctions, declarations and awarding of costs. 
MR 232/04, 22.10.04 
 
ACCC takes action against property investment seminar 
promoters 
The ACCC instituted legal proceedings against Morgan Pacific 
Pty Ltd and its directors, alleging misleading and deceptive 
conduct in the promotion of property investment seminars. The 
advertisements in question promoted three-hour property 
investment seminars, presented by self-described ‘multi-
millionaire property investors and developers’, Danny and Paul 
Hanna.  
 
The advertisements in question claim that people who use the 
strategies would be likely to become wealthy and build multi-
million dollar property portfolios and acquire property valued at 
hundreds of thousands of dollars using none of their own money 
and with zero debt.  
 
The ACCC asserts that these claims are untrue, and the 
possibility of the investment strategies performing as advertised 
is remote. The ACCC is seeking declarations that the company 
and its directors have breached the Trade Practices Act, 
injunctions preventing the advertisements from being published, 
corrective newspaper advertising and costs. 
MR 234/0, 28.10.04 
 
Real estate firm admits to misrepresenting ACCC 
‘approval’ 
The Federal Court has found that Set Sale Realty Pty Ltd and its 
director, Mr David Pilling, engaged in false and misleading 
representations when claiming ACCC approval for its real 
estate property selling system.  
 
In January 2004 Set Sale Realty sent various real estate agents 
an email with the subject heading ‘ACCC APPROVES 
PILLING SYSTEM’, and attached an unsigned extract from an 
ACCC letter to Mr Pilling. The email suggested that agents use 
this unsigned extract in information kits for prospective 
vendors. The ACCC alleged that the representations were false, 
as the system did not have ACCC approval. 
 
The court declared by consent that the company had engaged in 
misleading and deceptive conduct in breach of s. 52 of the Act, 
and had represented that the system had approval that it did not 
have in breach of s. 53(c) of the Act. A three year injunction 
restraining the company from making the claims was granted, 
along with orders that the company write to each of its agents to 
inform them of the decision. Corrective newspaper advertising 
and costs of $6000 to the ACCC were also ordered. 
MR 236/04, 1.11.04 
 
Retailer admits sale prices may have misled 
Harris Scarfe Australia Pty Ltd has admitted to the ACCC that 
claims in its advertising may have misled consumers. The 
advertisements showed two prices, a present price and an after-
sale price, claiming a saving of the difference. Following 
consumer complaints, the ACCC raised the concerns with the 
company. It was found that the company had used a formula to 
create the ‘after-sale’ price, rather than use the regular sale price 
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of the items. Furthermore, certain items did not revert to the 
‘after-sale’ price once the sale had concluded. 
 
The company agreed to immediately stop the conduct, place 
corrective advertising in major newspapers and implement a 
trade practices compliance program. 
MR 239/04, 4.11.04 
 
ACCC action against misleading employment advertising 
The ACCC instituted proceedings in the Federal Court against 
Wizard Home Loans Pty Ltd, alleging misleading or deceptive 
conduct in relation to newspaper advertisements for Mobile 
Lending Managers. The ACCC alleges the advertisements were 
likely to mislead people into believing the positions were 
employed positions, when they were actually self-employment 
opportunities. The ACCC also alleges that potential 
remuneration figures given were exaggerated. 
 
The ACCC is seeking a range of orders, including declarations, 
compensation, injunctions restraining similar conduct, costs, 
and orders for greater disclosure of actual remuneration to those 
interviewed for the positions. The ACCC is also taking a 
representative action seeking compensation on behalf of an 
individual that responded to an advertisement and accepted one 
of the positions. 
MR 247/04, 9.11.04 
 
Telecommunications retailer gives court undertakings 
The ACCC has instituted proceedings against Australian 
Communications Network Pty Ltd, a seller of 
telecommunications services, for an alleged pyramid selling 
scheme. Proceedings were also instituted against a number of 
individuals involved in the company’s operation, as well as an 
incorporated representative and its directors. 
 
Under the system, ‘individual representatives’ pay ACN a fee to 
sell services to consumers. They may also recruit additional 
‘individual representatives’ and receive commissions from sales 
made by them. Bonuses are also paid on the number of qualified 
individual representatives ACN has cooperated with the 
ACCC’s investigation and provided substantial information 
about the operation of the scheme, but asserts that the system 
does not breach the Act.  
 
The ACCC is seeking declarations, injunctions, corrective 
notices, findings of fact and costs, alongside an interim 
injunction that would prevent ACN from accepting payments 
from participants. 
MR 264/04, 24.11.04 
 
Changes to 'GM-free' chicken labelling under way 
Following discussions with the ACCC, two of the largest 
manufacturers of poultry products in Australia have agreed to 
relabel their merchandise, omitting claims that the product is 
‘not genetically modified’.  
 
The ACCC believes that claims of ‘not genetically modified’ 
could mislead consumers where genetically modified feed was 
being used. Baiada Poulty Pty Ltd and Bartter Steggles Pty Ltd 
have both agreed to stop using packaging containing such 
claims, and to rollout new packaging without the claims. 
MR 268/04, 6.11.04 
 

HOT SPOT—SCAMS AWARENESS MONTH 
 

February is Scams Awareness Month! Coinciding with 
International Consumer Fraud Prevention Month, the ACCC 
will run a number of different campaigns to alert consumers and 
businesses to scams they may encounter, and help them avoid 
falling victim. 

Among the activities planned are special editions of ACCC 
Infolink and ACCC Consumer express, both specifically dealing 
with scams and the distribution of education material in rural 
and remote areas. 

For further information on scams, or to report a scam, call the 
ACCC Infocentre on 1300 302 502. 

 
MERGERS AND ACQUISITIONS 

 
Sydney CBD acquisitions by Westfield  
The ACCC did not intervene in the acquisitions by Westfield of 
Skygarden and Imperial Arcade in Sydney’s central business 
district. Following market inquiries among retailers and 
landlords, the ACCC considers that the acquisitions are unlikely 
to substantially lessen competition  
 
After the acquisitions, Westfield will control a significant 
proportion of the available retail space in the Pitt Street mall 
precinct. However, significant competition from alternative 
retail sites in the CBD shall act to constrain Westfield.  
MR 229/04, 20.10.04 
 
San Miguel acquisition of Berri 
The ACCC did not intervene in the acquisition of Berri Limited 
by San Miguel Corporation. The acquisition of Berri by a 
company with a long standing involvement with The Coca-Cola 
Company raises the possibility of competition concerns similar 
to those identified by the ACCC in relation to Coca-Cola 
Amatil’s proposed acquisition of Berri last year. 
 
However, San Miguel has stated to the ACCC that it does not 
have any intention to enter into any arrangement with The 
Coca-Cola Company relating to the manufacture, distribution, 
marketing or supply of any non-alcoholic beverage in Australia. 
ACCC Chairman Mr Graeme Samuel stated that the ACCC will 
closely scrutinise any such arrangement made in the future. 
MR 231/04, 20.10.04 
 
Acquisition of ALH by Bruandwo Limited 
The ACCC did not oppose the proposed acquisition of 
Australian Leisure and Hospitality Group Limited (ALH) by 
Bruandwo Limited. The acquisition shall increase Bruandwo’s 
market share in the markets for the retailing of packaged liquor 
for off-premises consumption, the retailing of liquor for on-
premises consumption, the acquisition of liquor for retailing and 
the electronic gaming machine market.  
 
However, as these markets consist of a large number of small 
independent players, the acquisition does not cross the ACCC’s 
concentration thresholds, except in certain local retail markets, 
where the company will be constrained by competitors. The 
ACCC therefore concluded that no substantial lessening of 
competition is likely to arise from the acquisition. 
MR 233/04, 28.10.04 
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Bayer acquisition of Roche 
The ACCC did not oppose the proposed acquisition of  
F Hoffmann-La Roche by Bayer Healthcare AG. Bayer is 
proposing to acquire, on a global basis, most of the current 
Roche consumer health business including the supply, 
licensing, marketing, and distribution rights of over-the-counter 
pharmaceuticals.  
 
The acquisition will lead to only a small increase in Bayer’s 
market share in Australia. In addition, competition from a 
number of domestic and multinational pharmaceutical 
companies will act to constrain the new entity. 
 
The global merger remains conditional on approval from a 
number of international antitrust authorities who have not yet 
completed their evaluation. 
MR 252/04, 12.11.04 
 
ACCC opposes Origin Energy LPG acquisition in Tasmania 
The ACCC opposed the proposed acquisition by Origin Energy 
of the jointly owned Mobil, Euphoric and Norvac LPG assets in 
Tasmania. Origin is the largest participant in the Tasmanian 
LPG market, with the Mobil/Euphoric/Norvac joint assets 
ranked second largest.  
 
Following market inquiries the ACCC determined that the 
acquisition, which would lead to Origin Energy having over 90 
per cent of LPG sales in Tasmania, would likely have the effect 
of substantially lessening competition in the Tasmanian LPG 
market.  
 
While Origin proposed a number of measures to limit the 
impact of the proposed acquisition, the ACCC found that these 
measures were not sufficient to address the anti-competitive 
detriment of the arrangement. 
MR 260/04, 22.11.04 
 
Acquisition of Peoplesoft by Oracle 
The ACCC did not oppose the proposed acquisition of 
Peoplesoft Inc. by Oracle Corporation. Both companies are 
significant players in the market for the provision of complex 
enterprise financial and human resource management software, 
primarily used by large corporations and government 
institutions.  
 
Following industry-wide liaison and investigation by the 
ACCC, it was determined that the global nature of the market 
and the number of significant competitors both within Australia 
and abroad meant that there was not sufficient evidence that the 
merger would result in a substantial lessening of competition. 
MR 262/04, 24.11.04 
 
ABC and Peppercorn Childcare merger 
The ACCC advised ABC Learning Centres that it will not 
oppose its acquisition of Peppercorn Management Group 
Limited and Child Care Centres Australia Limited, purchases 
that would result in ABC owning or managing 771 centres 
nationwide. This would make ABC the largest childcare 
provider in Australia.  
 
This decision follows an undertaking from ABC that it will sell 
a number of childcare centres in regional NSW, Queensland and 
WA, and that it will not acquire further childcare centre licences 
in these areas. The ACCC believes that these measures will 

ensure that competition and choice in childcare centres are 
preserved in regional areas. 
MR 269/04, 7.12.04 
 
Cooper companies' acquisition of Ocular Sciences 
The ACCC did not oppose the acquisition by The Cooper 
Companies Inc. of Ocular Sciences Inc., both US-based 
suppliers of contact lenses. Following market inquiries among 
competitors, retailers and optometrists, the ACCC found that 
the merger was unlikely to result in a substantial lessening of 
competition, as the merged firm would face significant 
competition from other global suppliers. 
MR 275/04, 9.11.04 
 
 

RESTRICTIVE TRADE PRACTICES 
 
Demolition companies face penalties of more than $500 000 
for price fixing 
Following action by the ACCC, the Federal Court imposed 
penalties totalling $535 625 on McMahon Services Pty Ltd, SA 
Demolition & Salvage Pty Ltd, DCD Enterprises Pty Ltd and a 
number of their representatives for price fixing a $2.4 million 
tender for demolition and asbestos removal work for the 
Department of Defence.  
 
By consent, each of the companies and individuals involved 
gave undertakings to the court that the companies would not 
share or discuss information relating to the price which they are 
likely to offer, act upon documents provided by competitors 
concerning prices that they are likely to tender, or knowingly fix 
or attempt to fix the price in any tender.  
MR 241/04, 4.11.04 
 
VISY penalised $500 000 for attempted boycott 
The Federal Court imposed penalties of $500 000 on Visy Paper 
Pty Ltd and penalties of $25 000 on two senior executives for 
trying to stop a competitor, Northern Pacific Paper (NPP), from 
taking Visy’s customers. The court also ordered injunctions 
restraining Visy and the executives from engaging in similar 
conduct in future, and ordered trade practices compliance 
programs be implemented. 
 
The penalties follow the High Court’s finding that Visy 
attempted to implement a non-compete clause in its contracts 
with NPP, which required NPP to boycott customers or 
potential customers of Visy—and thereby not compete for 
market share. The court found that this arrangement was anti-
competitive in breach of section 45 the Trade Practices Act. 
MR 258/04, 18.11.04 
 
$485,000 penalties for NSW scrap metal bid-rigging cartel 
Following ACCC action, the Federal Court penalised five 
companies and nine individuals a total of $485 000 for cartel 
behaviour involving price fixing and boycotts in the NSW scrap 
metal market, plus costs of more than $100 000.   
 
Evidence was given that those involved had operated at scrap 
metal auctions in NSW for decades, collectively purchasing 
scrap metal at auction and then allocating the purchases 
between themselves later at a nearby club or hotel—thereby 
avoiding the need to compete for the metal at auction. 
MR 273/04, 9.12.04 
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AUTHORISATIONS AND NOTIFICATIONS 
 
EFTPOS and ATM clearing rules approved 
The ACCC re-authorised minimum standards and procedures 
imposed by the Australian Payments Clearing Association 
(APCA) for the conduct and settlement of exchanges of ATM 
and EFTPOS payments. The ACCC believes that the rules 
provide public benefit by protecting the integrity and security of 
the ATM and EFTPOS networks.  

The ACCC is satisfied that there are provisions to ensure that 
the rules continue to be set at an appropriate level which is not 
detrimental to the growth and use of the ATM and EFTPOS 
networks. 
MR 225/04, 18.10.04 
 
ACCC allows levy schemes to alleviate shortage of skilled 
bricklayers 
The ACCC granted authorisation to a number of schemes which 
aim to help alleviate the current shortage of skilled bricklayers 
in Australia. The Clay Brick and Paver Institute, the Concrete 
Masonry Association of Australia, the Victorian Brick and 
Blocklaying Training Foundation Ltd and the Clay Brick and 
Paver Association of Victoria  had applied to the ACCC to be 
able to impose or increase small levies on products 
manufactured by them. 

ACCC Chairman Graeme Samuel stated that the ACCC accepts 
that there are benefits in allowing levies to be implemented that 
aim to increase bricklayer numbers. He further said that an 
increase in bricklayer numbers is likely to have positive flow-on 
effects for consumers, such as reducing construction times and 
costs and improving quality of workmanship. 
MR 246/04, 8.11.04 
 
Victorian chicken growers allowed to collectively bargain 
with processors 
A draft determination by the ACC has proposed to authorise 
Victorian chicken growers to collectively bargain when 
negotiating growing contracts with their processors. The draft 
also proposes allowing collective boycott activity where 
negotiations fail. This proposed ruling applies to chicken 
growers who are members of the Victorian Farmers Federation.  
 
The ACCC believes that the possible anti-competitive effect of 
the collective bargaining arrangement is far outweighed by the 
potential public benefit.  The proposed authorisation is for a 
period of five years. 
MR 256/04, 18.11.04 
 
Tasmanian vegetable growers allowed to collectively 
bargain 
The ACCC authorised Tasmanian vegetable growers to 
collectively bargain with Tasmania’s two vegetable processors, 
McCain and Simplot.  Following assessment of the proposed 
arrangement, the ACCC concluded that it was likely that the 
benefits from the arrangement would outweigh any possible 
detriment. 
 
This authorisation permits Tasmanian growers to band together 
when negotiating contracts with the larger processors, allowing 

them the opportunity to have more effective input into the terms 
and conditions of their contracts. Cost savings may also arise. 
MR 257/04, 18.11.04 
 

REGULATED SERVICES 
 
Future Telstra price controls 
Following extensive consultation with interested parties, 
including 12 public meetings throughout Australia, the ACCC 
has published its draft view on the price control arrangements 
that presently apply to Telstra, and the arrangements that should 
apply after 1 July 2005. 
 
The draft recommendation is that price cap regulation be 
retained on the applicable services, with allowances for minor 
increases linked to CPI. Additionally, the ACCC believes that 
line rental prices should be subject to price controls. 
 
The ACCC will consider further whether (and how) business 
services, national long distance and international calls should be 
excluded from price-cap regulation. The ACCC is due to submit 
its final views to the minister by 31 January 2005. The report 
can be obtained from the ACCC's website. 
MR 248/04, 9.11.04 
 
3G radio access network sharing arrangement 
The ACCC announced that it does not intend to oppose third 
generation (3G) mobile radio network infrastructure sharing 
arrangements between Hutchinson 3G Australia and Telstra Pty 
Ltd, or between Optus and Vodafone.  
 
These announcements follow independent ACCC assessment of 
the proposed arrangements, which determined that while the 
arrangements may reduce infrastructure-based competition, the 
long-term cost benefits would ultimately avoid unnecessary 
duplication of mobile network infrastructure and encourage the 
deployment of more extensive 3G networks. 
MR 276/04, 10.12.04 
MR 279/04, 14.12.04 
 
Telstra accounting separation current cost reports 
During December the ACCC issued the third accounting 
separation report relating to Telstra’s operations in 2003-04. 
The report is intended to provide greater transparency of 
Telstra’s operations, ensuring that the company does not 
unfairly discriminate between access seekers using its network 
services and its own retail operations. 
 
The report contains financial information for core telecom-
munications access services, including the local carriage 
service, PSTN originating and terminating access, and the 
unconditioned local loop service.  
MR 277/04, 13.12.04 
 
Data network access service number portability 
In mid-November, the ACCC issued a discussion paper on 
number portability for data network access services. Number 
portability is the ability of customers to change their network 
and/or service provider while retaining the same service 
number. The inability to retain existing phone/fax numbers 
when switching providers may result in consumers being 
unwilling or unable to change service providers—effectively 
locking them into their existing service provider.  
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The ACCC’s preliminary view is that competition would be 
promoted by lowering entry barriers if number portability was 
introduced.  
MR 259/04, 19.11.04 

Telecommunications services in the corporate market 
The ACCC has issued a discussion paper looking at how it 
could better assess the level of competition in the corporate 
customer segment of the Australian telecommunications market.  
 
The discussion paper proposes the establishment of a number of 
information gathering and monitoring measures relating to the 
provision of products and services in that market.  A copy of the 
discussion paper can be found on the ACCC website. 
MR 271/04, 8.12.04 
 
Stevedoring report 
Users of stevedoring services are facing new challenges as the 
industry seeks to consolidate the benefits of reforms 
implemented since the mid-1990s, according to the ACCC’s 
sixth Container stevedoring monitoring report. The report notes 
that a rise in revenue over 2003–04 was partly due to slightly 
higher rates in the loading and unloading of containers, but 
mostly to higher revenue from other activities, particularly 
container storage.  
 
The ACCC monitors stevedoring revenues, costs and margins to 
provide the Australian Government and the community with 
information on the progress of waterfront reforms at Australia’s 
major container terminals. 
 
Following industry criticism of the report’s finding that 
waterfront reform had stalled, ACCC Chairman Mr Graeme 
Samuel pointed to figures showing exceptionally high returns 
on assets of around 27.8 per cent EBIT within the industry, 
stating that these rates of return are a direct result of low levels 
of investment in expanded capacity.  
 
The report is available on the ACCC website. 
MR 253/04, 15.11.04 
MR 255/04, 17.11.04 
 
Long-term pricing proposal for aviation services 
The ACCC has welcomed a decision by Airservices Australia to 
adopt a long-term, five year approach to pricing arrangements 
for air navigation and fire fighting services.  
 
In a draft decision, the ACCC has agreed to proposed changes 
in terminal navigation and en route charges, but refused those 
related to fire fighting services. The ACCC believes the basis 
Airservices has adopted for charging for fire fighting services is 
not likely to lead to efficient outcomes. 
 
ACCC Chairman Graeme Samuel stated that this was the first 
time Airservices had proposed a long-term pricing arrangement, 
and that the ACCC welcomed the new approach. 
MR 244/04, 5.11.04 
 
Draft decisions on GasNet proposals 
The ACCC issued draft decisions on four proposed revisions by 
GasNet to its access arrangement for its Victorian gas 
transmission system. The ACCC proposes to approve three of 
the revisions, and reject the remaining one—a change to the 

tariff GasNet charges for transporting gas withdrawn from its 
system at a storage facility where a concessional tariff applies. 
 
The ACCC is concerned that this revision would adversely 
affect customers who entered into contracts based on the 
existing tariffs, approved through to December 2007. 
MR 250/04, 11.11.04 
 
Draft decision on metering responsibilities in electricity 
retail markets 
The ACCC issued draft determinations on applications by the 
Victorian and New South Wales governments for authorisation 
of metering arrangements for domestic and small business 
electricity customers. 
 
 The proposed system would allow the states to make 
arrangements for certain electricity distributors to be 
exclusively responsible for metering services for accumulation 
meters, manually read interval meters, and data services for 
unmetered electricity supplies. 
 
The decision will increase competition for the provision of all 
remotely read interval meters in Victoria and New South Wales, 
ultimately enhancing retailers’ ability to offer different price 
and service packages to customers, and allow retailers to install 
remotely read interval meters without having to rely on the 
distribution company.  
 
The ACCC is seeking submissions on the draft determinations 
by 21 January 2005. 
MR 267/04, 3.12.04 
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March 2005 

From the Small Business Commissioner 
This edition of ACCC briefing covers the ACCC initiative 
targeting bogus business opportunities, some of which are 
presented as franchising systems but woefully fail to comply 
with the Franchising Code of Conduct. A brochure flagging 
what to look out for was released this month and is available on 
the ACCC website. 

Other matters covered include:  

 a guide for retailers on price comparisons  

 a draft guide on debt collection 

 some important recent court decisions in franchising, and 
other areas of consumer and small business protection 

NEW DEVELOPMENTS 
Retailer's guide to price comparison advertising 

Comparative pricing, when retailers compare current selling 
prices to former or future prices, can be a powerful marketing 
tool—everyone likes a bargain. But care must be taken when 
making comparisons—the price representations must accurately 
compare the most recent price and the current discounted price.  

The ACCC has released a new guide for businesses with 
examples of advertising that raises concerns under the Act. A 
flowchart set out in the flyer will help businesses assess whether 
pricing promotions in their advertising are likely to comply with 
the law.  

Copies are available from the ACCC website. 

MR 032/05 

ACCC and ASIC draft debt collection guideline 

The ACCC and the Australian Securities and Investments 
Commission issued a draft debt collection guideline for public 
consultation. It outlines the Commonwealth consumer 
protection legislation most relevant to the debt collection 
industry, including prohibitions against misleading and 
deceptive conduct, harassment and coercion, and 
unconscionable conduct. 

It explains to the debt collection industry and consumers how to 
avoid breaches of these laws. It reflects recent court decisions, 
changes in the industry’s structure and practices, and the role of 
ASIC in enforcing federal consumer protection legislation in 
relation to financial services. The draft guideline and discussion 
paper are available on the ACCC website. 

MR 022/05 

ASIC and ACCC sign new agreement 

A new agreement covering liaison, cooperation, assistance, joint 
inquiries and exchange of confidential information 

arrangements has been signed by the Australian Securities and 
Investment Commission and the ACCC.  

The agreement reinforces the cooperative approach the agencies 
have been taking to address wealth creation seminars and get 
rich quick schemes, as well as misconduct in debt collection. 

The full text of the MOU is available from www.asic.gov.au or 
from the ACCC website. 

MR 295/04 

Public liability and professional indemnity insurance report 

The ACCC has released its fourth report monitoring public 
liability and professional indemnity insurance costs and 
premiums. The report also assesses the impact on premiums of 
reforms implemented by Commonwealth, state and territory 
governments. 

In the first half of 2004 the average premium for public liability 
insurance fell by 15 per cent, the average claims cost decreased 
by 11 per cent, and insurers’ financial performance from 
underwriting public liability insurance declined. The average 
premium for professional indemnity insurance had fallen by 17 
per cent in the six months to 30 June 2004, even though the 
average claims cost increased by 21 per cent.  

Although insurers did not expect reforms to affect professional 
indemnity insurance costs and premiums, several jurisdictions 
have since enacted legislation directed at curtailing the cost of 
this insurance. This includes professional standards and 
proportionate liability legislation, which insurers expect to have 
an impact on claims costs and premiums in the longer term. 

MR 024/05 

ACCC targets bogus business 'opportunities' 

The ACCC announced it is taking a hard line against offers of 
bogus or unworkable business ‘opportunities’, and is examining 
scenarios where perpetrators may face criminal sanctions. 

The ACCC is particularly targeting those who grossly 
misrepresent the benefits, financial rewards or viability of 
franchise systems, who fail to comply with the Franchising 
Code of Conduct, or who engage in unconscionable conduct—
for example, bullish and thuggish behaviour by franchisors to 
implement unnecessary and unreasonable changes on 
franchisees. A brochure flagging what to look out for was 
released this month and is available on the ACCC website. 

MR 030/05 

 

http://www.asic.gov.au/
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‘100 per cent cotton’ claim corrected 

Aussino International Corporation Pty Ltd has stopped 
supplying its quilts and blankets and has withdrawn remaining 
stock from the market after the ACCC raised concerns that its 
products labelled ‘100% cotton’, breached the misleading and 
deceptive conduct provisions of the Act. Tests showed that the 
quilts and blankets were not ‘100% cotton’.  The ACCC was 
also concerned Aussino may have failed to comply with the 
Textiles—Care Labelling product information standard.  

The costs involved in this corrective action should serve as a 
warning to companies which manufacture or source products 
overseas, particularly in large volumes, of the need to have 
quality control mechanisms in place to make sure any 
representations are correct.  

MR 033/05 

FRANCHISING 
Misleading conduct by domestic fertilizer spray franchisor 

The ACCC began legal proceedings against a fertilizer 
manufacturer and a related franchisor, alleging misleading or 
deceptive conduct in the sale of franchises. 

Archem Pty Ltd manufactures and supplies chemicals and 
fertiliser products to businesses throughout Australia. The 
ACCC alleges that Maintenance Franchise Services was the 
franchisor for domestic spray services which sprayed Archem 
fertiliser. 

The ACCC also alleges that Archem and Maintenance 
Franchise Services made a variety of representations (without 
reasonable grounds) relating to potential income, existing 
customers and the quality of products supplied to the franchises.  

MR 307/04 

Undertakings from baking franchise 

The ACCC accepted court enforceable undertakings from You 
Can Bake-It Franchising Pty Ltd regarding its failure to meet its 
disclosure obligations under the Franchising Code of Conduct. 

You Can Bake-It is a franchisor that owns and operates retail 
stores supplying branded bread mixtures and home baking 
products. It also licenses franchisees to operate retail stores 
supplying similar products.  

The ACCC was concerned that sections of the franchise 
disclosure document were ambiguous and open to 
misinterpretation. Such lack of disclosure could mislead 
existing and prospective franchisees. 

When the matter was brought to the attention of the company, it 
cooperated with the ACCC and provided undertakings to ensure 
that similar issues will not arise in the future. 

MR 008/05  

CONSUMER AND SMALL BUSINESS PROTECTION 
Worldwide blitz on scams in spam 

In the latest internet sweep 76 consumer protection agencies 
from 25 countries joined forces for 48 hours to launch an 
international assault to uncover scams that use spam and the 
internet to lure victims. The Sweep Day is the culmination of 
the ACCC’s involvement in Scam Awareness Month, run by the 
International Consumer Protection and Enforcement Network 
(ICPEN).  

The month long campaign arms consumers with the knowledge 
and skills to recognise, report and stop scams. Australian 
consumers can report scams by calling the ACCC Infocentre on 
1300 302 502, filling out a complaints form at the ACCC’s 
slam-a-cyberscam webpage or registering an overseas scam at 
www.econsumer.gov. 

MR 028/05 

Ray White Real Estate administrative undertakings 

The ACCC has accepted undertakings from Ray White (Real 
Estate) Pty Ltd, the master franchisor of the Ray White Network 
in Queensland, and one of its agencies as a result of allegations 
of misleading and deceptive advertising. Following a complaint 
about the advertising and auction of three properties in 
Brisbane’s northern suburbs in late 2003, the ACCC was 
concerned that the properties were promoted using indicative 
prices substantially below the prices at which they were passed 
in at auction.  

MR 016/05 

Flight Centre to stop using 'lowest airfares guaranteed' 
slogan 

Flight Centre will stop using its ‘Lowest Airfares Guaranteed’ 
slogan for five years and will conduct extensive corrective 
advertising after the ACCC investigated the slogan. Flight 
Centre provided the undertaking to the ACCC, without 
admissions, acknowledging that some consumers may have 
misunderstood the meaning of the slogan.  

The ACCC also raised concerns with Flight Centre about a 
claim that it used its ‘Global Buying Power’ claim to get better 
deals on airfares than are generally available to other travel 
agents. The ACCC believes that Flight Centre does not in fact 
have such power as it does not generally buy airfares in bulk, 
but rather books airfares for individual customers. Flight Centre 
will not use the ‘Global Buying Power’ representation in the 
future without first giving notice to the ACCC. 

MR 017/05 

Shop-a-docket discounts and LPG  

Following inquiries by the ACCC, Woolworths will better 
inform consumers about which Caltex/Woolworths co-branded 
service stations do not offer a discount on LPG. Previously, 
consumers were only made aware that the discounts were not 
available at some sites via the Woolworths website, and signs at 
the pumps.  

MR 298/0 

Office consumables and cleaning products 
misrepresentations 

The ACCC instituted proceedings against Globex Systems Pty 
Ltd for alleged false representations about cleaning products 
and office consumables. Action has also been taken against two 
directors and two employees of the company. 

The ACCC alleges that Globex made false representations that 
particular people had agreed to acquire cleaning products and 
office consumables from Globex, and that the ink cartridges in 
question were new. The ACCC also alleged that Globex 
asserted a right to payment for unsolicited goods, and engaged 
in misleading and deceptive conduct. The ACCC is seeking 
injunctions, declarations, corrective notices, compliance 
programs for the company and the individuals, and findings of 
fact and costs.   

http://www.econsumer.gov./
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MR 299/04 

Security firm fined $1.51 million 

Following action by the ACCC, the Federal Court imposed 
fines of $1.51million on Chubb Security Australia for criminal 
breaches of the Act. The charges related to Chubb contracting to 
provide security services when it knew that it would not be able 
to supply the services within the agreed period. Clients affected 
included a number of Commonwealth agencies and other 
businesses in Sydney, Gosford, Canberra and Tasmania. 

Chubb has also accepted court enforceable undertakings to 
implement a comprehensive trade practices compliance 
program, to develop a voluntary code of conduct for the mobile 
patrol industry and to provide a copy of the code to all 
recognised security industry associations.  

MR 310/04 

MR 003/05 

Termite protection warranty claims 

The ACCC accepted court enforceable undertakings from Leon 
Enterprises Pty Ltd over misleading claims about its termite 
protection warranty.   

ACCC investigations found that Leon Enterprises (trading as 
Envirotechnics Pest Management) claimed in various 
documents that its ‘New Home Termite Protection Warranty’ or 
‘Complete Timber Replacement Warranty’ lasted for 10 years. 
However, it was actually an annual warranty that could be 
renewed on payment of a fee. 

Envirotechnics has provided undertakings that it will write to 
warranty holders to explain the effect of its conduct, and that it 
will not make the same representations in future. The company 
has also placed corrective newspaper advertisements. The 
ACCC acknowledges the cooperation of Envirotechnics which 
stopped the offending conduct once informed of the ACCC’s 
concern. 

MR 002/05 

PRODUCT SAFETY 
Car jack problems 

The ACCC and the Department of Health and Ageing have 
begun a joint campaign to alert home mechanics to the hazards 
of working under a car using only jacks for support. Consumers 
and suppliers can obtain more information on mandatory 
standards and how to stay safe while working under a vehicle 
by calling the ACCC Infocentre on 1300 302 502 or by 
downloading the Safety Alert brochure, Working under a 
Vehicle, from the ACCC website. 

Following ACCC investigations, Super Cheap has withdrawn 
some jacks sold in Australia and New Zealand from sale and 
initiated a recall of the jacks already sold after they failed to 
meet mandatory product safety standards. Super Cheap’s court 
enforceable undertakings also agree to more rigorous product 
safety testing and for a trade practices compliance program to 
reduce the possibility of future breaches.  

In another matter, the Federal Court declared by consent that 
TWM Imports Pty Ltd breached the Act by supplying trolley 
jacks that did not meet the mandatory product safety standard. 
The court found that the jacks failed to comply with standards 
for design and construction, performance, marking requirements 

of the jack and packaging, as well as the instructions that should 
be supplied with the jack. 

ACCC Chairman Mr Graeme Samuel stated, ‘This jack was one 
of the worst that we have come across, because it collapsed 
during testing.’ 

MR 025/05 

MR 280/04  

Recall of elastic luggage straps ordered 

Following urgent court action by the ACCC, the Federal Court 
ordered the recall of certain elastic luggage straps that do not 
comply with prescribed consumer product safety standards. If 
used incorrectly the straps could cause severe eye or facial 
injuries. The ACCC alleged that the Ratchet Tie Down Set 
contained elastic luggage straps that did not have the required 
warning label permanently attached to them. 

The importer of the product, Pro-Kit Pty Ltd, consented to the 
court orders—which included injunctions preventing the sale of 
straps which do not meet the standards, publication and 
distribution of recall notices and costs to the ACCC. 

MR 305/04 

Bunk bed safety undertakings 

The ACCC accepted enforceable undertakings from a 
manufacturer and retailer, Floline International Pty Ltd, after it 
was found that its bunk beds did not comply with mandatory 
safety standards. 

When the matter was brought to Floline’s attention it 
cooperated fully with the ACCC, taking immediate remedial 
action and agreeing to provide the ACCC with court 
enforceable undertakings.  

MR 011/05 

 
MERGERS AND ACQUISITIONS 
Metcash proposed acquisition of Foodland not opposed 

The ACCC did not oppose Metcash Trading Limited’s proposed 
acquisition of Foodland Associated Limited. Metcash is 
Australia’s largest independent grocery and liquor wholesaler 
and distributor, operating in Queensland, NSW, Victoria, SA 
and the ACT. Metcash controls the IGA brand, which is 
licensed to independent store operators. Foodland operates 81 
Action Supermarkets in WA, Queensland and northern NSW. It 
is also the grocery wholesaler to all WA independent 
supermarket operators, including its own franchise banner 
groups Dewsons, Supa Valu, Foodland and Four Square. 

The ACCC considers the proposed acquisition is unlikely to 
substantially lessen competition in the supermarket industry at 
the retail level, since there is only a limited geographical 
overlap (in Queensland and northern NSW), and in those areas 
of overlap there will be continued strong competition from the 
other market participants. 

27th January 2005 Release # MR 014/05 

Stockland Group's proposed acquisition of General 
Property Trust not opposed 

The ACCC will not oppose the proposed acquisition of General 
Property Trust by the Stockland Group. The two property trusts 
are two of Australia’s largest, each owning a large number of 
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investment properties including, hotels, office parks, shopping 
centres and commercial and industrial buildings. The ACCC 
determined the significant areas of overlap between the 
portfolios occur in retail shopping and commercial office 
buildings in NSW, particularly around Sydney.  

The ACCC found that Stockland will continue to face 
competition from rival shopping centres both in Sydney and in 
regional areas such as Newcastle, Wollongong and Gosford. 
Accordingly, the ACCC decided that the proposed acquisition is 
unlikely to substantially lessen competition. 

MR 021/05 

Fletcher Building's proposed acquisition of Insulation 
Solutions not opposed 

The ACCC will not oppose the proposed acquisition of 
Insulation Solutions from the Amatek Group by Fletcher 
Building. Fletcher Building (through its subsidiary Tasman 
Insulation) and Insulation Solutions manufacture and wholesale 
a range of thermal and acoustic insulation products, including 
glasswool batts, blankets and reflective foil.  

The ACCC considered the likely level of substitution from 
glasswool products to alternative insulation products in 
residential, commercial and industrial applications. Substitution 
of these products appeared more limited in residential roofing, 
commercial roofing, residential ceiling and residential wall 
applications. But after extensive consultation, the ACCC is 
satisfied that actual and potential glasswool imports are likely to 
provide a competitive constraint on domestic manufacturers and 
is likely to prevent any exercise of market power. Therefore the 
ACCC considers the proposed acquisition is unlikely to 
substantially lessen competition. 

MR 018/05 

Rheem's acquisition of Edwards Hot Water not opposed 

The ACCC did not oppose the proposed acquisition of Edwards 
Hot Water Pty Ltd by Rheem Australia Pty Ltd, two of the 
largest manufacturers of solar hot water systems in Australia. 

Following investigations, the ACCC determined that significant 
pressure from other manufacturers would constrain Rheem from 
engaging in any anti-competitive conduct. This included both 
existing solar hot water heater manufacturers, and producers of 
competing systems, such as gas and electric. 

MR 285/04 

Carter Holt Harvey's acquisition of Wadepack not opposed 

The ACCC will not oppose the proposed acquisition of 
Wadepack Limited by Carter Holt Harvey Limited, both major 
manufacturers of folded cartonboard packaging.  Following 
inquiries with customers and competitors, the ACCC found that 
CHH will continue to face competition from other folded 
cartonboard packaging manufacturers.  

MR 292/04 

Coca-Cola Amatil's proposed acquisition of SPC Ardmona 
not opposed 

Following market inquiries, the ACCC will not oppose Coca-
Cola Amatil’s (CCA) proposed acquisition of SPC Ardmona.  
CCA is involved in the manufacture, distribution and marketing 
of non-alcoholic beverages. SPC Ardmona processes and 
supplies canned fruit and vegetables, fruit snacks, spreads and 

other food products as well as branded and industrial fruit juice 
products. 

The ACCC found that the proposed acquisition is unlikely to 
substantially lessen competition, as there is no overlap between 
the parties. Regarding SPC Ardmona’s supply of fruit 
beverages, it was determined that the acquisition was unlikely 
to substantially lessen competition as the fruit beverages are 
sold through grocery stores and do not compete for cooler space 
in the more concentrated non-grocery market. 

MR 005/05 

Acquisition of Quirks refrigeration by Coca-Cola Amatil 
allowed 

The ACCC will not oppose the acquisition by Coca-Cola 
Amatil of Quirks Refrigeration, a company that sells, services 
and hires commercial refrigeration equipment. 

The ACCC decided that the acquisition is unlikely to 
substantially lessen competition for a number of reasons—
primarily because most of Quirks’ units are hired to corporate 
customers that control the food and beverage products supplied 
in them. As a result, there is unlikely to be a significant increase 
in refrigeration space controlled by CCA. 

Similarly, it was determined that the acquisition would not give 
CCA any greater ability to induce retail outlets to accept a tied-
CCA refrigeration unit over those of a competitor. 

MR 009/05 

Acquisition of National Foods Limited by Fonterra not 
opposed 

The ACCC will not oppose Fonterra Co-operative Group 
Limited’s proposed acquisition of National Foods Limited, 
subject to Fonterra providing acceptable court enforceable 
undertakings.  

The ACCC was concerned by potential competition issues in 
the market for raw, fresh and flavoured milk in Western 
Australia—particularly that the merged entity would use its 
market power in the raw milk market to substantially lessen 
competition downstream. However, the undertaking offered by 
Fonterra has allayed these concerns. 

The ACCC also noted that supermarkets pose considerable 
countervailing power over producers. This power, combined 
with competition from the eastern states in Australia, would act 
to constrain the merged entity in the market. 

MR 010/05 

RESTRICTIVE TRADE PRACTICES 
 

Alleged resale price maintenance for television digital set 
top boxes 

The ACCC has instituted proceedings against Humax Pty Ltd, 
alleging it engaged in resale price maintenance in relation to 
Humax-branded high-definition digital set top boxes.  

The ACCC alleges that Humax contravened section 48 of the 
Trade Practices Act by attempting to induce retailers not to sell 
the set top boxes for less than Humax’s recommended retail 
price of $599.00. The ACCC has also instituted proceedings 
against Mr Andrew Song, Manager of Humax, alleging that Mr 
Andrew Song was knowingly concerned in, or party to, the 
alleged contraventions by Humax. The ACCC is seeking 
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declarations, injunctions, a trade practices compliance program, 
costs and pecuniary penalties. 

MR 034/05 

Property developer penalised for attempted price fix 

The Federal Court has declared, by consent, that property 
developer Anglo Estates Pty Ltd and its directors attempted to 
enter into price fixing and other anti-competitive arrangements 
with the Shire of Esperance over the sale of land. The ACCC 
did not allege in any way that the Shire had contravened the 
Act. 

MR 015/05 

ACCC court action over alleged boycott 

The ACCC has instituted proceedings against Edison Mission 
Operation and Maintenance Loy Yang Pty Ltd (MLY) for an 
alleged boycott of electrical contractors who did not have a 
union enterprise agreement. The ACCC has alleged that in 
August 2001 Edison and MLY (the operator of a power station 
in the Latrobe Valley in Victoria), entered into an arrangement 
with the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of 
Australia (CEPU).  

The ACCC alleges the arrangement had the purpose of 
preventing Edison from engaging electrical contractors who did 
not have an enterprise agreement with the CEPU to perform 
work at the power station. It is alleged that Edison gave effect to 
the arrangement until January 2004. The ACCC is alleging that 
by entering into and giving effect to the arrangement Edison 
contravened sections 45E and 45EA of the Act, and that the 
CEPU procured and induced Edison to contravene the Act. The 
ACCC is seeking declarations, injunctions, pecuniary penalties 
and costs against Edison and the CEPU. 

MR 023/05 

Petrol price fixing cartel court findings 

Following action by the ACCC, the Federal Court found that a 
petrol price fixing cartel existed among petroleum distributors 
and retailers in the Ballarat region from June 1999 to December 
2000. The ACCC sought penalties related to 69 occasions on 
which it alleged up to eight companies took part in the conduct. 

The court stated that the contraventions involved ‘serious and 
ongoing breaches of important provisions of the Act’, and led to 
the public paying higher prices for petrol than they would have 
otherwise paid. Separate penalty hearings are scheduled for the 
remaining nine respondents who made admissions before the 
trial.  

MR 290/04 

ACCC takes action against commercial air conditioning 
firms over attempted price fixing 

The ACCC started proceedings in the Federal Court against 17 
companies and 22 individuals for alleged price fixing and other 
anti-competitive conduct relating to tenders for the installation 
of commercial and industrial air conditioning and associated 
mechanical services in Western Australia. 

The ACCC alleges that the companies agreed on who would 
submit the lowest tender price for major commercial projects. 
Some of the companies involved have allegedly been operating 
this system since the early 1990s.  

MR 291/04 

AUTHORISATIONS AND NOTIFICATIONS 
Cheque clearing rules approved 

The ACCC granted authorisation for five years to the Australian 
Payments Clearing Association (APCA) for regulations 
governing the operation of the Australian Paper Clearing 
System (APCS). The APCS coordinates and manages 
exchanges of paper-based payment instructions, primarily 
cheques, between its members. The APCA sought re-
authorisation for certain provisions of the APCS regulations for 
the suspension and termination of membership.   

The ACCC considers that these provisions are likely to continue 
to result in public benefit by protecting the security, efficiency 
and integrity of paper clearing processes, that the anti-
competitive detriment associated with the provisions is likely to 
be minimal, and that checks and balances within the 
arrangements guard against anti-competitive use.  

MR 013/05 

Qantas/British Airways 'kangaroo route' alliance allowed 

The ACCC has authorised the alliance between Qantas and 
British Airways on the ‘Kangaroo route’, recognising that there 
is an overall benefit associated with the alliance at this time. 
The joint services agreement (JSA) allows the competitors to 
coordinate prices. This requires very careful scrutiny by the 
ACCC to ensure there is continuing overall benefit to the 
public. The JSA also allows Qantas and BA to coordinate 
scheduling, marketing, sales, freight and customer service 
activities on services between Australia and Europe, including 
services between Australia and Europe and intermediate points 
such as Bangkok and Singapore. 

There is a competitive environment in the JSA markets, and a 
strong possibility that cost savings made by Qantas and BA 
under the agreement will benefit consumers. The decision 
confirms a draft decision issued by the ACCC in August 2004 
proposing to authorise the alliance.  

MR 020/05 

Councils allowed to collectively tender 

The ACCC issued decisions authorising two groups of Sydney 
councils to collectively tender for the provision of waste 
management services. 

They sought authorisation to collectively tender for contractors 
to receive and dispose of their ratepayers’ kerbside collected 
waste, and to receive and dispose of light commercial and 
domestic waste 

The ACCC considered that any detriment from the arrangement 
was likely to be minimal; however substantial public benefits 
existed, including lower collection charges to ratepayers and 
environmental benefits. 

MR 283/04 

Interim authorisation to grain export joint venture 

The ACCC granted interim authorisation to a joint venture 
between GrainCorp and the Australian Wheat Board (AWB) to 
provide transport and logistics services for export bound grain. 

GrainCorp and the AWB state the purpose of forming the joint 
venture company is to improve efficiencies and to achieve cost 
savings for grain exports, and estimate that savings of $10–$30 
million are achievable. 
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Satisfied that the public benefit far outweighed the possible 
detriment, the ACCC granted interim authorisation to the joint 
venture arrangements and this remains in place.  

MR 286/04 

Authorisation to Australasian Institute of Mining and 
Metallurgy 

The ACCC has authorised arrangements contained in the 
charter, codes and by-laws of the Australasian Institute of 
Mining and Metallurgy (AusIMM), an association of 
professionals from the mining, exploration and minerals 
processing industries. 

The charter and by-laws of the institute ensure a fair 
membership application and dispute handling mechanism, along 
with guidelines for ethical behaviour for members. The codes 
set technical standards for public reporting of mineral resources. 
They have wide industry support, and are included in the listing 
rules of the Australian Stock Exchange. 

The ACCC is satisfied that a net public benefit arises from the 
AusIMM charter, codes and by-laws by continuing to ensure 
that membership certifies a level of honest, ethical and objective 
behaviour. The ACCC granted authorisation for a period of five 
years. 

MR 289/04  

REGULATED SERVICES 
Second airport price monitoring report issued 

The prices airlines pay Australia’s major airports for 
aeronautical services such as the use of runways and terminal 
facilities have increased by less than last year according to a 
report issued by the ACCC. The Airports price monitoring and 
financial report 2003–04 reviews the prices charged by 
Adelaide, Brisbane, Canberra, Darwin, Melbourne, Perth and 
Sydney airports. 

The ACCC report shows that unit costs fell for most airports in 
2003–04. Average airport costs increased between 2000–01 and 
2003–04, with greater security requirements at airports since  
11 September 2001 adding to airport costs. Airport profitability 
has risen substantially over the period.  

 MR 300/04 

Airports quality monitoring report issued 

The ACCC issued its Quality of Service report for price-
monitored airports, reporting on the availability and standard of 
airport facilities at Australia’s major airports. 

Airlines generally rated the airside facilities at the airports as 
satisfactory to good, while their ratings for terminal facilities 
ranged from good for Brisbane and Melbourne airports to 
between poor and satisfactory for Adelaide, Darwin and Perth 
airports. 

MR 300/04  

Resolution of broadband competition notice 

The ACCC reached an agreement with Telstra resolving 
concerns about the pricing of Telstra’s broadband internet 
services, first raised in the competition notice issued by the 
ACCC in March 2004.  

Telstra reduced its wholesale DSL pricing and agreed to rebate 
$6.5 million to affected wholesale customers. Telstra 

acknowledged that pricing changes made in February 2004 for 
its retail broadband services may have adversely affected the 
competitive position of its wholesale broadband customers.  

The ACCC also put in place a formal arrangement obliging 
Telstra to advise the ACCC up to 15 working days in advance 
of future retail broadband prices and specials.  

MR 027/05 

ACCC discussion papers on access undertakings for mobile 
terminating access service 

The ACCC has issued discussion papers on access undertakings 
lodged separately by Optus and Vodafone for the mobile 
terminating access service (MTAS). The access undertakings 
from both parties specify some of the price and non-price terms 
and conditions on which they propose to supply their services 
on their mobile networks.  

The ACCC will assess the undertakings in an open public 
process. Copies of the undertakings and the discussion papers 
are available from the ACCC website, as are public versions of 
submissions from Optus and Vodafone in support of their 
respective undertakings. 

MR 031/05 

1.3 million broadband services connected: ACCC 

The latest Snapshot of Broadband Deployment issued by the 
ACCC shows that as at the end of September 2004, there were 
1 310 300 broadband services connected across Australia. 
699 500 services were connected over the past 12 months, 
representing an increase of 114.5 per cent on September 2003. 

MR 296/04  

Domestic inter-carrier CDMA roaming services  

Following a final decision made by the ACCC, Australian 
mobile carriers that offer domestic roaming on CDMA mobile 
networks will be required to provide the ACCC with details of 
the terms and conditions they charge for this service. 

Domestic roaming is a service sold by one mobile network 
carrier to another. Carriers use this service to enable their 
subscribers to make and receive mobile calls in areas where 
they do not have network coverage by using another carrier’s 
network. CDMA mobile networks are particularly important for 
rural and remote consumers, where this form of network 
technology is popular. Given Telstra is currently the only 
provider of a CDMA domestic roaming service, these rules will 
only apply to Telstra at present. 

MR 301/04 

Revised Telstra access undertakings for PSTN and local call 
access services 

The ACCC has accepted Telstra’s revised access undertakings 
for PSTN originating and terminating services (PSTN access) 
and the local carriage service (LCS), issuing a final report on its 
assessment of these undertakings. The undertakings specify the 
price and some non-price terms and conditions proposed by 
Telstra for access to the PSTN access services over three 
financial years. The terms and conditions for the local carriage 
service (LCS) apply for one financial year. 

These core services enable Telstra’s competitors to provide 
local, long-distance, international, fixed-to-mobile and mobile-
to-fixed calls. Acceptance of the access undertaking will result 
in lower access rates for Telstra’s competitors. 
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The report and other relevant documents are available on the 
ACCC website. 

MR 304/04  

Revised regulatory principles for electricity transmission 

The ACCC has issued its Statement of principles for the 
regulation of electricity transmission revenues (SRP). The 
ACCC is responsible for regulating electricity transmission 
revenues in the National Electricity Market. The SRP outlines 
the principles the ACCC will adopt in undertaking this role. 

The issuing of the SRP is the culmination of a process which 
began in August 2003 to review the Draft statement of 
principles for the regulation of transmission revenues (May 
1999). 

MR 281/04 

Draft decision allows SPI PowerNet to integrate distribution 
and transmission operations 

The ACCC issued a draft decision to waive SPI PowerNet’s 
obligations which prohibit a transmission network service 
provider from carrying on a related business, including 
distribution activities. The application follows the recent 
acquisition by SPI of TXU’s Australian assets, which included 
distribution, retail and merchant generation businesses.  

In reaching its decision, the ACCC weighed the benefit to the 
public against the administrative costs to SPI PowerNet and its 
related businesses. The ACCC decided to allow SPI to integrate 
its network operations, resulting in cost savings which will flow 
on to consumers when the ACCC makes its next determination. 

MR 294/04  
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Queensland 
The Rural Outreach Manager was out and about, visiting 
areas in northern NSW and south east Queensland.  The 
latest Competing Fairly Forum Franchising: Is it right for 
you? was screened in Lismore and attracted an audience of 
24 people.  Presentations were also made to the Stanthorpe, 
Tenterfield and East Toowoomba Rotary clubs.  The 
presentations discussed the ACCC’s Rural and Regional 
Program, and how the Act can help small business.   
 
 For further information, or to arrange for a screening, 
please contact Albert Julum on (07) 3835 4641. 

New South Wales 
As part of a strategy to reach audiences from non English 
speaking backgrounds, the ACCC recently distributed three 
updated flyers, translated into the Chinese language—Small 
Business and the Trade Practices Act, Advertising, Selling 
and the Trade Practices Act and Do businesses have to give 
refunds? 
 
 A section of the ACCC website with trade practices 
information in the Chinese language was also launched, 
providing the Chinese community valuable information 
regarding their right and obligations under the Act.

South Australia 
The South Australian office has added a new member to its 
Outreach Team, Rhys Benny, who joins the office as the 
Small Business Manager. Before joining the ACCC Rhys 
worked with the Australian Government Solicitor, a small 
law firm and spent a number of years in the Commonwealth 
Public Service. Rhys joins Greg Trengove, our local 
Regional Outreach Manager. 
 
The priorities for Greg and Rhys over the coming months 
are to strengthen industry and government networks, and the 
delivery of a regional roadshow on scams. The ‘scams’ 
theme follows a significant number of complaints from 
regional traders that have been targeted and, sadly, taken in. 
The initiative will focus on raising the awareness of 
consumers and traders so they are equipped to protect 
themselves. If you would like to hear more about how to 
protect yourself from a scam, and would like to organise an 
ACCC presentation, please contact Rhys or Greg.  
 
Rhys Benny: phone (08) 8213 3448  
Greg Trengove: phone (08) 8213 3456 

Northern Territory 
An ACCC seminar for Alice Springs art galleries and 
souvenir stores that specialise in selling Aboriginal art and 
craft was held in early March, with seven of the major retail 
outlets attending. Aboriginal art is a major tourist drawcard 
for Alice Springs, and a major source of income for 
Aboriginal communities in central Australia. The seminar 
explained the consumer protection and unconscionable 
conduct provisions of the Trade Practices Act.  
 
Staff also attended the Central Australian Business Expo, 
the premier business event in the region. Refund and 
warranty rights were a particular focus, with the new guide 
to refunds distributed to over 3000 consumers and traders. 

Western Australia 
Pastoralist and Graziers Association Convention 
The annual convention, held in Perth, was attended by WA 
Outreach staff.  Keynote speakers were Madame Fu, the 
Chinese Ambassador to Australia, and Michael Chaney 
MD, CEO of Wesfarmers and now Chairman of NAB.  
 
Ms Fu discussed a range of rural issues, including iron ore 
and dairy cattle exports. Mr Chaney spoke about the 
remarkable growth and success of the Wesfarmers group, 
and the value of keeping corporate aims and mission 
statements simple so that they were achievable. 
 
Wagin Woolorama—11 &12 March 2005  
The Woolorama is West Australia’s premier sheep show, 
now with a new Home Industries building, extended 
Recreation Centre and re-vamped site layout   
 
There was keen interest in the sheep display and judging—
complemented by a machinery display and trade fair.  The 
ACCC booth, offering visitors a show bag of publications 
and discussions about the Act and recent ACCC activity 
was particularly popular on the day. 
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This edition of briefing highlights two important guides recently 
launched by the ACCC. The first is on how businesses in the 
auto industry can avoid advertising cars in a misleading and 
deceptive way. The second is on how business can avoid cartel 
behaviour.  

Small business needs to be alert against office supply scams. 
The ACCC has now taken action against several suppliers who 
made misleading offers or untruthfully claimed orders had been 
placed or goods delivered to businesses. The latest action by the 
ACCC, against L&L Supply, is reported on in this edition.  

We also report on action the Commission has taken against 
scam-type franchise operations targeted at inexperienced 
investors wishing to become franchisees. These seriously 
breach the Trade Practices Act and the Franchising Code of 
Conduct and are the subject of a major campaign by the ACCC.  

  

John Martin 

NEW DEVELOPMENTS 
Guide to car advertising launched 

A guideline explaining the law on advertising in the motor 
vehicle retailing industry has been launched by ACCC 
Commissioner John Martin. The booklet explains provisions of 
the Trade Practices Act most relevant to industry, including: 

• prohibitions against misleading and deceptive conduct 

• price representations 

• the use of disclaimers in pricing 

• bait advertising. 

The guideline is available on the ACCC website, with hard 
copies available from ACCC offices. 

10th March 2005, MR 051/05 

 

Cartels: what business needs to know 

A business guide to avoiding cartel behaviour was launched by 
the ACCC Chairman, Mr Graeme Samuel. 

The guide provides information about: 

• the behaviour that constitutes a cartel  

• how to avoid becoming the victim of a cartel  

• what to do if you suspect you are the victim of a 
cartel  

• the penalties attached to cartel conduct  

• the ACCC's leniency policy for cartel conduct. 

The ACCC also intends to publish cartel information packages 
specifically targeted at small businesses and consumers. 

29th April 2005, MR 103/05 

 

FRANCHISING 
'Little Joe' and 'Joey's' businesses declared misleading 

The promoters of the 'Little Joe' and 'Joey's' franchises, Bon 
Levi (aka Ron Frederick) and Craig Cleary, have been declared 
to have engaged in misleading and deceptive conduct and 
breaches of the Franchising Code. 

The court declared that the promotors contravened the Trade 
Practices Act by failing to provide disclosure documents and 
copies of the Franchising Code of Conduct to franchisees. The 
court also declared, with the consent of Mr Levi, that 
representations to investors had been misleading, contravening 
s. 52 of the Act, as Mr Levi had no reasonable grounds for 
making them.  

Several injunctions were ordered. Mr Levi is required to 
provide prospective investors with a copy of the orders made by 
the court, and inform them of names he has previously used.  

14th March 2005, MR 057/05 

 

Alleged $3 million franchising scam 

The ACCC has begun legal proceedings against Daniel Albert 
and Greg Zimbulis over their involvement in a series of alleged 
franchising scams that netted more than $3 million. 

The ACCC has alleged that Mr Albert and Mr Zimbulis, 
through Photo Safe Australia Pty Ltd, Data Vault Services Pty 
Ltd and ie Networks Pty Ltd, operated franchising scams which 
offered prospective franchisees high returns which never 
materialised. 

The ACCC also alleges that franchisees who signed up as Photo 
Safe or Data Vault distributors, for amounts of up to $160 000, 
or paid ie Networks for internet terminals realised small or no 
returns. The ACCC is seeking various orders against Mr Albert 
and Mr Zimbulis, including injunctions, declarations, findings 
of fact, and non-punitive orders. 

20th April 2005, MR 095/05 
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Alleged breaches by computer-cleaning franchises 

The ACCC instituted legal proceedings against Office Support 
Services International Pty Ltd and its sole director, Mr Ian 
Lesley Scarffe. The ACCC alleges that Office Support Services 
International has breached the Franchising Code of Conduct by 
failing to provide a disclosure document or a copy of the Code 
to franchisees at least 14 days before entering into franchise 
agreements, and by providing documents that were purportedly 
disclosure documents but which failed to comply with the 
requirements of the Code. The ACCC also alleges that Office 
Support Services International has contravened s. 52 of the Act 
by making misleading and deceptive representations in the 
promotion and sale of franchises.  

The ACCC is seeking declarations, injunctions, compliance 
training for Mr Scarffe, findings of fact and costs. 

4th March 2005, MR 042/05 

CONSUMER AND SMALL BUSINESS PROTECTION 
Refunds to consumers over oil claims 

The ACCC accepted court enforceable undertakings from 
Guthy-Renker Australia Pty Limited, in relation to an 
infomercial advertising Motor Up ‘No Oil Change’ Engine Oil. 
The infomercial included representations that the oil prevents 
corrosion in engines, reduces engine wear and tear by up to 50 
per cent, and protects against engine wear even without motor 
oil. Guthy-Renker provided undertakings not to make the 
representations, and to write to 130 persons who bought the oil 
as a result of the infomercial with an offer to refund the full 
purchase price.  

14th March 2005, MR 059/05 

 
Termite protection claims 

The ACCC has accepted court enforceable undertakings from 
Termico Pest Management Pty Ltd over misleading claims 
about its termite protection warranty. 

Termico Pest Management installs and maintains termite barrier 
systems in homes in Western Australia. An ACCC investigation 
found that Termico had represented to new homeowners that its 
'New Home Termite Protection Warranty' lasted for 10 years 
when, in fact, it was an annual warranty that could be renewed 
on payment of a fee. 

Termico provided court enforceable undertakings that it will: 

• not make the same representations in future  

• write to warranty holders to explain the effect of its 
conduct  

• implement and maintain a trade practices compliance 
program. 

28th April 2005, MR 098/05 

 
Cosmetics fail mandatory standard 

Cosmetics sold in Victoria, NSW and Queensland have been 
found to have failed the mandatory standard for listing 
ingredients, and to mislead as to the country of origin.  

 

The outlets sold various cosmetic products without a list of 
ingredients on their containers. All three companies have 
undertaken to refrain from selling any cosmetic product that 
may be misleading or deceptive as to its place of origin, or 
which does not meet the mandatory standards for cosmetic 
product labelling.  

5th April 2005, MR 082/05 

 

Misleading washing machine claims corrected 

LG Electronics Australia will correct misleading representations 
it made over four models of their washing machines. The 
ACCC found that between May and August 2004, LG Australia 
released certain washing machines for sale, claiming they were 
‘4A Rated’ by Water Services Association of Australia 
(WSAA). 

The machines had not been certified at the time of sale. Further, 
such certification would have allowed consumers who bought 
the machines to claim a $150 Waterwise Rebate through the 
WA Water Corporation. LG Australia has given the ACCC 
court enforceable undertakings and will write to all retailers 
who were supplied with the machines to explain the effect of its 
conduct. A corrective notice will also appear on the LG 
Australia website.  

8th April 2005, MR 084/05 

 

Real estate agent found to have misled buyers 

A Federal Court decision should caution all Australian real 
estate agents not to mislead prospective buyers over price 
projections. 

The court found that Gary Peer & Associates Pty Ltd engaged 
in misleading conduct in the way it advertised a Victorian 
property which it advertised as ‘price guide $600,000 plus 
buyers should inspect’ and later ‘price guide $650,000 plus 
buyers should inspect’. The court also found that Gary Peer & 
Associates Pty Ltd did not have reasonable grounds to make the 
representations. 

13th April 2005, MR 086/05 

 

Pet futon claims corrected 

The ACCC has accepted a court enforceable undertaking from 
Snooza Pet Products Pty Ltd in relation to its pet futon, a 
mattress for pets, primarily dogs and cats. 

The futon was labelled as '100% Australian Wool' and 'All 
Natural Product', but when tested was found to contain an 
average of  only 30% to 50% wool. The balance of the filling 
was polyester. As part of the undertaking given to the ACCC, 
Snooza Pet Products will refrain from making similar 
representations about the futon, offer a full refund of the price 
of the futon to consumers who believe they have been misled 
and implement a trade practices compliance program. 

7th March 2005, MR 045/05 
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Alleged international office supply scam stopped 

The ACCC obtained an order from the Federal Court to freeze 
the funds in L&L Supply Pty Limited's Australian bank account 
over an alleged office supply scam. The ACCC alleges that 
L&L Supply operates an offshore call centre that targets 
Australian business consumers with an offer to supply them 
with packing tape either free or extremely cheap, misleading the 
consumers into thinking that the order has already been 
approved by a senior member of their own organisation.  

The ACCC is seeking a range of other orders against L&L 
Supply, including injunctions, declarations, findings of fact, 
compensation and various non-punitive orders. 

14th March 2005, MR 058/05 

 

Catalogue pricing  

Sports chain Rowe and Jarman Pty Ltd have responded to 
ACCC concerns that its catalogue pricing may be misleading 
consumers.  

The company was approached by the ACCC after receiving 
complaints that it had advertised gym equipment at prices 
reduced from a higher 'was' price, when in fact those items had 
not been sold at the higher 'was' price before the sale. The 
company ceased using the advertising and will introduce an 
advertising compliance plan to ensure that the savings claimed 
in future advertising are able to be substantiated. 

11th March 2005, MR 054/05 

 

Scheme found to be pyramid selling  

Following ACCC action, the Federal Court found the scheme 
operated by Australian Communications Network Pty Ltd is a 
pyramid selling scheme. 

In the scheme, representatives pay a startup fee, and then sell 
telecommunications services to consumers. They also have the 
right to recruit other representatives. Representatives can 
receive commissions from their personal customers as well as 
commissions from customers of representatives they have 
recruited. The court adjourned the matter to a later date to hear 
submissions on what orders the court might make. 

23rd March 2005, MR 072/05 

 

Country of origin claims corrected 

Saint-Gobain Abrasives Pty Ltd is changing the labelling on 
several of its coated abrasive products to remove the words 
'Australian Made' after concerns raised by the ACCC. Saint-
Gobain imports coated abrasive cloth which is cut into disks 
and packaged at its Lidcombe, New South Wales plant before 
sale. Six sanding disks for metal were labelled as 'Australian 
Made' with a map of Australia.  

Saint-Gobain has acknowledged the ACCC's concerns that the 
work performed in Australia does not constitute a substantial 
transformation, as required by the Act, and has provided court 
enforceable undertakings to the ACCC to refrain from making 
false and misleading representations about the country of origin 
of its products, publish corrective notices, and offer refunds to 
affected consumers. 

3rd March 2005, MR 040/05 

Solarium safety claims found to be misleading 

The Federal Court has found claims that solarium treatments 
were 'safe', or 'the safe alternative to Tassie's sun', were false 
and misleading, after being presented with medical research 
results. These linked the ultraviolet light emitted by solariums 
with an increased risk of skin cancer, melanoma, premature skin 
aging, eye damage and suppression of the immune system. 

The court issued a five-year injunction restraining Aquarius 
Roman Baths from making safety claims about its solarium 
service, and ordered that it publish at its own expense a series of 
corrective advertisements, display a corrective notice at its salon 
and institute a trade practices compliance training program for 
its staff.  

19th April 2005, MR 093/05 

MERGERS AND ACQUISITIONS 
ACCC opposed to Pacific Brands Ltd's proposed 
acquisition of Joyce Corporation Ltd 

The ACCC opposed the proposed acquisition by Pacific Brands 
Ltd of Joyce Corporation Ltd. As part of its investigation, the 
ACCC completed market inquiries revealing wide ranging and 
significant competition concerns about the proposed acquisition. 
The ACCC considers that the proposed merger would be likely 
to result in a substantial lessening of competition, in 
contravention of s. 50 of the Trade Practices Act. A statement of 
reasons for the decision is published on the ACCC website.  

2nd March 2005, MR 037/05 

 

Merger of Launceston private hospitals allowed 

The ACCC authorised the proposed acquisition of St Vincent's 
Hospital Launceston by the Little Company of Mary Health 
Care Ltd. The ACCC accepted that the proposed acquisition is 
likely to generate cost savings, in particular, by substantially 
reducing duplication between St Luke's and St Vincent's. The 
ACCC was also confident that LCMHC is likely to use the cost 
savings to improve the range and quality of services available to 
private patients in northern Tasmania. The determination will be 
available shortly. 

11th March 2005, MR 055/05 

 

Salt acquisition not opposed 

The ACCC will not oppose the proposed acquisition by Ridley 
Corporation Limited of the salt operations of Penrice Soda 
Products Pty Ltd. Ridley is the largest supplier of salt to 
domestic consumers. Penrice is Australia's only producer of 
soda ash and sodium bicarbonate, and has salt fields and 
refining operations in South Australia. Ridley proposes to 
acquire Penrice's salt operations and enter an exclusive, long-
term arrangement for the supply of salt to Penrice. 

After making market inquiries among Australian salt suppliers 
and customers, the ACCC determined that the proposed 
acquisition is unlikely to substantially lessen competition. 

28th April 2005, MR 100/05 
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Westfield acquisitions not opposed 

The ACCC will not oppose the acquisitions by Westfield of 25 
per cent of Sunshine Plaza (Queensland) and 50 per cent of 
Woden Plaza (ACT) and Penrith Plaza (NSW) from General 
Property Trust. 

After making market inquiries among retailers and landlords, 
the ACCC decided that the acquisitions are unlikely to 
substantially lessen competition. A public competition 
assessment on this matter has been released and is available 
from the ACCC website. 

28th April 2005, MR 097/05 

 

Acquisition of WMC by BHP Billiton not opposed 

The ACCC will not oppose the proposed acquisition of WMC 
Resources Limited by BHP Billiton Limited. 

BHP Billiton and WMC's operations overlap in the production 
of copper, nickel, cobalt, gold and silver. Following market 
inquiries, the ACCC concluded that the proposed acquisition is 
unlikely to result in a substantial lessening of competition in the 
markets for any of these products.  

19th April 2005, MR 094/05 

 

Private hospital acquisition 

The ACCC will examine the competition effects of an 
acquisition by Ramsay Health Care of Affinity Health's private 
hospital network. 

The ACCC has not made a decision to clear the transaction, and 
is yet to undertake market inquiries. However, to facilitate the 
transaction and enable it to proceed, Ramsay and Affinity have 
provided undertakings to the ACCC which preserve the Affinity 
business as a separate and independently viable concern until 
the ACCC has completed its inquiries. 

14th April 2005, MR 088/05 

 

China Light & Power's energy acquisition allowed 

The ACCC will not intervene in China Light & Power's 
proposed acquisition of the Australian non-regulated energy 
assets of Singapore Power. 

The ACCC does not consider that the acquisition is likely to 
substantially lessen competition in breach of s. 50 of the Trade 
Practices Act. A public competition assessment outlining the 
reasons for the decision will be published on the ACCC 
website.  

30th March 2005, MR 077/05 

 

ACCC allows Foster's acquisition of Southcorp 

The ACCC will not oppose the proposed acquisition of 
Southcorp by Foster's, two of the largest producers of alcoholic 
beverages in Australia. The proposed acquisition will result in 
Foster's producing the second largest annual volume of wine in 
Australia and our highest valued wine company. However, the  

 

proposed acquisition will not cross any of the market share 
thresholds or concentration ratios. The ACCC formed the view 
that the proposed acquisition is unlikely to substantially lessen 
competition 

8th March 2005, MR 046/05 

 

San Miguel's bid for National Foods allowed 

The ACCC will not intervene in the bid by San Miguel 
Corporation for National Foods Limited. The ACCC noted that 
there is no overlap between San Miguel's different activities in 
Australia and hence no change likely to the different markets in 
which these businesses operate. The ACCC has issued a public 
competition assessment on this matter. 

2nd March 2005, MR 035/05 

 

Polypropylene business acquisition not opposed 

The ACCC will not intervene in Basell Australia Pty Ltd's 
proposed acquisition of the polypropylene business of Qenos 
Pty Ltd. The acquisition will lead to only one Australian 
polypropylene producer. However, the level of imported 
product is significant and there was evidence that the viability 
of imports was likely to constrain the pricing decisions of the 
merged entity.  

The ACCC therefore determined that a substantial lessening of 
competition was not likely. A statement of reasons for the 
decision is published on the ACCC website. 

29th March 2005, MR 073/05 

 

ACCC allows fertiliser joint venture 

The ACCC will not oppose a proposed fertiliser joint venture 
between Futuris Ltd and AWB, nor will it oppose the joint 
venture's acquisition of shares in HiFert Pty Ltd from WMC 
Resources Ltd. 

The ACCC considered several factors including the high level 
of market share currently held by Incitec Pivot, the presence of 
other retailers and buying groups and the high level of imports 
across the range of fertiliser products. It decided that suppliers, 
retailers and farmers would be able to turn to alternative sources 
as well as respond competitively to initiatives by either Elders 
or Landmark resulting from the joint venture.  

2nd March 2005, MR 036/05 

 

RESTRICTIVE TRADE PRACTICES 
Hydroponic company admits attempt to prevent discounts 

A hydroponic equipment manufacturer and importer admitted to 
trying to prevent retailers from discounting some organic 
products it supplied. Highlife Pty Ltd sent a letter to its NSW 
dealers stating that Highlife would ‘find it difficult to supply 
dealers which did not maintain healthy profit margins on its 
products’, alluding to its recommended retail price list. 
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After an ACCC investigation, Highlife admitted that it engaged 
in resale price maintenance. In resolving this matter, Highlife 
has provided a court enforceable undertaking to the ACCC to 
not engage in conduct that constitutes resale price maintenance, 
and to inform its dealers that it cannot control the price at which 
resellers sell their products. 

15th March 2005, MR 061/05 

 

Skincare manufacturer penalised $250 000 for resale price 
maintenance 

After action by the ACCC, penalties totalling $250 000 were 
imposed by the Federal Court on Dermalogica Pty Ltd, a 
wholesaler of prestige skin care products, for engaging in resale 
price maintenance.  

The ACCC alleged Dermalogica had attempted to stop two 
retailers discounting Dermalogica products below suggested 
retail prices on their websites. Staff of the company had also 
met with the retailers to voice concerns at their practice of 
discounting Dermalogica products. Additionally, Dermalogica's 
web guidelines provided that a violation of its pricing policy 
could result in account termination and legal action. 

Further information on the decision can be found on the ACCC 
website. 

10th March 2005, MR 052/05 

 

$23.3 million in penalties for petrol price fixing 

Pecuniary penalties totalling $23.305 million were ordered by 
the Federal Court today for price fixing in the Ballarat petrol 
market. The ACCC instituted proceedings against 16 
respondents alleging a number of competitors in the Ballarat 
region were part of a long-standing arrangement to fix retail 
petrol prices.  

In addition to penalties, the Federal Court also declared the 
conduct in breach of the Act and ordered injunctions against the 
respondents prohibiting them from communicating with, or 
obtaining from competitors the retail price of fuel, for a period 
of four years and ordered that the respondents pay the ACCC's 
costs.  

17th March 2005, MR 067/05 

 

Dubbo taxi settlement 

The ACCC reminded regional taxi companies not to engage in 
anti-competitive practices after a taxi company provided the 
ACCC with a court enforceable undertaking to cease various 
anti-competitive practices. 

The ACCC considered that a Dubbo Radio Cabs system, which 
allocated jobs in excess of 20 kilometres to drivers on set 
criteria, and its ban on drivers using mobile phones were in 
breach of the Trade Practices Act. The company has ceased the 
conduct and provided an undertaking to the ACCC that it will 
notify all taxi operators of the termination of the system, review 
all rules and by-laws and develop a trade practices compliance 
program. 

22nd March 2005, MR 070/05 

 

Alleged market sharing by garnet firms 

The ACCC instituted proceedings against three companies for 
alleged market sharing in the supply of alluvial garnet (an 
abrasive in the preparation of surfaces) in Australia and 
overseas. 

The ACCC alleges that two of the companies breached the Act 
by entering into an agreement, with another, on who would 
supply alluvial garnet to certain areas in Australia and 
elsewhere. The ACCC is seeking declarations and orders 
including injunctions, pecuniary penalties, findings of fact, 
trade practice compliance programs and costs against the 
companies. 

17th March 2005, MR 064/05 

 

Penalties for resale price maintenance by supplier 

Penalties totalling $95 000 have been imposed on RM Hall Pty 
Ltd and its directors for engaging in resale price maintenance in 
relation to Florence Sculture D'Arte Armani figurines supplied 
by the company to a number of dealers throughout Australia.  

RM Hall entered into about 120 dealership agreements for the 
supply of the figurines. Fourteen dealers were issued with 
catalogues which contained statements of price such that the 
dealers would be likely to have understood that they could not 
sell or advertise the figurines below that price. It also sent a 
letter to a dealer, who discounted the figurines, in which it was 
critical of the dealer’s pricing activity.  

The court declared that RM Hall's conduct breached the resale 
price maintenance provisions of the Act and imposed penalties 
totalling $95 000, along with injunctions preventing the conduct 
in future. 

7th April 2005, MR 083/05 

AUTHORISATIONS AND NOTIFICATIONS 
Taxi authorisations not revoked 

The ACCC issued a decision not to revoke authorisations 
granted to a number of taxi networks across New South Wales, 
Victoria and South Australia.  

The authorised conduct allows taxi networks to suspend taxi 
operators and drivers from radio booking services, or impose a 
penalty, if they do not accept certain forms of non-cash 
payments approved under the Cabcharge account system. After 
consulting widely, the ACCC formed the view that, with the 
considerable changes that have occurred in the taxi industry 
since the authorisations were granted, the public benefits once 
secured by authorisation have largely diminished. While the 
ACCC has decided not to revoke the authorisations, concerns 
remain regarding the processing of card transactions identified 
by the review.  

Copies of the determination are available from the ACCC 
website. 

11th March 2005, MR 056/05 
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Interim approval granted for coal system  

The ACCC has granted interim authorisation to the operator of 
the Dalrymple Bay Coal Terminal to implement a queue 
management system, which essentially rations the amount of 
coal each producer can export through the terminal on a pro rata 
basis. 

This move ensures that the overall amount handled by the 
terminal better matches the amount that can be delivered by the 
congested coal chain. 

29th April 2005, MR 102/05 

 

Coal vessel queue system allowed 

The ACCC granted conditional authorisation to a system 
designed to address the imbalance between the amount of coal 
that exporters want to export and the capacity of the 
infrastructure which moves coal from mines in the Hunter 
Valley onto vessels in Newcastle 

The system reduces the amount of coal each producer can 
export through the port on a pro rata basis so that the overall 
amount handled by the port better matches the amount that can 
be delivered by the coal chain. It is estimated that savings under 
the new scheme will be between US$106 million to US$179 
million. 

15th April 2005, MR 090/05 

 

Joint venture between AWB and GrainCorp allowed 

The ACCC has granted authorisation to a joint venture between 
GrainCorp and the Australian Wheat Board (AWB).  

The joint venture arrangements are likely to result in public 
benefit by reducing costs through better coordination of 
resources when exporting. These benefits should result in 
increased returns to grain growers, reduction of demurrage costs 
and greater transparency in pricing. 

In total, the potential public benefits arising from this 
authorisation are between $10 and $30 million per annum, 
depending on the size of the harvest 

15th April 2005, MR 091/05 

 

Sydney councils allowed to collectively tender  

The ACCC has authorised a group of councils in the Southern 
region of Sydney to collectively tender and contract for the 
provision of waste management services 

The ACCC considers that a co-ordinated approach to the 
council’s waste management services will result in service 
efficiencies which will be reflected in a lower domestic waste 
management charge to ratepayers. It decided that any anti-
competitive detriment that may flow from the proposed 
arrangements is likely to be minimal. 

14th April 2005, MR 087/05 

 

Victorian chicken growers to collectively bargain  

The ACCC issued a determination granting Victorian chicken 
growers authorisation to collectively bargain with their 
processors. The ACCC has also authorised those Victoria 

Farmers Federation member growers to, under certain 
circumstances, agree to refuse to accept new batches of chicks 
when negotiations break down. 

The ACCC accepted submissions that the arrangements are 
likely to provide growers with greater input into their contracts 
with processors leading to more efficient outcomes. The ACCC 
also considers that transaction cost savings can be achieved. 
The ACCC was also satisfied that growers – who rely almost 
entirely on processors for their income – would only consider 
boycott action as a last resort and that any boycott would be 
extremely damaging to their business. The arrangements were 
authorised for five years.  

An appeal has been lodged by a number of processors in the 
Australian Competition Tribunal. 

3rd March 2005, MR 038/05 

 

SA milk vendors to collectively bargain with processors 

South Australian milk vendors will be able to collectively 
negotiate the terms and conditions of distribution contracts with 
milk processors under an authorisation granted by the ACCC. 

The Milk Vendors Association (SA) sought authorisation for 
collective bargaining with National Foods Milk Limited and 
Dairy Vale Foods Limited.  

The ACCC believes that the arrangements will result in public 
benefit by providing them with the opportunity for more 
effective input into contract terms and conditions, authorising 
the arrangements for five years. 

28th April 2005, MR 099/05 

 

FCAI allowed to collectively negotiate motor vehicle area 
hire charges at ports 

The ACCC issued a draft decision proposing to authorise the 
Federal Chamber of Automotive Industries to collectively 
negotiate the terms and conditions of area hire charges with 
stevedoring companies on behalf of its members. 

The services provided by the stevedores allow car exporters and 
importers to hold vehicles at the port before export or on 
import. The ACCC will consult on its draft decision before 
making a final decision. Parties wishing to make a submission 
to the ACCC on this issue should contact the ACCC for further 
details. 

29th March 2005, MR 074/05 

 

Proposed authorisation for BHP Billiton joint venture  

The ACCC proposed to grant authorisation to agreements 
between BHP Billiton Minerals Pty Ltd to form a joint venture 
with four Chinese steel manufacturers for the mining and export 
of iron ore. The agreements relate to the establishment of a joint 
venture for the mining, processing and transport of iron ore, 
which will be sold to purchasers in China,  from a site in north 
Western Australia. More information and a copy of the Draft 
Determination are available from the ACCC website. 

11th March 2005, MR 053/05 
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REGULATED SERVICES 
Medical indemnity report 

The Australian government has issued the second ACCC report 
monitoring medical indemnity insurance premiums.  

The report shows that the premiums written in 2004–05 (2004 
in the case of UMP) were considered to be actuarially justified 
for all five medical indemnity providers. The ACCC also found 
that, in the current market environment, premiums set by all 
five providers were considered to be commercially justified.  

Copies of the report will be available on the ACCC's website. A 
copy of the Assistant Treasurer's news release can be found at 
http://assistant.treasurer.gov.au.  

16th March 2005, MR 063/05 

 

Report on Telstra's compliance with price controls  

The ACCC issued its annual assessment of Telstra's compliance 
with the price control arrangements. The ACCC is satisfied that 
Telstra has adequately complied with its price control 
arrangements. The report can be obtained from the ACCC's 
website, ACCC offices or by calling 1300 302 502. 

17th March 2005, MR 066/05 

 

ACCC final view on future Telstra price controls 

The ACCC report on the price control arrangements that should 
apply to Telstra after 1 July 2005 has been released. 

The ACCC's recommendation is that price cap regulation 
should continue on the services to which it currently applies. 
However, the ACCC considers that services to businesses with 
more than five lines should no longer be subject to price 
controls. The report can be obtained from the ACCC's website, 
ACCC offices or by calling 1300 302 502. 

30th March 2005, MR 076/05 

 

Discussion paper on future local telephone services 
regulation 

The ACCC has issued a discussion paper on the future of local 
services regulation. The discussion paper marks the start of a 
full review of local call regulation in Australia. Presently, the 
local carriage service is a declared wholesale service for end-to-
end local calls. It allows entrants to provide local calls without 
deploying substantial alternative infrastructure  

The discussion paper is available on the ACCC website. 
Interested parties are asked to make submissions by 3 June 
2005.  

22nd April 2005, MR 096/05 

 

 

 

Reduced telecommunication regulation proposed 

The ACCC issued a draft decision proposing to remove some 
regulations associated with the Digital Data Access (DDAS) 
and ISDN service declarations. The ACCC concluded there is 

effective competition in the market to restrain participants from 
engaging in anticompetitive behaviour. It expects to issue a 
final report in June 2005. 

18th April 2005, MR 092/05 

 

1.5 million broadband services connected 

The take up of broadband services has passed the 1.5 million 
mark, according to the latest ACCC Snapshot of broadband 
deployment. The report shows that, as at the end of December 
2004, there were 1 548 300 interconnecting broadband services. 
This represents an increase of 121.6 per cent on the December 
2003 take-up figure of 698 700 services connected. Current and 
previous ACCC Broadband snapshot reports will be available 
on the ACCC website. 

10th March 2005, MR 049/05 

 

Telstra commits to ADSL transfer process

Telstra has established processes to address some of the 
inconsistencies in ADSL provisioning in response to concerns 
raised by the ACCC. The new processes will benefit customers 
attempting to transfer to another ADSL service when technical 
issues with line quality have been raised by Telstra, yet the 
customer has been provided a connection with Telstra Bigpond. 

Consumers who have experienced difficulties in ADSL 
provisioning, and wish to have their situation assessed for the 
applicability of this transfer process, should contact their 
preferred ADSL provider who will be able to lodge a complaint 
with Telstra on their behalf.  

15th March 2005, MR 060/05 

 

Vodafone mobile terminating access service undertaking  

A discussion paper has been issued on a second access 
undertaking lodged by Vodafone on the mobile terminating 
access service (MTAS). 

The undertaking specifies price and non-price terms and 
conditions on which it proposes to supply the MTAS on its 
second generation (2G) and 2.5G mobile networks. Copies of 
the undertaking and the discussion paper are available from the 
ACCC's website. 

14th April 2005, MR 089/05 

 

Discussion papers on Telstra's ULLS and LSS undertakings 

The ACCC issued two papers on Telstra's unconditioned local 
loop service (ULLS) and its line sharing service (LSS) 
undertakings. 

These services, which allow access to the basic elements of 
network, are considered key promoters of competition in the 
Australian telecommunications market. The discussion papers 
give interested parties the opportunity to comment on the 
proposed prices and Telstra's arguments justifying them. 

9th March 2005, MR 048/05 
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Telecommunications access disputes 

Hutchison Telecommunications (Australia) Limited and 
Hutchison 3G Australia have notified the ACCC of access 
disputes with Optus Networks Pty Limited, Optus Mobile Pty 
Limited and Optus Vision Pty Limited. 

The disputes relate to the price paid by Hutchison for the 
Domestic Mobile Terminating Access Service supplied by 
Optus by means of its mobile network. Hutchison 
Telecommunications (Australia) Limited has also notified the 
ACCC of a similar access dispute with Vodafone Network Pty 
Limited.  

The ACCC has begun the arbitration process for access 
disputes. Given that the legislation contemplates that 
arbitrations be conducted in private, the ACCC will not be 
making any public comment at this stage. 

Primus Telecommunications Pty Ltd also notified the ACCC of 
an access dispute with Vodafone Network Pty Limited under 
Part XIC of the Trade Practices Act. 

18th March 2005, MR 068/05 // 7th March 2005, MR 043/05 

7th March 2005, MR 044/05 

 

Telstra accounting separation reports issued 

The ACCC issued the fourth current cost accounting separation 
report relating to Telstra. The report contains current cost 
financial information for 'core' telecommunications access 
services and present day valuations of Telstra's assets.  

The ACCC issued its sixth imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra for the quarter ending 30 
December 2004. The report does not reveal any systematic 
discrimination against Telstra's wholesale customers. The report 
will be available on the ACCC website.  

31st March 2005, MR 078/05 // 29th April 2005, MR 104/05 

 

Options for enhanced broadband competition 

The ACCC is considering options available to ensure the 
expansion of the broadband industry while promoting and 
protecting competition. 

The Commission remains ready to work with all industry 
participants in the development of more cooperative processes 
for accessing the infrastructure required. 

1st April 2005, MR 080/05 

 

Internet interconnection monitoring 

The ACCC issued a record-keeping rule (RKR) and a disclosure 
direction to 20 leading ISPs as part of a three-year monitoring 
regime for the internet industry. The program is aimed at 
identifying how interconnection of internet networks operates, 
and how it will affect markets that rely on interconnection. 

The ACCC will review the operation of the monitoring program 
after it has received data for the first 12 months. Copies of the 
regulatory impact statement, record keeping rule and disclosure 
direction will be available on the ACCC website. 

29th March 2005, MR 075/05 

Moomba to Sydney gas pipeline 

The Australian Competition Tribunal handed down a decision 
on the regulatory value of the Moomba to Sydney pipeline 
system. The tribunal has now determined a value for the MSP 
of $834.66 million using a new methodology. The tariff to be 
applied to regulated gas haulage services will be set following 
further submissions to the tribunal. 

18th March 2005, MR 069/05 

 

Regulatory report on electricity networks issued 

The ACCC issued its second Electricity Regulatory Report 
covering the financial and operational performance of 
transmission network service providers. 

The report details the performance of ElectraNet, Powerlink, 
SPI PowerNet, Transend, TransGrid and VENCorp for the 
2003/04 reporting year focusing on the revenue and expenditure 
performance of the networks. 

8th April 2005, MR 085/05 

 

NSW electricity transmission network decisions 

The ACCC issued its supplementary draft decisions on the 
future capital expenditure allowance for TransGrid and 
EnergyAustralia, transmission network service providers in the 
NSW and ACT region. 

The draft decisions give an upfront allowance of $1.1 billion 
and also pave the way for additional large but uncertain projects 
that might eventuate during this regulatory period. This decision 
leads to a high and increased level of investment in NSW 
transmission networks. Thus it allows TransGrid and 
EnergyAustralia to respond to the forecast increases in demand, 
while improving the reliability of their transmission networks 
by replacing ageing assets.  

Final revenue cap decisions covering TransGrid and 
EnergyAustralia were also released, accommodating over $1.4 
billion in new investment in the NSW and ACT transmission 
network over a five-year period.  

Together with the ACCC's previous decisions, investment in 
NSW and ACT transmission networks will amount to around 
$2.6 billion, which more than doubles the value of transmission 
assets in just ten years. The additional costs to NSW and ACT 
consumers from these decisions amount to around $400 million 
over five years. However, the ACCC has been persuaded that 
the additional expenditure is necessary. 

4th March 2005, MR 041/05 

 

Record keeping rules for Australia Post 

The ACCC issued record keeping rules (RKRs) today 
specifying information to be provided by Australia Post under 
the Australian Postal Corporations Act 1989. 

These rules relate to the ACCC's functions of prices 
surveillance and inquiries into disputes with Australia Post's 
bulk mail services. These RKRs ensure that Australia Post is 
not using its monopoly power to the detriment of competition in 
other markets.  

31st March 2005, MR 079/05 
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August 2005 

From the Small Business Commissioner  
This Briefing highlights that small businesses and in particular 
home businesses need to take care of e-commerce packages and 
accounting software being promoted in the market following 
court action against a supplier for misleading or deceptive 
conduct and other breaches of the Trade Practices Act. 

On the supermarket front there has been an important 
development with the release of a new charter agreed to by 
Coles, Woolworths and Metcash ensuring greater transparency 
and competition for takeovers of independent supermarket 
retailers. 

It should be of interest, with the current public debate over the 
future regulation of Telstra, that this Briefing reports on a 
number of important telecommunications reports and decisions 
by the ACCC. 

This Briefing also describes other important material released 
by the ACCC on a cartel information package for government 
procurement; a joint review of Medical Colleges in Australia; 
and a discussion paper on the agreement of international airfares 
between members of the International Air Transport 
Association (IATA). 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
ACCC paper on international airline fare agreements 

The ACCC has issued a discussion paper on the agreement of 
international airfares between airline members of IATA 
(International Air Transport Association). The paper is part of 
the ACCC’s review of the immunity it gave a range of IATA’s 
activities 20 year ago and questions the extent of the public 
benefits claimed by IATA. 

IATA members provide more than 95 per cent of international 
scheduled air traffic and work to a passenger tariff system under 
which passenger fares and associated conditions are agreed to 
between the airlines. The discussion paper identifies several 
competition concerns about the agreements. These include the 
potential for competing airlines to share market knowledge; the 
impact of the agreed fares on certain categories of airline 
market fares, the flow-on effect of IATA seasonality periods 
and the agreement of fare conditions, including children’s fares.  

MR 166/05 

 

New charter for supermarket takeovers 

A new charter promoting fair competition between potential  

 

 

 

buyers of independent supermarkets started on 1 July. The 
charter will prevent Metcash, Woolworths and Coles from 
limiting independent supermarket retailers’ ability to look for 
alternative purchasers for their store and will require them to 
give the owners written notice of this fact when they make an 
offer to buy a store.  

It is expected the charter will benefit consumers by promoting 
competition in the supermarket sector. Independent supermarket 
owners should benefit by receiving the highest possible price 
when selling their stores. The charter will also ensure each of 
the major supermarket owners has a fair opportunity to acquire 
new businesses as they come onto the market. 

MR 169/05 

 

Debt collection guideline 

The ACCC and ASIC have issued a second draft of the 
guideline on consumer protection laws for the debt collection 
industry. Because so many submissions were received in 
response to the first draft, the ACCC and ASIC will hold 
another round of consultations before finalising the guidelines. 

MR 170/05 

 

Cartel information package  

The ACCC has launched an information package designed to 
raise awareness of the signs of possible cartel behaviour 
affecting government procurement.  

Government procurement, both in Australia and overseas, has 
been shown to be an area that is particularly susceptible to cartel 
conduct. 

The package provides information about how cartels act, 
warning signs in the procurement process, what to do if you 
suspect a cartel is operating and the penalties for cartel conduct.  

MR 175/05 

 

Medical colleges report  

The ACCC and the Australian Health Workforce Officials’ 
Committee (AHWOC) have completed their joint review of the 
medical specialist colleges’ key areas of operation. The 
Australian Health Ministers’ Conference welcomed the report 
and approved the 20 recommendations it contains. 

The colleges were willing and valuable contributors to the 
report, which is expected to result in reforms that benefit the 
community and health system trainees.  

 MR 181/05 
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CONSUMER AND SMALL BUSINESS PROTECTION 
Auctioneers, GST and property sales 

Property auctioneers who do not clearly represent to all bidders 
in an auction that bids are being taken on a GST-exclusive basis 
when that is the case, could face significant consequences under 
the Trade Practices Act 1974.  

The ACCC recently accepted court enforceable undertakings 
from Manningham Real Estate Pty Ltd, trading as Barry Plant 
Doherty, for the promotion and sale of three blocks of 
residential land. The land was promoted without an indication 
of whether prices were GST-inclusive and one auctioneer 
advised a buyer that GST was not applicable when in fact it 
was.  

The ACCC believes the conduct of the real estate agency could 
have breached ss. 52 and 53A of the Act. The real estate agency 
acknowledged its conduct may have raised implications under 
the Act and has undertaken to ensure its future activities comply 
with the Act.  

 MR 177/05 
 

Compensation for NT indigenous consumers  

The Federal Court in Darwin has ordered Mr Ramon Keshow to 
pay compensation totalling $26 530 to eight indigenous women 
who were victims of his unconscionable and misleading and 
deceptive conduct.  

Mr Keshow conducted business under the business names 
National Maths Academy, Drysdale Correspondence Schools 
and Easy Buying Services. The women who will receive the 
compensation had paid money to those businesses and received 
little or nothing in return. 

MR 178/05 
 

Home business e-commerce packages 

The ACCC has taken court action against StoresOnline 
International Inc., Galaxy Mall Inc and Gold Coast resident Mr 
Brett Perkins over the sale and promotion of home business e-
commerce software packages. The ACCC alleges the parties 
engaged in misleading or deceptive conduct and other breaches 
of the Act. 

The Federal Court has ordered an injunction against 
StoresOnline and Mr Perkins transferring funds to areas outside 
the jurisdiction of Australian courts. The Court has also ordered 
StoresOnline to inform participants in any of its remaining 
seminars or workshops of the ACCC’s legal action. 

MR 153/05 
 

Whitegoods pricing investigation completed 

The ACCC has completed its investigations into Fisher & 
Paykel’s retail pricing practices and whether the company was 
discouraging retailers from discounting its products. 

Fisher & Paykel assisted the ACCC in its investigations and has 
now prepared a guide for its sales staff, will hold trade practices 
training and has written to retailers confirming they are free to 
set their own retail prices. The letter also said Fisher & Paykel 
will not become involved in disputes between retailers over the  

 

prices they set for the company’s products. 

 MR 143/05 

 

Electronics retailer to improve advertising 

Electronics and computer retailer IT Warehouse Pty Ltd has 
given court enforceable undertakings to improve its catalogue 
advertising and its trade practices law compliance.  

Several editions of the company’s catalogues advertised a 
product for sale when many of its stores had non-existent or 
inadequate stock levels. The ACCC was concerned the 
representations in the catalogues were misleading and deceptive 
or likely to mislead or deceive. 

MR 137/05 

 

Security firms to compensate customers 

Tyco Australia Pty Ltd, trading as ADT Security, has provided 
the ACCC with a court enforceable undertaking to compensate 
customers who did not receive their promised grade of alarm 
monitoring service from ADT. 

An ACCC investigation found most residential and small 
business customers of ADT did not receive the certified Grade 
One or Grade A1 service they were promised. This raised 
concerns that ADT’s conduct may have breached s. 53(aa) of 
the Act, which prohibits false representations about services. 

ADT will write to all its customers who currently receive alarm 
monitoring services and offer them compensation when they 
show they were misled about the grade of services they would 
receive. 

MR 144/05 

 

Customers of Custom Security Services Pty Ltd (CSS) are also 
due to receive compensation from their security company. 
ACCC investigations have resulted in CSS undertaking to 
compensate customers whose security services were ‘upgraded’ 
in early 2001, resulting in undisclosed cost increases and 
demands of payment for unsolicited services. 

CSS admits its conduct contravened ss. 52, 53(e), (f) and (g) 
and 64 of the Act. The company has undertaken to stop 
demanding payment for security system upgrades, write to 
customers offering refunds or account credits and to implement 
a trade practices law compliance program. 

 MR 156/05 

 

Changes to internet classifieds 

An ACCC investigation into a complaint about the Trading 
Post’s online marketing practices has led to the company 
making significant changes. The Trading Post has stopped 
linking its autotrader website to the name of a competitor 
through a sponsored link with an internet search engine. 

The ACCC was concerned the sponsored link was potentially 
misleading as internet users could mistakenly believe the 
autotrader website was affiliated with the competitor’s business. 
The Trading Post agreed to change its marketing practices, but 
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did not admit its conduct was misleading under the Trade 
Practices Act 1974. 

MR 150/05 

 

Refunds and upgrades for accounting software 

The ACCC has accepted administrative undertakings from 
Reckon Ltd over allegations of misleading and deceptive 
conduct regarding the disclosure of terms and conditions.  

Customer complaints about Reckon’s pre-purchase terms and 
conditions disclosure led to an ACCC investigation which 
found several areas of concern. The ACCC considered Reckon 
may have breached the misleading and deceptive conduct 
provisions of the Trade Practices Act and advised the company 
of this. 

Reckon has offered undertakings to address the ACCC’s 
concerns and ensure future compliance with the Act. As part of 
these undertakings, customers who paid the re-registration 
charge will receive a refund of the charge and a discount off the 
cost of a Reckon upgrade.  

MR 151/05 

 

Court orders against discount call scheme 

The Federal Court has issued an order restraining 1Cellnet LLC 
from any form of participation in the 1Cellnet Scheme or any 
other discount telephone call service.  

The ACCC first acted against 1Cellnet and three other parties in 
August 2004 for alleged breaches of the Trade Practices Act’s 
prohibitions on pyramid selling schemes. 

The latest orders include that 1Cellnet must publish a notice at 
any website it owns, operates or maintains, and an ad in 
nominated Australian newspapers, explaining the court’s orders. 

MR 162/05 

 

Industrial piping systems undertakings 

Calair Systems Pty Ltd has given court enforceable 
undertakings regarding alleged misleading claims about the 
quality and performance of its polypropylene pipe products. The 
claims were published in a brochure which was also available 
on the company’s website. 

The undertakings include Calair; not making any representation 
the Pro-Pipe II System is of a particular standard or quality; 
sending licensed distributors a corrective letter explaining the 
ACCC’s concerns and a similar letter to all persons who were 
supplied with a Pro-Pipe II System in the last three years; and 
sending its director to trade practices law compliance training.   

MR 160/05 

 

PRODUCT SAFETY 
Refunds for non-compliant trolley jacks 

Consumers who bought non-complaint trolley jacks at Smith 
Broughton’s Perth auction are now eligible for a refund. Smith 
Broughton acknowledged it had sold a number of trolley jacks 

that did not comply with the consumer product safety standard 
for trolley jacks. 

The ACCC believed Smith Broughton was likely to have 
breached the Trade Practices Act by supplying goods that do 
not comply with the prescribed consumer product safety 
standard for the product. Smith Broughton admitted that by 
supplying the jacks it had contravened s. 65C of the Act.  

The company will write to all customers who bought the jack 
and give them a full refund of the purchase price, will not 
provide goods which do not comply with a prescribed consumer 
product safety standard where one exists and will implement 
and maintain a trade practices compliance program. 

MR 149/05 

 

Luggage straps fail mandatory safety standard 

Coventry Group Limited, trading as Independent Motor Mart, 
has undertaken to employ a product safety compliance manager 
and improve staff training and procedures on product safety.  

IMM was supplying elastic luggage straps which the ACCC 
alleged did not meet the product safety requirements, in the 
Rachet Tie Down Set. The ACCC took court action against the 
strap’s importer, Pro-Kit Pty Ltd, in December 2004. 

The mandatory product safety standard for elastic luggage 
straps requires them to have a permanently attached warning 
label showing information about their usage and the eye injuries 
they can cause. 

MR176/05 

 

MERGERS AND ACQUISITIONS 
Informal merger process to stay 

The ACCC will retain its informal merger review process after 
the commencement of the new formal merger clearance process 
expected to start later this year.  

A recent Global Competition Review said the ACCC is ‘at the 
forefront of international regulation of mergers’ and that the 
informal review system is effective and popular with business. 

An internal review of the ACCC guideline for informal merger 
review is currently being conducted to identify any possible 
improvements to the process. 

MR 059/05 

 
Ramsay to sell three more hospitals 

A Statement of Issues released by the ACCC regarding Ramsay 
Health Care’s acquisition of Affinity Health identified the 
ACCC’s competition concerns for a number of regions where, 
according to the ACCC’s understanding of the acquisition, 
Ramsay would become the sole or main provider of private 
hospital services if the acquisition proceeded.  

In April Ramsay provided court enforceable undertakings that it 
would sell 17 of its hospitals before acquiring Ramsay. The 
ACCC has now said Ramsay must sell a further three hospitals 
if it is to secure the ACCC’s approval for the takeover. 

MR 171/05 and 207/05 
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RESTRICTIVE TRADE PRACTICES 
Set-top box supplier fined for resale price maintenance 

The Federal Court has fined Humax Pty Ltd $150 000 after the 
company admitted contravening the resale price maintenance 
provisions of the Trade Practices Act. Humax had attempted to 
induce several small retailers not to sell its high-definition set-
top boxes for less than $599. 

The court said the penalties would have been ‘significantly 
higher’ were it not for factors such as Humax’s cooperation 
with the ACCC, its offer to undertake trade practices training 
for its staff after the ACCC first raised the issue and the 
relatively brief time over which the conduct occurred. 

It is expected the penalty will act as a warning to other 
businesses that engaging in anti competitive conduct, even for a 
short time, can have serious consequences. 

MR 141/05 

 

‘Crown immunity’ for anti-competitive behaviour 

The Federal Court has ruled that while the conduct of Baxter 
Healthcare Pty Ltd was likely to hinder competition, the 
company had not breached the Act because it was dealing with 
state government departments which were not ‘carrying on 
business.’ 

The ACCC alleged Baxter had made arrangements which were 
structured to prevent, hinder or deter other suppliers from 
competing with it for the sale of peritoneal dialysis products. 

The court ruled that because Baxter was supplying state 
purchasing authorities that were not carrying on a business, 
their Crown immunity extended to protect Baxter from the 
application of the Act. Justice Allsop stated that, but for Crown 
immunity, he would make directions and injunctions and 
consider imposing penalties in relation to Baxter’s conduct. 

MR 154/05 

 

AUTHORISATIONS AND NOTIFICATIONS 
ACCC to authorise joint venture for iron ore mining 

The ACCC will authorise agreements for a joint venture 
between BHP Billiton Minerals Pty Ltd and four Chinese steel 
manufacturers for the mining and export of iron ore.  

Concerns had been raised that the joint venture would result in 
lost opportunities to promote competition because of its impact 
on parties seeking access to the Mount Newman railway line 
but the ACCC considers the rail access issue to be independent 
of the application for the authorisation.  

MR 139/05 

 

Queensland dairy farmers’ collective bargaining to continue 

The ACCC has granted interim authorisation for Premium Milk 
to continue acting on behalf of a group of Queensland dairy 
farms in their negotiations with Parmalat Australia Pty Ltd. 

Premium’s existing authorisation expired on 30 June 2005 and 
Premium has sought re-authorisation until 1 July 2010, claiming 
the existing arrangements have resulted in benefits including  

cost savings and increased certainty for the dairy farmers.  

MR 148/05 

 

Electronic clearing rules approved 

Regulations for the operation of the Bulk Electronic Clearing 
System (BECS) are now covered by a five-year authorisation 
granted to the Australian Payments Clearing Association.  

The ACCC granted the authorisation, which relates specifically 
to regulations of the suspension and termination of BECS 
membership, as it considers these regulations are ‘likely to see a 
continued public benefit through the protection of the security, 
efficiency and integrity of bulk electronic clearing processes.’  

MR 158/05 

 

Capped fees for after-hours medical service authorised 

The ACCC will authorise the Canberra After Hours Locum 
Medical Service (CALMS) to introduce a capped fee structure 
for its services. The new structure puts an upper limit on what 
CALMS doctors can charge patients for after-hours treatment.  

While the capped fee structure could potentially raise 
competition concerns, any anti-competitive pricing in this 
situation is limited because doctors can still choose to charge 
below the cap or to bulk bill. 

MR 168/05 

 

WA TAB agents’ collective bargaining authorised 

The ACCC has authorised collective bargaining by the WA Tab 
Agents’ Association with Racing and Wagering Western 
Australia. The ACCC believes any detriment that may flow 
from the arrangements would be negligible and that there is a 
public benefit in giving TAB agents greater input into contracts.  

MR 172/05 

 

Priority access to new wharf authorised 

The ACCC will authorise Perkins shipping companies to give 
Alcan priority use of a new heavy lift wharf at the Port of Gove 
for three years. The agreement aims to minimise delays to the 
expansion of Alcan’s Gove alumina refinery. 

The ACCC considers that the expected public benefits from 
allowing the priority access agreement outweigh any potential 
anti-competitive detriment. 

MR 174/05 

 

Temporary increase in aviation fire fighting charges 
allowed 

The ACCC will allow Airservices Australia to increase the 
prices of its aviation rescue and fire fighting services 
temporarily. Airservices, as the monopoly provider of these 
services at airports, is required under the Act to advise the 
ACCC of proposed price increases.  

The temporary increase has been allowed so that Airservices 
can conduct a comprehensive review of its charging structure. 
ACCC concerns about the efficiency of the structure of charges 
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in the long term mean that the review must be undertaken 
before Airservices can introduce new long-term prices. 

MR 167/05 

 

Airport services collective negotiations authorised 

The ACCC has authorised the Board of Airline Representatives 
of Australia (BARA) to collectively negotiate the acquisition of 
airport services with airport operators and other service 
providers at international airports.  

BARA’s proposal is expected to bring about public benefits 
including transaction cost savings while any anti-competitive 
detriment from the conduct would be minimal.  

The ACCC also considers the proposed arrangements may lead 
to more efficient and relevant infrastructure investment. 

MR 140/05 

 

Architects’ authorisation denied subject to review 

The ACCC has issued a draft decision proposing to deny a 
request by the Royal Australian Institute of Architects for 
authorisation. The ACCC is concerned by several areas of the 
application, but has also indicated these could be easily 
remedied by the institute and that if they were addressed the 
ACCC would be more likely to grant the authorisation.  

Particular provisions in the institute’s proposed code of conduct 
and fee guidance material were of concern to the ACCC, which 
considers the proposed code has the potential to unduly restrict 
competition to the detriment of the public and that the fee 
graphs used by the institute are likely to harm competition. 

MR 179/05 

 

REGULATED SERVICES 
Role of consumers in efficient National Electricity Market 

Consumers have been identified as a group which could play a 
key role in the efficiency of the National Electricity Market 
(NEM). If consumers could receive and react to price signals 
through different incentives, they would be in a position to 
contribute to the overall efficiency of the market. 

Residential electricity customers have only a limited ability to 
respond to price signals from the wholesale market, meaning 
that users of around 40–50 per cent of the NEM load are 
basically excluded from accessing products that could bring 
about load reduction at peak times. 

Regulatory frameworks that allow retailers the opportunity to 
develop innovative tariff solutions could then give consumers 
an incentive to reduce and shift load. 

MR 163/05 

 

Electricity metering responsibilities determined 

The ACCC has issued determinations on the ACT and South 
Australia governments’ applications for authorisation of 
metering arrangements for domestic and small business 
electricity customers. Both governments had sought approval of 
arrangements to enable electricity distributors to be exclusively 

responsible for the provision of metering services for 
accumulation meters, manually read interval meters and data 
services for unmetered electricity supplies. It is expected the 
decision will increase competition in the provision of remotely 
read interval meters in the relevant areas and that this will 
enhance retailers’ abilities to offer customers a range of price 
and service packages. 

MR 157/05 

 

Final determination on B2B electricity code changes 

The ACCC has released its final determination on changes to 
business to business (B2B) communications under the National 
Electricity Code. 

The code changes are expected to allow for improved B2B 
electricity governance arrangements to be implemented, further 
enhancing retail competition. 

Industry also supports the new arrangements, under which B2B 
activity across the NEM will be standardised and automated. 

MR 155/05 

 

ACCC reports on telecommunications sector  

The ACCC has issued its third reports on telecommunications 
market indicators and on telecommunications infrastructure, 
which it completes as part of its responsibilities for overseeing 
the development of a competitive telecommunications industry.  

The reported market share data for the period covered by the 
report has largely remained stable, with Telstra still the 
dominant carrier in the fixed line market.  

The telecommunications infrastructure report shows more than 
$2.5 billion was invested in the sector in 2003–04, almost half 
of which was spent on mobile network infrastructure. 

MR 145/05 

 

ACCC will not demand number portability for DNAS 

The ACCC’s final report on data network access services 
(DNAS) number portability has found it would not be in the 
long-term interests of end-users to mandate DNAS number 
portability. 

In making the decision, the ACCC had to consider whether 
portability of an allocated number is required to promote the 
end-users’ long-term interests.  

As the ACCC is not satisfied the introduction of DNAS number 
portability would promote competition in the market to a 
material extent, it will not issue a direction to the Australian 
Communications Authority on the issue. 

MR 142/05 

 

Reduced regulation of DDAS and ISDN services 

Declaration of digital data access (DDAS) and ISDN services in 
city areas will be removed by 30 June 2006 now the ACCC has 
announced its final decision on the issue.  

The DDAS is an access service for the domestic carriage of 
data, while ISDN is used for the carriage of information over  
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the public switched telephone network. 

The ACCC is also proposing that existing declarations relating 
to DDAS and ISDN in regional areas should remain for at least 
the next three years because of the lack of competition for the 
provision of those services in the current market. 

MR 146/05 

 

Negotiated settlements on local carriage service encouraged 

The ACCC has announced its interim position on the pricing of 
Telstra’s local carriage service (LCS) to assist the negotiation of 
agreements while the local services review continues. 

In 1999 the ACCC ‘declared’ LCS and in 2004 it accepted 
Telstra’s undertakings on the price at which the company 
supplies LCS. Those undertakings expired at the end of June 
2005, along with a number of negotiated agreements between 
Telstra and users.  

The ACCC is currently examining issues relating to the 
regulation and pricing of local services, so rolling forward the 
current agreements until the local services review is complete 
seems appropriate. 

MR 147/05 

 

Telecommunications access disputes 

Primus Telecommunications Pty Ltd, under Part XIC of the 
Trade Practices Act, has notified the ACCC of an access dispute 
with Telstra Corporation Limited. 

The ACCC has started arbitration for the dispute, which relates 
to the charge Telstra levies on Primus for connection of the 
unconditional local loop service it provides.  

The ACCC is vested with arbitration powers under which it 
may make directions and ‘do all things necessary for the speedy 
hearing and determination of an access dispute. Arbitration by 
the ACCC is considered a final solution for parties in dispute.  

MR 152/05 

Under the same provisions, AAPT Limited has notified the 
ACCC of its own access dispute with Optus. This dispute 
relates to the price AAPT pays for the domestic mobile 
terminating access service supplied by Optus. The ACCC has 
started the arbitration process for this dispute. 

MR 164/05 

 

ACCC issues report on Telstra  

The ACCC has issued its seventh imputation testing and non-
price terms and conditions report on Telstra. The report presents 
data from the quarter ending 31 March 2005 and is a product of 
Telstra’s enhanced accounting separation regime. 

The report compares Telstra’s customer service performance in 
meeting certain non-price terms and conditions for its retail and 
wholesale customers. Specific areas of concern to the ACCC 
include; wholesale residential customers receiving inferior 
service for faults handling and some service connections; 
insufficient margins for local call services; and margins in the 
provision of ADSL.  

MR 165/05 

Telstra needs robust operational separation 

The ACCC identified robust operation separation for Telstra as 
a crucial part of ensuring the effectiveness of the 
telecommunications access regime.  

The ACCC previously indicated concern that the enhanced 
accounting separation arrangements introduced in 2002 have 
not been sufficient in providing the ACCC with an accurate 
indication of how Telstra operates its business.  

Meaningful operational separation for the telecommunications 
would involve several factors, including the robust separation of 
key business units, appropriate coverage of the monopoly 
services Telstra provides and appropriate interplay with the 
relevant competition and access provisions of Parts XIB and 
XIC of the Trade Practices Act. 

MR 180/05 

 

1.8 million broadband services connected 

The ACCC snapshot of broadband deployment, released on 
28 June 2005, shows there are more than 1.8 million broadband 
services connected in Australia. ACCC Commissioner, Mr Ed 
Willett, said the figure represents an increase of over one 
million customers over the preceding year.  

MR 161/05 

 

REGIONAL OUTREACH 
 
SA Farmers Federation summit 
 
South Australian Outreach staff attended the recent SA Farmers 
Federation’s summit on Sustainability & Viability of 
Agriculture in SA.  The summit attracted multi-partisan support 
and speakers from overseas and interstate, addressing issues 
including health, education, environment, marketing climate, 
future of young farmers and industry communications.  

The summit’s main focus was on how the agricultural industry 
must react to increasing global competition. Significantly, 
collective bargaining was seen as a crucial mechanism for 
primary producers to improve the prices received for their 
goods.  
 
 
New small business manager for ACCC Sydney  
 
The ACCC National Outreach Team has been joined in NSW 
by Martino Santi. Martino will assume the role of small 
business manager in the ACCC’s Sydney office and will 
continue to ensure that business organisations and consumers 
are being kept informed about the role of the ACCC and topical 
issues relating to the Trade Practices Act.  
 
Martino hopes to build on the existing partnerships that exist 
with the ACCC in the Sydney metropolitan area. If you would 
like more information or consider that your organisation can 
benefit from working in partnership with the ACCC, call 
Martino on (02) 92309108. 
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October 2005 

FROM THE SMALL BUSINESS COMMISSIONER 

We are constantly trying to make the ACCC more accessible to 
small business in terms of producing information and assisting 
with trade practices related problems. 
To this end the Commission has recently developed a Small 
Business Complaints form that assists small business by 
providing them with a more focused way of informing the 
ACCC of particular problems or seeking our advice. We are 
also currently reviewing how the Commission internet site and 
our Infocentre can provide an easier access point to small 
businesses. 
This edition of Briefing contains useful information for small 
business on: 

* where debt collection activities can go too far  
* an ACCC Fact Sheet to assist small business to deal with 
scamsters billing for unsolicited goods and supplying 
misleading invoices for domain name purchase or renewal 
* items regarding resale price maintenance which are coming 
more frequently onto our radar screen  
* items on our regulation of Telstra which is relevant to the 
public debate over future arrangements following the full 
privatisation of Telstra 

 
John Martin 
Small Business Commissioner 
 

NEW DEVELOPMENTS 
Petrol price monitoring 

The ACCC is monitoring global increases in petrol prices and 
the difference between petrol prices and crude oil prices. The 
ACCC is also working to help consumers understand the 
process of pricing petrol in Australia and has produced a new 
booklet that explains why prices vary between locations, and 
answers some frequently asked questions on the issue. 

The ACCC website provides a petrol pricing snapshot, which 
contains information on petrol prices in the major capital cities, 
international petrol prices and refiner margins. 

MR 218/05, 227/05, 239/05 

 

‘First-in’ immunity policy for cartels 

The ACCC has issued a new ‘first-in’ immunity policy for 
participants in cartels to replace its 2003 leniency policy.  

The new policy confers full amnesty from prosecution and 
penalty to the first eligible cartel participant to report its 
involvement in a cartel and to cooperate with the ACCC’s  

investigation and prosecution of other cartel members. 

The changes make it easier for cartel participants to seek 
immunity and will enhance the ACCC’s ability to detect and 
prosecute cartels. 

MR 210/05 

 

Criminal sanctions for cartel conduct 

The ACCC has undertaken a range of measures to ensure it is 
equipped for its new responsibilities that will accompany the 
introduction of criminal penalties for cartel conduct.  

The new measures include:  

• the 2005 immunity policy 
• enhanced staff training in a dedicated criminal 

enforcement and cartel branch  
• a memorandum of understanding with the Director of 

Public Prosecutions.. 

MR 237/05 

 

Dealing with disadvantaged consumers 

The ACCC has released a new publication to help businesses do 
the right thing in their dealings with consumers who may be 
vulnerable or disadvantaged in the marketplace.  

The guide, Don’t take advantage of disadvantage, explains the 
rights and obligations of businesses under the Trade Practices 
Act and is an outcome of the ACCC’s campaign to protect 
vulnerable and disadvantaged consumers. 

Don’t take advantage of disadvantage is available for free from 
the ACCC Infocentre on 1300 302 502 or download it from the 
ACCC’s website at www.accc.gov.au 

MR 195/05 
 

Guidelines for small businesses to avoid scamsters 

The ACCC has warned small business operators that they can 
be easy prey for scamsters trying to take money for unsolicited 
and unneeded ‘services’. Domain name solicitations are one 
such trick where scamsters send invoices for the purchase or 
renewal of a service the business doesn’t need. 

The ACCC has prepared a fact sheet for small business owners 
and their staff, offering practical advice on how businesses can 
protect themselves from these scams. The fact sheet is available 
through the e-business link on the ACCC website. 

MR 234/05 
 

Jewellery industry guide 

The ACCC has launched a new guide explaining the jewellery 
industry’s rights and responsibilities under the consumer  



________________________________________________________________________________ 
ACCC briefing   *for details visit ACCC website www.accc.gov.au see Media Releases  2 

protection provisions of the Trade Practices Act. The guide 
provides practical information on areas of the Act that have 
particular relevance to the industry—including a quick 
reference checklist for anyone with responsibility for preparing 
advertising and promotion in the jewellery industry.  

Manufacturers, wholesalers, retailers and valuers must ensure 
all descriptions of products are accurate, particularly in relation 
to the use of terms like ‘cultured’ or ‘created.’  

The guide also discusses different price advertising techniques 
with particular attention to ‘two-price’ comparative advertising. 
Examples of common price advertising representations help to 
identify the potential to mislead customers on price savings they 
are making with their purchase. The guide and checklist were 
developed in association with the industry and the state and 
territory fair trading agencies. 

MR 220/05 

 

Media merger spotlight changes 

‘The Australian media sector is ripe for change’, ACCC 
Chairman, Mr Graeme Samuel said in his address to the 
Melbourne Press Club’s Journalism 2005 Conference, but he 
added that much of the speculation regarding possible 
acquisitions if current cross-media ownership restrictions were 
eased ‘misses the point’.  

Rather than introducing shifts in ownership of traditional media 
forms, Mr Samuel suggests future acquisition contests could 
shift to the control of information /media delivery systems and 
the control of content itself. 

The convergence of media and telecommunications makes it 
‘absolutely crucial’ that existing media owners are not allowed 
to use their market power to eliminate new forms of 
competition. The ACCC will closely scrutinise any acquisitions 
within the sector and will not assume that ‘one newspaper, one 
radio and one TV’ does not amount to a substantial lessening of 
competition in a given market. 

MR 209/05 

 

Insurance report  

The fifth ACCC monitoring report on public liability and 
professional indemnity insurance costs and premiums has been 
released by the government. The report found the average 
public liability insurance premium fell four per cent in 2004 and 
may fall further in 2005. Professional indemnity insurance 
premiums fell by the same amount. 

A number of sources were used to help assess the impact of tort 
law reforms and the ACCC expects any savings which arise 
from these reforms will feed through to lower premiums 
because of the competition that exists in the insurance market. 

MR 192/05 

 

ACCC on infrastructure debate 

Improved regulatory arrangements and the promotion of 
investment in Australian infrastructure must be the focus of the 
infrastructure debate, according to ACCC Chairman, Mr 
Graeme Samuel. 

Mr Samuel says infrastructure regulation in Australia has 
benefited consumers, business and the economy in general and 
any debate over regulatory arrangements and processes must 
move forward from the current claims of a ‘crisis’ in the area. 

‘We need to go back to the spirit of Hilmer and take a nation-
approach to nationally significant infrastructure’, Mr Samuel 
notes. 

MR 206/05 

 

FRANCHISING AND UNCONSCIONABLE CONDUCT 
Decision on unconscionable conduct 

The Federal Court has ruled Radio Rentals and Walker Stores 
did not act unconscionably in contravention of the Trade 
Practices Act in their dealings with an intellectually disabled 
man. 

The ACCC instituted proceedings in December 2003 in the 
Federal Court, Adelaide, alleging  the companies engaged in 
unconscionable conduct in their dealings with the man, resulting 
in him entering into 15 rental agreements, two loan agreements 
and 17 service agreements with Radio Rentals and three rental 
agreements with Walker stores between November 1996 and 
October 2002. 

MR 198/05 

 

CONSUMER AND SMALL BUSINESS PROTECTION 
Seven Network, Wildly Wealthy Women in court 

The ACCC has taken court action against the Seven Network 
and the principals of the Wildly Wealthy Women Millionaire 
Mentoring Program over alleged misleading and deceptive 
conduct. 

Seven Network’s Today Tonight broadcast and the WWW 
website operated by the program’s founders both made claims 
regarding the results seminar participants could expect to 
achieve.   

The ACCC alleges the declarations by the respondents breached 
the Trade Practices Act and is seeking injunctions restraining 
them from making such representations in the futures, as well as 
corrective notices and costs. 

MR 235/05 

 

New procedures for debt collection 

ACCC inquiries into complaints about Alliance Factoring’s 
debt collection practices and procedures will lead to better 
redress and procedures for debtors in relation to factored debt.  

The ACCC had been concerned that Alliance had breached the 
Trade Practices Act by engaging in misleading and deceptive 
conduct and undue harassment and coercion its attempts to 
recover Telstra debts it purchased in 2002 and 2003.  

Following the ACCC investigation, Alliance offered court 
enforceable undertakings that it will establish a 1300 hotline for 
12 months to allow complainants to lodge disputes in relation to 
money in paid Alliance in relation to the Telstra debts and will 
advertise the process in all metropolitan newspapers. Alliance 
will also sponsor a two-day forum for the debt collection 
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industry, review its complaints handling procedure and 
implement a trade practices law compliance program. 

MR 203/05 

 

‘Property millionaire’ advertisements misleading 

The promoter of property investment seminars advertised with 
‘YOU! A property millionaire’ have consented to orders by the 
Federal Court that the advertisements were likely to mislead or 
deceive, contravening s. 52 of the Trade Practices Act. 

The advertisements promoted three-hour property investment 
seminars that cost $65 a ticket and represented that the 
principles and strategies concerning property investment and 
practiced by the presenters could be implemented by 
participants in the seminars and could make them ‘multi-
millionaire property investors.’ 

MR 226/05 

 

Woodheater companies correct environmental claims 

An ACCC investigation into Department of Environment and 
Heritage concerns about the compliance of woodheaters with 
relevant Australian /NZ standards has led to 12 companies 
providing court enforceable undertakings to correct the 
misrepresentations. 

Independent testing found certain representations made by the 
companies that their products complied with the prescribed 
standard and its requirements regarding particle emissions were 
untrue. 

As a result, the ACCC considers the companies were likely to 
have breached ss. 52 and 53(a) of the Trade Practices Act. The 
companies have given court enforceable undertakings that they 
will ensure all woodheaters they supply comply with the 
standard and will implement and maintain a trade practices law 
compliance program. 

MR 222/05 

 

Illegal pyramid scheme 

The administrators of Unified Interactive Pty Ltd have 
consented to Federal Court orders that the company participated 
in an illegal pyramid selling scheme known as the 1Cellnet 
scheme, contravening s. 65AAC of the Trade Practices Act.  

The court also made orders restraining Unified from 
establishing, promoting, taking part or otherwise participating 
in the 1Cellnet scheme or any similar scheme. 

MR 219/05 

 

Honey drink not a ‘Product of Australia’ 

The Federal Court has made orders by consent against Japanese 
company Ixon Japan KK and its Australian affiliate for 
mislabelling a Chinese honey drink as a ‘Product of Australia’. 

The court declared Ixon had contravened s.52 of the Trade 
Practices Act, as well as s. 53(a) and 53(eb) which prohibit false 
representations regarding the quality, composition and country 
of origin of goods. 

It is important that such misrepresentations are uncovered and 
stopped to protect the reputation of genuine Australian produce.  

MR 213/05 

 

Rip-off business brought to account 

Globex Systems Pty Ltd has been restrained by the Federal 
Court from making certain false representations and from 
asserting or representing a right to payment unless it has a 
reasonable ground for believing it has that right. 

The ACCC first acted against Globex, its directors and two 
former employees after receiving more than 70 inquiries and 
complaints about Globex. It was alleged Globex has represented 
to a number of businesses and schools that they had agreed to 
buy products, that the cartridges they were buying were new 
and not refilled and that Globex had asserted a right to payment 
for unsolicited goods. 

The Federal Court has also with consent issued declarations that 
Globex, its directors and the two former employees had 
engaged in misleading and deceptive conduct and made false 
representations in its dealings with various parties. 

MR 194/05 

 

Misleading application form corrected 

Business Pages Pty Ltd has provided court enforceable 
undertakings that it will correct its application form and offer 
refunds to businesses that may have been misled by the form. 

The ACCC was concerned the fine print on the application was 
not sufficiently drawn to the attention of the reader. Business 
Pages’ application form provided a number of ‘tick a box’ 
listing options which could be added to the ‘standard option’ 
and showed the price for each ($49 to $199). However, the form 
did not show a price for the standard option, so the full price of 
any package with options could not be ascertained. A standard 
listing cost $1449 per year for a minimum of two years. 

The s. 87B undertaking enables businesses that signed the 
application form as a result of being misled about the full cost 
of the service to make an informed decision about whether or 
not to take up a standard listing.  

MR 160/05 

 

Corrections to comparative pricing practices 

A Victorian sporting goods retailer operating three ‘Sportsmart’ 
outlets has given court enforceable undertakings to the ACCC 
regarding its two-price advertising policy. 

The ACCC was concerned consumers were being misled by 
some Sportsmart advertising that compared the store’s prices 
with the recommended retail price of certain goods. The store 
had never sold the products at their RRP, so the savings could 
not be claimed as real. 

The undertaking includes the company not using two-price 
comparative advertising where it has not previously sold the 
specified goods at the higher prices shown; implementing a 
robust trade practices compliance program; and public 
disclosure notices. 

MR 188/05 
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                                    RESTRICTIVE TRADE PRACTICES 
Resale price maintenance on electrical goods 

The ACCC has commenced court proceedings against Cambur 
Industries Pty Ltd and its sales and marketing manager for 
alleged resale price maintenance.  

The ACCC alleges Cambur, which is the exclusive Australian 
distributor of Bamix and Magimix kitchen products, engaged in 
resale price maintenance by: 

• inducing or attempting to induce two South Australian 
based stockists not to sell or advertise its products for 
less than Cambur’s recommended retail price 

• telling the stockists it would not continue to supply 
products unless they agreed not to sell or advertise its 
products at less than the recommended retail price 

• making price statements that the stockists would be 
likely to believe to be the prices below which the 
products could not be sold or advertised. 

The ACCC is seeking declarations, injunctions, pecuniary 
penalties, costs and orders that Cambur institute a trade 
practices law compliance program. 

MR 238/05 

 

Fines for resale price maintenance 

The Federal Court has imposed fines totalling $138 000 on 
Westminster Retail Pty Ltd and its directors for engaging in 
resale price maintenance.  

The penalties follow consent orders issued in April 2005 which 
declared Westminster had breached the resale price 
maintenance provisions of the Trade Practices Act, granted 
injunctions preventing Westminster or its directors from 
inducing or attempting to induce any person not to advertise or 
sell goods it supplies below a specified price and ordered 
Westminster to implement a trade practices law compliance 
program. 

MR 232/05 

 

Record resale price maintenance penalty 

Weight-loss venture Chaste Corporation and three individuals 
have been fined a total of more than $1 million for engaging in 
resale price maintenance. Chaste itself was fined $600 000 for 
its contraventions of the resale price maintenance provisions of 
the Trade Practices Act in relation to 70 Area Management 
Agreements which contained clauses preventing area managers 
from selling the TRIMit product at a discount. 

Two directors were fined $150 000 each for their roles in the 
conduct, while a legal advisor to the company, and its former 
chief executive, was fined $100 000 for his involvement. 

MR 217/05 

 

Commercial air conditioning cartel 

Four Western Australian commercial air conditioning 
companies have been found to have contravened s. 45 of the 
Trade Practices Act and engaged in price-fixing and other cartel 
conduct with respect to tender prices they submitted for the 

supply of commercial and industrial air conditioning and 
mechanical services. 

The Federal Court in Perth also made orders restraining the 
companies and individuals involved from engaging in similar 
conduct in the future, but reserved its decision on pecuniary 
penalties. Similar allegations against another 13 companies and 
16 individuals are yet to be heard. 

MR 223/05 

Timber merchants cartel alleged 

The ACCC has instituted proceedings in the Federal Court 
against three companies for alleged price fixing or attempted 
price fixing of timber services. Proceedings have also been 
instituted against three individuals for being directly or 
indirectly knowingly concerned, or party to, the alleged 
contraventions by the companies. 

The ACCC is seeking orders including declarations, pecuniary 
penalties, injunctions, findings of fact, the implementation of a 
trade practices law compliance program and costs. 

MR 201/05 

 

PRODUCT SAFETY 
Recall of dangerous children’s nightwear 

R.J.N. Australia Pty Ltd, an importer of children’s nightwear, 
has undertaken to conduct a recall program. 

The company imported children’s dressing gowns that do not 
comply with the mandatory consumer product safety standard 
and has agreed to recall the garment in four states and to 
implement a trade practices law compliance program. The 
dressing gown was identified by ACCC staff during a routine 
product safety survey and tested by an independent testing 
authority. 

MR 149/05 

 

Bathrobes fail mandatory safety standard 

Spotlight Stores have given court enforceable undertakings to 
the ACCC that it will refrain from selling any children’s 
nightwear products without the relevant affixed fire hazard 
labelling. Nightwear sold by Spotlight did not meet the 
mandatory product safety standard for children’s nightwear, 
which requires proper fire hazard labelling of such garments. 

Spotlight has carried out a voluntary product recall and 
advertised the recall in newspapers across Australia and New 
Zealand. It also displayed in-store signage advising customers 
could return the goods for a full refund. 

MR196/05 

 

MERGERS AND ACQUISITIONS 
Franklins commits to supermarket charter 

Franklins Pty Ltd has announced it will comply with the Charter 
for the Competitive Sale of Independent Supermarkets. 
Franklins’ agreement to the charter means it, Metcash, 
Woolworths and Coles cannot limit the ability of independent 
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supermarket retailers to seek alternative purchasers for their 
stores.  

The charter does not bind the independent supermarket owners 
in any way, but rather ensures they are free to seek bids from all 
possible buyers if they wish. The charter will not affect the 
ACCC’s examination of proposed acquisitions of supermarkets 
under s. 50 of the Trade Practices Act to ensure they do not 
substantially lessen competition. 

MR 211/05 

Patrick acquisition opposed 

The ACCC opposed Patrick Corporation Ltd’s proposed 
acquisition of FCL Interstate Transport Services Pty Ltd on the 
grounds it would be likely to result in a substantial lessening of 
competition, in contravention of s. 50 of the Trade Practices 
Act. 

In reaching its decision, the ACCC completed market inquiries 
with a large number of competitors, customers, suppliers, 
industry associations and government agencies. These enquiries 
revealed significant competition issues relating to the proposed 
acquisition.  

MR 221/05 

 

Shipping merger can proceed 

Court enforceable undertakings provided by A.P. Moller-
Maersk (Maersk) that it will withdraw Royal P&O Nedlloyd 
N.V. (PONL) from a number of arrangements on Australian 
trade routes mean the ACCC will not oppose Maersk’s 
proposed acquisition of PONL. 

The ACCC had been concerned the acquisition would provide a 
link between Maersk and a number of conferences, consortia 
and discussion agreements on Australian trade routes. 

The ACCC liaised with the European Commission in 
considering Maersk’s informal clearance request and Maersk’s 
undertaking to the ACCC is similar to commitments it provided 
to the European Commission. 

MR 187/05 

 

Power acquisition not opposed 

The ACCC did  not oppose Snowy Hydro’s proposed 
acquisition of Valley Power. 

The size and age of the Valley Power plant and the significance 
of other generators in the Victorian region of the National 
Electricity Market were factors considered by the ACCC in 
reaching its decision. 

Valley Power is being sold as part of the undertaking made by 
its owner, International Power, in relation to its acquisition of 
the Edison Mission in 2004. 

MR 224/05 

 

Edible oils acquisition allowed 

Peerless Holdings Pty Ltd’s proposed acquisition of the non-
retail margarine and edible oils business and three retail 
margarine brands owned by Unilever Australia was not opposed 
by the ACCC. 

The potential constraints posed by imports of edible oils on the 
potential market power of the merged entity were critical to the 
ACCC’s decision.  

MR 200/05 

 

Communications acquisition to proceed 

The ACCC will not oppose the WPP Group plc’s acquisition of 
The Communications Group Holdings Pty Ltd because the 
proposed acquisition will not exceed the ACCC’s market 
concentration threshold. 

The low barriers to entry to the relevant markets of marketing 
communication services and media buying services were also 
considered in the ACCC’s decision. 

MR 205/05 

 

Hospitals acquisition allowed 

The ACCC considers Healthscope Ltd’s proposed acquisition of 
14 hospitals from Ramsay Health Care unlikely to raise 
competition concerns and so will not oppose the acquisition. 

The main reasons for the decision were that Healthscope’s 
hospitals in Sydney and Brisbane are unlikely to be part of the 
same local market as those it seeks to acquire from Ramsay and 
that competing hospitals in the markets where the acquisitions 
will occur are likely to constitute sufficient competitive 
constraint. 

MR 236/05 

 

AUTHORISATIONS AND NOTIFICATIONS 
Performing rights arrangement re-authorised 

The ACCC has issued a draft decision proposing to re-authorise 
the Australasian Performing Rights Association’s control of 
administration and licences of performing rights in musical 
works in Australia. 

The arrangements were first authorised by the Australian 
Competition Tribunal in July 2000 and APRA sought their re-
authorisation on the same terms. 

The ACCC considered the arrangements, under which APRA 
controls performing rights in almost all musical works in 
Australia, generates considerable public benefit. One example 
of this benefit is that the collective administration is far more 
efficient than having a number of competing societies 
administering the rights. 

MR 215/05 

 

Building industry collective agreement approved 

The ACCC has authorised the collective negotiation of contract 
terms and conditions between CSR Building Products Ltd and 
its owner drivers. In authorising the negotiations, the ACCC 
considers the arrangements will have a small benefit to the 
public, particularly as they will provide the owner drivers with 
greater input into their cartage contract with the larger 
company. 
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The authorisation covers two arrangements relating to small 
groups of owner drivers in Brisbane. 

MR 214/05 

 

In-store demonstration notification withdrawn 

Coles Supermarkets has withdrawn its notification relating to 
in-store demonstrations. Coles notified the ACCC in January 
2005 of an arrangement which required its suppliers to use 
CPM Australia Pty Ltd when carrying out demonstrations in 
certain Coles and Bi-Lo stores. 

The ACCC conducted market inquiries to test Coles’ claim of 
public benefit and found only a small amount of information 
substantiating the efficiency and other benefits claimed of the 
conduct.  

Coles has withdrawn the notification and the ACCC will not 
take any further action in the matter. 

MR 182/05 

 

Tobacco arrangements allowed 

The Tobacco Co-operative of Victoria has been authorised to 
collectively negotiate the terms and conditions of supply of 
tobacco to domestic cigarette manufacturers on behalf of its 
member growers. 

The ACCC granted the authorisation as it is satisfied the 
arrangements will deliver public benefits, assisting the industry 
and the ATO to minimise excise tax avoidance and the 
incidence of criminal activity associated with the illegal sale of 
tobacco. 

MR 183/05 

 

Oyster levy authorised 

The ACCC has authorised the South Australian Oyster Growers 
Association for a levy to fund industry research and 
development. 

The group sought authorisation of an agreement between four 
oyster hatcheries to impose a levy on the oyster spat they sell 
and of an agreement that potentially restricts the supply of spat 
if the levy is not paid.  

The ACCC considers the arrangements will result in public 
benefits through imposed husbandry knowledge, production 
technology and environmental management in the area. Any 
anticompetitive detriment from the arrangement is mitigated by 
the fact that the levy is only a very small component of the retail 
price of oysters. 

MR 185/05 

 

Choice of vehicle repairer insurance policy 

The Insurance Australia Group’s notified arrangements for 
motor vehicle insurance policies will not be overturned. 

IAG notified the ACCC of its scheme under which customers 
who want choice of repairer pay a higher premium than those 
who choose a standard policy and allow the insurer to determine 
the repairer. 

The ACCC noted that consumers can still choose their repairer, 
either by deciding to pay the additional premium or by 
obtaining their insurance through another company and 
accepted IAG’s submission that the arrangement enables it to 
price its motor vehicle insurance products more efficiently. 

MR 189/05 

 

Port queue management system changes 

The ACCC has agreed to Dalrymple Bay Coal Terminal’s 
request to vary the interim authorisation previously granted to 
the queue management system operating for coal loading at the 
terminal. The ACCC considers the changes are minor and 
unlikely to have a significant competition effect. The ACCC 
will also continue to consult with interested parties prior to 
making its draft decision on the substantial application. 

The queue management system was designed to address the 
imbalance between demand for coal loading services at the 
terminal and the capacity of the Goonyella coal change and 
essentially rations the amount of coal each producer can export 
through the terminal on a pro rata basis. 

MR 193/05 

 

Authorisation for environmentally friendly program 

Agsafe has been authorised to begin funding ChemClear, a 
program which provides a collection and disposal service for 
unwanted registered AgVet chemicals.  

The ACCC considers the program has public benefit including:: 

• reducing stockpiles of unwanted agricultural and 
veterinary chemicals  

•  providing a safe means of disposal for these 
substances. 

MR 204/05 

 

REGULATED SERVICES 
Regulation not stopping Telstra infrastructure investment 

The ACCC considers the government’s proposed model for 
operational separation of Telstra should increase transparency 
and equivalence in Telstra’s provision of key access services in 
its own downstream operations compared to those of its 
competitors. 

The ACCC also considers regulation is not a barrier to 
investment by Telstra in telecommunications infrastructure. 

MR 208/05 

 

Nearly 2.2 million broadband services 

The latest ACCC ‘Snapshot of Broadband Deployment’ shows 
the take-up of broadband services has reached nearly 2.2 
million. 

The report shows that at the end of June 2005, 2 183 300 
broadband services were connected across Australia, an 
increase of over one million customers on the preceding 12 
month period. 

MR 230/05 
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Mobile termination determination upheld 

The Federal Court has rejected Vodafone’s challenge to the 
ACCC’s pricing principle determination for the mobile 
terminating access service (MTAS). Under the Trade Practices 
Act, the ACCC must have regard to the pricing principle when 
arbitrating an access dispute between the telecommunications 
service providers on the MTAS. 

In July 2004, Vodafone commenced proceedings challenging 
the power of the ACCC to include prices in its pricing principle 
determination and that prices set out in the pricing principle 
determination should not apply to third generation (3G) mobile 
networks. However, the court dismissed Vodafone’s appeal in 
full and ordered it should pay the ACCC’s costs in the matter. 

MR 231/05 

 

Focussed telecommunication regulation needed 

The ACCC considers focussed regulation is needed to ensure 
competition in the Australian telecommunications industry is 
sustained. 

The Commission has always believed regulation should target 
those areas least likely to be competitive and progressively 
withdrawn from areas that support sustainable competition. 

The Mobile Terminating Access Service is one area in which 
the ACCC considers regulation should continue as all mobile 
operators have control over access to all calls received on their 
individual networks. 

MR 229/05 

 

Findings on mobile international roaming 

The ACCC has issued its final report on mobile international 
roaming, the process which enables mobile phone subscribers to 
use their mobile phone while travelling overseas. The report 
expressed concerns that prices appear to be very high, 
especially when compared to the charges set for other mobile 
telephone services.  

However, it also observed that competition in the retail market 
for international roaming services appears to be improving 
because of the availability of substitute services such as pre-
paid international calling cards. 

MR 228/05 

 

ACCC draft decision on Telstra’s monthly charges 

The ACCC has rejected Telstra’s unconditioned local loop 
service (ULLS) and line sharing service (LSS) monthly charges 
undertakings. The ACCC considers that Telstra’s proposed 
monthly charges are not reasonable, based on any reasonable 
basis of cost and cost recovery approach.  

In addition, the ACCC is concerned Telstra’s submissions 
continue to raise issues on which the ACCC has already formed 
concluded views, noting this practice, combined with delays in 
the provision of relevant supporting material, has substantially 
delayed satisfactory industry-wide outcomes. 

MR 190/05 

 

REGIONAL OUTREACH 
NSW Outreach  

Dave Badewitz, regional outreach manager for NSW, hosted a 
stand at Ag-Equip, Australia’s largest agricultural expo, held 
outside Gunnedah in north western NSW. The three-day event 
provided the opportunity to provide a wide audience with 
information on how the ACCC could help them. 
 
Martino Santi, the new small business manager for NSW, 
hosted a stand at the Southern Sydney Business Expo, where 
ACCC publications and alerts on unworkable small business 
‘opportunities’ were very popular. 



 
Some items in ACCC briefing refer to media releases and their dates e.g. MR 12.2.04. These can be found on the ACCC 
website <www.accc.gov.au>. Other reports and documentation are also generally available on the website. Subscribe to 
ACCC briefing by emailing small.business@accc.gov.au. For TPA information - ACCC infocentre 1300 302 502. 

 

December 2005 

FROM THE SMALL BUSINESS COMMISSIONER 

The ACCC has announced some important initiatives to help 
small business better access ACCC advice. This will be 
achieved by: 
* a dedicated small business Helpline on 1300 302 021, 
enabling small business operators to speak to staff trained in 
small business and franchising issues 
* a small business Easy Access Point on the homepage of the 
ACCC website www.accc.gov.au 
* assistance in lodging complaints with the ACCC using an 
online Small Business Complaints Form. 
This edition of Briefing outlines a range of ACCC initiatives to 
enforce the TPA and assist businesses in their compliance 
efforts. Some of the items reported on include issuing guidance 
on debt collection (joint publication with ASIC) and misleading 
job and business opportunity advertising as well as the ACCC’s 
latest monitoring reports on stevedoring at Australia’s major 
ports and the quality of service standards at Australia’s major 
airports. 

On behalf of the ACCC I wish all small businesses the best for 
the festive season and a prosperous 2006. 

John Martin 
Small Business Commissioner 
 
 

NEW DEVELOPMENTS 
ACCC and ASIC promote fair debt collection practices 

Debt collection activity is a source of many complaints to the 
ACCC and ASIC so the regulators have jointly issued two 
publications aimed at improving standards in the debt collection 
industry and assisting consumers dealing with debt.  

The new guideline, Debt Collection guideline: for collectors 
and creditor, has been developed in consultation with industry 
and consumer representatives to provide guidance on 
appropriate conduct to help the industry operate within the law.  

The second publication, Dealing with debt: Your rights and 
responsibilities, is a consumer brochure aimed at helping people 
who are currently dealing with debt problems or being 
contacted by debt collectors. It contains practical advice and 
tips about what to do in potentially stressful situations that can 
occur when handling debt. 

MR 244/05 

 

‘Frustrating’ tactics will not thwart ACCC  

The ACCC has warned trade practices advisors that tactics to 
frustrate the ACCC in its enforcement of the competition law 
will draw an aggressive response.  

The ACCC has been concerned for some time that responses to 
s. 155 (evidence gathering) notices have been less than 
thorough. The ACCC will not shy away from pursuing a matter 
where there is evidence that a person has not complied with 
their obligations or has lied to, or misled ACCC investigators. 

The ACCC will take appropriate counter measures when tactics 
such as manoeuvres to delay litigation, witnesses lying to 
investigators and the destruction of documents are identified to 
ensure such measures do not succeed.   

MR 270/05 

 

Stevedoring report issued 

The ACCC has released its seventh annual stevedoring report 
covering prices, costs and profitability of container operations 
in Australia’s major ports. The report shows a change in trend 
patterns with unit revenues and costs now increasing and 
productivity growth flattening out. 

Information provided by the stevedores indicates that the 
industry in 2004-05 invested in new assets and that profitability 
remained at historically high levels. 

The report poses several questions regarding the competitive 
environment at Australia’s major container ports, noting that a 
number of parties had expressed interest in establishing a third 
stevedoring operation but that entry into the industry remains 
difficult. 

MR 281/05 
 

Motor vehicle industry advertising 

The ACCC has warned the motor vehicle industry that its 
advertising practices were not up to scratch and risked 
contravening the Trade Practices Act. Despite the release of 
Guidelines for Pricing in the Motor Vehicle Industry, a recent 
ACCC assessment of motor vehicle advertising revealed a high 
level of non-compliance with trade practices obligations and 
exposed numerous potential breaches of the TPA.   

The ACCC is monitoring the industry and companies risk 
formal legal action if there is no immediate improvement in the 
level of compliance. 

MR 283/05 
 

Guide to stop misleading job ads 

The ACCC, in consultation with the Australian Publishers’ 
Bureau and Job Watch, has produced a guide aimed at 
educating staff responsible for placing employment 
advertisements in newspapers and online publications. 

Misleading Job and Business Opportunity Ads: How to handle 
them, is designed to prevent misleading job and business 
opportunity advertisements. It details those provisions of the  
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TPA most relevant to advertisements for job or business 
opportunities and specifically addresses common industry 
practices which may raise concern, including those which are 
unique to ‘online’ job advertisements.  

MR 287/05 

 

ACCC Keeping Baby Safe 

The ACCC has issued a revised edition of Keeping Baby Safe, a 
publication that helps families choose safe nursery furniture and 
equipment for small children.  Accidents with nursery furniture 
and equipment cause one in five of the injuries suffered by 
babies in their first year of life.   

The booklet identifies some of the high risk products for babies 
and offers tips on what to look for before buying products, 
detailing individual types of nursery equipment and furniture, 
with comments specific to their selection, use and safety.    

MR 245/05 

 

CONSUMER AND SMALL BUSINESS PROTECTION 
Comparative prices corrected 

National bedding and furniture retailer Forty Winks has 
corrected its use of comparative pricing following an ACCC 
investigation.  

Advertisements appearing in a recent Forty Winks catalogue 
quoted a number of ‘$ savings’ by comparing the store’s 
‘normal ticketed price’ with the discounted price. The claimed 
savings may have been overstated because Forty Winks usually 
sells its products at less than the ticketed prices. While the 
catalogue contained a very fine print disclaimer stating this, it 
was not prominent enough to qualify the overall impression of 
the catalogue.  

Forty Winks offered undertakings in response to the ACCC’s 
concerns that consumers were being misled about claimed 
savings from the comparative advertising.  

MR 250/05 

 

Course provider corrects misrepresentations  

The ACCC has accepted court enforceable undertakings from 
Janue Pty Ltd, trading as All Modes Dangerous Goods Training 
(AMDGT), to resolve concerns the company misrepresented its 
accreditation with the International Air Transport Association 
(IATA).  

AMDGT runs courses on dangerous goods handling. Their 
website stated they had accreditation as an ‘approved school’ 
with IATA when no such accreditation has been granted.  In the 
ACCC’s view, the misrepresentation may have contravened 
consumer protection provisions of the TPA.  

AMDGT cooperated with the ACCC after the matter was 
brought to their attention and immediately removed the 
statement from the website. AMDGT has also provided 
undertakings to ensure that similar issues will not arise in the 
future.   

MR 251/05 

 

Misleading down content claims 

The ACCC has accepted court-enforceable undertakings from 
seven outdoor adventure equipment suppliers to correct claims 
made on labels and in their promotions about the content of 
their down-filled sleeping bags and clothing. The undertakings 
address concerns that the suppliers may have breached ss. 52, 
53(a) and 55 of the TPA by misrepresenting the percentage 
content of their down-filled products.   

Sample tests of the suppliers’ down-filled sleeping bags 
indicated all of the tested sleeping bags contained significantly 
less that the percentage of down claimed. The suppliers 
informed the ACCC that the down content claims had been 
made in reliance on their interpretation of the labelling 
tolerances specified in the voluntary Australian Standard for 
down and feather-filled products. 

The ACCC considered the need to advertise and label products 
accurately overrides any tolerances that may be allowed in a 
voluntary industry standard. 

MR 253/05 

 

Souvenir t-shirt industry origin labelling 

The ACCC has warned the souvenir industry to comply with 
country of origin labelling rules after investigating a number of 
t-shirt importers. 

The ACCC was particularly concerned by the practice of 
attaching a ‘Made in Australia’ label to an overseas garment. 
Similarly, the ACCC considers that if embroidery or screen 
printing is added to a t-shirt in Australia, but the garment itself 
was not made in Australia, it is misleading to attach a ‘Made in 
Australia’ label to the product. 

Following the investigations, AAA Embroidery &Screen 
Printing Pty Ltd admitted it added embroidery and screen 
printing to imported t-shirts and labelled the garment as made in 
Australia and has given court enforceable undertakings to cease 
this conduct. 

MR 254/05 

 

‘Schoolies’ trade mark alleged misrepresentations 

The ACCC has accepted court enforceable undertakings from 
Break Free Holidays that it will not threaten legal proceedings 
against third parties who make use of the word ‘Schoolies’ in 
circumstances where it has no right to do so. 

Break Free Holidays currently holds trademarks comprising of 
the word ‘Schoolies’ in six different classes.  An ACCC 
investigation found that a number of organisations referred to 
‘Schoolies’ in their advertising and promotional material as a 
general word. In some cases, Break Free threatened legal 
proceedings for this use, while at other times Break Free 
asserted that some form of approval from them was required to 
use the word.  

The ACCC considers that Break Free may have breached s.  52 
of the TPA by making these representations. Break Free has 
acknowledged the ACCC’s concerns about its conduct and has 
offered undertakings including an agreement to obtain proper 
legal advice prior to communication with third parties in 
relation to their use of the word ‘Schoolies’. 

MR 275/05 
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Pyramid scheme declared illegal 

The Federal Court has declared 1Cellnet LLC participated in a 
pyramid selling scheme involving discounted telephone calls in 
contravention of s. 65AAC of the TPA. The court also declared 
that Bruce Pallister and Shaun Mellet were knowingly 
concerned in the contravention. 

The scheme involved participants making a payment to 1Cellnet 
with a promise they would be able to earn income from the 
1Cellnet Global Bonus Points scheme. The court declared that 
the payment was induced by the prospect held out to new 
participants that they would be entitled to payments in relation 
to the introduction to the 1Cellnet scheme of further members. 

In addition to the court’s declarations and injunctions, Mr 
Pallister and Mr Mellet are required to publish notices in 
various newspapers across Australia, attend a trade practices 
law seminar and pay the ACCC’s costs. 

MR 278/05 

 

PRODUCT SAFETY 
Supplier bicycle safety response 

The ACCC has ordered the recall of potentially unsafe ‘retro’ 
style bicycles after a market survey found bicycles sold under a 
variety of names breached the mandatory safety standard. 

The ACCC raised concerns with one company, Classic Bicycles 
Pty Ltd, the importer of 3G branded bicycles, and the company 
responded by withdrawing from sale those bicycles which did 
not meet the standard. Classic will also supply owners of 3G 
bicycles, free of charge, with handlebars that meet the 
requirements of the safety standard.  

MR 252/05 

 

Suppliers act to ensure hot water bottles are safe 

Two importers of hot water bottles, Livingstone International 
Pty Ltd and Mayvic Pty Ltd, have taken steps to ensure their 
products are safe after the ACCC raised some concerns about 
the products. 

The ACCC received reports that some hot water bottles, which 
were claimed to comply with the British Standard, had failed 
when tested. In both cases, certificates of compliance were 
provided to the importers by overseas manufacturers but the 
certificates were either false or were generic and did not 
necessarily apply to the hot water bottles being imported.   

The importers have offered court enforceable undertakings 
agreeing to stop supplying the hot water bottles.   

MR 284/05 

 

Major retailer toughens safety standards compliance 

Harris Scarfe Australia Pty Ltd will upgrade its compliance with 
safety standards after selling terry towelling children’s dressing 
gowns labelled as ‘Low Fire Risk’ which did not meet the 
mandatory consumer product safety standard. 

The garment was identified by ACCC staff during a routine 
safety survey and tested by an independent testing authority.  

The results indicated that the garment failed to comply with the 
Australian Standard AS/NZS1249:1999.   

Harris Scarfe immediately conducted a public recall after being 
notified and its supplier, RJN Australia Pty Ltd, has more 
recently conducted a second recall as part of undertakings given 
to the ACCC. 

MR 285/05 

 

Children’s cosmetics supplier on notice 

The ACCC has accepted court enforceable undertakings from 
Austwide Wholesalers Pty Ltd after children’s cosmetics 
products which breached the cosmetics information standard 
were found on the market in Darwin. 

The standard requires all cosmetic products and toiletries to be 
labelled with a full list of ingredients, either on product itself, or 
alternatively, a list of ingredients is available to consumers at 
the point of sale.  

Austwide voluntarily removed the products at the wholesale 
level after being contacted by the ACCC and has supplied the 
retailers with printed labels listing the products’ ingredients. 

MR 291/05 

 

                                    RESTRICTIVE TRADE PRACTICES 
Penalties recovered from ‘insolvent’ company  

The Federal Court has ordered the termination of a deed of 
company arrangement limiting an amount payable to the 
Commonwealth on the basis the arrangement unfairly 
prejudiced the Commonwealth.  

In March, Leahy Petroleum was ordered to pay a penalty of 
$2.5 million for engaging in price fixing. Shortly after the 
company was declared insolvent and placed in administration.  
The company entered a deed of arrangement distributing 
between the Commonwealth and the company’s sole 
shareholder the nearly $1million surplus that had been left after 
all creditors except the Commonwealth were paid in full.  

The Commonwealth filed an application with the Federal Court 
to have the deed terminated and as a result of the judgement the 
company will be wound up and the Commonwealth will receive 
the full amount of any surplus to the extent required to satisfy 
the pecuniary penalty.  

MR 243/05 

 

Visy’s $500 000 penalty to stay 

Visy Paper Ltd has failed in its bid to reduce the size of 
penalties imposed on it by the Federal Court after the High 
Court found that Visy had attempted to contravene s. 45 of the 
TPA in trying to stop a rival waste paper collection company 
from taking its customers. 

The Full Court unanimously agreed with the trial court that the 
penalty was fitting and dismissed the appeal with costs, 
confirming penalties of $500 000 against Visy and penalties 
totalling $25 000 against two senior executives. 

MR 280/05 
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Ice cream companies offer undertakings 

The ACCC has accepted court enforceable undertakings from 
International Catering Pty Ltd, trading as Mr Yummy and Mr 
Yummy Australia Pty Ltd, over alleged price fixing attempts.  

The ACCC alleged representatives of the companies made 
approaches to competing vendors of ice cream products 
attempting to obtain agreement to match prices in contravention 
of s. 45 of the TPA. It was not alleged that any arrangement had 
actually been reached. The companies acknowledged the 
concerns raised by the ACCC and offered undertakings to 
address these. 

MR 273/05 

 

Proceedings against alleged secondary boycott 

The ACCC has instituted proceedings in the Federal Court 
alleging contraventions of the secondary boycott provisions of 
the TPA by the Construction Forestry Mining and Energy 
Union (CFMEU), the Construction Forestry Mining and Energy 
Union of Workers (CFMEUW), and three union members. 

The ACCC alleged that the CFMEU, CFMEUW and a number 
of union members engaged in conduct that hindered or 
prevented the supply of goods by third parties to Doric 
Constructions Pty Ltd at the then Holiday Inn construction site 
in Burwood, WA.   

MR 288/05 

 

MERGERS AND ACQUISITIONS 
Woolworths’ acquisition to proceed  

The ACCC did not oppose Woolworths’ proposed acquisition 
of nineteen Action supermarkets and three development sites.   

The ACCC decided that the proposed acquisition of six of the 
eight local markets originally identified as raising competition 
concern is unlikely to substantially lessen competition.  
Woolworths will now not proceed with the acquisition of one of 
the stores which will instead be acquired by Metcash, as will the 
wholesale operation of Action’s parent company, Foodland 
Associated Limited. 

MR 249/05 

 

Capral’s acquisition of Crane not opposed 

The ACCC did not oppose Capral’s proposed acquisition of 
Crane Group Ltd’s aluminium business. The acquisition will 
result in a significant increase in Capral’s share of the market 
for extruded aluminium products, but Capral will continue to 
face strong and vigorous competition from imports.  

Inquiries revealed that the market for aluminium products is 
very competitive and market participants are likely to respond 
to alleviate any perceived or real barriers to importing.  The 
ACCC also noted that barriers to entry are not so high as to 
prevent new entrants.  

MR 256/05 

 

 

Arrow-Sigma merger not opposed 

The ACCC did not oppose the proposed merger between Arrow 
Pharmaceuticals and Sigma Group.  

A significant concern was whether the merged company would 
have an incentive to discriminate against competing generic 
pharmaceutical manufacturers in its wholesale distribution and 
pharmacy banner group operations.   

The ACCC decided this was unlikely as there was no evidence 
Sigma had previously been able to discriminate. The ACCC 
was also satisfied that the merger would not raise competition 
concerns at the wholesale distribution level, given Arrow’s 
limited wholesaling operations.   

MR 257/05 

 

Statement of Issues on Toll bid for Patrick  

The ACCC released a Statement of Issues on the proposed 
acquisition of Patrick Corporation by Toll Holdings. The ACCC 
initiated a second phase of market enquiries and upon 
conclusion, indicated it would make a final assessment of the 
matter and anticipates a final decision prior to Christmas.   

MR 269/05 

 

Brewery acquisition allowed 

The ACCC did not oppose Lion Nathan Limited’s proposed 
acquisition of Coopers Brewery Limited.  

The ACCC’s investigation into the proposed acquisition 
included consultation with the beer industry, including 
competitors, customers, suppliers and distributors of the 
breweries. 

The ACCC considered the relevant market was broader than 
South Australia (the only state in which Coopers has substantial 
market share) and that as such the proposed acquisition was 
unlikely to result in a substantial lessening of competition. 

MR 296/05 

 

NAB equity purchase allowed 

The ACCC did not oppose the NAB’s proposed acquisition of 
25 percent equity in Cash Services Australia following the offer 
of court-enforceable undertakings by CSA, a joint venture 
between ANZ, CBA and Westpac for the purposes of acquiring 
and re-supplying armoured carrier services and the operation of 
a cash exchange.  Market participants raised competition 
concerns in the armoured carrier services market and CSA’s 
enhanced ability to control a wholesale cash pool.   

CSA advised that it has no plans to trade wholesale cash and 
NAB advised it is not currently intending to acquire armoured 
carrier services from CSA, committing to six weeks notice of 
any change in this intention. The ACCC considered that 
concerns have been addressed by the undertakings offered by 
CSA.   

MR 286/05 
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Explosives transactions not opposed  

The ACCC did not oppose the global acquisition of Dyno by a 
Macquarie Bank-led consortium and the subsequent on-sale of 
Dyno Nobel’s European, Middle Eastern, African, Asian and 
Latin American businesses to Orica.   

The decision not to oppose the acquisition was made on the 
basis of a number of assurances from the parties, including that 
Orica will not acquire any interest in or participate in any way 
in the operation or management of Dyno’s Australian business. 

MR 292/05 

 

AUTHORISATIONS AND NOTIFICATIONS 
ACCC to authorise direct marketing code 

The ACCC has issued a draft decision proposing to authorise 
the 2005 Direct Marketing Code of Practice, a code developed 
by the Australian Direct Marketing Association to provide 
protection for consumers from undesirable marketing methods.   

The code provides consumers with recourse to a resolution 
mechanism where they have complaints regarding the conduct 
of an ADMA member. The ACCC considers that on balance an 
industry code of practice providing additional avenues through 
which consumers may seek redress is likely to be of net benefit 
to the public.  

MR 247/05 

 

Sydney councils’ collective tender arrangements  

The ACCC has granted interim authorisation to a group of 
Sydney Councils to collectively tender for the provision of 
waste management services for was collected during ‘Council 
Clean Ups’. 

Interim authorisation extends to seeking and receiving 
expressions of interest, calling for tenders and making 
recommendations to councils and was requested so that, if final 
authorisation is granted, contracts can be entered into in a 
timely manner to maximise the contract term for the service. 

MR 246/05 

 

Dairy collective bargaining arrangements to continue 

The ACCC has extended for a further five years an 
authorisation allowing dairy farmers in south-east Queensland, 
through Premium Milk, to collectively bargain with Parmalat 
Australia Ltd.   

The dairy farmers have collectively negotiated with Parmalat 
since 2001 and Premium argued that the arrangements, which 
are fully supported by Parmalat, have resulted in cost savings 
and given dairy farmers certainty to invest in and improve their 
businesses.   

MR 241/05, 267/05 

 

WA milk negotiating agency proposal denied 

Dairy WA has sought to establish a milk negotiating agency to 
collectively bargain on behalf of dairy farmers with milk 
processors, retailers and service providers.  It also sought 

authorisation to allow dairy farmers to engage in a collective 
boycott of milk processors.   

The ACCC issued a draft determination proposing to deny 
authorisation to these arrangements due to concerns that the 
proposal sits at the extreme end of collective bargaining 
arrangements and would be a step backward from gains made 
since dairy deregulation.    

Although the assessment has been hampered by the limited 
nature of the information provided by Dairy WA, it seems likely 
the arrangements would have a significant negative impact on 
competition in the Western Australian dairy industry. 

MR 248/05 

 

Architects’ authorisation 

The ACCC has issued its final decision granting authorisation 
to the Royal Australian Institute of Architects in respect of 
some of its arrangements and activities has been issued. A draft 
determination had proposed to deny authorisation on the basis 
of concerns some aspects of RAIA’s new code of conduct 
provisions were likely to be anti-competitive.   

In response to the draft determination, RAIA submitted an 
amended application removing the fee guidance material and 
modifying the code to address concerns that it may have 
restricted architects from competing against one another.   

MR 260/05 

 

Homeworkers’ code re-authorised 

The ACCC has issued a draft determination proposing to re-
authorise the arrangements that comprise the Homeworkers 
Code of Practice. 

The code is a voluntary self-regulatory scheme providing for 
accreditation of parties in the garment industry to assist in 
ensuring homeworkers are employed according to relevant 
award conditions. The ACCC will make a final decision after a 
further round of public consultation. 

MR 262/05 

 

Forest contractors’ collective bargaining denied  

The ACCC issued a draft determination proposing to deny an 
application from the Tasmanian Forest Contractors Association 
seeking authorisation to collectively negotiate with various 
wood companies on behalf of its member forest contractors and 
allowing collective boycott under certain circumstances.   

In assessing the application, the ACCC learned that contractors 
carry out specialised tasks that may be unique to certain wood 
companies or coupes. The diversity means individual 
contracting businesses compete to differentiate themselves to 
win contracts based upon individual skills, experience and 
equipment.  A need for varied and flexible contractual 
arrangements is a natural consequence of this diversity.   

The proposed collective bargaining arrangements have the 
potential to result in increased standardisation of contracts, 
reducing innovation and leading to less effective work practices 
which may result in some detriment to the public.  

MR 266/05 
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Draft authorisation for port queue management system  

A draft determination proposing to authorise a queue 
management system designed to address the imbalance between 
demand for coal loading services at the Dalrymple Bay Coal 
Terminal and the capacity of the infrastructure of the Goonyella 
coal chain has been issued by the ACCC.   

The ACCC previously granted interim authorisation to allow 
the operator of the terminal to commence the implementation of 
the system. The draft determination was delayed to allow 
review of the system and over this period, several operational 
refinements were made.   

The system essentially reduces the amount of coal each 
producer can export through the terminal on a pro rata basis and 
the ACCC is satisfied that incentives exist under the system for 
all industry participants to maximise coal exports.   

MR 271/05 

 

REGULATED SERVICES 
Telstra accounting separation report issued  

The ACCC has issued its imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra. The report presents key 
performance indicators comparing aspects of Telstra’s customer 
support services when supplied to wholesale and retail 
customers.   

The report also presents imputation analysis designed to reveal 
whether there are sufficient margins between Telstra’s retail 
prices and the prices it charges other service providers to use 
core services to allow competition at the retail level. 

The results showed sufficient margins for domestic and 
international long-distance calls and fixed-to-mobile calls, but 
not for local calls services. 

MR 242/05 

 

Telecommunications access dispute 

Optus Networks Pty Limited has notified the ACCC, under Part 
XIC of the TPA, of an access dispute with Telstra Corporation 
Limited relating to the connection, monthly rental and other 
charges for the supply of the unconditional local loop service 
from Telstra to Optus. The ACCC has begun the arbitration 
process for this dispute. 

MR 240/05 

 

Interim determinations in five telco arbitrations 

The ACCC has published interim determinations in five 
telecommunications mobile terminating access service (MTAS) 
arbitrations.   

The arbitrations involve Vodafone Network as the access 
provider and the following parties as access seekers: AAPT, 
Hutchison Telecommunications, Hutchison 3G, PowerTel and 
Primus Telecommunications.  

The determinations set out the charges to be paid by the access 
seekers to Vodafone for the supply of the MTAS, except where 
otherwise agreed by the parties. The interim determinations are 

in effect for 12 months unless revoked or a final determination 
comes into effect.   

MR 261/05 

 

Optus prices for MTAS ‘unreasonable’ 

The ACCC has issued a draft decision to reject Optus’ access 
undertaking to supply its Domestic GSM Terminating Access at 
a price tending towards 17 cents per minute in 2007. 

The undertaking was rejected because the ACCC considers the 
estimated target price is substantially above the cost of 
supplying the service. The ACCC has argued that this would 
have negative impacts in downstream markets and high 
termination prices would end up being passed on to consumers.   

The high termination costs also make it difficult for providers of 
fixed-line services that do not own mobile networks to compete 
with those providers that do, e.g. Optus. 

MR 265/05 

 

Paper on Hutchison access undertakings 

The ACCC has issued a discussion paper on the six ordinary 
access undertakings lodged by Hutchison Telecommunications 
(Australia) Limited and Hutchison 3G Australia Pty Ltd in 
relation to the mobile terminating service. The undertakings 
specify some of the price and non-price terms and conditions on 
which it proposes to supply the MTAS.  

The TPA requires the ACCC to accept or reject the 
undertakings based on whether it considers their terms and 
conditions to be reasonable. 

MR 282/05 

 

Interim determination in access arbitration 

The ACCC’s interim determination in the AAPT Ltd–Optus 
Networks Pty Ltd and Optus Mobile Pty Ltd mobile terminating 
access service arbitration has been published. 

The interim determination sets out the charges to be paid by 
AAPT to Optus for the supply of the MTAS, except where 
otherwise agreed by the parties and is in effect for 12 months 
unless revoked or a final determination comes into effect. 

MR 290/05 

 

Foxtel pay TV digital set top unit services 

The ACCC has released a discussion paper on Foxtel’s special 
access undertaking relating to access to its pay TV digital set 
top unit service. 

If accepted by the ACCC, the undertakings will determine the 
terms and conditions on which other service providers can 
obtain access to Foxtel’s digital STUs and related services in 
the absence of commercial agreement between the parties.  This 
will enable service providers to provide their own digital pay 
TV services in competition with Foxtel’s current services.    

MR 268/05 
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Airports quality monitoring report issued 

The ACCC has released Quality of service report for price-
monitored airports, its report on the availability and standard of 
airport facilities at Australia’s major airports. 

The ACCC’s role of monitoring quality of service is 
complementary to its price monitoring role for aeronautical and 
aeronautical-related services. The report shows that over the 
past three years, Brisbane has been the top-ranked airport, 
achieving an overall rating of good. Melbourne, Perth and 
Sydney airports have generally been rated as between 
satisfactory and good, while Adelaide, Canberra and Darwin 
airports have generally been rated as satisfactory.  

MR 272/05 

 

Price changes for aviation rescue services 

The ACCC has formed the preliminary view to not object to a 
proposal from Airservices Australia to change the prices of its 
aviation rescue and fire fighting services and is now seeking 
views from interested parties. 

Airservices Australia is the monopoly provider of fire fighting 
and rescue services at Australian airports and is required under 
the TPA to notify the ACCC of proposed price increases. 
Airservices’ proposal changes the structure of charging for 
ARFF services, after the ACCC expressed concerns regarding 
efficiency of the existing structure of charges.  

MR 277/05 

 

Shipping investigation into alleged breach of Part X 

The ACCC will hold an investigation into an alleged breach by 
the Australia to Europe Liner Association of Part X of the TPA, 
which regulates negotiations between international cargo 
shipping lines and exporter groups. 

The Australian Peak Shippers Association lodged a complaint 
with the ACCC alleging that AELA refused to provide 
information upon request, in contravention of Part X, section 
10.41(b). 

In accordance with Part X, the ACCC has informed the minister 
for Transport and Regional Services of its decision to 
investigate and will report to the minister on its findings. The 
minister may cancel AELA’s registration as a liner conference 
if satisfied that AELA has contravened Part X of the TPA. 

MR 263/05 

 

Draft decision on central ranges gas pipeline  

The ACCC and the Independent Pricing and Regulatory 
Tribunal have issued draft decisions on Central Ranges 
Pipeline’s proposed access arrangement for its planned 
transmission pipeline in the Central Ranges of NSW and the 
network to take gas from the pipeline to end customers. 

The ACCC and IPART had earlier approved a competitive 
tender process for the pipelines which established key 
provisions, and in general the proposed arrangements 
incorporate the outcomes of the tender. CRP has indicated its 
agreement to some amendments required by ACCC and IPART. 

MR 259/05 

Comment on disclosure of Australia Post information  

A discussion paper was issued on the public disclosure of 
information collected under the record keeping rules issued to 
Australia Post. These provisions require AP to provide annual 
financial reports to the ACCC and provide information 
necessary to determine whether Australia Post is cross-
subsidising its non-reserved services with revenue from 
reserved services, assessing proposed price increases for 
reserved services and inquiring into disputes about the terms 
and conditions of bulk mail services. 

ACCC considers that disclosure of the information will have 
several benefits but these must be weighed against possible 
detriment to Australia Post. The paper indicates the preliminary 
view that regular reports should be issued analysing the 
information. 

MR 258/05 

 



Some items in ACCC briefing refer to media releases (MR, with ber and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC 
briefing by emailing small.business@accc.gov.au

num

 

April 2006 

From the Small Business Commissioner  

. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

This edition of Briefing highlights the shortcomings of some 
retailers operating online in terms of misleading conduct and—
in some cases—blatant fraud. Apart from protecting the 
interests of unwary consumers, many of whom are small 
businesses, this internet monitoring effort by the ACCC and its 
overseas counterparts aims to make the online ‘playing field’ 
more level for all suppliers. In other words, getting all those 
competing on the internet playing by the same competition and 
fair trading rules.  
This Briefing also touches on: 

 ● enforcement action in the franchising sector 
 ● a new guide to assist small businesses to detect and avoid 

cartels 
 ● the heavy workload for the Commission’s mergers unit and 

authorisation unit which have considered some applications 
of considerable economic significance. 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
Cartels publication for small business 

The ACCC released a guide for small business about 
identifying and avoiding involvement in, or being a victim of, 
cartel behaviour. Cartels—what small businesses need to know 
assists businesses if they have suspicions about cartels during 
their business dealings. The publication also provides 
information about: 

• behaviour that constitutes a cartel 
• warning signs in the procurement process 
• what to do if you suspect a cartel 
• the penalties attached to cartel conduct 
• the ACCC immunity policy for cartel conduct 

MR 035/06 

 

Draft guide for authorisation and notification processes 

The ACCC issued for public comment two draft guides 
concerning the authorisation and notification processes under 
the Act.  

The authorisation guide was prepared to help people better 
understand the approach the ACCC takes when considering 
authorisation matters and is designed to assist applicants in 
preparing applications for authorisation and interested parties to 
understand and participate in the authorisation process. The 
guide also attaches the new streamlined authorisation process 
for small business collective bargaining arrangements launched  

by the ACCC in December 2005. 

The guide to exclusive dealing notifications aims to assist 
businesses and legal advisers to understand the ACCC’s 
approach to considering exclusive dealing notifications. It 
outlines how to lodge a notification, how the process works, 
what information the ACCC will need and how the ACCC will 
assess exclusive dealing notifications.  

MR 021/036 

 

Internet sweep on hidden shopping traps 

Sixty-one consumer protection agencies from over 20 countries 
conducted a world-wide sweep for online traders that are 
illegally misleading online shoppers. Hidden traps online were 
the official target for the 2006 International Consumer 
Protection and Enforcement Network’s Internet Sweep and 
participants, including 10 Australian agencies, zoomed in on the 
fine print to uncover websites misrepresenting basic consumer 
rights.  

The 2006 joint operation, coordinated and led by the ACCC, 
aimed to catch sly businesses using online terms and conditions 
to exclude statutory rights, add hidden charges at the point of 
sale and allow sneaky downloads as part of the conditions of 
sale. ‘Shopping Online’, the ACCC survey report, showed that 
of the 265 sites visited which contained terms and conditions 
more than half attempted to deny or restrict consumers’ rights 
or limit liability.  

MR 041/06 

 

Medical indemnity report  

The Australian Government issued the ACCC report, Medical 
indemnity insurance—third monitoring report—December 
2005. The report is the third produced in response to the 
October 2002 government announcement that the ACCC would 
monitor medical indemnity insurance premiums to assess 
whether they are actuarially and commercially justified. 

The report found that the premiums written in 2005–06 were 
considered to be both actuarially and commercially justified for 
all five medical indemnity providers. 

MR 029/06 

 

CONSUMER AND SMALL BUSINESS PROTECTION 
Operator kept out of cosmetic and health industries 

The Full Federal Court has dismissed an appeal by Mr Peter 
Foster against an order restraining his involvement in any 
business relating to weight loss, cosmetic or health industry 
products or services for five years. The ruling follows ACCC 
action last year against key persons involved in Chaste 
Corporation’s TRIMit scheme for both resale price maintenance  

 

 



and misleading and deceptive conduct.  

The Federal Court penalised Mr Foster $150 000 and made an 
order restraining Mr Foster from being involved directly or 
indirectly in the promotion or conduct by a corporation of any 
business relating to these industries for five years.  

MR 055/06 
 

Alleged fibre content misrepresentation 

The ACCC instituted legal proceedings against H & Y Trading, 
alleging misleading and deceptive conduct in respect to the fibre 
content labelling of certain Aussiesox brand socks which it 
imports and distributes. The ACCC alleges that H & Y 
represented a range of socks as ‘Pure Cotton’ when they were 
not composed entirely of cotton. The ACCC also alleges that H 
& Y misrepresented that a range of its ‘Cotton Rich’ socks were 
composed of 98 per cent cotton when they were composed of 
not more than 84.8 per cent cotton. 

MR 053/06 

 

Advertised car price does not contain all charges  

A Western Australian motor vehicle dealer, Sken Pty Ltd, 
trading as Premier Suzuki, has provided court enforceable 
undertakings to resolve the ACCC’s concerns that the company 
failed to include all charges applicable to the advertised price of 
its Suzuki Swift motor vehicles.  

In an advertisement in the Mandurah Mail newspaper, Premier 
Suzuki failed to include dealer delivery charges that were 
payable in addition to the advertised price, an omission which, 
in the ACCC’s view, may have contravened the consumer 
protection provisions of the TPA. When the matter was brought 
to Premier Suzuki’s attention, it cooperated fully with the 
ACCC and immediately took action to ensure such omissions in 
the advertisements would not occur again.  

MR 052/06 

 

Car dealer advertising error corrected  

Brisbane based Denmac Ford car retailing group will offer 
good-will vouchers to each of the buyers who may have been 
misled by an advertising error. Denmac admitted that it had 
accidentally stated a pre-sale ‘recommended retail price’ for a 
Ford Focus model that was more expensive than the one on sale 
in newspaper advertisements it ran in the Courier Mail and the 
Queensland Times. The ACCC has accepted a proposal from 
Denmac that will also include improved procedures for 
checking the company’s advertisements and acknowledged 
Denmac’s positive attitude to improving internal advertising 
procedures.  

MR 057/06 

 

Slendertone machine claims misleading  

The Federal Court in Perth declared that Slendertone Health & 
Beauty and Emerald Ocean Distributors engaged in false and 
deceptive conduct and made misrepresentations when 
promoting the Slendertone electronic muscle stimulation 
products.  

The court found that representations made in magazines, in the 
Slendertone pamphlet and on the product website that the 
Slendertone EMS product could tone and firm any part of the 
body with no effort by the user and provide the benefit of a 
workout without exercise, and other similar claims, were not 
supported by evidence and contravened the consumer protection 
provisions of the TPA. The court also found claims that 
products could eliminate cellulite or reduce a user’s body 
measurements were also unsustainable based on the evidence, 
including manufacturer’s evidence. Mr Sean O’Donghue, the 
sole director of both companies was declared knowingly 
concerned in the contraventions. 

MR 062/06 

 

Phone card business victim compensation 

The Federal Court ordered that 23 small businesses receive 
compensation totalling more than $3.5 million following ACCC 
action against Global Pre Paid Communications, In-Touch 
Networks and the companies’ representatives. 

The ACCC alleged that the phone card operators had misled the 
small businesses about the profitability and operations of pre-
paid phone card and vending machine distributorships. The 
conduct began in 2001 when Global Pre Paid advertised phone 
card vending machine franchises and exclusive distributorships. 
The initial sets of vending machines were second-hand. The 
small businesses also found that they could make little or no 
money from the phone cards despite representations that they 
could earn huge profits, up to ‘$1 500 000 per year’.  

MR 042/06 

 

Undertakings from ugg boot operators 

Two businesses involved in the importation and sale of ugg 
boots in Australia have admitted that the 100 per cent wool 
lining claims on the HUMAN range of ugg boots was wrong.  

Rogue Footwear, a footwear importer, and Pegasus Investments 
& Holdings trading as Coastline Agency, which receives 
footwear from Rogue to sell in Australia, have provided court 
enforceable undertakings after the ACCC raised concerns that 
the labels on the HUMAN range of footwear represented that the 
footwear was ‘100 % WOOL LINING’ and further indicated 
that the lining was ‘AUSTRALIAN MERINO WOOL’, when 
test results indicated that the lining was made up of 99.5 % 
polyester and 0.5 % polypropylene. Coastline will offer 
consumers who were misled by the conduct a refund and has 
published a corrective notice in newspapers.  

MR034/06 

 

FRANCHISING 
Franchisor sued for misrepresentations 

The ACCC commenced legal proceedings against The Original 
Mama’s Pizza & Ribs Pty Ltd, its managing director, Mr 
George Terence Hilder and sales representative, Mr Richard 
Soo. The ACCC alleges that Original Mama’s, Mr Hilder and 
Mr Soo made misrepresentations to small business owners, such 
as service station, café and convenience store owners, which 
induced them to enter into long-term financing agreements with 
third party finance companies, in order to obtain oven systems.  
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These misrepresentations allegedly included representations to 
the effect that the oven system would be risk free and that if the 
oven system was not a success the financing agreement could 
be cancelled and the oven removed with no costs incurred by 
the small business owner. The ACCC alleges that Original 
Mama’s in some cases misrepresented the length of the 
financing agreement. The ACCC alleges that small business 
owners who sought to terminate these agreements were advised 
that the agreement could not be cancelled, that Original Mama’s 
did not guarantee to remove the system, or in some cases were 
unable to contact the company at all.  

MR 022/06 

 

Licence agreements declared franchise agreements  

Companies have been reminded of their obligations under the 
Franchise Code of Conduct after ACCC action in the Federal 
Court, Melbourne. The court has declared that ‘licence 
agreements’ marketed by ContactPlus Group Pty Ltd (in 
liquidation) and its sole director Mr Arthur Spencer were in fact 
franchise agreements. 

ContactPlus was a Melbourne based business that promoted, 
marketed and sold licences nationally to use its intellectual 
property for the purpose of operating employment and 
recruitment services. The court declared: 

• the agreements were franchise agreements covered by 
the Franchising Code of Conduct and that the company 
had thereby contravened s. 51AD of the Act by failing 
to comply with the code 

• ContactPlus had misrepresented the liability for a lump 
sum licence fee payment to franchisees and the 
provision of exclusive territories in breach of ss. 52 
and 53 of the Act 

• the $60 000 licence fees disputed in proceedings were 
not enforceable 

• Mr Spencer was knowingly concerned in the conduct. 

MR 028/06 

 

Franchisor misrepresentations 

The ACCC obtained orders in the Federal Court, Brisbane, 
against Maintenance Franchise Services (MFS) and its 
managing director, Mr Gregory Bath. In a separate private 
settlement brokered by the ACCC, 11 of the affected former 
franchisees will also receive agreed amounts of compensation 
from the insurer for MFS and related company Archem 
Australia. MFS was the franchisor for domestic fertiliser spray 
services spraying fertiliser manufactured by Archem. 

The ACCC brought proceedings as a result of representations 
made in connection with the sale of the franchises in 
Queensland. The court declared that MFS contravened s. 52 of 
the TPA by making representations without reasonable grounds 
that 

• franchisees could earn high incomes from repeat 
business without the need to engage in selling activities 

• franchisees would never run out of customers as they 
could purchase more from MFS  

• Archem had successfully conducted a business of the 
same type and the products had performed 
satisfactorily. 

Injunctions were granted restraining MFS and Mr Bath from 
similar conduct in the future. 

MR 058/06 

 

PRODUCT SAFETY 
Hot water bottle safety 

A third hot water bottle importer, McGloins Pty Ltd, has taken 
steps to ensure its products are safe after the ACCC raised 
concerns that certificates of compliance with the British 
Standard were being provided to importers by overseas 
manufacturers but the certificates were either false or were 
generic and did not necessarily apply to the hot water bottles 
being imported.  

McGloins offered the ACCC court enforceable undertakings, 
agreeing to only supply hot water bottles representing 
compliance with the British Standard where it can provide 
genuine certification for each specific model, and will 
implement strong compliance programs.  

MR 031/06 

 

     RESTRICTIVE TRADE PRACTICES 
Cartel guide for consumers 

A consumer guide to cartel conduct was launched by the ACCC 
at the recent national Consumer Congress in Melbourne. The 
publication provides information about the four different types 
of cartel conduct; price fixing, market sharing, bid rigging and 
output controls. Cartels affect all consumers—whether it is 
through higher prices for petrol at the pump or cartel members 
rigging bids paid for with taxpayers’ money. The guide contains 
indicators for consumers to watch for, and urges consumers not 
to ignore the warning signs and to let the ACCC know if they 
suspect a cartel so the ACCC can investigate.   

MR 060/06 

 

MERGERS AND ACQUISITIONS 
Acquisition of WA rail assets to proceed 

The ACCC did oppose the acquisition of certain rail assets, 
primarily in Western Australia, from the Australian Railroad 
Group by Queensland Rail and Babcock & Brown. Competition 
concerns focussed on bulk rail freight and market research 
suggested that competition between ARG and QR is very 
limited, and is likely to remain so in the future. This conclusion 
combined with evidence of continued competition from Pacific 
National and the possibility of new players led to the ACCC 
forming the view that the transaction will not substantially 
lessen competition. The ACCC considers that the transfer of 
ownership of ARG’s Western Australian track and associated 
infrastructure to Babcock & Brown, which does not operate a 
rail business in Western Australia, is also unlikely to 
substantially lessen competition. 

MR 070/06 

 

 

________________________________________________________________________________ 
ACCC briefing *for details visit ACCC website www.accc.gov.au see Media Releases  3 



Revised undertakings in Toll/Patrick 

The ACCC accepted revised court enforceable undertakings 
from Toll in relation to its proposed acquisition of Patrick 
Corporation and as a consequence proposes to withdraw its 
opposition to the acquisition. The undertakings offered by Toll 
address the competition concerns arising from the proposed 
acquisition and are far more extensive than previously offered. 
Toll must divest 50 per cent of the shares in Pacific National, 
Patrick’s Bass Straight operations, Patrick or Toll’s vehicle 
logistics operations and the Minto terminal as well as further 
extensive commitments.  

The ACCC considers that the final signed undertakings offer a 
higher level of certainty that competitive detriment will not 
occur and after taking into account all of the divestments and 
commitments now offered by Toll, the ACCC determined that 
the proposed acquisition would be unlikely to breach s. 50 of 
the TPA. 

MR 054/06 

 

Patrick’s acquisition of FCL not opposed 

The ACCC accepted court enforceable undertakings from 
Patrick Corporation and will not intervene in the proposed 
acquisition of FCL Interstate Transport.  The undertakings 
address the competition concerns arising from the proposed 
acquisition.   

The ACCC initially opposed the acquisition due to concerns 
including the potential for Patrick and Toll, through Pacific 
National, to discriminate against other freight forwarders if 
Patrick acquired FCL. Patrick is currently pursuing capacity 
allocation from Pacific National in order to begin its own rail 
service and is also seeking the break up of Pacific National.  If 
successful, this could result in there being two significant 
independent rail competitors and will address the competition 
concerns and lead to a significantly higher level of competition. 

The ACCC considered the proposed acquisition of FCL by 
Patrick independently of the proposed acquisition of Patrick by 
Toll.  

MR 083/06 

 

Proposed paint acquisition 

The ACCC conducted market inquiries and released a statement 
of issues identifying its preliminary competition concerns in 
respect of the proposed acquisition of Wattyl by Barloworld 
Limited. The ACCC has formed the initial view that a merger of 
the second and third largest suppliers of architectural and 
decorative paint has the potential to lead to a significant 
reduction in competition and increased prices. The difficulty of 
new entry and expansion due to existing retail networks of the 
major suppliers and the importance of brand awareness has been 
identified by the market as issues contributing to a reduction in 
competition. At the conclusion of the second phase of market 
inquiries, the ACCC will make a final assessment.  

MR 063/06, 025/06 

 

 

Acquisition of imaging services not opposed 

The ACCC will not oppose the acquisition by Lake Imaging of 
diagnostic imaging practices in Ballarat and Geelong from St 
John of God Healthcare, after receiving court enforceable 
undertakings from the health care providers addressing potential 
competition concerns about the supply of ultrasound services in 
Ballarat. The undertakings remove possible contractual 
impediments to certain potential new ultrasound providers 
commencing practice in Ballarat.  

MR 046/06 

 

AUTHORISATIONS AND NOTIFICATIONS 
Plant breeders group authorisation denied 

The ACCC issued a draft decision proposing to deny 
authorisation to arrangements proposed by the Australian 
Nurserymen’s Fruit Improvement Company Ltd. ANFIC is a 
company comprised of 12 members who each operate 
commercial plant nurseries supplying plant material to fruit 
growers for commercial production. ANFIC has proposed to 
establish a strategic alliance between its 12 members and 
various participants in the supply chain, including growers and 
wholesalers, to undertake joint marketing and production of 
high quality fruit varieties. Essentially, the arrangement would 
allow members to standardise their royalty collections and 
coordinate or restrict the supply of nominated exceptional fruit 
varieties 

The ACCC has concluded that while intellectual property 
protection is important for the development and future 
competitiveness of the Australian fruit industry, the proposal is 
unlikely to result in additional benefits to the public exceeding 
those that would be available under the current intellectual 
property regime. Moreover, the ACCC is concerned that the 
arrangements may result in less efficient outcomes for society, 
for example, less choice and higher prices. 

MR 067/06 

 

Elite swimmers collective bargaining cleared 

Many of Australia’s elite swimmers are now able to collectively 
negotiate with Swimming Australia Limited over terms and 
conditions of payments after the ACCC approved an 
authorisation application by the Australian Swimmers 
Association. This was the first application under the streamlined 
process for collective bargaining arrangements which lets small 
businesses access a simpler and more timely process that also 
provides greater certainty to eligible applications. 

The ACCC noted that the collective bargaining arrangement 
will not alter the current funding arrangements by the Federal 
Government and corporate sponsors, and that SAL will retain 
responsibility for deciding how payments are distributed to 
eligible swimmers. The ACCC considers that the proposed 
arrangement is likely to result in a public benefit particularly by 
enabling swimmers, through the ASA, to have input into the 
terms and conditions of swimming payments.  

MR 064/06 and 036/06 

 

Life insurance bar on genetic testing re-authorised 

The ACCC has re-authorised for five years an agreement 
between life insurers which provides that they will not require 
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applicants for life insurance to undergo genetic tests. The 
Investment and Financial Services Association, whose members 
account for the majority of life insurers in Australia, sought re-
authorisation of part of its Genetic Testing Policy.  

The ACCC continues to accept that there is a public benefit in 
life insurers not coercing individuals to undergo genetic testing 
and in maintaining the status quo to allow time for the newly 
established Human Genetics Advisory Committee to consider 
the use if genetic information in insurance. The ACCC 
considers that the public benefit is likely to outweigh the anti-
competitive effects of preventing life insurers from offering 
differentiated premiums to consumers. The ACCC is able to 
conduct an early review of the authorisation should, for 
example, recommendations of the committee and/or subsequent 
changes in government policy warrant it.  

MR 049/06 

 

Council clean ups: collective tenders allowed 

Authorisation was granted to councils covering about a third of 
the Sydney metropolitan area to collectively tender and contract 
for waste management services for waste collected in Council 
Clean Up days. The authorisation is part of a state-wide 
approach aimed at avoiding waste and increasing resource 
recovery. This is the fifth collective tendering program the 
ACCC has considered from Sydney councils and as with earlier 
applications, the ACCC concluded that the proposal would 
benefit consumers by improving services and potentially 
lowering ratepayers’ charges.  

MR051/06 

 

APRA re-authorised  

Arrangements under which the Australasian Performing Right 
Association administers and licences performing rights in 
musical works in Australia have been re-authorised by the 
ACCC. Under these arrangements APRA controls performing 
rights in virtually the world-wide repertoire of musical works 
within Australia. Anyone wanting to publicly preforms or 
broadcast a musical work needs a performing rights licence to 
do so. 

In response to concerns expressed by the ACCC in its draft 
decision, APRA modified the arrangements by which it takes 
assignment of its members’ rights to make it easier for 
composers to negotiate rights in respect of their works directly 
with users. APRA has indicated it is prepared to develop 
alternative licensing arrangements to allow direct dealing 
between music composers and users where the music user 
expresses an interest.  

MR 048/06 

 

Hotels can collectively negotiate 

The ACCC issued a final decision authorising several 
Australian Hotel Association divisions and their members in 
Victoria, South Australia, Tasmania, Western Australia and the 
Northern Territory to engage in collective negotiations with 
service providers of wagering and broadcasting services.  

The ACCC considers that the arrangements will provide greater 
opportunity for hotels to have input into their contracts and to 

achieve more efficient commercial outcomes and that at least 
some of these benefits are likely to be passed on to consumers, 
in the form of improvements in the level of services provided by 
hotels. 

MR 043/06 

 

Levy on sales of bricks allowed 

The ACCC issued a draft determination proposing to grant 
authorisation for manufacturers of clay bricks and concrete 
masonry products to impose levies on the sales of their product. 
The funds will be used to promote bricklaying to young people 
and to provide subsidies to employers of apprentices, in order to 
address a shortage of skilled bricklayers. 

The applicants, Australian Brick and Blocklaying Training 
Foundation, the Clay Brick and Paver Institute, the Concrete 
Masonry Association of Australia and their members, advised 
that the levies are likely to add $16–$20 to the cost of building 
an average brick house. However, reduced delays in 
construction that result from shortages of skilled bricklayers 
will produce savings for home buyers.  

MR 038/06 

 

Forest contractors denied collective bargaining  

The ACCC issued a final determination denying an application 
for authorisation made by the Tasmanian Forest Contractors 
Association to allow it to collectively negotiate with various 
wood companies on behalf of its member forest contractors.  

In assessing the application, the ACCC learned that contractors 
carry out specialised tasks that may be unique to certain wood 
companies or a particular area of forest. This diversity means 
individual contracting businesses compete to win contracts 
based upon individual skills, experience and equipment. A need 
for varied and flexible contractual arrangements is a natural 
consequence of this diversity 

The ACCC was concerned that the proposed collective 
bargaining arrangements have the potential to result in 
increased standardisation of contracts, reducing innovation and 
leading to less effective work practices which may result in 
some detriment to the public.  

MR 037/06 

 

Joint marketing arrangement allowed 

The ACCC has authorised a joint marketing arrangement 
between Woodside Energy, Benaris International and 
CalEnergy Gas (Australia) for the sale of liquefied petroleum 
gas from the Otway Gas project off Victoria. The Otway Project 
is a joint venture between each of the applicants and Origin 
Energy.  

Benaris and CalEnergy hold minority interests in the joint 
venture, and will consequently control relatively small volumes 
of the LPG produced. Given the higher costs of marketing small 
volumes of LPG, the applicants advised and the ACCC 
considers that, in the absence of authorisation, Benaris and 
CalEnergy would sell their entitlements to Woodside or Origin. 
Given the separate marketing of Origin and the competitive 
constraint provided by other LPG producers, and the small 
volumes produced by Benaris and CalEnergy, the ACCC 
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considers that little, if any, anti-competitive detriment is likely 
to result from the applicants’ joint marketing proposal.  

MR 030/06 and 069/06  

 

Dairy WA authorisation denied  

The ACCC denied authorisation to arrangements proposed by 
Dairy Western Australia to establish a milk negotiating agency 
to collectively bargain with processors, retailers and service 
providers on behalf of WA dairy farmers on a range of terms 
and conditions, including price. 

In December 2005 the ACCC issued a draft determination 
proposing to grant authorisation to Australian Dairy Farmers 
and its members for proposed collective bargaining 
arrangements.  These arrangements currently have interim 
authorisation and dairy farmers in WA can continue to, as some 
currently do, collectively negotiate with processors.  

The ADF arrangements are substantially different to those 
proposed by Dairy WA and in the ACCC’s view, the ADF 
arrangements will provide certainty to dairy farmers and 
processors and will not result in significant anti-competitive 
detriment. 

MR 033/06 

 

REGULATED SERVICES 
Plan for telecommunications access procedures 

The ACCC finalised the broad approach that it intends to take in 
developing procedural rules for matters under the 
telecommunications access regime. The TPA was recently 
changed to allow the ACCC to determine some of its own 
procedures and therefore enables it to remove some of the 
potential sources of delay in the process and provide industry 
with more timely decisions.  

MR 066/06 and 016/06 

 

ACCC concern over competition fragility 

Competition in telecommunication is beginning to bear fruit but 
the ACCC remains concerned that threats to competition still 
exist. The past year has seen some players commit to taking up 
the ULLS to provide broadband services using their own 
DSLAMs. This has produced a strong response from Telstra 
whose actions can have the effect of creating uncertainty on the 
part of Telstra’s competitors, particularly those rolling out 
competing infrastructure including DSLAMs and wireless.  

With markets changing in this way, regulation needs to adapt to 
stay relevant. The ACCC considers competitive interactions in a 
holistic way and with this in mind, recently launched a broad-
ranging review of regulation of fixed network services. The 
review will consider how competition regulation can promote 
future network upgrades—such as fibre—allowing Telstra to 
compete vigorously, and for new entrants to compete vigorously 
in return. 

MR 047/06 

 

Telecommunications access arbitrations  

The ACCC has commenced the arbitration process for several 
access disputes between Telstra, Optus and a range of other 
telecommunications providers. The disputes relate variously to 
domestic mobile terminating access services, the unconditioned 
local loop service and the line sharing service.  

MR 040/06, 045/06, 050/06 and 065/06 

 

Draft decision to continue telecom regulation  

The ACCC issued a draft decision to continue its regulation of 
local call services (LCS) and to formalise its current approach 
to the regulation of line rentals. The ACCC’s review found that, 
with the exception of CBD areas, which will remain 
unregulated, there are currently no effective substitutes for 
Telstra’s LCS or line rental service and the prospect of more 
extensive roll-outs in the foreseeable period are still uncertain. 
However, the ACCC has limited the declaration to two years in 
view of the potential for facilities-based competition to develop 
in the near future. The ACCC will revisit and reassess its 
analysis in 2008. 

The ACCC also set out its draft view on the future pricing of 
the LCS and line rental service. These services are currently 
priced on a retail-minus retail costs basis which in the ACCC’s 
view is becoming increasingly problematic. However, this may 
need to be accepted as an interim approach, pending the 
development of an independent cost model able to estimate 
cost-based prices for the declared services.  

MR 061/06  

 

Report on Telstra’s compliance 

The ACCC issued it annual assessment of Telstra’s compliance 
with its retail price control arrangements. This is the third report 
prepared under the government’s price control arrangements 
that applied for the years 2002–03 to 2004–05 and notes that the 
ACCC is satisfied that Telstra has adequately complied with its 
price control arrangements. 

MR 068/06 

 

Optus undertaking rejected  

The ACCC announced its final decision to reject Optus’ access 
undertaking to supply its Domestic GSM Terminating Access 
Service. In reaching this decision the ACCC found that the 
target price estimated by Optus is substantially above the cost of 
supplying this service. Optus failed to address these concerns in 
its submissions following the ACCC’s draft decision.  

MR 020/06 

 

Energy Reform: Look forward not backwards 

Independent reports show that Australia does not have an 
infrastructure crisis and investment in electricity and gas 
transmission infrastructure has been unprecedented in recent 
years, Mr Ed Willet, ACCC Commissioner, told a CEDA 
Energy Reform seminar in Sydney. 

The key is to look for ways to improve regulatory arrangements 
and practices to promote investments in essential national 
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infrastructure and to focus on further structural reform 
measures.  

One of the key reforms is to transfer distribution regulation to 
the Australian Energy Regulator (AER) which would 
potentially chip away the multiple layers of regulation currently 
encountered by businesses and phase out energy price 
regulation where effective competition can be demonstrated. 

MR 044/06 

 

Airport price monitoring report 

The prices airlines pay Australia’s major airports for 
aeronautical services such as use of runways and terminal 
facilities have continued to increase, according to the Airports 
price monitoring and financial report 2004–05 issued by the 
ACCC.  

The report shows that total aeronautical airport costs have 
increased between 2002–03 and 2004–05 for all airports, with 
greater security requirements at airports since September 11 
2001 adding to airport costs. However, increased passenger 
numbers have seen airport costs on a per passenger basis 
generally decrease or slightly increase during this time and, 
combined with price rises, airport profits have risen 
substantially over the period. 

MR 027/06 

 

REGIONAL OUTREACH 
Qld & Nth NSW Outreach 

Albert Julum, ACCC rural outreach manager for Queensland 
and Northern NSW gave a number of presentations during 
February to Chamber of Commerces and Rotary Clubs in 
Ballina, Murwillumbah, Yamba and Grafton. The ACCC video 
'Franchising—Is it right for you?' was shown in Tweed Heads at 
an event hosted in conjunction with the Tweed Heads Chamber 
of Commerce.  

In March a number of seminars were presented in conjunction 
with State Development at Springsure, Emerald, Blackwater, 
Capella, Toowoomba and Pittsworth as part of the ACCC's 
Rural & Regional Education Program.  

 

Franchising Expo 

The ACCC Sydney Small Business & Outreach had a stand at 
the Franchising Expo at Darling Harbour from Friday to 
Sunday, 17–19 March. Martino Santi, the ACCC’s Sydney 
small business manager gave daily presentations in the expo 
theatrette on the Franchising Code. The outreach team handed 
out nearly 1200 ACCC show bags containing franchising and 
small business publications. 
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February 2006 

From the Small Business Commissioner  
The Commission has entered the new year with some important 
initiatives which will further help small businesses deal with the 
Trade Practices Act. 

Accessibility to information and assistance has been enhanced 
by a small business easy access point on the ACCC website, a 
dedicated small business helpline and an online small business 
complaints form. The ACCC has since 1998 had a dedicated 
small business program which includes comprehensive outreach 
and efforts within the Commission to recognise the difficulties 
small businesses face in dealing with regulatory compliance. 
This edition of Briefing provides details of the new small 
business initiatives and other developments including: 

 ● a good outcome from an ACCC warning about 
inappropriate motor vehicle advertising 

 ● an effective campaign against ‘light and mild’ cigarette 
advertising funded by the Tobacco companies 

 ● examples of ACCC action against illegal comparative 
advertising, bait advertising and misleading descriptions of 
warranty rights. 

Small business operators will be aware of the high level debate 
occurring in relation to regulation of telecommunications 
carriers and are encouraged to consider some of the Briefing 
items that highlight competition and access issues the ACCC is 
dealing with in the telecommunication sector – a vital input to 
small business viability. 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
Better links to small business 

The ACCC has established a dedicated small business helpline 
to help small businesses resolve their trade practices issues and 
concerns and to keep them informed of their rights and 
responsibilities under the TPA. Small business operators can 
now speak directly to staff highly trained in small business and 
franchising issues. Online trade practices information has also 
been made more accessible with the inclusion of a small 
business easy access point on the homepage of the ACCC 
website. Small businesses can also more easily lodge 
complaints with the ACCC using an online small business 
complaints form specifically tailored for use by small 
businesses and accessible from the small business section of the 
website. 

These initiatives demonstrate continuous upgrading of the 
ACCC dedication to be accessible and meaningful to small  

 

 

business trade practices concerns.  

MR 306/05 

 

Corporate compliance guide 

Medium to large companies now have a dedicated corporate 
trade practices compliance guideline developed by the ACCC to 
better inform them about the essential elements of the law. A 
complementary ACCC publication focusing on the 
requirements of small and micro business is due to be issued 
during 2006. 

The ACCC views the introduction of a compliance program as a 
way of minimising the risk of future compliance failure and 
welcomes inquiries from companies wanting to develop 
effective trade practices compliance programs. 

MR 302/05 

 

Streamlined collective bargaining process 

The ACCC further streamlined the authorisation process for 
small businesses for standard collective bargaining 
arrangements after noting that small businesses were concerned 
about the time and cost involved in past authorisation 
applications. 

For many years, the ACCC has provided an accessible 
authorisation process for small business collective bargaining 
arrangements. Under the streamlined process, it will undertake 
to deal with applications within set timetables and with a better 
indication of likely outcomes.  

A draft determination will be issued within the first 28 days and 
a final determination within three months of receiving an 
application. 

MR 314/05 

 

$9 million low yield cigarettes campaign* 

A $9 million consumer awareness campaign advising smokers 
that ‘light’ and ‘mild’ cigarettes are not a healthier option was 
launched on 26 December 2005.  

The funding for the campaign was contributed by Philip Morris 
Ltd, British American Tobacco Australia Ltd and Imperial 
Tobacco Australia Ltd as part of court-enforceable undertakings 
obtained by the ACCC.  

The high profile campaign informed consumers of health 
concerns and aims to raise awareness that low yield cigarettes 
are not necessarily a healthier option.  

MR 317/05 
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Private health sector report 

The ACCC noted some concerns with the private health 
insurance sector in its latest annual Report to the Senate on anti-
competitive and other practices by health funds and health 
service providers.  

The report outlines the ACCC’s activities in relation to the 
private health sector during the past financial year and noted 
some of the major issues of concern including; 

• difficulty for members to transfer between funds 
without incurring penalty  

• inadequate information for consumers about 
restrictions and exclusions applicable to particular 
health insurance products 

• concerns expressed by health insurance funds and 
health service providers about continuing difficulties in 
the contracting environment including delays in 
negotiations and inappropriate negotiation tactics.  

MR 300/05 

 

CONSUMER AND SMALL BUSINESS PROTECTION 
Car advertising improves after ACCC warning  

Advertising practices in the motor vehicle industry have 
improved considerably following a warning from the ACCC in 
late 2005. 

Despite the issuing of Guidelines for pricing in the motor 
vehicle industry, which was circulated throughout the industry, 
an ACCC assessment showed a high level of non-compliance in 
motor vehicle advertising. Problems included fine print 
qualifications in an inadequate font size, insufficient 
information about additional fees and charges and information 
about fees and charges that were isolated from the main price 
representation.  

The ACCC was pleased at the rapid response to rectify its 
concerns and will continue to work with the industry to improve 
advertising practices.  

MR 312/05 
 

Fruit juice distributor corrects misleading labels 

Dannon Pty Ltd, which distributes Ceres fruit juice products in 
Australia, has acknowledged that the ‘100 per cent fruit juice’ 
labelling on some of its products may have misled customers.  

The ACCC was concerned that the illustrations on the 
packaging of many of the Ceres range of juices created the 
impression that the juices contained 100 per cent of the 
characterising fruit, when in fact they contained several 
different juices. The ACCC was also concerned that all the 
juices were labelled as ‘100% fruit juice blend’ when the 
addition of vitamin C meant this was not the case. 

When the matter was brought to the company’s attention it 
cooperated fully and swiftly and has provided court-enforceable 
undertakings to the ACCC in relation to the packaging.  

MR 319/05 
 

 

Diamond price advertising 

The ACCC has initiated criminal proceedings in the Federal 
Court alleging that Gold Coast based Carrerabenz Diamond 
Industries and its managing director, Mr Shahid Chaudhary, 
used misleading price comparisons in advertising diamond 
clearance sales across four Australian states. 

The ACCC alleges that Carrerabenz advertised diamonds for 
sale using comparative pricing that implied consumers could 
obtain a substantial saving amounting to the difference between 
the advertised ‘Usual Mark.Price’ and the lower ‘Crazy Price’. 
The ACCC alleges that the diamonds in question had not 
previously been offered for sale to the public at the higher price 
and that Mr Chaudhary was knowingly concerned in the 
company’s conduct.  

 MR 332/05 

 

Auto sound promotion 

The ACCC has accepted court-enforceable undertakings from 
Repco Limited after raising concerns that Repco’s ‘$1 Million 
Sizzling Sound Sellout’ may have contravened the bait 
advertising provisions of the TPA. 

The sale was promoted with the circulation of 3.9 million 
catalogues as well as advertising on Repco’s website. Five of 
the products in the catalogue were advertised at a discount of 
between 66 and 92 per cent off their original pre-sale price. 
More than one third of Repco’s 290 stores did not have any of 
the five products available during any part of the sale period. Of 
those stores that did have stock, most did not have any stock 
available to consumers after the first day of the sale.  

A key feature of the Repco undertaking to the ACCC is that 
alternative stock or a $100 Repco gift voucher will be given to 
those consumers who made written complaints to the ACCC or 
to Repco and who have not otherwise received compensation 
from Repco. 

MR 333/05 

 

Electronics firm’s misleading warranty statements 

The ACCC has instituted proceedings against LG Electronics 
Australia Pty Ltd for alleged false and misleading warranty 
statements in breach of the TPA. 

The ACCC alleges that LG made false representations and/or 
engaged in misleading or deceptive conduct in relation to 
statements made in online LG mobile phone user manuals 
concerning the existence, exclusion or effect of consumer 
statutory warranties, conditions rights or remedies. 

MR 336/05 

 

International packing tape scam  

The Federal Court has declared that L&L Supply, an 
international office supply company based in Florida in the US, 
misled its customers in relation to the supply of packing tape 
and contravened ss. 52, 53 and 64 of the TPA. 
 
The ACCC alleged that L&L Supply employed sales 
representatives, based in a call centre in Miami, who would 
telephone employees of Australian businesses and make false 
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representations about links between L&L and the customer and 
sought the customer’s agreement to accept some packing tape 
either for free or at very low prices. The target’s details would 
then be forwarded to a warehouse which then despatched an 
order of packing tape with an invoice (usually about $2000) to 
the ‘customer’.  
 
The Federal Court has ordered that L&L Supply compensate a 
number of its customers and undertake a range of corrective 
steps to prevent the illegal conduct from recurring. L&L Supply 
has also been ordered to pay the ACCC’s costs. 

MR 001/06 

 

PRODUCT SAFETY 
Selecting safe toys for kids  

The ACCC launched a revised edition of Safe toys for kids, 
which aims to help parents and carers select safe toys. The 
publication gives important advice on what to look for before 
buying a toy and how to ensure it remains safe for the child 
playing with it.  

The new edition of the booklet includes information on various 
types of playthings, including basketball rings and backboards, 
which are now subject to a mandatory standard, and 
trampolines. 

MR 310/05 

 

Banned toy dart gun  

A banned children’s toy dart gun has been discovered and 
withdrawn from Darwin shops during one of the ACCC’s 
regular product safety surveys. The Super Hero Dart Gun was 
banned because the suction-tipped darts were too short and 
posed a choking hazard to small children. 

ACCC staff contacted the local distributor who cooperated in 
contacting the supermarkets in which the gun was found and in 
recalling the product. The ACCC is confident that all of the dart 
guns have either been recalled or accounted for and no longer 
pose a risk. 

MR 323/05 

 

Court action over high lift vehicle jacks 

The ACCC instituted legal proceedings in the Federal Court, 
Hobart, against TWM Imports Pty Ltd in relation to high lift 
vehicle jacks supplied by TWM throughout Australia during 
2004–05.  

The ACCC alleges that the jacks do not comply with either of 
the prescribed consumer product safety standards relating to 
vehicle jacks, in breach of s. 65C of the TPA. The standards 
relate to mandatory performance requirements and mandatory 
labelling requirements. 

MR 334/05 

 

Rubber tarp straps recalled  

A national recall of Highland EPDM rubber tarp straps has been 
conducted after the straps failed a mandatory consumer product 

safety standard. The standard dictates that a warning label be 
used to alert consumers to the potential dangers and the straps’ 
correct use. The straps failed because they did not have a 
warning permanently attached in the specific words required by 
the standard. 

The products were imported and distributed by Cequent, a 
division of TriMas Corporation Pty Ltd. TriMas has given the 
ACCC a court-enforceable undertaking that it will not supply 
non-compliant goods subject to a consumer product safety or 
information standard prescribed for the purposes of the TPA. It 
has also undertaken to implement a trade practices law 
compliance program, with a particular emphasis on product 
safety.  

MR 005/06 

 

          RESTRICTIVE TRADE PRACTICES 
$8.9 million penalty for price fixing by retailer 

The full court of the Federal Court has imposed a penalty of 
$8.9 million on Australian Safeway Stores Pty Ltd for fixing the 
price of bread and misusing its market power in a number of 
instances. 

The Full Court unanimously agreed that the ACCC had 
established that Safeway had engaged in price fixing of bread to 
be sold at the Tip Top bakery store in Preston Market. The court 
also declared that Mr Mark Jones, the bread category manager 
at the time, was knowingly concerned in the arrangement and 
ordered Mr Jones pay a penalty of $50 000.  

MR 015/06 

 

$470 000 in penalties for Brisbane petrol price fixing 

The Federal Court ordered penalties totalling $470 000 for price 
fixing conduct against the owners of the Matilda Woodridge 
service station, O’Keefe Nominees Pty Ltd (OKN) and Meribell 
Pty Ltd and the site’s manager Mr Terence O’Keefe. 

The ACCC instituted proceedings against the Matilda 
Woodridge and BP Logan City service stations (a BP branded 
site only, not operated by BP) in May 2005. On the basis of 
jointly submitted facts, the court declared that the suppliers of 
petrol at the two stations made a number of agreements to fix 
retail petrol prices, and one agreement to fix LPG prices in 
breach of s. 45 of the TPA.  

While the directors of OKN and Meribell were neither aware of, 
nor involved in, the contravening conduct they had ceded 
control of pricing at the site to Mr O’Keefe and taken no steps 
to ensure or encourage his compliance with the Act. 

MR 294/05 

 

Appeal upheld on penalty for paraglider retailer 

The Full Federal Court has upheld an appeal by the ACCC over 
the penalty imposed on a paragliding company, High Adventure 
Pty Limited, for engaging in resale price maintenance. The 
court set aside the $3000 penalty imposed by the trial judge and 
replaced it with a $20 000 penalty. 

One of the main reasons the trial judge imposed a low penalty 
was his concern that the penalty sought by the ACCC would 
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financially ruin the respondent. The Full Court said that by 
focusing on the detriment to the respondents the trial judge 
ignored both the seriousness of the contravention as well as the 
need to fix upon an appropriate penalty by reference to the need 
to defer future contraventions. 

MR 295/05 

 

Proceedings against alleged abalone cartel 

The ACCC has instituted proceedings in the Federal Court, 
Melbourne, alleging Australian Abalone Pty Ltd, a number of 
licensed Victorian abalone quota holders and other persons have 
contravened the price fixing and boycott prohibitions in the 
TPA or the Competition Code of Victoria. 

The ACCC alleges that in 2004 and 2005, the respondents gave 
effect to the alleged anti-competitive agreements and is seeking 
declarations that the conduct contravened s. 45 of the Act or 
Code, injunctions restraining similar conduct in future, 
pecuniary penalties against each of the 19 respondents, trade 
practices training or compliance programs and costs. 

MR304/05 

 

Penalty for predatory pricing 

Pecuniary penalties totalling $900 000 were ordered by the 
Federal Court, Brisbane, against a former operator of barges to 
Fraser Island, for predatory pricing and other conduct in breach 
of the TPA. The ACCC had instituted proceedings against 
Eurong Beach Resort Ltd (EBR), Mr Sidney Albert Melksham, 
Jaigear Pty Ltd, Oser Pty Ltd and Ms Angela Kay Burger.  

The court declared, on the basis of facts agreed by the parties, 
that EBR had a substantial degree of power in the market for 
supply of vehicular barge services on Fraser Island, and took 
advantage of that power for the purpose of eliminating or 
substantially damaging a competitor, the operator of the Manta 
Bay barge, in contravention of s. 46 of the TPA. 

The court also declared that arrangements by Jaigear and Oser 
and later adopted by EBR involving payments to other barge 
operators to restrict their supply of services was likely to have 
had the effect of substantially lessening competition. The court 
declared the companies had engaged in exclusive dealing in 
breach of s. 47 of the Act. Mr Melksham and Ms Burger also 
admitted being knowingly concerned in and party to the 
contraventions by the corporate respondents.  

MR 316/05 

 

Alleged cartel in box market 

The ACCC has instituted proceedings in the Federal Court, 
Melbourne, against Visy Industries Holdings Pty Ltd, Visy 
Industries Australia Pty Ltd and Visy Board Pty Ltd alleging 
that the respondents engaged in conduct that was anti-
competitive, including price-fixing and market sharing, in 
contravention of s. 45 of the TPA.  

Proceedings have also been taken against a number of 
individuals for allegedly being knowingly concerned in or party 
to the contravening conduct by the Visy respondents. 

The ACCC alleges that the Visy respondents entered into or 
gave effect to anti-competitive arrangements with its principal 

competitor Amcor Ltd in the supply, throughout Australia, of 
corrugated fibreboard containers. Amcor and its former senior 
executives have to date received immunity from legal 
proceedings by the ACCC after the company came forward with 
information about the alleged conduct. 

MR 327/05 

 

MERGERS AND ACQUISITIONS 
Merger review guidelines issued 

The ACCC has issued for consultation a draft Merger review 
process guideline which outlines the ACCC’s processes for 
dealing with all mergers it reviews, including confidential 
mergers. The draft guideline expands upon the Guideline for 
informal merger review, issued in October 2004.  

The draft Merger review process guidelines expands on the 
2004 guideline and the ACCC has taken the opportunity to 
further improve its efficiency in dealing with mergers, for 
example, by reducing timeframes and increasing transparency 
of responses to ACCC concerns.  

The ACCC will revise these guidelines if and when new formal 
merger processes proposed by the government are enacted so 
that all the ACCC’s merger review processes are in a single 
guideline. 

MR 318/05 

 

Lion Nathan’s acquisition of Coopers not opposed 

The ACCC did not oppose the acquisition of Coopers Brewery 
Limited by Lion Nathan Limited. The ACCC recognised that 
Coopers’ market share, while growing, remains small and is 
substantially smaller than the two major beer producers in 
Australia, CUB and Lion Nathan.  

The evidence received in response to the ACCC’s statement of 
issues suggested that most competitive tension in the beer 
market is generated by competition between Lion Nathan and 
CUB and the removal of Coopers as an independent beer 
wholesaler would be unlikely to result in a substantial lessening 
of competition.  

MR 296/05 

 

Cinema acquisition not opposed 

The ACCC did not oppose proposed transactions between 
Greater Union and Hoyts. Between 1998 and 2001, Hoyts and 
Greater Union entered into various arrangements for joint 
ventures and the sharing of operations at cinemas in the Perth, 
Brisbane and Sydney CBDs.  
 
Greater Union and Hoyts now propose to unwind these 
arrangements and divide the joint venture interests between 
them. The ACCC considers the transactions are unlikely to 
substantially lessen competition for first-release film exhibition 
in these areas. 

MR 298/05 
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Acquisition of flour producer not opposed  

The ACCC will not oppose George Weston Food’s acquisition 
of Cripps Nubake Pty Ltd, which operates a plant bread baking 
business in Tasmania, and Tasmanian Flour Mills Pty Ltd, 
which operates the only mill in Tasmania.  

The ACCC explored concerns regarding the acquisition of the 
sole local flour producer in Tasmania but, given it is viable to 
import flour into Tasmania from the mainland, the ACCC was 
satisfied that it would be unlikely to substantially lessen 
competition.  

MR 308/05 

 

Abattoir bid not opposed 

The ACCC will not oppose a bid for the EG Green Group, by a 
joint venture between Elders Ltd and T&R Pastoral Ltd. EG 
Green, which operates the largest abattoir in Western Australia, 
is being sold after going into administration in 2005. Elders is a 
major livestock agent in WA and T&R Pastoral operates a 
major abattoir in South Australia.  

The ACCC was concerned that the proposed acquisition might 
facilitate Elders requiring cattle farmers to use it as an agent if 
they wished to have their cattle slaughtered at EG Green or, 
similarly, requiring farmers to have their cattle slaughtered at 
EG Green’s if they wished to use Elders as an agent. 

The ACCC is satisfied that Elders would be constrained from 
imposing these requirements by the potential for farmers to 
respond by switching to other agents and/or abattoirs or live 
cattle exporters. 

MR 322/05 

 

Proceedings to prevent Toll’s takeover of Patrick 

The ACCC has instituted proceedings against Toll Holdings 
limited in the Federal Court to prevent Toll’s takeover of 
Patrick Corporation Limited. This follows a request by the 
ACCC to Toll to provide undertakings not to proceed with the 
takeover, which Toll said it would not provide.  

The ACCC believes the proposed acquisition would be likely to 
substantially lessen competition in several markets in the 
transport sector. In particular, there are concerns about the 
strength of a combined Toll–Patrick across many related areas 
in the transport sector and that the acquisition would prevent 
Toll and Patrick from developing their own separate integrated 
systems in strong competition with each other.  

A combined Toll–Patrick would also control significant rail and 
wharf ‘bottle-neck’ infrastructure, which could be used to 
discriminate against or foreclose rival transport and logistics 
providers. This would damage competition, hinder potential 
competition and raise prices. The ACCC is seeking an 
injunction to prevent Toll acquiring any further interest in 
Patrick and a declaration that, if Toll acquires shares of Patrick 
that would enable it to substantially influence or control the 
business, Toll would be in breach of s. 50 of the TPA. 

MR 008/06, 011/06 and 023/06 

 

 

 

P&O Ports acquisition not opposed 

The ACCC will not oppose the proposed acquisition of P&O 
Ports, a global container terminal and stevedore services 
provider, by DP World. P&O Ports’ Australian subsidiaries 
lease, operate and manage terminals in Brisbane, Sydney, 
Melbourne and Fremantle. DP World owns, operates and 
manages container terminals and other port infrastructure 
around the world. 

The ACCC believes the proposed acquisition is not likely to 
result in substantial lessening of competition given the limited 
overlap of DP World and P&O’s operations in Australia. DP 
World’s presence in Australia is limited to Adelaide Port where 
P&O does not currently operate. 

MR 009/06 

 

AUTHORISATIONS AND NOTIFICATIONS 
Central Ranges pipeline decision 

The ACCC has approved a revised access arrangement 
submitted by Central Ranges Pipeline for its transmission 
pipeline in the Central Ranges region of NSW.  

The NSW Independent Pricing and Regulatory Tribunal also 
issued its final decision to approve a revised access arrangement 
for the Central Ranges Pipeline distribution network, which will 
distribute gas from the transmission pipeline to end customers. 

The ACCC and IPART had earlier approved a competitive 
tender process for the development of the pipeline. This 
established key provisions now contained in the revised access 
arrangement to enable the pipeline infrastructure to proceed in 
accordance with the national gas code. These decisions are 
significant as this is the first time a competitive tender has 
determined elements of an access arrangement approved under 
the national gas code. 

MR 301/05 

 

Homeworkers Code re-authorised 

The ACCC has re-authorised the arrangements that comprise 
the Homeworkers Code of Practice. The code is a voluntary 
self-regulatory scheme and provides for accreditation of parties 
in the garment industry to assist in ensuring that homeworkers 
are employed according to relevant award conditions. 

The ACCC is satisfied that the arrangements help reduce the 
risk of exploitation of a susceptible group, improve the flow of 
information to homeworkers and facilitate compliance with 
statutory requirements. 

MR 305/05 

 

Authorisation proposed for mining joint venture 

The ACCC granted authorisation to agreements involving BHP 
Billiton Iron Ore for the mining and export of iron ore to 
purchasers in Japan. The agreements relate to the establishment 
of the JW4 Joint Venture for the mining, processing and 
transport of iron ore from the Yandi site in Western Australia. 

MR 017/06 
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Dairy farmer bargaining arrangements to continue 

The ACCC issued a draft decision proposing to grant 
authorisation to the Australian Dairy Farmers Limited and its 
member dairy farmers for a further five years.  

The ADF will continue to receive immunity first granted to 
groups of dairy farmers in 2002. This allows them to 
collectively negotiate terms of supply for raw milk with dairy 
processors. The ACCC considers that the ADF arrangements 
will continue to result in benefits to the public. Importantly, the 
arrangements are voluntary, providing the industry the 
flexibility to take advantage of the benefits of collective 
bargaining but also to opt out of the arrangements if they are not 
in the individual’s or the organisation’s interests.  

MR 313/05 

 

Coal terminal queue management system authorised  

The ACCC granted authorisation to a queue management 
system designed to address the imbalance between the amount 
of coal that producers want to export and the capacity of the 
infrastructure which moves coal from mines in the Goonyella 
coal chain onto vessels at Dalrymple Bay Coal Terminal. 

The imbalance led to the formation of large queues in 2005 and 
in response to an urgent request from the operator of the 
terminal, Dalrymple Bay Coal Terminal Pty Ltd, the ACCC 
granted interim authorisation to allow DBCTPL to conduct an 
extended review of the system. The system essentially reduces 
the amount of coal each producer can export through the 
terminal on a pro rata basis to better match the overall terminal 
capacity. 

The ACCC is satisfied that the total volume of coal exports 
from the chain is unlikely to be reduced and that incentives exist 
under the system for all industry participants to maximise coal 
exports. The system is a transitional measure until the scheduled 
expansion projects at the terminal are operational. 

MR 315/05 

 

Hotels to collectively negotiate 

The ACCC has proposed to authorise the Australian Hotel 
Association Divisions in Victoria, South Australia, Western 
Australia, Tasmania and the Northern Territory to collectively 
negotiate with service providers of wagering and broadcasting 
services. Hotels in New South Wales received similar 
authorisation previously. 

The ACCC considers that the proposed collective bargaining 
arrangements will help hotels achieve more efficient 
commercial outcomes and that they are likely to pass on to 
consumers at least some of the benefits. This could include 
improvements in the level of services provided by hotels to 
consumers. 

The ACCC is satisfied that, subject to proposed restrictions on 
group size, the arrangements are likely to result in limited anti-
competitive conduct.  

MR 326/05 

 

Wool promotion levy allowed 

The ACCC has authorised arrangements to establish a levy on 
bales of wool sold at auction or by private treaty.  
 
The Federation of Australian Wool Organisations applied for 
authorisation to raise funds for a test marketing campaign for 
the promotion of Australian wool in the US. The National 
Council of Wool Selling Brokers of Australia Ltd and the 
Private Treaty Wool Merchants of Australia Inc. are also parties 
to the arrangements. 
 
The ACCC is satisfied the proposed arrangements are likely to 
improve the international demand for Australian wool and that 
there is likely to be little, if any, public detriment arising from 
the proposed arrangements. 

MR 004/06 

 

Joint marketing of PNG gas  

The ACCC issued a draft decision proposing to authorise the 
joint marketing in Australia of gas from the PNG Gas Project, a 
joint venture enterprise involving the production and sale of 
PNG gas to customers in Australia.  

This would enable ExxonMobil Group, Oil Search Group, 
Mineral Resources Development Company Limited Group and 
the Merlin Petroleum Company to agree on common terms and 
conditions including the price at which they will offer gas for 
sale.  

The ACCC considers that the project will generate substantial 
public benefits but cannot be certain that the benefits will 
outweigh any potential anti-competitive detriment for the entire 
life of the project and proposes to grant authorisation for 16 
years. 

MR 007/06 

 

Councils collectively tendering to be authorised 

The ACCC proposes to grant authorisation to a group of South 
Sydney councils to collectively tender and contract for the 
provision of waste collected during ‘Council Clean Ups’.  

The ACCC considers that a coordinated approach to the 
councils’ waste management services will result in service 
efficiencies which will be reflected in a lower domestic waste 
management charge to ratepayers. In addition, competition for 
the relevant services in the region is currently limited and it is 
anticipated that the arrangements may encourage new providers 
to enter the market.  

MR 013/06 

 

REGULATED SERVICES 
PNG gas pipeline to spur other developments 

The ACCC believes the proposed development of a natural gas 
pipeline from Papua New Guinea to eastern Australia could 
spur on the development of new Queensland gas fields. The 
access regime applied to the pipeline will be crucial to the 
success of any such projects.  
 



________________________________________________________________________________ 
ACCC briefing *for details visit ACCC website www.accc.gov.au see Media Releases  7 

The best approach to maintaining Australia’s low energy prices 
is to continue to facilitate competition when feasible and, when 
it is not, apply effective regulation to restrain monopoly 
positions and mimic effective competition.  

MR 297/05 

 

Gas access guideline issued 

The ACCC has issued its Access arrangement process 
guideline, a guideline prepared to advise service providers and 
other interested parties on ACCC and Australian Energy 
Regulator processes to meet the access arrangement approval 
requirements of the gas code. 

The ACCC currently regulates natural gas transmission 
pipelines under the gas code but governments have agreed that 
this function will be undertaken by the AER, along with the 
regulation of the distribution pipelines. The guideline will help 
parties understand the current assessment process which may 
result in a reduction of assessment timeframes.  

MR 303/05 

 

Telecommunications network services review 

The ACCC announced an inquiry to examine the future 
regulation of certain key fixed network and wholesale services, 
resulting from the ongoing need to review several existing 
declarations of fixed services, as required by the TPA. 

The ACCC will look at whether regulation of those fixed 
services is required, including what combination of services 
may still need to be regulated, in view of emerging market, 
technological and network developments.  

The ACCC has also been requested by the government to advise 
on the compatibility of some elements of wholesale pricing with 
the government’s policy on retail pricing parity.  

MR 324/05 

 

More than 2.5 million broadband services connected  

The latest ACCC snapshot of broadband deployment shows the 
take-up of broadband services has passed 2.5 million. This is an 
increase of more than one million customers, or 98 per cent, 
over the preceding 12-month period.  

This outcome continues the growth that was stimulated by a 
more competitive broadband market that emerged during 2004–
05. While the take-up of ADSL services continues to outstrip 
other broadband technologies, the take-up of satellite broadband 
services is also growing steadily.  

MR 002/06 

 

Telstra accounting separation reports issued 

The ACCC has issued the fifth current cost accounting 
separation report for Telstra. The report is to provide greater 
transparency of Telstra’s operations to ensure that it does not 
unfairly discriminate between access seekers using its network 
services and its own retail operations. 

The report contains current cost financial information for ‘core’ 
telecommunications access services and constitutes the 

information the ACCC is required to make public under 
ministerial direction.  

The ACCC has also issued its ninth imputation and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra. The report presents key 
performance indicators comparing Telstra’s customer service 
performance in meeting certain non-price terms and conditions 
for its wholesale and retail customers.  
 
The report also presents an imputation analysis designed to 
indicate whether there is likely to be sufficient margins between 
Telstra’s retail prices and the prices it charges other service 
providers to use the core services to allow competition at the 
retail level. Overall, there was little change in Telstra’s 
performance against the key performance indicators. 

MR 307/05 and 335/05 

 

Decision issued on ULLS and LSS undertakings 

The ACCC has issued its final decision on Telstra’s 
unconditioned local loop service (ULLS) and line sharing 
service (LSS) monthly charges undertakings, and its draft 
decisions on Telstra’s ULLS and LSS connection charges 
undertakings. 

The two services allow access to the most basic elements of 
Telstra’s customer access network. They are considered key 
inputs into the development of infrastructure-based competition 
in Australian telecommunications and can be used by all 
telecommunications companies to provide a wide range of 
services to end users.  

The ACCC rejected Telstra’s monthly charges undertakings for 
the ULLS and the LSS and has also reached a draft decision to 
reject the connection charge undertakings as it was not satisfied 
that the terms and conditions of those undertakings were 
reasonable. 

MR 006/06 and 325/05 

 

Consultation notice over wholesale line rental increase 

The ACCC has issued a consultation notice on Telstra’s 
decision to increase the price for line rental that it charges its 
wholesale customers.  

The potential competition concerns arise from Telstra’s recent 
introduction of changes to the Home Access rate plan to its 
wholesale customers and HomeLine part-rate plan to its retail 
customers. 

The ACCC received complaints from some of Telstra’s 
wholesale customers stating that the prices offered by Telstra 
for the line rental component of the majority of its retail fixed 
line service are below Telstra’s prices for the line rental 
component of its wholesale Home Access service. The ACCC is 
concerned that Telstra’s conduct hinders the ability of its 
competitors to compete for the supply of fixed line services to 
consumers.  

The consultation notice gives Telstra an opportunity to make 
submissions before the ACCC determines whether or not to 
issue a competition notice. 

MR 328/05 
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Vodafone undertaking rejected 

The ACCC has issued a draft decision to reject the access 
undertaking submitted by Vodafone on the supply of the mobile 
terminating access service (MTAS) on its second generation 
GSM network.  

The undertaking proposed price and non-price terms under 
which Vodafone offered to supply the MTAS and has been 
rejected because the ACCC considers that the terms and 
conditions are not reasonable. 

MR 330/05 

 

Telecommunications access arbitrations  

The ACCC has commenced the arbitration processes for Part 
XIC access disputes between Telstra, Optus and other 
telecommunications providers. The disputes relate variously to 
domestic mobile terminating access services, the unconditioned 
local loop service and the line sharing service.  
 

MR 309/05, 320/05, 321/05 and 003/06 

 

Air service rescue price change 

The ACCC did not object to a proposal from Airservices 
Australia (AA) to change the prices of its aviation rescue and 
fire fighting services. AA is the monopoly provider of these 
services at Australian airports and is required, under the 
provisions of Part VIIA of the TPA, to notify the ACCC of 
proposed price increases. 

MR 329/05 

 

Liner cargo shipping draft report  

The ACCC has issued a draft report into an alleged breach of 
s. 10.41 of Part X or the TPA by the Australia to Europe Liner 
Association.  
 
Section 10.41 of Part X requires liner cargo shipping 
conferences to provide peak shopper bodies with ‘reasonably 
necessary’ information, upon request, for the purposes of 
negotiation. The Australian Peak Shippers Association alleged 
that AELA had breached the section by refusing its request to 
sight contracts between AELA and AELA’s provider of 
stevedoring services, P&O Ports, during negotiations on a 
proposed increase in outward terminal handling charges 
(OTHCs). 
 
After preliminary inquiries the ACCC decided to investigate the 
matter and is required under Part X of the TPA to report to the 
Minister for Transport and Regional Services on its 
investigation. The report cites a draft view that grounds exist for 
the minister to be satisfied that AELA contravened s. 10.41 in 
negotiations with APSA on OTHCs. 

MR 147/05 
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June 2006 

From the Small Business Commissioner  
The ACCC has successfully concluded legal proceedings 
against a scam franchising system which misled prospective 
franchisees offering high returns that never materialised. The 
ACCC is about to release its Competing Fairly Forum which 
includes scenarios and panel discussion underlining the 
importance of small business investors carrying out due 
diligence before signing up to such fraudulent schemes. 

Other key reports in the Briefing cover: 

● Merger proposals relating to the Australian Stock Exchange 
and the Sydney Futures Exchange and the proposed acquisition 
of paint manufacturer Wattyl by Barloworld. 

● ACCC concerns over a notification by Nestle regarding 
Nestle’s refusal to supply their branded products to Aldi unless 
certain conditions were met in relation to Aldi’s stocking of 
Nescafe branded coffee manufactured in Indonesia and Brazil. 

● The reauthorisation of the Australian Dairy Farmers’ 
collective bargaining arrangements.  

● The announcement of a nation-wide monitoring of jewellery 
catalogue and other advertising to test claims that consumers 
will make ‘savings’ by paying less than the ‘normal’ price.  

ACCC Chairman, Graeme Samuel, and I will both be speaking 
at the national Small Business Summit hosted by COSBOA at 
the end of June. The Chairman will address some of the current 
challenges facing small business and will outline how the 
ACCC’s role in areas of infrastructure, like transport and 
telecommunications, are critical to the interests of small 
business. 

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 
Compliance guide for small business 

The small business sector now has a dedicated guideline to 
assist it to understand the essential elements of trade practices 
law compliance programs.  The ACCC guide is designed to 
promote awareness of trade practices compliance issues in the 
small business sector and offer guidance on how to comply with 
the TPA. The guide also provides information on what the 
ACCC is likely to require from a small business should it fail to 
meet its trade practices obligations. 

MR 090/06 

 

Ladder safety alert issued 

A ‘safety alert’ highlighting essential precautions for the use of 
ladders around the home was launched in Adelaide by ACCC 
Commissioner John Martin. 

At least 83 Australians have died during the past five years after 
falling from their ladder and thousands more have been 
seriously injured. A study undertaken at Royal Adelaide 
Hospital concluded that deaths and injuries resulting from 
ladder falls have been increasing in recent years. Under the 
product safety provisions of the TPA, the ACCC is responsible 
for protecting Australian consumers from unsafe products. 
While some products, like ladders, are not unsafe in themselves 
there may be serious risks associated with their incorrect use, 
and the ACCC will always act to inform consumers about these 
dangers. 

Accident data indicates that the group primarily at risk of death 
or injury from the incorrect use of ladders are males at or 
nearing retirement age. The ACCC has produced a guide to 
educate home ‘handymen’ about the hazards associated with 
incorrect ladder usage, and how they can eliminate those risks.  

MR 111/06  

 

FRANCHISING 
Managing Director deceived small business investors 

The Federal Court has declared that Mr Daniel Albert, the 
Managing Director of Photo Safe Australia, Data Vault Services 
and ie Networks (all now in liquidation) misled and deceived 37 
small business investors in a series of scams which offered 
prospective franchisees high returns that never materialised. 

The court also declared that Mr Greg Zimbulis, sales manager 
of Photo Safe and Data Vault, engaged in similar conduct in 
breach of the TPA. The ACCC began legal proceedings against 
Mr Albert and Mr Zimbulis in April 2005 for their involvement 
in these franchising scams which the ACCC understands netted 
more than $3 million. Franchisees that signed up as Photo Safe 
or Data Vault distributors for amounts of up to $160 000, or that 
paid ie Networks for internet terminals, made small returns or 
no returns at all.   

Mr Albert admitted that he misled and deceived Photo Safe and 
Data Vault small business investors in breach of sections 52 and 
59 of the Act. Mr Zimbulis also admitted to making 
representations in breach of these sections of the Act. 

MR 034/06 
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CONSUMER AND SMALL BUSINESS PROTECTION 
Nation-wide monitoring of jewellery advertising   

Jewellery advertising has come under close scrutiny from 
Australia’s consumer protection agencies. State and territory 
Offices of Fair Trading and the ACCC are scrutinising 
catalogue advertising and contacting jewellers to test claims that 
consumers will make savings by paying less than the normal 
price. The agencies are concentrating on two-price advertising, 
such as ‘was $150/now $100’ or ‘$150 $100’. 

Such advertising implies that consumers will now save by 
paying less for an item than they would have paid earlier. But if 
those savings are not real—for example, if the item was never 
on sale at the ‘was’ price—such claims are likely to breach fair 
trading laws. 

Two-price advertising is popular in some sections of the 
jewellery industry. As part of the monitoring the agencies are 
requesting information from jewellers to support the claims they 
make about price savings. Responses will be carefully 
considered to see if any further action is required. 

MR 098/06 

 

Incorrect content labelling on socks  

CGS Trading Australia, importer, distributor and supplier of 
Aussiesox brand socks, has admitted to incorrectly labelling 
some of its socks. CGS claimed that a range of socks were ‘Pure 
Cotton’ when they were not composed entirely of cotton. CGS 
also represented that a range of its ‘Cotton Rich’ socks was 
composed of 98 or 95 per cent cotton when they were composed 
of no more than 84.4 per cent cotton. 

Mr Won Mo Yoon, director of CGS, also admitted to the 
incorrect labelling by CGS and acknowledged that he was 
knowingly concerned in the contraventions. 

The ACCC has accepted court enforceable undertakings in 
relation to this matter. 

MR 109/06 
 

Car advertisement fails to include all charges 

A Western Australian motor vehicle dealer, Southern Motors—
trading as Jason Mazda—has provided court enforceable 
undertakings to the ACCC to resolve concerns that the company 
had failed to include dealer delivery charges that were payable 
in addition to the advertised purchase price. In the ACCC’s 
view, the omission may have contravened the consumer 
protection provisions of the TPA. Jason Mazda cooperated with 
the ACCC and immediately took action to ensure such 
omissions would not occur again.  

The action follows the circulation throughout the industry of the 
ACCC’s Guidelines for Pricing in the Motor Vehicle Industry 
and a similar action taken recently by the ACCC against another 
Perth motor vehicle dealer.  

MR 108/06 

 

 

Refunds for website packages  

Stores Online International Inc has offered refunds to some 
customers who bought its website packages following 
settlement of an ACCC legal action. The refunds come from 
over $650 000 that was previously frozen under a federal Court 
order.    

The settlement of the proceedings was entered into by 
StoresOnline on the basis that it did not admit that it had 
engaged in any conduct in breach of the TPA. StoresOnline 
International Inc and StoresOnline Inc are Utah, USA based 
companies offering website packages to customers establishing 
e-commerce businesses.   

In reaching the settlement, the ACCC was aware of the 
importance of getting a practical solution for StoresOnline 
customers who believe that there were misled. The ACCC 
believes that the settlement allows disaffected StoresOnline 
customers to obtain quick redress.   

MR 099/06 

 

Beauty products’ ingredient labelling  

National retailer Priceline Pty Limited will correctly label 
cosmetics in its stores following an ACCC investigation. The 
ACCC has accepted court enforceable undertakings from 
Priceline, a retailer of beauty, health and home products. The 
company had sold a number of cosmetic product brands that did 
not comply with the Trade Practices (Consumer Product 
Information Standards) (Cosmetics) Regulations 1991.   

The standard requires cosmetic ingredients to be listed on the 
container, or on the product itself if the product is not packed in 
a container. Alternatively a list of ingredients should be made 
available to consumers at the point of sale.   

MR 091/06 

 

Car maker employee pricing backfires 

The ACCC has accepted court enforceable undertakings offered 
by GM Holden Ltd in relation to its recent high profile ‘You 
Pay What We Pay’ advertising campaign. The promotion ran 
from October to December 2005 and claimed that ‘For the first 
time ever, all Australians can enjoy the financial benefit of 
Holden Employee Pricing’. 

An investigation revealed that GM Holden employees received 
discounts that were not available to the general public. These 
included discounts on factory fitted options and accessories as 
well as a discounted dealer delivery fee. 

GM Holden believed that the inclusion of fine print 
qualifications regarding options, accessories and dealer delivery 
fee limited the offer to the baseline price of the vehicle. In the 
ACCC’s view the headline statement ‘You Pay What We Pay’ 
was so powerful that no qualification in fine print could undo 
the message it conveyed to consumers. After being approached 
by the ACCC GM Holden worked cooperatively with the 
ACCC to resolve the concerns.   

MR 087/06 
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Just Squeezed fruit juices changes branding 

The Just Squeezed Group will stop manufacturing fruit juice 
under the brand name just Squeezed fruit juices after the ACCC 
raised concerns that the labelling misrepresented the contents of 
its products. The Just Squeezed Group manufactures and 
supplies fruit juice products to most states and territories in 
Australia. Of these products only just Squeezed orange juice 
contains fresh juice—ranging from 25 per cent to 75 per cent 
depending on seasonal factors. The rest of the just Squeezed 
range of fruit juices contain only reconstituted juice. 

In the ACCC’s view the prominence of the words ‘just 
Squeezed’ on the labels, together with images of fruit and words 
such as ‘Orange Juice’ and ‘Apple Juice’, created an overall 
impression that each product was made directly from the fruit 
shown on the labels and did not contain reconstituted juice. 

The ACCC has accepted court enforceable undertakings to 
address concerns that the Just Squeezed Group may have 
breached sections 52, 53(a) and 55 of the TPA. These sections 
prohibit misleading or deceptive conduct and the making of 
false representation in relation to the composition, nature and 
manufacturing process of goods.   

MR 077/06 

 

PRODUCT SAFETY 
Action against jack supplier 

The ACCC has instituted legal proceedings against Trade Quip 
Pty Ltd and one of its directors, Mr Bruce Yarwood, for 
allegedly supplying a non-compliant hydraulic trolley jack and 
making false, misleading or deceptive representations. 

Specifically, the ACCC alleges that the company supplied a 
hydraulic trolley jack that did not comply with the mandatory 
consumer safety standard for trolley jacks. The ACCC further 
alleges that Trade Quip and Mr Yarwood represented that 
certain Australian Standards were applicable to a range of its 
automotive engineering products and that those products had 
been fully tested to comply with standards when this was not 
the case.   

MR 072/06 

 

Actions against baby goods suppliers   

The ACCC has instituted criminal proceedings in the Federal 
Court, Melbourne against Skippy Australia for supplying baby 
walkers that allegedly did not comply with the mandatory 
consumer product safety standard.   

It is also alleged that false representations were made about the 
particular standard of one model of cot supplied by Skippy 
Australia and the availability of refunds in contravention of 
sections 75AZS(1), 75AZC(1)(a) and 75AZC(1)(k) of the TPA 
respectively. 

In a separate matter, Baby Dynamics Pty Ltd will correctly label 
the Baby Dynamics 3 in 1 Walker following an ACCC 
investigation. The ACCC has accepted court enforceable 
undertakings from Baby Dynamics, which imported and 
distributed about 280 baby walkers to retailers throughout NSW 
and the ACT for supply to consumers under the description ‘3 
in 1 Walker’. The 3 in 1 Walker did not comply with the Trade 

Practices (Consumer Product Safety Standard) (Baby Walkers) 
Regulations 2002, as no warning labels were fixed to the 
product.   

The labelling is important information for parents and guardians 
as it alerts them to potentially life-threatening risks  associated 
with use of the baby walker.  The non-compliant baby walker 
was discovered by ACCC staff during a national product safety 
survey. 

MR 114/06 and 102/06 

 

RESTRICTIVE TRADE PRACTICES 
Counselling training services price fix 

The ACCC accepted court enforceable undertakings from the 
Northern Rivers Gestalt Institute Incorporated, trading as the 
Northern Rivers Gestalt Institute, over an attempt to increase 
the prices charged by Gestalt institutes across Australia for 
Gestalt counselling training services.    

The ACCC alleged that in December 2005 a director of the 
Northern Rivers Gestalt Institute sent an email to the directors 
of eight other Gestalt institutes seeking their agreement to 
collectively raise fees in contravention of section 45 of the TPA, 
which prohibits price fixing. 

The Northern Rivers Gestalt Institute has cooperated with the 
ACCC’s investigation, admitted the alleged conduct, and 
offered court enforceable undertakings to address the ACCC’s 
concerns.   

MR 117/06 

 

Showmen’s Guild boycott 

The Showmen’s Guild of Australasia will be restrained from 
discouraging showmen from taking part in ‘non-guild’ shows 
following injunctions made by the Federal Court, Sydney. 

The court declared that the Showmen’s Guild had breached 
section 45 of the Act and Competition Code of New South 
Wales by attempting to induce its members to boycott Cessnock 
County Fair in 1998.   

The injunctions are part of a settlement of the ACCC action 
against the guild, eight members and their associated companies 
for conduct alleged to breach the TPA and the Competition 
Code of New South Wales. The guild also provided court 
enforceable undertakings to the ACCC. The ACCC will 
continue to monitor the competitiveness of this industry. 

MR 100/06 

 

MERGERS AND ACQUISITIONS 
Stock Exchange/SFE merger not opposed 

The ACCC will not oppose the merger between the Australian 
Stock Exchange and the Sydney Futures Exchange as it 
considers the proposed acquisition is unlikely to substantially 
lessen competition given strong evidence that the ASX and SFE 
are separate monopolies, to a large extent do not compete 
already and are unlikely to substantially compete in the future.   



________________________________________________________________________________ 

ACCC briefing *for details visit ACCC website www.accc.gov.au see Media Releases  4 

Market inquiries raised some concerns about access to the 
ASX’s clearing and settlement facility, CHESS, for clearing 
equities. However, given that the SFE’s clearing and settlement 
system is unable to clear equities, it was apparent that the 
merger is not the cause of the concerns about access. Similarly, 
market inquiries raised some concerns about recent increases in 
ASX and SFE fees. These increases were unrelated to the 
merger and further illustrate the lack of competitive constraint 
between the ASX and SFE. 

MR 110/06 

 

Proposed electricity merger  

The ACCC released a statement of issues on the proposed 
acquisition of the South Australian assets of NRG by 
International Power, seeking further information on market 
definition and a number of competition issues which the ACCC 
has identified. The ACCC anticipates making a final decision 
on the proposed acquisition by 28 June 2006. 

MR 104/06 

 

Market inquiries on paint merger proposal  

The ACCC will undertake market inquiries on a divestiture 
proposal that has been offered by Barloworld to address the 
ACCC’s preliminary competition concerns arising from the 
proposed acquisition of Wattyl.   

The proposal contemplates the divestment of Barloworld’s 
Bristol brand, up to 50 of Barloworld’s 85 company-owned 
Bristol stores and the rights to the 35 store Bristol Banner 
Group franchise. Barloworld also proposes to divest its Glen 
Waverley manufacturing facility, if required by the purchaser of 
the divested assets. 

The ACCC will consider whether the divestiture proposal 
would ensure that the proposed acquisition does not 
substantially lessen competition, taking into account 
information from market participants. Following its market 
inquiries, the ACCC may decide to accept the proposal in part 
or in whole, or reject it and make a final decision opposing the 
acquisition.   

MR 103/06 

 

Childcare centre divestitures accepted 

ABC Learning Centres Limited has provided a court 
enforceable undertaking to divest five child cares centres in 
regional areas in order to obtain ACCC approval for its 
acquisition of Kids Campus Limited. 

The acquisition of long day child care centres can affect 
competition on a local basis, so the focus of the ACCC’s 
investigation was on those local areas where child care centres 
were being acquired. The ACCC considers that this undertaking 
is necessary to ensure that prices for long day child care 
services in these areas do not rise as a result of the merger and 
that, in particular, parents in regional areas continue to have a 
choice of long day child care services for their children. 

The ACCC conducted extensive market inquiries and has 
determined that, subject to the divestitures required by the 

undertaking, the acquisition will not lead to a substantial 
lessoning of competition in any relevant market. 

MR 101/06 

 

Acquisition of imaging services not opposed 

The ACCC will not oppose the acquisition by Lake Imaging of 
diagnostic imaging practices in Ballarat and Geelong from St 
John of God Healthcare after receiving court enforceable 
undertakings from the health care providers. These undertakings 
address potential competition concerns about the supply of 
ultrasound services in Ballarat. The undertakings remove 
possible contractual impediments to certain potential new 
ultrasound providers commencing practice in Ballarat.  

MR 046/06 

 

AUTHORISATIONS AND NOTIFICATIONS 
Dairy farmer bargaining arrangements authorised 

The ACCC granted conditional authorisation to Australian 
Dairy Farmers Limited, allowing its dairy farmers to continue to 
collectively bargain with dairy processors.  

Dairy farmers have been able to collectively bargain with their 
respective dairy processors since 2002. The collective 
bargaining arrangements have now been reviewed by the ACCC 
and it has concluded that the arrangements continue to be in the 
public interest. In particular, the ACCC considers that the 
arrangements are likely to provide a mechanism through which 
dairy farmers can have more effective input into their raw mild 
supply contracts.   

The ACCC has accordingly extended the immunity previously 
granted to dairy farmers until 30 June 2011. Participation in the 
collective bargaining process remains entirely voluntary for 
both dairy farmers and processors and the arrangements do not 
involve collective boycott activity.   

MR 094/06 

 

Tribunal says no to collective boycott for chicken growers   

The Australian Competition Tribunal issued a decision denying 
authorisation to members of the Victorian Farmers Federation 
(VFF), replacing the conditional authorisation which had been 
granted to the VFF by the ACCC.   

The VFF sought authorisation to allow its members to engage in 
collective bargaining with the processors to whom they provide 
chicken growing services and to allow each of these groups to 
collectively withdraw their services (that is, to boycott) their 
respective processors in certain circumstances. The ACCC 
granted conditional authorisation to the arrangements in March 
2005, considering that under certain, restricted circumstances, 
the proposed arrangements could result in benefits to the public 
and that on balance it was appropriate to authorise. The 
Victorian chicken meat processors subsequently sought review 
by the Tribunal of the ACCC’s decision to authorise the 
collective boycott arrangements.   

The Tribunal was concerned about the outcome of a collective 
boycott, noting its potential to inflict harm was too uncertain to 
be able to say whether that outcome could be in the public 
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interest. Accordingly, the Tribunal has denied authorisation to 
the VFF’s collective boycott arrangements.   

MR 092/06 

 

James Hardie withdraws notification 

James Hardie withdrew a notification concerning its proposed 
distribution policy for the supply and re-supply of its fibre 
cement products. James Hardie lodged a notification with the 
ACCC on 23 December 2005 as implementation of the policy 
may constitute exclusive dealing under the TPA.   

The policy attempted to restrict the re-supply of James Hardie’s 
fibre cement products to competitor fibre cement manufacturers 
and associated distributors; and require distributors who sold 
James Hardie’s new technology differentiated products to 
acquire all of their fibre cement products from James Hardie. 
The withdrawal follows the release of the draft notice proposing 
to revoke the notification. The ACCC had formed the 
preliminary view that the new distribution policy would have 
the effect of substantially lessening competition and would not 
result in a public benefit.   

MR 081/06 and 106/06 

 

Collective negotiations by container transporters proposed  

The ACCC issued a draft determination proposing to authorise 
the Container Logistics Action Group (CLAG) to engage in 
collective negotiation with the stevedores at Port Botany.  
CLAG is a group of container carriers, custom brokers and 
freight forwarders involved in the transportation of containers to 
and from Port Botany.   

The proposed authorisation will enable CLAG’s members to 
collectively negotiate terms of access to the terminal, as well as 
the price of a range of services supplied by the stevedores, such 
as container storage charges. The ACCC assessed CLAG’s 
proposal and considers that any anti-competitive detriment that 
may flow from it is likely to be minimal as the authorisation 
will not compel CLAG members or the individual stevedores to 
participate in the proposed collective bargaining discussions. 

MR 105/06 

 

Levy on sales of bricks allowed  

The ACCC granted authorisation for manufacturers of clay 
bricks and concrete masonry products to impose levies on the 
sales of their product. The funds will be used to promote 
bricklaying to young people and to provide subsidies to 
employers of apprentices in order to address a shortage of 
skilled bricklayers.   

The applicants—Australian Brick and Blocklaying Training 
Foundation, the Clay Brick and Paver Institute, the Concrete 
Masonry Association of Australia and their members—advised 
that the levies are likely to add $16–$20 to the cost of building 
an average brick house. However, reduced delays in 
construction that result from shortages of skilled bricklayers 
will produce savings for home buyers.  

MR 095/06 

 

Interim authorisation granted to Qantas-Orangestar 

The ACCC granted conditional interim authorisation to Qantas 
Airways Ltd to enter into a cooperation agreement to coordinate 
their flying operations and activities with Orangestar Investment 
Holdings, the holding company of Jetstar Asia and Valuair.    

The ACCC has granted interim authorisation to the 
arrangements while considering the merits of the substantive 
application, on condition that Qantas and Orangestar do not 
reach agreement on allocation of existing capacity or 
withdrawal of services on overlapping routes, and do not reach 
agreement not to enter routes to/from Australia.  

MR 115/06 

 

Re-authorisation of drug company code of conduct  

The ACCC is proposing to authorise a new edition of the code 
governing drug companies’ dealings with doctors for a period of 
three years. 

The code governs the activities of pharmaceutical companies 
when promoting prescription medicines to doctors. It has been 
developed by Medicines Australia, the national association 
representing the industry. The code also regulates matters such 
as drug company sponsorship of medical conferences, the 
payment of travel and accommodation expenses of doctors 
attending such conferences, and the provision of other forms of 
hospitality.   

The ACCC considers that the new edition of the code contains 
some improvements but remains concerned that it is not always 
effective in actually regulating drug companies’ conduct. It is 
proposing a condition to improve the level of transparency 
around companies’ provision of benefits to healthcare 
professionals. 

MR 093/06  

 

Changes to Agsafe accreditation allowed 

The ACCC issued a final decision authorising a number of 
minor changes to Agsafe’s accreditation scheme for handling 
and storage of agricultural and veterinary chemicals. Currently, 
Agsafe has authorisation for its accreditation scheme and Code 
of Conduct which contains provisions for Agsafe to apply 
trading sanctions to businesses that fail to meet its accreditation 
standards.   

Agsafe sought to vary its current authorisation to incorporate 
minor amendments which the ACCC has considered. The 
ACCC is of the view that the majority of amendments are minor 
in nature and do not affect the balance of public benefits and 
public detriments resulting from the current authorisations.   

MR 088/06 

 

Draft notice to revoke Nestle notification 

The ACCC issued a draft notice proposing to revoke a 
notification lodged by Nestle Australia on 2 December 2005.  
Nestle Australia lodged the notification after it learned that 
ALDI was selling NESCAFE brand instant coffee manufactured 
in Indonesia and Brazil.   
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Nestle Australia lodged the notification with the ACCC 
concerning a refusal by Nestle Australia to supply Nestle 
branded products and private label products to ALDI stores 
unless ALDI complied with Nestle Australia’s condition on the 
presentation and advertising of the products.  Nestle Australia 
told the ACCC that it wanted consumers to know that the 
imported products were not the coffee brands they were familiar 
with, and that they tasted different. However, the ACCC 
believes that Nestle Australia went further than was required to 
sufficiently inform consumers and that the refusal to supply 
ALDI was likely to have an anticompetitive purpose and effect 
and does not have public benefits.   

MR 075/06 

 

Joint marketing of PNG gas  

The ACCC issued a determination authorising the joint 
marketing in Australia of gas from the PNG Gas Project, a joint 
venture enterprise involving the production and sale of PNG gas 
to customers in Australia.   

This enables ExxonMobil Group, Oil Search Group, Mineral 
Resources Development Company Limited Group and the 
Merlin Petroleum Company to agree on common terms and 
conditions, including the price at which they will offer gas for 
sale.   

The ACCC considers that the project will generate substantial 
public benefits but cannot be certain that the benefits will 
outweigh any potential anti-competitive detriment for the entire 
life of the project. Accordingly, the ACCC granted 
authorisation for 16 years. 

MR 097/06 

 

REGULATED SERVICES 
Guide to resolution of access disputes 

The ACCC issued a guide to resolution of disputes involving 
access to certain monopoly services under Part IIIA of the TPA. 
Part IIIA sets out rules for businesses regarding access to 
infrastructure considered to be critical to competition in related 
markets, for example, railway tracks, water facilities and airport 
facilities. 

The guide is targeted at owners and/or operators of 
infrastructure and parties seeking access to a declared facility 
and/or service who are unable to agree on the terms and 
conditions of access. The guide explains the requirements for an 
access dispute and the process the ACCC will likely follow 
adopt in an arbitration.   

 MR 082/06 

 

Report on Part X investigation 

The ACCC issued its report to the Minister for Transport and 
Regional Services into an alleged breach of Part X of the TPA 
by the members of the Australia to Europe Liner Association. 
The ACCC’s investigation was in response to a complaint from 
the Australian Peak Shippers Association that the AELA had 
contravened negotiation obligations under Part X in relation to 
the introduction of increased origin terminal handling charges.   

The ACCC consulted with interested parties and has reported 
that grounds do not exist for the Minister to be satisfied that the 
members of the AELA contravened the negotiation provisions 
of Part X. The report urges both liners and shipper bodies to 
develop arrangements to manage confidential information that 
is necessary to Part X negotiations.  

MR 079/06 

 

Broadband connections nears three million 

The take-up of broadband services is approaching three million 
connections, according to the latest ACCC Snapshot of 
Broadband Deployment. Total quarterly growth in broadband 
was 12.1 per cent for the December 2005 quarter, completing 
the overall trend of consistent growth in broadband take-up 
throughout 2005. 

MR 073/06 

 

ACCC issues Competition Notice 

The ACCC issued a Part A Competition Notice in relation to 
Telstra’s wholesale line rental price increase. In December 
2005, Telstra raised the price of its Home Access product. This 
resulted in Telstra’s retail prices for the line rental component 
for the majority of its fixed voice products being below 
Telstra’s wholesale price for line rental.  

The ACCC considers the effect or likely effect of Telstra’s 
pricing includes hindering competition in various areas. The 
competition notice allows third parties to take action to seek to 
recover loss or damage for certain anti-competitive conduct that 
occurs while the notice is in force. It also provides various 
options for the resolution of the ACCC’s competition concerns. 

MR 086/06 

 

Telstra accounting separation report issued  

The ACCC issued its tenth imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra. The report presents key 
performance indicators comparing particular aspects of 
Telstra’s customer support services when supplied to wholesale 
and retail customers. Key performance indicators for fixed-line 
telephony and ADSL services are also reported. The report does 
not reveal any systematic discrimination by Telstra against its 
wholesale customers.   

The report also presents an imputation analysis that compares 
Telstra’s retail prices to the prices of three core 
telecommunications access services. The analysis is designed to 
reveal whether there are sufficient margins between Telstra’s 
retail prices and the prices it charges service providers to use the 
core services to allow efficient firms to compete at the retail 
level. 

The results for fixed-line voice services have been mixed, with 
increasing margins for fixed-to-mobile calls and declining 
margins for local services, international long distance and the 
overall bundle of fixed-line voice services.   

MR 080/06 



________________________________________________________________________________ 

ACCC briefing *for details visit ACCC website www.accc.gov.au see Media Releases  7 

Public consultation begun on Telstra’s undertakings  

The ACCC issued its discussion paper on Telstra’s latest PSTN 
originating and terminating access and local call service 
undertakings. These services are used by competitors to provide 
voice services in competition with Telstra. Telstra’s proposed 
undertakings prices involve a reduction in the LCS prices and 
an increase in the PSTN prices. 

Telstra claims these changes to pricing result from the need to 
recover costs and from a decline in the use of the traditional 
fixed network which have led to higher per minute charges. 
Telstra’s proposal involves a substantial restructuring of the 
pricing structure for fixed network services which will require 
detailed consideration. 

MR 096/06 

 

Telstra undertaking rejected 

The ACCC issued a final decision on Telstra’s line sharing 
service (LSS) connection and disconnection charges 
undertaking. The LSS provides access to part of the basic 
copper wire of Telstra’s customer access copper network, 
allowing competing carriers to provide their own broadband 
services to end-users while Telstra continues to provide voice 
services.    

The ACCC rejected the undertaking as it is of the view that the 
proposed connection and disconnection charges are not 
reasonable as they are well above the appropriate costs for this 
service. 

MR 074/06   

 

Draft decision to reject undertakings 

The ACCC announced a draft decision to reject the access 
undertakings submitted by Hutchison Telecommunications 
(Australia) Limited and Hutchison 3G Australia for the supply 
of the Mobile Terminating Access Service on its second and 
third generation GSM network.   

The undertakings proposed price and non-price terms under 
which Hutchison offered to supply the MTAS. The ACCC has 
rejected the series of undertakings because some of the terms 
and conditions are not reasonable. 

MR 089/06 

 

Vodafone undertaking rejected 

The ACCC announced its final decision rejecting Vodafone’s 
access undertaking to supply its mobile terminating access 
service on its second generation GSM. The ACCC rejected this 
undertaking as it considers that the terms and conditions 
contained within it are not reasonable. 

MR 071/06 

 

Interim determination in Chime-Telstra arbitration 

The ACCC published an interim determination in relation to an 
arbitration between Chime Communications, a subsidiary of 
iiNet, and Telstra Corporation Limited. The arbitration relates 
to the terms and conditions of supply of the unconditioned local 

loop service (ULLS) from Telstra to Chime. The interim 
determination sets the annual charge per service to be paid by 
Chime to Telstra for the ULLS while the ACCC continues to 
advance this and other ULLS arbitrations. 

MR 116/06 

 

Telecommunications access disputes 

Optus Networks Pty Limited and Optus Mobile Pty Limited 
have notified the ACCC of two access disputes under Part XIC 
of the TPA—one with Hutchison Telecommunications 
(Australia) Ltd and the other with Hutchison 3G Australia Pty 
Ltd. The disputes relate to the price paid by Optus for the 
domestic mobile terminating access service supplied by HTAL 
and H3GA. The ACCC has commenced the arbitration process. 

MR113/06 

 

Gas transmission investment approved  

The ACCC issued a draft decision approving a significant gas 
transmission investment in Victoria, ensuring that GasNet 
Australia has investment certainty and that Victorian gas users 
benefit from increased security of gas supply.   

The ACCC’s draft decision approves $62.5 million as prudent 
costs for the construction of the Corio Loop, which provides the 
potential for increased competition in Victoria through 
increasing gas flow capability. VENCorp has forecast the need 
for this project pursuant to its system planner role for the gas 
industry in Victoria.   

MR 076/06 

 

REGIONAL OUTREACH 
New South Wales  

The ACCC Outreach Program aims to work with business and 
community organisations to increase awareness of the role of 
the ACCC and the Trade Practices Act. This role has developed 
from a small business and consumer focus to include other 
issues such as product safety. 

In NSW over the last few months, this message has been taken 
to both the Central West and New England regions. There has 
been particular attention paid to smaller communities and the 
way in which they access this information.  

From this consultation, it has been seen that the audience has 
particular interest in the area of scams, debt collection and 
petrol pricing. Information on product safety has also been 
supplied to a number of community groups in these regions of 
NSW, as awareness of the role of the ACCC has increased.  

The Outreach team in NSW will continue to target other regions 
in coming months to continue to raise awareness of these 
important issues. 

 

South Australia 

The South Australian office recently took part in the South 
Australian Franchising Expo. Staff from the ACCC attended a 
stall in conjunction with the Business Enterprise Centre 
Network with the aim of providing information and advice to 
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potential franchisees and franchisors about their rights and 
obligations under the Trade Practices Act and, more 
specifically, under the Franchising Code of Conduct. Potential 
franchisees were keen to ask questions about how the Code 
applies and were particularly interested in finding out about 
what information they are entitled to before entering into a 
franchise agreement.  

The Outreach Team in South Australia has also continued to 
tour the regions, visiting towns such as Ceduna, Broken Hill, 
the Barossa Valley, Gawler and Kadina to better inform 
consumers and businesses about their rights and obligations 
under the TPA. 

 

Queensland 

The Outreach Manager for South East Queensland and Northern 
NSW, Albert Julum, conducted presentations to Chambers of 
Commerce at Byron Bay and Kyogle. Albert was interviewed 
by Paradise Radio in Ballina about the ACCC’s Rural & 
Regional program. Albert also hosted a stand at Farmfest 
Agricultural Field Day just outside Toowoomba, which attracts 
an audience of approx 70,000 visitors, and he provided 
information and publications informing both businesses and 
consumers about their rights and obligations under the Trade 
Practices Act. 

Dave Sutherland has taken on the role as Outreach Manager for 
North Queensland and travelled to North Queensland in June to 
continue the liaison work in the region as well as make 
arrangements for future events. 

 

Northern Territory 

Staff from the Northern Territory office attended the Central 
Australian Expo in Alice Springs for 2 days in early March to 
increase awareness of the ACCC and the role of the TPA. The 
Outreach team will continue to visiting other regions and events 
in coming months with the aim of raising awareness of 
important Trade Practices issues  

 

Victoria 

Victoria’s Small Business Festival—Energise Enterprise 
2006—took place in June. The ACCC gave presentations at 
seven small business seminars across Victoria. These were held 
in Melbourne, Bendigo, Geelong, Ararat, Camperdown, 
Morwell and Albury-Wodonga. 

John Martin, Small Business Commissioner, presented at the 
inaugural event in Bendigo, which coincided with the launch of 
the festival. 

The Small Business Roundtables, run by Federal Minister for 
Small Business Fran Bailey, took place in regional Victoria in 
the second week of June. The ACCC was represented by 
Melbourne staff at Geelong, Ballarat and Shepparton events.   

 

Tasmania 

The Tasmanian Outreach team had a booth at Agfest for 3 days, 
from 4–6 May. Agfest is Tasmania's largest rural show and is 
held annually at Carrick, in northern Tasmania. 

 

Western Australia 

As part of their Small Business program, the Perth office will 
have a stand at the upcoming Business Opportunities Expo, held 
on the 23–25 June at the Burswood Convention Centre. 

 

STATE AND TERRITORY CONTACTS 
New South Wales 

David Badewitz and Martino Santi 

Ph: (02) 9230 9133 

 

South Australia  

Rhys Benny 

Ph: (08) 8213 3444 
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Albert Julum and David Sutherland 

Ph: (07) 3835 4666 

 

Northern Territory 

Kerry Leigh Taylor 

Ph: (08) 8946 9666 

 

Victoria 

Celia Himmelreich 

Ph: (03) 9290 1800 

 

Tasmania 

Amir Paz 

Ph: (03) 6215 9333 

 

Western Australia 

Vern Gardam and Bianca Sumner 

Ph: (08) 9325 0600 

 

 

 



 

August 2006 

From the Small Business Commissioner  

Some items in ACCC briefing refer to media releases (MR, with number and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC 
briefing by emailing small.business@accc.gov.au. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

This edition of ACCC briefing refers to the ACCC release of a 
Franchise start-up checklist, a new publication to better equip 
potential franchisees in assessing franchise opportunities before 
making a decision to commit.  

I recently took part in a franchising roundtable conducted by the 
Business Review Weekly (BRW) which was the feature of a 
BRW in late July. The roundtable demonstrated that franchising 
continues to provide an excellent model for small business 
growth and that the code of conduct, administered by the 
ACCC, is generally working effectively. However, the 
discussion also revealed challenges in ensuring that there is 
mutuality of interest between franchisors and franchisees on a 
fair and reasonable basis—particularly in retail franchising 
where retail tenancy leases add a further layer of escalating cost 
and complexity. The Minister for Small Business the Hon. Fran 
Bailey has announced a review into the disclosure aspects of the 
Franchising Code of Conduct and the ACCC will be providing a 
submission to the review on the effectiveness of existing 
requirements.  

Other highlights in this Briefing include: 

 ● new merger process guidelines released by the ACCC 

 ● ACCC success in a case where liquor licence deeds 
initiated by Woolworths in its dealings with smaller liquor 
outlets were found by the Federal Court to be anti-
competitive. 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
Scams, frauds and your business: Competing Fairly Forum 

The ACCC launched the latest of its Competing Fairly Forums, 
Scams frauds and your business (DVD format) at the COSBOA 
National Small Business Summit. The ACCC plays an active 
role in investigating and prosecuting scamsters and the Trade 
Practices Act contains many provisions that prohibit different 
forms of scam conduct.  

Three main types of scams are likely to affect small businesses: 

● false invoicing scams 
● business start-up scams 
● e-commerce scams 

Each of these is examined in detail in this CFF and discussed by 
a panel comprising the ACCC Chairman Graeme Samuel and 
prominent small business, franchising and e-commerce industry 
representatives. 

 

Screenings of the CFF can be organised by contacting the 
ACCC small business helpline on 1300 302 021.  

MR 141/06 

 
Start-up checklist for small business 

People buying or starting a new small business now have a 
handy, pocket-sized reference guide to help them in their 
investment decision: Trade practices start-up checklist for 
small business.  

The ACCC recommends that you check and verify all 
information relevant to the decision to invest in a small business 
before signing any contracts. Sometimes a legitimate business 
opportunity can in fact turn out to be a fraud. The checklist will 
help ensure that key areas of concern are addressed even when 
emotions and excitement at the prospect of a new venture are 
running high.  

While most vendors are honest and willing to provide all 
relevant information, small business operators need to be wary 
of claims that seem too good to be true, are unsubstantiated or 
lack financial and written records. The Trade practices start-up 
checklist for small business covers key things to consider before 
signing any contracts.  

MR 142/06 

 

FairStore guide for Indigenous communities  

FairStore, a best practice guide for businesses servicing 
Indigenous communities in rural and remote areas of Australia 
has been issued by the ACCC. The guide will help businesses 
and their staff comply with fair trading laws, warranties and 
refunds and the provision of store credit or ‘book-up’.  

By developing understanding and respect between store owners, 
operators and staff and the Indigenous communities the guide 
seeks to encourage businesses to develop and improve trading 
standards.  

MR 155/06 

 

New merger process guidelines 

The ACCC issued the Merger review process guidelines 2006 
that refine and expand on the processes followed by the ACCC 
when considering mergers and acquisitions. The Guidelines for 
informal merger review (October 2004) have been 
comprehensively reviewed. The review indicated merger 
processes could be further publicly clarified and that some 
expansion of the guidelines was warranted. 

The key to an effective merger review regime in Australia is 
processes that recognise both the importance of speedy and 
efficient clearances of the many mergers that do not breach the 
statutory prohibition on anti-competitive mergers and the timely 
and effective resolution or challenge of those that do. These  

 

 



guidelines outline the processes that achieve this in line with 
international best practices.  

MR 130/06 

 

FRANCHISING 
Franchisee start-up checklist 

The ACCC issued a new publication to help prospective 
franchisees make informed decisions about buying a franchise. 
It is very important that prospective franchisees fully 
understand their legal rights and obligations before entering into 
a franchising agreement.  

The ACCC’s main message is for people to be diligent and 
make informed decisions before signing any contracts when 
joining a franchise business. The Franchisee start-up checklist 
is designed to help potential franchisees with their investment 
decision and is a practical guide to requirements under the 
Franchising Code of Conduct and important franchising issues.  

MR 145/06 

 

Alleged contraventions by ice drink franchisor 

The ACCC instituted legal proceedings against Kyloe Pty Ltd, 
Impact Design Accessories Pty Ltd and associated persons 
alleging contraventions of the Franchising Code of Conduct and 
s. 51AD of the TPA. 

The ACCC alleges that Kyloe, Impact and associated persons, 
among other things, failed to provide franchisees with a 
disclosure document or a 7-day cooling off period and provided 
earnings information that was not based on reasonable grounds. 

The ACCC further alleges that the contraventions are a direct 
consequence of the respondent’s failed attempt to contract out 
of the Franchising Code of Conduct by calling its contracts 
‘sub-distribution agreements’ rather than franchise agreements.  

MR 163/06 

 

Federal Court fines franchisor for contempt 

Mr Arthur Spencer, the sole director of Contact Plus Group Pty 
Ltd (in liquidation), was fined $8000 and ordered to pay the 
ACCC’s legal costs on an indemnity basis after being found 
guilty of contempt of a previous Federal Court order.  

The ACCC brought contempt proceedings against Mr Spencer 
alleging he had not complied with orders made in February 
2006. The orders required Mr Spencer to provide certain people 
with whom Contact Plus had dealt with a disclosure document 
compliant with the requirements of the Franchising Code of 
Conduct and a copy of the court’s orders.  

MR 126/06 

 

CONSUMER AND SMALL BUSINESS PROTECTION 
Implied warranties for mobile phones can’t be denied 

The Federal Court has declared that LG Electronics Australia 
made false or misleading representations in several of its online 
mobile telephone user manuals and so breached the consumer 
protection provisions of the TPA. The court found that LG 

made false or misleading representations about the existence 
and duration of statutory conditions and warranties implied by 
the TPA and also about the rights and remedies that were 
available to mobile telephone owners/consumers. 

MR 149/06 
 

Settlement of action against provider of debt relief services 

Fox Symes & Associates Pty Ltd and its directors, Mr Tim 
Maher and Ms Deborah Southon, have given undertakings to 
the Federal Court as part of a settlement of the ACCC’s legal 
action against them.  

Fox Symes is a corporation providing a range of debt relief 
services. The ACCC alleged that, in its dealings with particular 
individuals, Fox Symes engaged in conduct that was misleading 
or deceptive and had acted unconscionably in contravention of 
the TPA.  

MR 129/06 

 

PRODUCT SAFETY 

High lift ‘farm jacks’ declared unsafe 

High lift vehicle ‘farm jacks’ supplied by TWM Imports have 
been declared unsafe by the Federal Court after ACCC 
litigation. The court found, by consent, that TWM had 
contravened the TPA by supplying the 48” Farm Jacks which 
did not comply with the 2003 prescribed consumer product 
safety standard.  

The ACCC is particularly concerned that TWM started 
supplying the unsafe 48” Farm Jack after the Federal Court 
found them in breach of the mandatory safety standard relating 
to trolley jacks in December 2004. 

MR 160/06 

 

   RESTRICTIVE TRADE PRACTICES 
Woolworths’ liquor licence deeds found anti-competitive 

The Federal Court found that Woolworths contravened the 
exclusionary (primary boycott) provisions of the TPA in its 
dealings with the Ettamogah Hotel at Campbelltown and Global 
Beer in Tweed Heads. The court also found that Woolworths 
had contravened the Act by entering into deeds with applicants 
for liquor licences for the purpose of substantially lessening 
competition in packaged liquor markets in the geographic areas 
of Campbelltown, Tweed Heads and Arncliffe/Rockdale.  

On 30 June 2003 the ACCC instituted legal proceedings in the 
Federal Court Against Woolworths Limited and Liquorland 
(Australia). The ACCC alleged that the companies’ conduct 
contravened the exclusionary (primary boycott) provisions of 
the TPA and was engaged in for the purpose of substantially 
lessening competition in the packaged takeaway liquor markets.  

In May 2005 the Court ordered Liquorland to pay pecuniary 
penalties of $4.75 million after the company admitted to five 
contraventions. Woolworths was not part of that settlement and 
the case against Woolworths proceeded to a full hearing.  

MR 147/06 
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High Court refusal in telecommunication case 

The High Court has refused the ACCC special leave to appeal 
the judgement of the Full Federal Court regarding a marketing 
system operated by Australian Communications Network Pty 
Ltd. The High Court refused leave on the grounds that there 
were insufficient prospects of success.  

The ACCC instituted proceedings against ACN, a seller of 
telecommunications services, for alleged breaches of the 
pyramid selling scheme provisions of the Act. In March 2005 
the late Justice Selway found that ACN had contravened 
s. 65AAC of the Act. ACN subsequently appealed the decision 
and in October 2005 the Full Federal Court allowed the appeal. 
The ACCC then filed an application for special leave.  

MR 123/06 

 

MERGERS AND ACQUISITIONS 
Cooperative trans-Tasman mergers review protocol 

A protocol to enhance cooperation in dealings relating to the 
review of trans-Tasman mergers has been agreed to by the 
ACCC and the New Zealand Commerce Commission. 

The Cooperation Protocol for Merger Review covers 
cooperation on specific transactions being considered by both 
agencies; merger reviews being considered by one agency, but 
where there is potential for the other agency to assist with the 
review; and a general cooperation and information exchange 
between the agencies to assist each other in carrying out their 
general merger review responsibilities. 

The Australian and New Zealand governments have agreed to 
amend the Trade Practices Act 1974 (Australia) and the 
Commerce Act 1986 (New Zealand) to facilitate the exchange of 
information between the agencies. 
MR 158/06 and 174/06 

 

Proposed acquisition of BabyLove Products  

The ACCC has invited information and comment on the 
manufacture and supply of child car restraints in Australia as 
part of its assessment of Britax Childcare Pty Ltd’s proposed 
acquisition of BabyLove Products Pty Ltd. 

Both Britax and BabyLove manufacture and supply child car 
restraints and import and distribute strollers and prams for the 
Australian market. The ACCC is concerned the acquisition 
could lead to a substantial lessening of competition in the 
markets for the manufacture and supply of child car restraints in 
Australia because of the lack of competitive constraints on the 
merged entity in setting prices and quality of car restraints.  

MR 162/06 

 

Paint acquisition opposed 

Following comprehensive investigations and inquiries, the 
ACCC opposed Barloworld’s proposed acquisition of Wattyl, 
having decided the acquisition could substantially lessen 
competition for the manufacture and supply of architectural and 
decorative paints in Australia and as such be in breach of s. 50 
of the Trade Practices Act. 

The ACCC was concerned that brand awareness and access to 
resellers’ shelf space would prevent smaller and niche 
competitors expanding or preventing price increases by the 
merged firm.  

Barloworld had also proposed divesting certain Bristol assets, 
but the ACCC believed that divesture proposal would not be 
sufficient to resolve its competition concerns. 

MR 150/06 

 

AGL/Alinta joint merger not opposed 

The ACCC will not oppose the proposed Alinta/AGL joint 
merger proposal, after accepting court enforceable undertakings 
from Alinta for the proposal under s. 87B of the Act.  

The ACCC originally identified concerns regarding the 
aggregation of ownership interests in gas pipeline interests in 
New South Wales and Western Australia. The ACCC was 
particularly concerned about aggregation of interests in the 
Eastern Gas pipeline and the Moomba to Sydney pipeline and 
aggregation of interests in the Dampier to Bunbury pipeline and 
the Parmelia pipeline.  

By ring fencing Alinta’s interests in the Australian Pipeline 
Trust ( the owner of the Moomba to Sydney pipeline and 
Parmelia pipeline) and providing for the eventual divestment of 
that interest, Alinta has alleviated these gas pipeline aggregation 
competition concerns. Alinta has also committed to divest 
AGL’s contracts for the supply of management and operational 
services to the Moomba to Sydney pipeline and Parmelia 
pipeline. The ACCC will conduct further market inquiries to 
determine whether divestment of these contracts is required.  

MR 133/06 and 172/06 

 

Acquisition of the Sale and Korumburra saleyards  

The ACCC has issued a statement of issues on the Victorian 
Livestock Exchange Ltd’s acquisition of the Sale and 
Korumburra saleyard business, and invited further information 
and comment on the subject. 

The statement of issues seeks information on areas of 
competition the ACCC has been investigating during its 
assessment of VLE’s acquisition, including the nature of the 
markets and methods used for livestock sales, the height of 
barriers to entry and the existence and possible use of 
countervailing power by saleyard users. 

MR 131/06 

 

AUTHORISATIONS AND NOTIFICATIONS 
Tougher reporting for drug companies dealing with doctors 

The ACCC imposed an important condition on a revised code 
governing drug companies’ dealings with doctors. The 
condition will raise transparency about functions sponsored by 
pharmaceutical companies. It will require a greater level of 
detail about the functions including cost and the type of 
hospitality provided. The information will also be available to 
the public, via a website, in a timely manner. 

The code, developed by Medicines Australia, governs the 
activities of pharmaceutical companies when they promote 
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prescription medicines to doctors. The code regulates matters 
such as drug company sponsorship of medial conferences; the 
payment of travel and accommodation expenses of doctors 
attending such conferences; and the provision of other forms of 
hospitality. The condition aims to assist scrutiny of sponsorship 
activities of pharmaceutical companies by the general public. 

MR 161/06 

 

Collective negotiations by corporate bookmakers  

The ACCC granted authorisation allowing corporate 
bookmakers, through the Association of Australian 
Bookmaking Companies, to collectively negotiate information 
access fees with certain racing and sporting bodies.    

The ACCC considers that the AABC’s arrangements are likely 
to result in benefits to the public by facilitating transaction cost 
saving for all parties, and by increasing the input of AABC 
members into their future contracts with racing and sporting 
bodies. 

MR 157/06 and 128/06 

 

Transition period for insurance pool allowed 

The ACCC renewed authorisations of a public liability 
insurance joint venture arrangement for a transition period, 
providing for the collective supply of public liability insurance 
to eligible not-for-profit organisations’ through a co-insurance 
pool. The members of the co-insurance pool, trading as 
Community Care Underwriting Agency are Allianz Australia 
Insurance Limited, QBE Insurance (Australia) Limited and 
NRMA Insurance Limited.  

Since the co-insurance pool arrangements were originally 
authorised in March 2004, the public liability insurance market 
has ‘softened’ and there are now many more insurers offering 
public liability insurance to NFPOs and premiums are more 
affordable. Consequently, the ACCC considers that NFPOs that 
have current policies with CCUA will be able to source public 
liability insurance without these arrangements in place, either 
from one of the CCUA members individually, or another 
insurance provider.  

MR 153/06 

 

Collective negotiations proposed at Port Botany  

The ACCC issued a final determination authorising the 
Container Logistics Action Group to engage in collective 
negotiation with the stevedores at Port Botany. CLAG is a 
group of container variers, custom brokers and freight 
forwarders involved in the transportation of containers to and 
from Port Botany.  

The authorisation will enable its members to collectively 
negotiate terms of access to the terminal, as well as the price of 
a range of services supplied by the stevedores, such as container 
storage charges. The ACCC assessed CLAG’s proposal and 
considers that any anti-competitive detriment that may flow 
from it is likely to be minimal as the authorisation will in no 
way compel CLAG members or the individual stevedores to 
participate in the proposed collective bargaining discussions. 

MR 105/06 

ADMA code of practice authorised 

The ACCC granted conditional authorisation to the Australian 
Direct marketing Association’s 2006 code of practice. ADMA’s 
2006 code of practice is intended to protect consumers from 
undesirable direct marketing practices and provide additional, 
non-legislative avenues for consumers to seek redress if things 
go wrong.  

The ACCC considers that the revised code is likely to provide 
some benefits to the public, for example by requiring direct 
marketers to have a comprehensive complaints-handling 
process. The ACCC has, however, imposed several conditions 
which require that ADMA review the code and annually report 
the findings to the ACCC. 

MR 146/06 

 

Brisbane horse-racing joint venture allowed 

The ACCC granted authorisation to a joint venture arrangement 
to develop thoroughbred horse racing facilities at the 
Queensland Turf Club and Brisbane Turf Clubs.  

The authorisation allows Queensland’s two major racing clubs 
to efficiently coordinate and finance some operations, take 
advantage of operational synergies and other cost savings. The 
ACCC is satisfied that any anti-competitive detriment will be 
outweighed by a public benefit in the form of cost savings to the 
clubs. No significant issues were raised by interested parties 
during public consultations. 

MR 144/06 and 118/06 

 

Taxi authorisations revoked 

The Australian Competition Tribunal has issued its decision to 
revoke 12 authorisations granted to a number of taxi networks 
across New South Wales, Victoria and South Australia. The 
authorisations allowed the networks to require taxi operators 
and drivers to accept certain forms of non-cash payments 
approved under the Cabcharge Account System.  

In 2005 the ACCC concluded a review of the authorisations in 
response to a number of complaints. Following wide 
consultation, the ACCC decided not to revoke the 
authorisations.  

Mr Michael Jools, President of the NSW Taxi Drivers 
Association, applied to the Australian Competition Tribunal for 
a review of the ACCC’s decision. The Tribunal decided to 
revoke the authorisations on the basis that the benefit of 
certainty of acceptance of non-cash payments was not sufficient 
to sustain the authorisations. The Tribunal agreed with the 
ACCC’s proposition that irrespective of the authorisations, 
operators and drivers are likely to continue to accept non-cash 
payments. 

MR 143/06 

 

Baseball Federation notification to be revoked  

The ACCC issued a draft notice proposing to revoke the 
exclusive dealing notification lodged by the Australian Baseball 
Federation Inc. The ACCC is proposing to remove immunity 
for conduct associated with the ABF’s merchandise licensing 
program.  
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The ABF is a national baseball body, which supplies services 
including affiliation, marketing and management. The ABF 
lodged its notification as it offers these services to state and 
territory baseball association, regional associations, clubs and 
players on condition that they acquire uniforms and baseballs 
from licensed third party suppliers.  

The ACCC has monitored the ABF’s licensing in recent years 
and expressed concern over its operation. In particular, high 
administration costs have absorbed much of the revenue raised. 
The ACCC is satisfied that the benefits from the program do not 
outweigh the likely detriment generated by the program.  

MR 135/06 

 

Fruit marketing scheme denied  

The ACCC issued a final determination denying authorisation 
to arrangements proposed by the Australian Nurserymen’s Fruit 
Improvement Company. ANFIC is a company with 12 members 
who each operate commercial plant nurseries supplying plant 
material to fruit growers for commercial production. ANFIC has 
proposed to establish a strategic alliance between its 12 
members and various participants in the supply chain, including 
growers and wholesalers, to undertake joint marketing and 
production of high quality fruit varieties. Essentially, the 
arrangement would allow members to standardise their royalty 
collections and coordinate or restrict the supply of nominated 
exceptional fruit varieties. 

The ACCC has concluded that while intellectual property 
protection is important for the development and future 
competitiveness of the Australian fruit industry, the proposal is 
unlikely to result in additional benefits to the public exceeding 
those that would be available under the current intellectual 
property regime. Moreover, the ACCC is concerned that the 
arrangements may result in less efficient outcomes for society, 
for example, less choice and higher prices. 

MR 127/06 

 

REGULATED SERVICES 
Regulation provides ‘certainty’ 

ACCC Chairman Mr Graeme Samuel told the Australian 
Telecommunications Summit 2006 that the current regulatory 
environment for communications can provide ‘certainty’ for 
communications companies. 

Mr Samuel also noted that the ACCC seeks practical and timely 
outcomes in the sector but that it is under pressure to deliver 
‘certainty’ to the industry, although that would mean different 
things to different firms. 

Certainty about the services or prices that would apply for a 
new fibre-to-the-node network as well regarding Telstra’s 
obligations to the wholesale services it currently supplies are 
seen as key issues by the ACCC. 

MR 159/06 

 

Annual assessment of telecommunications competition 

Two annual reports, Telecommunications competitive 
safeguards and Changes in prices paid for telecommunications 
services in Australia 2004–05 issued recently by the ACCC 

show the telecommunications industry progressed toward a 
more competitive environment in 2004–05. 

The decline of high margin voice revenues, caused by 
substitution between fixed and mobile segments, was a key 
feature of 2004–05, as was the substantial growth in broadband 
take-up. 

The average price paid by consumers for mobile services fell by 
13 per cent in 2004–05, while prices for GSM and CDMA 
services also declined. 

MR 137/06 

 

Future regulation of fixed network services 

The ACCC has released a draft decision on the future regulation 
of key telecommunications services delivered over fixed 
networks, advising it will continue the regulation of the 
unconditional local loop service (ULLS) and PSTN originating 
and terminating access services (PSTN OTAS) on a national 
basis for the next three years. 

The ACCC believes Telstra still has a substantial degree of 
market power in originating and terminating voice calls, as well 
as in some other technologies, but also recognises the 
emergence of various local access networks that rely on 
alternative technologies such as fixed wireless and satellite 
services. 

In continuing the declaration of these services, the ACCC will 
also more comprehensively monitor the development of 
alternative infrastructure and other issues that may place 
pressure on Telstra’s ULLS and PSTN OTAS over the three 
year regulation period. 

MR 136/06 

 

Telstra accounting separation report issued 

The ACCC issued its eleventh imputation testing and non-price 
terms and condition report under Telstra’s enhanced accounting 
separation regime. 

The report data compares Telstra’s customer service 
performance for certain non-price terms and conditions 
provided to its wholesale customers (competitors) and retail 
customers. The report does not reveal any systematic 
discrimination by Telstra against its wholesale customers. 

MR 140/06 

 

Telstra’s $30 average ULLS charge rejected 

Telstra’s ULLS monthly charges undertaking, proposing to 
provide the ULLS across all geographic regions at a single 
monthly charge of $30 has been rejected in the first instance in 
an ACCC draft decision issued in June. 

The ACCC believes the proposed average price would be 
unlikely to promote competition by Telstra competitors and 
could heavily distort the use of an investment in 
telecommunications infrastructure. 

The ACCC is also concerned about Telstra’s proposed network 
cost estimates for the service, which rely on a cost model that is 
likely to overstate costs in rural areas and therefore support a 
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higher average charge for the service than is likely to be 
efficient. 

MR 132/06 

 

Australian Competition Tribunal decision on Telstra 
pricing  

The ACCC welcomed the Australian Competition Tribunal’s 
rejection of Telstra’s proposed price of $9 per line monthly for 
the line sharing service. 

Telstra had approached the Tribunal for a decision after the 
ACCC found the price was not reasonable and rejected Telstra’s 
access undertaking. 

The Tribunal’s decision to reject the access undertaking means 
the undertaking will not come into operation and the specified 
price will not become legally binding. 

MR 121/06 

 

More than 3 million broadband services connected 

The latest ACCC Snapshot of broadband deployment shows 
there are now more than 3 million broadband services 
connected in Australia.  

The 3 161 300 broadband services found to be connected in 
Australia at the end of March 2006 represents an increase of 
over one million customers (78 per cent) on the preceding 12-
month period. Growth for the March quarter was 13.5 per cent, 
a slight increase on the 12.1 per cent growth experienced in the 
quarter that ended in December 2005. 

MR 138/06 

 

ACCC deals with telecommunications access disputes 

AAPT Limited, under Part XIC of the TPA has notified the 
ACCC of two telecommunications access disputes, the first 
with Hutchison Telecommunications (Australia) Ltd and the 
other with Hutchison 3G Australia Pty Ltd. 

PowerTel Limited has also notified the ACCC of an access 
dispute with Hutchison 3G Australia Pty Ltd. 

The ACCC has commenced arbitrating the two disputes, which 
relate to the price AAPT and PowerTel pay for the Domestic 
Mobile Terminating Access Service supplied by the Hutchison 
companies. 

MR 152/06 and 168/06 

The ACCC has commenced the arbitration process for three 
separate access disputes between Request Broadband Pty 
Limited, PowerTel Limited and Telstra Corporation Limited. 
Under Part XIC of the Trade Practices Act, the ACCC is vested 
with arbitration powers that enable it to make directions and ‘do 
all things necessary for the speedy hearing and determination of 
an access dispute’. 

The access disputes relate to various price terms of; supply of 
the line sharing service from Telstra to Request; supply of the 
ULLS from Telstra to Request; and supply of the ULLS from 
Telstra to PowerTel. 

MR 124/06 

The ACCC has rejected access undertakings offered by 
Hutchison Telecommunications (Australia) Limited and 
Hutchison 3G Australia Pty Ltd for the supply of the mobile 
terminating access services on its CDMA (second generation) 
and GSM (third generation) network. 

The undertakings proposed different prices for the MTAS 
access, but the ACCC felt some of the terms and conditions 
included were not reasonable. In particular, the ACCC was 
concerned some of the proposed prices would, in some 
circumstances, significantly overstate the efficient costs of 
providing the service in Australia.  

The undertaking was ultimately rejected because of certain non-
price conditions, one of which sought to override the 
contractual terms of existing commercial agreements, a matter 
over which the ACCC has no jurisdiction. 

MR 139/06 

 

Gas access arrangement upheld 

The Federal Court has overturned the Australian Competition 
Tribunal’s decision to set aside the ACCC’s access arrangement 
for the Moomba to Sydney pipeline and the $835 million 
regulatory value applied to the pipeline by the ACCC. 

The ACCC had appealed the Tribunal’s decision because it 
believed that decision was not consistent with established legal 
precedent, and was concerned the Tribunal’s approach was not 
consistent with the gas code. 

MR 148/06 

 

Regulatory certainty for new gas transmission investment 

The ACCC has released its final decision approving $61.7 
million and extra allowance for financing costs as ‘prudent 
costs’ for the construction of the Corio loop, a significant 
Victorian gas transmission project. The ACCC currently 
regulates the Victorian transmission network under the national 
gas code. 

Victorian gas users are expected to benefit from the increased 
security of gas supply that will come from the investment 
security the ACCC’s decision affords GasNet Australia. 

The Corio loop will increase gas flow capability from the 
Otway basin fields to the west of Melbourne, providing for 
increased competition with the larger flow of gas that comes 
from the Gippsland basin fields to Melbourne’s east. 

MR 125/06 

 

REGIONAL OUTREACH 
SOCAP Australia 2006 Symposium 

The Society of Consumer Affairs Professionals’ (SOCAP) 2006 
Symposium was held in Sydney from 15–17 August. The 
official launch of Australian Standard AS ISO 10002 Customer 
satisfaction—guidelines for complaints handling in 
organisations was a highlight of the event, which also featured 
workshops, panel discussions and presentations by leading 
figures in the complaints-handling industry. The ACCC is an 
official partner of the symposium and staff from the ACCC’s 
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Compliance Strategies Branch presented during the session on 
‘AS ISO 10002: Your Questions Answered’ 

 

Tasmanian outreach  

The Tasmanian outreach team conducted a regional visit during 
the last week in July, visiting towns such as Queenstown, 
Strahan, Zeehan, Devonport, Burnie, Smithton, Ulverstone, 
Deloraine, Launceston, Beaconsfield, Scottsdale and St Helens.  

The visit included meetings with business associations, 
businesses and consumers to inform and educate them about 
their rights and obligations under the TPA. ACCC publications 
were distributed to business representatives, community and 
neighbourhood centres, local councils, online access centres and 
business enterprise centres. The team also conducted product 
safety surveys in regional and rural towns around Tasmania. 

 

Victorian outreach 

The Victorian outreach team shared a stand with Bendigo 
Consumer Affairs Victoria at the Central Victoria Enterprise 
Business Expo, handing out publications and discussing TPA 
matters. The ACCC Victorian outreach manager also attended 
the Speed Field Days and Sheepvention to discuss small 
business trade practice concerns. An information seminar was 
also held with the call centre staff of the Office of Small 
Business’ Victorian Business Line. 
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October 2006 

From the Small Business Commissioner  
As reported previously, the ACCC is putting considerable effort 
into combating scams and frauds against people in or 
considering entering small business. The latest ACCC 
Competing Fairly Forum DVD has now been released to help 
inform small business avoid these dangers (see first item). 

Among the enforcement actions reported in this edition are the 
steps taken by the ACCC to have a leading scam perpetrator 
declared bankrupt. Only by such tough action can the ACCC 
hope to effectively close down extreme scammers. 

A range of enforcement matters are reported in this edition 
including: 

● proceedings against a union and construction company for an 
alleged secondary boycott agreement 

● proceedings against a supplier in the timber preservatives 
industry for alleged price fixing which potentially affected 
many thousands of business customers 

● a Federal Court finding of $1.5 million penalties for a market 
sharing arrangement. 

Trade practices amendment legislation, including the new 
collective bargaining notification processes, is likely to pass 
through parliament in the current session and the outcome of a 
review of the Franchising Code of Conduct is also expected 
before the end of the year. 

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 
Scams, frauds and your business: Competing Fairly Forum  

The latest of the ACCC’s Competing Fairly Forums, Scams, 
frauds and your business, which is recorded on DVD, is 
currently being shown at business seminars throughout 
Australia. The DVD can also be downloaded from the ACCC 
website.  

There are three main types of scams most likely to impact on 
small businesses: 

●  false invoicing scams 
●  business start-up scams 
●  e-commerce scams. 

Each of these is examined in detail in the CFF and discussed by  
 

a panel of prominent small business, franchising and  
e-commerce industry representatives. 

The ACCC urges all businesses and consumers to be alert and 
protect themselves by doing research and seeking advice when 
they are considering new offers or opportunities. A key message 
of this forum is that, if an opportunity looks too good to be true, 
it usually is. 

MR 205/06 

ACCC and ACMA to work together  

The Australian Communications and Media Authority and the 
ACCC have agreed to work together to streamline and 
coordinate industry data collection practices.   

Both agencies need to directly source data from industry in 
order to fulfil their statutory obligations and to monitor and 
report on industry performance. The two agencies will identify 
overlap in industry data requests, develop proposals for sharing 
data and explore opportunities for joint reporting.   

Both ACMA and the ACCC will initiate discussions with 
industry on ways to streamline industry information requests. 
As part of this collaborative process, ACMA and the ACCC are 
proposing to produce an inaugural joint report on 
communications infrastructure that will focus on the location of  
infrastructure and the state of the market for 
telecommunications services. 

MR 181/06  

CONSUMER AND SMALL BUSINESS PROTECTION 
Court declares business scam perpetrator bankrupt   

The Federal Magistrates Court of Australia has declared Mr 
Bon Levi bankrupt. The ACCC filed a creditor’s petition 
against Mr Levi following his failure to pay $38,000 in costs to 
the ACCC pursuant to an order of the Federal Court of 
Australia.   

The order was made after proceedings were brought against Mr 
Levi for breaches of the Act. Injunctions were granted against 
Mr Levi for a period of five years requiring him to provide a 
copy of the orders and certain information, including details of 
his previous business experience and aliases, to prospective 
investors. Mr Levi is now also required to comply with 
obligations under the Bankruptcy Act 1959.   

MR 227/06 

Compensation over misleading energy ratings  

Up to $3.1 million is available in rebates for eligible consumers 
who bought five popular LG Electronics air conditioner models 
that did not comply with the energy efficiency values claimed 
on rating labels. LG sold more than 15 000 mislabelled air 
conditioners. 
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LG gave court enforceable undertakings to the ACCC after it 
raised concerns about the accuracy of energy claims on the five 
models. LG will implement new testing procedures to ensure 
that the energy efficiency of its air conditioners matches the 
performance indicated by their stated energy efficiency star 
rating and, where applicable, meets ‘minimum energy 
performance standards’. 

MR 226/06 

Power tool country of origin claims corrected 

Black & Decker (Australia) changed the labelling on a number 
of its sanding disc products to remove the words ‘Made in 
Australia’ following concerns raised by the ACCC. Four types 
of sanding discs were sold in packaging which represented that 
the discs were made in Australia when they were actually 
imported.   

Black & Decker acknowledged that its conduct is likely to have 
contravened the Trade Practices Act and has offered court 
enforceable undertakings.    

MR 213/06 

Food manufacturer stops ‘real fruit’ claims  

Major Australian food manufacturer Uncle Tobys Foods 
stopped representing that its Roll Ups products are ‘Made with 
65% real fruit’ and are made by converting fruit into a Roll Up 
with minimal processing.   

Uncle Tobys has given court enforceable undertakings to the 
ACCC after it raised concerns about the marketing. The ACCC 
was concerned that the Roll Ups’ composition was being 
misrepresented to consumers.   

MR 212/06 

Petrol discount signage altered 

BP Australia altered signage about its new petrol discount offer 
after concerns consumers may have been confused about the 
offer’s nature. 

BP recently joined the competitive discount petrol market and 
as part of the promotion used signage above some roadside 
petrol price displays at service stations. The signage contained 
large lettering noting the ‘5% Off Petrol’ and ‘5% Off 
Everything’ offer. It also indicated at the foot of the signage that 
conditions applied. These included that consumers must obtain 
a BP Citibank Mastercard before being entitled to the 5% 
discount.   

The ACCC raised concerns with BP about the small size of the 
print that referred consumers to the terms and conditions. BP 
has responded promptly and adopted larger font in its 
advertisement to ensure that consumers are not confused.   

MR 211/06 

Résumé business gives undertakings 

Burnan Pty Ltd, trading as Resume Service, and a director,  
Mr Keith Rolston, have given court enforceable undertakings 
about claims made in the sale and promotion of its résumé 
service process that it could be operated as a home-based 
business opportunity.   

The ACCC was concerned that Burnan and Mr Rolston may 
have breached the Trade Practices Act by making false or 
misleading representations about the business opportunity. 
These included claims about the demand for the services and 

their profitability, when there may not have been reasonable 
grounds to support these claims.   

MR 210/06 

Waste collector’s conduct misleading and unconscionable 

The Federal Court of Australia has declared that BIS Cleanaway 
Limited, formerly Brambles Australia, engaged in misleading 
and unconscionable conduct in waste collection services in 
Rockhampton. 

The court declared that Cleanaway engaged in misleading and 
deceptive conduct in contravention of s. 52 of the Trade 
Practices Act during November and December 2001, at which 
time Cleanaway’s agent: 

●  visited 18 customers and stated that the purpose was to either 
gauge customer satisfaction or check equipment etc. 

●  requested the customer sign a service agreement form to 
acknowledge the visit 

●  did not disclose any of the terms of the agreement 
●  did not give the customer an opportunity to determine 

independently the nature of the agreement 
●  did not inquire whether the representative of the customer 

had authority to sign a contract on behalf of the customer. 

The court declared that Cleanaway also engaged in 
unconscionable conduct in contravention of s. 51AC of the 
Trade Practices Act in that the conduct occurred in 
circumstances where unfair tactics were used and where 
Cleanaway did not act in good faith. 

MR 208/06 

Advanced Medical Institute’s advertising ‘misleading’ 

Advertisements using ‘TV Star’s amazing CONFESSION!’ of 
erectile dysfunction and premature ejaculation (impotence) 
featuring Mr Ian Turpie have been declared to be misleading 
and deceptive by the Federal Court. 

The court declared that Advanced Medical Institute engaged in 
conduct that was misleading or deceptive in breach of s. 52 of 
the Trade Practices Act by having advertisements published in 
major newspapers containing representations including:  

●  that Mr Turpie had undertaken an interview during which he 
disclosed, in the presence of his wife, that he was losing his 
sexual potency 

● AMI nasal delivery system had cured or alleviated Mr Turpie 
of the effects of impotence or erectile dysfunction. 

The court also declared that Mr Philip Somerset, of ColbyCo 
Media, the advertising agent for AMI, had been knowingly 
concerned in the contraventions, as he knew the representations 
were not true. Justice Lindgren declined to make any orders as 
to injunction and corrective advertising as he thought the 
conduct of the parties had ceased and there was no longer any 
threat of repetition. The ACCC granted Mr Turpie partial 
immunity in return for his cooperation. 

MR 183/06 

 

 

ACCC action against Menopause Institute of Australia 

The ACCC has instituted legal proceedings against Menopause 
Institute of Australia and its managing director, Dr Gary Aaron, 
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alleging misleading and deceptive conduct in the advertising 
and promotion of its natural hormone replacement therapy 
program for the treatment of menopause.  

The ACCC has alleged in the Federal Court that Menopause 
Institute breached s. 52 of the Trade Practices Act by making 
misleading and deceptive representations about: 

●  the safety and effectiveness of its NHRT program as a 
treatment for symptoms of menopause and other diseases 

●  the safety and effectiveness of NHRT in comparison to 
conventional HRT. 

The ACCC is seeking court orders including injunctions 
preventing Menopause Institute and Dr Aaron from engaging in 
such misleading or deceptive conduct in the future.   

MR 173/06 

PRODUCT SAFETY 
Recall of promotional bicycle 

The ACCC has accepted a court enforceable undertaking from 
Hagemeyer Asia Pacific on the supply of pedal bicycles which 
did not comply with the mandatory product safety standard. 

Hagemeyer supplied about 800 Lawrence & Hanson branded 
mountain bicycles throughout Australia between October 2005 
and May 2006. Most bicycles were part of a promotional offer 
by Hagemeyer. Customers meeting the terms of the offer were 
supplied with a free bicycle.  

The bicycles were supplied unassembled. They did not comply 
with the mandatory standard in a number of ways. The ACCC 
believes the bicycles’ supply was likely to have breached s. 65C 
of the Trade Practices Act.   

MR 194/06 

Green cosmetic claims corrected  

A Sydney cosmetics manufacturer, Environmental Marketing, 
has admitted to the ACCC that ingredients listed on the 
packaging of some of its EnviroCare brand products were 
incomplete and incorrect. They also did not comply with the 
mandatory Trade Practices (Consumer Product Information 
Standards) (Cosmetics) Regulations 1991. 

The regulations are intended to ensure accurate and adequate 
disclosure of ingredients to consumers. This is particularly 
important for those who may suffer from allergic reactions. 

An ACCC investigation showed that some of the EnviroCare 
cosmetics contained ingredients not listed on the labelling, such 
as foaming agent, preservatives and emulsifiers. In response to 
ACCC concerns Environmental Marketing has instructed all 
distributors and retailers to remove existing stock from sale and 
return it to the company. The company has also entered into a 
court enforceable undertaking with the ACCC in which it has 
agreed, among other things, to ensure all future supplies of its 
cosmetic products are correctly labelled and comply with the 
regulations.   

MR 184/06 

 

RESTRICTIVE TRADE PRACTICES 
Crown immunity High Court appeal  

The ACCC has sought special leave to appeal to the High Court 
following the decision of the Full Federal Court to dismiss its 
appeal against a decision by Justice Allsop that Baxter 
Healthcare Pty Ltd was protected from the Act by Crown 
immunity.   

The Act generally applies to governments when those 
governments are carrying on a business. The Full Court 
concurred with the findings of the trial judge that, because 
Baxter was supplying state purchasing authorities which were 
not carrying on a business and therefore entitled to Crown 
immunity, Crown immunity extended to protect Baxter from the 
proceedings brought by the ACCC.   

The ACCC sought findings that Baxter Healthcare had breached 
the exclusive dealing and misuse of market power provisions of 
the Trade Practices Act when it entered long-term contracts 
with state purchasing authorities bundling the supply of sterile 
fluids with peritoneal dialysis products used by people with 
kidney failure.   

MR 189/06 and 225/06 

$1.5 million penalties for market sharing arrangement  

Barton Mines Corporation and Barton International Inc., two 
US companies operating in Australia, have been ordered to pay 
penalties totalling $1.525 million by the Federal Court after 
they admitted entering into an illegal market sharing 
arrangement for the supply of alluvial garnet in Australia.   

The court declared that the two companies breached s. 45 of the 
Act by entering into an agreement with one another by which 
they agreed to restrictions on the geographic territories in which 
each would be permitted to supply alluvial garnet.   

MR 224/06 

Secondary boycott allegations against union and 
construction company   

The ACCC has instituted proceedings against the Construction, 
Forestry, Mining and Energy Union, Bovis Lend Lease Limited 
and two individuals associated with the CFMEU for allegedly 
engaging in conduct leading to a secondary boycott 
contravening the Act.   

The ACCC is alleging an agreement between the CFMEU and 
Bovis affecting Bovis’ acquisition of plasterboard services from 
a contractor, Bernmar Projects, during the construction of 
medium density apartments in a development known as 
‘Landmark’ in the ACT in 2003. The ACCC alleges that the 
agreement contravened s. 45E of the Act and resulted in the 
termination of Bernmar’s contract, which is prohibited under 
s. 45EA.   

MR 192/06 

Proceedings against skincare company  

The ACCC instituted proceedings against four Jurlique 
companies and founder Dr Jurgen Klein, alleging resale price 
maintenance in the sale of Jurlique skincare, cosmetic and 
herbal products. 

The ACCC has alleged in the Federal Court, Brisbane, that the 
Jurlique companies and Dr Klein breached s. 48 of the Act by: 

●  inducing or attempting to induce retailers and franchisees not 
to sell Jurlique products at a discounted price 
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●  entering, and offering to enter into, agreements which 
included terms that Jurlique products were not to be sold at a 
price less than a price specified by the Jurlique companies 

●  withholding supply and making it known to retailers and 
franchisees that Jurlique products would not be supplied 
unless they agreed not to discount the products. 

MR 186/06 

Bamix distributor penalised $280 000  

A penalty of $280 000 has been imposed on Cambur Industries, 
the sole Australian distributor of Bamix and Magimix branded 
kitchen products, for engaging in resale price maintenance.  

A Cambur sales and marketing manager, Mr John (Sean) 
Caulfield, admitted that he was directly and knowingly 
concerned in and party to each and every contravention by 
Cambur and was fined $32 000. The penalties were imposed by 
the Federal Court, Adelaide, following action taken by the 
ACCC in September 2005. Cambur had earlier admitted to the 
court that, in its dealings with two Adelaide-based authorised 
stockists, it had breached s. 48 of the Trade Practices Act by: 

●  inducing or attempting to induce stockists not to sell and 
advertise Cambur products at prices less than those specified 
by Cambur 

●  making it known that supply would be withheld if stockists 
agreed to discount the products. 

MR 178/06 

Alleged price fix in timber preservatives industry 

The ACCC has instituted proceedings in the Federal Court, 
Sydney, against FCHEM (Aust) Limited, Osmose Australia and 
Mr Edward Mark Greenacre, the former Managing Director of 
Osmose Australia, alleging cartel behaviour in the timber 
preservatives industry. 

The ACCC’s allegations are about conduct over a number of 
years involving price fixing of the supply of various wood 
preservative chemicals used widely in the timber industry. 

MR 170/06 

MERGERS AND ACQUISITIONS 
ACCC guidance on assessment of media mergers 

The ACCC issued a paper providing guidance on how it will 
assess any proposed media mergers. The ACCC’s paper 
discusses how the ACCC might consider such issues as the 
various dimensions of media markets—products, geographic 
and functional—as well as the relevant time frame for 
considering media mergers.   

It does not and cannot provide set rules about the impact of 
specific media mergers on competition. Individual 
circumstances and competitive implications of any merger 
proposals will need to be considered during a comprehensive 
and public clearance process.   

MR 177/06 

Tabcorp proposed acquisition of UNiTAB opposed 

The ACCC opposed the proposed acquisition of UNiTAB by 
Tabcorp as it considers the acquisition is likely to substantially 
lessen competition in wagering markets in Australia and 
therefore would breach s. 50 of the Act. 

Tabcorp is the largest wagering operator in Australia, currently 
holding exclusive totalisator (that is, pari-mutuel) wagering 
licences in Victoria and New South Wales. UNiTAB is the 
second-largest wagering operator in Australia, currently holding 
exclusive totalisator licences in Queensland, South Australia 
and the Northern Territory. If the proposed acquisition were to 
proceed, Tabcorp would control all the major totalisator pools 
in Australia. 

Tabcorp offered an undertaking to address the competition 
concerns. However, the undertaking is behavioural—that is, 
Tabcorp has offered to take certain commercial actions that it 
believes would remedy the ACCC’s concerns. The ACCC has 
serious concerns about the practical operation of the 
undertaking and is not satisfied that it would resolve the 
competition concerns.     

MR 182/06 

ACCC institutes proceedings against Alinta  

The ACCC has instituted proceedings against Alinta in the 
Federal Court regarding the court enforceable undertaking it 
gave the ACCC on 22 October 2004 on its acquisition of the 
Dampier to Bunbury Natural Gas Pipeline (DBNGP). 

The ACCC alleges that an Alinta employee was seconded to 
DBNGP Holdings and involved in commercial negotiations 
between DBNGP and other shippers in breach of the 
undertaking requirement that no member of staff of Alinta be 
involved in such negotiations. 

MR 218/06 

ACCC not to relieve Alinta of its undertaking to divest 

The ACCC has decided not to relieve Alinta of the requirement 
to divest the Agility service contracts which operate over the 
Moomba to Sydney and Parmelia Pipeline. 

On 2 August 2006 the ACCC approved the Alinta AGL joint 
merger proposal subject to Alinta’s eventual divestiture of its 
interest in the Australian Pipeline Trust and divestiture of the 
Agility service contracts which operated over the MSP and 
Parmelia Pipeline.   

While Alinta has since proposed alternative undertakings, the 
ACCC agreed to consider whether it was necessary for Alinta to 
divest the Agility service contracts. The ACCC has concluded 
that the contracts would allow Alinta significant scope for 
control of the MSP and Parmelia Pipeline even in the absence of 
any direct ownership and would alter the competitive incentives 
in relation to the pipelines.   

MR 229/06 

Undertaking on Alinta/APT merger proposal rejected 

The ACCC has decided that it did not accept Alinta’s offer of 
varied undertakings on Alinta’s proposal to take an increased 
interest in APT and subsequently control APT. 

On 8 September 2006 the ACCC commenced market inquiries 
on the draft varied undertaking. The draft proposal put forward 
would allow Alinta to retain its ownership of APT on condition 
that certain assets, including the Moomba to Sydney pipeline, 
Parmelia pipeline and GasNet, are divested.   

The ACCC will not accept the current offer of a varied 
undertaking from Alinta as it has significant concerns in relation 
to the structure and enforceability of the varied undertaking as it 
stands. 
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MR 206/06 and 231/06 

Baby car restraint merger not opposed 

The ACCC will not intervene in the proposed acquisition of 
BabyLove Products by Britax Childcare as it considers that the 
proposed acquisition is unlikely to substantially lessen 
competition in the markets for the manufacture and supply of 
infant wheeled goods (strollers and prams) in Australia.  

The market for car restraints for children aged up to four years 
in Australia caused the ACCC the greatest concern. The ACCC 
conducted a comprehensive investigation and concluded that 
only the high-end segment of this market could cause concerns. 
It became apparent, however, that Britax is the very clear leader 
in this market segment. BabyLove is not a significant 
competitor in this segment, so the acquisition will only 
marginally increase Britax’s share of sales.   

MR 220/06 

OneSteel and Smorgon request pause of ACCC assessment  

At the request of OneSteel and Smorgon, the ACCC agreed to 
pause its assessment of OneSteel’s proposed acquisition of 
Smorgon.   

The ACCC has identified potentially significant competition 
concerns regarding the proposed acquisition. In particular, the 
ACCC has formed the preliminary view that the proposed 
acquisition will merge the two major domestic producers of 
long steel products and will result in a supplier that is vertically 
integrated from ore mining and steel production through to 
processing, distribution, engineering support and retail for most 
long steel products.    

The ACCC will form a new timeline for consideration of the 
matter, including a new indicative decision date.   

MR 179/06, 199/06 and 219/06 

 

Acquisition of GasNet approved  

The ACCC decided not to take action to prevent APT acquiring 
GasNet. It did so because, if the proposed Alinta/AGL joint 
merger proposal schemes go ahead, the Australian Pipeline 
Trust (APT) proposed acquisition of GasNet is not likely to lead 
to a substantial lessening of competition in breach of s. 50 of the 
Act.  

If the Alinta/AGL joint merger proposal schemes proceed, AGL 
will no longer hold an interest in APT and as a result GasNet 
will remain as an independent Victorian gas transmission 
network without significant vertical links to Victorian and NSW 
gas retailers. If events unfold such that the Alinta/AGL joint 
merger proposal schemes do not go ahead, the ACCC will take 
appropriate action on the GasNet acquisition.     

MR 214/06 

Childcare centre divestitures accepted 

ABC Learning Centres Limited has provided a court 
enforceable undertaking to divest seven long day childcare 
centres in regional areas, mainly in Queensland, to obtain 
ACCC approval for its acquisition of Hutchison’s Child Care 
Services. 

The ACCC considers that this undertaking is necessary to 
ensure that prices for long day childcare services in these areas 
do not rise as a result of the merger and that, in particular, 

parents in regional areas continue to have a choice of long day 
childcare services for their children. 

The ACCC conducted a comprehensive consultation process to 
assess the proposed transaction and has determined that, subject 
to the divestitures required by the undertaking, the acquisition 
will not lead to a substantial lessoning of competition in any 
relevant market. 

MR 207/06 

Travel industry acquisitions not opposed 

The ACCC did not intervene in the recent and proposed 
acquisitions by S8 Limited in the travel industry. S8 acquired 
Harvey World Travel in late 2005 and recently acquired, or 
proposes to acquire, Transonic Travel, Travelscene and 
Gullivers Travel Group. All the target firms are involved in 
providing travel retail and wholesale services in Australia.   

The ACCC considers that the recent and proposed acquisitions 
are unlikely to substantially lessen competition in markets for 
these services.   

MR 203/06 

Divestiture in international gas merger accepted 

Linde AG and Linde Gas have provided a court enforceable 
undertaking to divest the business of Linde Gas in Australia in 
order to allay the ACCC’s competition concerns about the effect 
of the international merger on Australian markets.   

The undertaking is necessary to ensure that prices for industrial, 
medical and specialty gases in Australia do not rise as a result 
of the acquisition. The ACCC conducted extensive market 
inquiries on the effect of the transaction on competition in local 
markets. It has decided that, subject to the divestitures, the 
acquisition will not lead to a substantial lessening of 
competition in any relevant market.   

MR 202/06 

Acquisition of saleyards to go ahead 

The ACCC will not oppose recent saleyard acquisitions by 
Victorian Livestock Exchange (VLE). The ACCC has now 
reached the view that the existence of alternative saleyard 
facilities in the Victorian Gippsland region, particularly 
Warragul and Bairnsdale, and to a lesser extent the potential and 
existing use of alternative livestock selling methods would 
provide a degree of competitive constraint on VLE. 

Market responses confirmed that regular users of saleyard 
services, including agents, buyers and some large sellers, are 
able to exercise countervailing power in their dealings with 
VLE.  

MR 185/06 

AUTHORISATIONS AND NOTIFICATIONS 
Proposed changes to surgeons’ authorisation  

The ACCC has proposed changes in the way the Royal 
Australasian College of Surgeons determines the number of 
surgical trainees and issued a notice proposing to revoke the 
college’s current authorisation and replace it with a new one.   

The health ministers contacted the ACCC requesting a review 
of the authorisation because of a material change in 
circumstances.   
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The proposed new authorisation is identical to the original but 
changes the consultation process between the college and 
governments when determining the intake of basic surgical 
trainees. The college currently determines the number of 
trainees with limited input from governments. The ACCC now 
proposes an increased involvement by the governments in 
determining this number. It encourages consultation between 
the college and governments but ultimately recognises that 
training numbers should be determined by governments, 
reflecting community requirements, and not limited by the 
college.   

MR 197/06  

ACCC revokes Nestlé notification with full reasons 

The ACCC issued a notice revoking a notification lodged by 
Nestlé Australia on 2 December 2005. Nestlé Australia lodged 
the notification after it learned that ALDI was selling 
NESCAFE brand instant coffee manufactured in Indonesia and 
Brazil.   

The notification concerns a refusal by Nestlé Australia to supply 
Nestlé branded products and private label products to ALDI 
stores unless ALDI complied with Nestlé Australia’s condition 
on the presentation and advertising of the products. Nestlé 
Australia told the ACCC that it wanted consumers to know that 
the imported products were not the coffee brands they were 
familiar with and that they tasted different. However, the ACCC 
believes that Nestlé Australia went further than was required to 
sufficiently inform consumers and that the refusal to supply 
ALDI was likely to have an anti-competitive purpose and effect 
and does not have public benefits.   

MR 176/06 

The ACCC also released its full reasons for revoking a 
notification lodged by Nestlé Australia. On 9 August 2006 the 
ACCC issued a version of its reasons with some paragraphs 
masked, pending resolution of a legal issue with Nestlé. The 
ACCC has now had time to consider the concerns raised by 
Nestlé and has decided to remove the masking, except in two 
minor cases, to ensure the public is fully informed of the 
ACCC’s reasons for taking its decision.   

MR 185/06 

IATA requests phased removal of immunity   

The ACCC welcomed an International Air Transport 
Association proposal for the phased removal of the current 
immunity covering most of IATA’s activities. The ACCC has 
been reviewing a 1985 indefinite authorisation granted to IATA 
for all of its activities, apart from its travel agency program 
which was reviewed in 2002.   

IATA recently asked the ACCC to provide a replacement 
authorisation which would progressively expire over the next 
two years. IATA stated in making the request that elements of 
its conduct did not raise significant issues in competition law in 
Australia and could be undertaken without authorisation either 
in their current form or after modification. In the draft 
determination, the ACCC recognises the significant transition 
benefits in allowing IATA time to assess and adjust its conduct 
before immunity lapses.   

MR204/06 

Collective negotiations by major sport bodies denied  

The ACCC issued a draft decision denying an application from 
the Coalition of Major Professional Sports (COMPS) to 
collectively negotiate with licensed sports betting operators 
such as Tabcorp, Betfair and members of the Association of 
Australian Bookmaking Companies.   

In its application, COMPS sought authorisation to collectively 
negotiate for the payment of a product fee by sports betting 
operators. COMPS members, which include Cricket Australia 
and the National Rugby League, claim that the sports betting 
operators are currently using information generated by their 
sports but do not have to pay for it. 

The ACCC does not oppose the sports trying to obtain a 
payment for their product. However, because of the diversity 
across the sports, it appears unlikely that they would be able to 
collectively achieve any better or more efficient outcomes than 
they could individually. The ACCC is also concerned that by 
allowing collective negotiation it may be hindering a growing 
area of competition between sports to supply information and 
data to betting agencies. 

MR 223/06 

Increase in the refrigerant gas levy to be allowed 

The ACCC issued a draft decision allowing Refrigerant 
Reclaim Australia to increase the levy on refrigerant gas 
imported and sold in Australia from $1.00 to $1.50. 

The RRA has had an authorisation since 1994 for industry to 
impose a levy to fund the collection and disposal of ozone 
depleting substances and synthetic greenhouse gases.  The levy 
was initially set at $1.00 per kilogram but the RRA has sought 
to increase the levy to allow it to cope with increased demand 
for disposing of refrigerant gases.  

The ACCC considers that the ongoing operation of the program 
is likely to result in efficiency and environmental benefits, as 
well as assisting Australia in its efforts to comply with its 
international greenhouse gas commitments, and that the impact 
on consumers will be minimal.   

MR 222/06 

Interim authorisation to commence coal price negotiation  

The ACCC granted interim authorisation to Callide Power 
Management and CS Energy to begin joint negotiations for a 
price review with Anglo Coal.  

In August 2006 the ACCC received an application from CS 
Energy and CPM for authorisation to jointly negotiate the price 
review mechanism under the existing coal supply agreements 
between each of the applicants and Anglo Coal. CS Energy and 
CPM also applied for interim authorisation for the arrangements 
while the ACCC considers the substantive application. The 
ACCC has granted interim authorisation to commence joint 
negotiations; however, interim authorisation is not granted to 
the applicants to conclude the joint negotiation and enter into 
arrangements. 

MR 217/06 

Qantas–Orangestar cooperation agreement authorised  

The ACCC issued a determination authorising Qantas Airways 
Ltd to enter into a cooperation agreement to coordinate its 
flying operations and activities with Orangestar Investment 
Holdings, the holding company of Jetstar Asia and Valuair. 
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The ACCC is satisfied that there are likely to be limited anti-
competitive detriments arising from the cooperation agreement.  
In particular, the ACCC notes that there is limited overlap on 
current routes operated by Qantas and Orangestar and it is 
expected that there would not be extensive competition between 
the two entities in the future. 

MR 216/06 

Australian Baseball Federation notification revoked 

The ACCC issued a notice revoking the exclusive dealing 
notification lodged by the Australian Baseball Federation Inc., 
thereby removing the immunity for conduct associated with the 
ABF’s merchandise licensing program.    

The ABF is a national body which supplies services including 
affiliation, registration, management, player development and 
administration to state and territory baseball associations, 
regional associations, clubs and players. The ABF lodged the 
notification as it offers these services on condition that players 
wear certain uniform components and use baseballs bearing the 
Australian Baseball Federation logo. These items are only 
available from third party suppliers that have entered into a 
licence agreement with the ABF.  

The ACCC is concerned with this arrangement because it forces 
players, clubs and associations to acquire products from certain 
suppliers. This reduces competition and restricts consumer 
choice in price, quality and service. The ACCC is satisfied that 
the benefits do not outweigh the likely detriment generated by 
the program. 

MR 200/06 

REGULATED SERVICES 
Draft decision on South West Queensland Gas Pipeline 

The ACCC issued a draft decision on Epic Energy’s proposed 
access arrangement revision for the South West Queensland 
Pipeline. The Australian Energy Regulator is advising the 
ACCC in this review.   

The ACCC is satisfied that the revisions proposed by Epic are 
consistent with the provisions and principles of the national gas 
code. The revisions relate to the supply of five transportation 
services currently available, other than the main forward haul 
service.   

MR 221/06 

Federal Court final orders on gas access arrangement 

The Federal Court of Australia issued its final orders on the 
Australian Competition Tribunal’s decision on ACCC’s access 
arrangement for the Moomba to Sydney gas pipeline.  

The court has confirmed its orders setting aside the tribunal’s 
decision in relation to the regulatory value of the Moomba to 
Sydney pipeline. The interpretation that the court has provided 
on the task of setting a regulatory value of a pipeline under the 
gas code is consistent with the approach taken by the ACCC in 
its December 2003 decision.   

The matter will now go back to the tribunal for reconsideration 
in accordance with the law and the court’s reasons for 
judgment.   

MR 187/06 

Roma to Brisbane gas pipeline revised access arrangement 

The ACCC issued its draft decision on the Roma to Brisbane 
pipeline revised access arrangement. In its draft decision, the 
ACCC proposed amendments to APT Petroleum Pipelines 
Limited’s access arrangement.  

Under the draft decision, the ACCC accepted an APTPPL 
proposal that access to the expanded capacity of the pipeline be 
negotiated with users. This was accepted as the best way to 
achieve the timely expansion of the pipeline, reflecting the 
current uncertainty with costs, timing and capacity of 
expansions.   

For the first time since the gas code began in 1998 the reference 
tariff for the pipeline is being set by the ACCC and the 
proposed tariff is 10 per cent less than that proposed by the 
APTPPL. The lower tariff reflects the ACCC’s decision that the 
pipeline’s initial capital base should be lower than that proposed 
by APTPPL, to better reflect the requirements of the gas code 
and allow APTPPL to more than recover its investment in the 
pipeline. 

MR 193/06 

Broadband take-up strong and steady 

Take-up of broadband services continues to increase, according 
to the latest ACCC Snapshot of broadband deployment. The 
report shows that, in the quarter ending at 30 June 2006, there 
were 3 518 000 broadband services connected across Australia. 
Once again, this represents an increase of over one million 
customers, or 67 per cent, over the preceding 12-month period.  

MR 215/06 

Telstra accounting separation report issued  

The ACCC issued its twelfth imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra. The report presents key 
performance indicators comparing particular aspects of 
Telstra’s customer support services when supplied to wholesale 
and retail customers. Key performance indicators for fixed-line 
telephony and ADSL services are also reported. The report does 
not reveal any systematic discrimination by Telstra against its 
wholesale customers.   

The report also presents an imputation analysis that compares 
Telstra’s retail prices to the prices of three core 
telecommunications access services. The analysis is designed to 
reveal whether there are sufficient margins between Telstra’s 
retail prices and the prices it charges service providers to use the 
core services to allow efficient firms to compete at the retail 
level. The results for fixed-line voice services show that 
imputed margins have declined for all services, except for 
fixed-to-mobile calls and residential international calls, which 
have remained the same.  

MR 228/06 

 

 

 

Public consultation on Telstra’s undertakings  

The ACCC issued its draft decision to reject Telstra’s public 
switched telephone network originating and terminating access 
services and local carriage service undertakings.   
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These services are used by competitors to provide voice 
services in competition with Telstra. Telstra’s proposed 
undertaking prices would substantially reduce the headline LCS 
prices and substantially increase the PSTN OTA prices. 

The ACCC is not satisfied that Telstra’s proposed prices, which 
have been presented to the ACCC as a package, are reasonable 
as they would significantly disadvantage facilities-based access 
seekers while providing an advantage to resellers of Telstra’s 
end-to-end local call services.   

MR 209/06 

Draft decision to reject undertakings 

The ACCC issued its final decision on Telstra’s unconditioned 
local loop service monthly charges undertakings, confirming its 
draft decision issued on 15 June 2006. The ACCC is continuing 
to arbitrate prices for the ULLS in access disputes before it as 
required by the law.   

MR 190/06 

ACCC issues Telstra retail pricing protocol  

The ACCC published an information paper on the pricing of 
Telstra’s key wholesale services and dependent retail services.  
The paper comprises a ‘retail pricing protocol’ and is published 
as part of the government’s operational separation regime.   

It outlines the ACCC’s views on assessing potentially anti-
competitive behaviour in telecommunications markets and 
seeks to promote equivalent pricing across Telstra’s wholesale 
and retail businesses. It is envisaged that as a result of 
publishing the protocol Telstra will be better able to assess 
whether particular pricing is likely to be anti-competitive and to 
be avoided when making pricing decisions.   

MR 191/06   

ACCC ‘perplexed’ by Telstra fibre-to-the-node 
announcement  

The ACCC is perplexed by Telstra’s announcement that it has 
unilaterally decided to discontinue talks with the ACCC over 
Telstra’s proposed fibre-to-the-node network upgrade.  

The ACCC last received documentation from Telstra on a 
FTTN access service and its pricing for this new service in late 
June and was awaiting details on a transition plan for access 
seekers from current unconditional local loop arrangements.  
Given that Telstra only recently said that the discussions 
between it and the ACCC were ‘98 per cent’ complete, the 
ACCC is perplexed that Telstra has now chosen to discontinue 
these discussions and withdraw its proposed fibre rollout.    

Telstra has indicated that ‘the major stumbling block was the 
ACCC’s unwillingness to recognise the actual costs that Telstra 
incurs in providing its services’ but, from the commencement of 
the ACCC’s discussions with Telstra, the ACCC accepted that 
‘Telstra should be entitled to recover its actual costs arising 
from the FTTN upgrade’ and that ‘Telstra faces a significant 
risk that should be reflected in the cost of capital used to 
calculate access prices’. 

MR 175/06 

Digital set-top box service undertaking rejected 

The ACCC announced a draft decision to reject the special 
access undertaking submitted by Foxtel in relation to its digital 
set-top unit service. 

Digital set-top units are used to receive, decrypt and display 
pay-TV content (including interactive television content) at the 
customer’s premises. Foxtel’s undertaking would allow content 
providers to use its digital pay-TV platform to sell their own 
channels direct to Foxtel subscribers.   

The ACCC commends Foxtel on its use of the special access 
undertaking provision to voluntarily offer access to its digital 
pay-TV platform. Had the undertaking been limited to that, the 
ACCC’s draft view would have been to accept it. However, the 
undertaking also prevents competing TV firms from using the 
Act to access the individual component services that make up 
the digital set-top unit service from Foxtel on a stand-alone 
basis. Unfortunately, therefore, the ACCC’s draft view is that it 
is not able in law to accept the undertaking. 

MR 196/06 

Telecommunications arbitration determination 

The ACCC published an interim determination, together with a 
statement of reasons, in a telecommunications arbitration about 
the supply of the unconditioned local loop service from Telstra 
to Chime Communications. The publication will assist in 
informing the debate on the ULLS and to encourage reasonable 
ULLS prices to apply across the market. The ACCC will now 
move to a final determination, taking into account a broader and 
more complex range of issues than is required for an interim 
determination.   

MR 195/06 

Telecommunications access disputes 

Telstra Corporation notified the ACCC of an access dispute 
with Optus Networks. The dispute relates to the price paid by 
Optus for access to telecommunications towers owned or 
operated by Telstra and the sites of such towers.   

Macquarie Telecom has notified the ACCC of an access dispute 
with Telstra Corporation under Part XIC of the Act. The dispute 
relates to the price paid by Macquarie for the unconditioned 
local loop service supplied by Telstra. The ACCC has 
commenced the arbitration process for these access disputes. 

MR 180/06 and 201/06 

ACCC issues Australia Post cross-subsidy report 

The ACCC issued its first report on whether Australia Post is 
subsidising its competitive activities from its monopoly 
activities. The ACCC has found that Australia Post’s 2004–05 
regulatory accounts do not provide any evidence of cross-
subsidy from its reserved services to its non-reserved services.   

The ACCC has not finalised its views on the appropriate level 
of disclosure in these reports and will determine this after it has 
finalised consultations with interested parties. 

MR 169/06 

 

 

 

REGIONAL OUTREACH 
New South Wales  

The Rural and Regional Program in NSW hosted a stand at the 
AgQuip agricultural expo held outside Gunnedah, in north-
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western NSW. AgQuip is billed as Australia’s largest rural field 
day and, over the course of the three-day event, it regularly 
attracts crowds of around 100 000 people. Attendance at 
AgQuip provided the opportunity to talk directly to a wide 
range of rural consumers and business people. Discussions 
covered all of the ACCC’s areas of interest: competition issues 
for the business community, the rights of consumers 
(particularly relating to scams) and product safety.  

In September the small business program in NSW participated 
in the South Sydney Small Business Expo in Hurstville and 
delivered a presentation on the ACCC and the Trade Practices 
Act to people interested in starting a small business. 

Queensland 

During September the Rural Outreach Manager for South East 
Queensland conducted presentations to the Gympie and 
Yeppoon Rotary Clubs on the roles and functions of the ACCC.  
The Competing Fairly Forum DVD, Scams, frauds and your 
business, was shown in Gladstone and Rockhampton during 
September and received very positive feedback. Future 
screenings of this DVD will be held in Warwick during October 
and in Hervey Bay and Ballina in November. 

Northern Territory 

The Northern Territory office held a series of presentations of 
the Competing Fairly Forum DVD, Scams, frauds and your 
business, in Tennant Creek, Alice Springs and Katherine.  

A presentation on small business and the Trade Practices Act 
was given in Mataranka in conjunction with the Department of 
Business, Economic and Regional Development. 

Victoria 

The Victorian Outreach team shared a stand with the Office of 
the Victorian Small Business Commissioner at the Retail 
Technology Expo and Shopfit & Design Expo 2006, as well as 
at the Franchising and Business Opportunities Expo. 

The ACCC Victorian Outreach Manager attended the Elmore 
Field Days to discuss small business and consumer protection 
Trade Practices matters. A joint presentation with Consumer 
Affairs Victoria was also given to LJ Hooker real estate agents.  

Regional Director Bob Weymouth sat on a panel with other 
regulatory agency representatives during a small business 
‘hypothetical’ session at the West End Business Association’s 
‘Life of a Business’ Forum at the Melbourne Town Hall.  
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December 2006 

From the Small Business Commissioner  

During the year the ACCC continued to improve the efficiency 
of its enforcement processes while extending the guidance it 
provides to consumers and businesses, especially small 
business. This edition of ACCC briefing refers to the release of 
draft guides for: 

● new merger clearance processes 

● collective bargaining notifications and  

● revised authorisation processes. 

In addition, we have released a CD that compiles all the 
ACCC’s small business guidelines, providing small business 
and its advisors with an ‘all in one’ source of information on 
rights and obligations under the Trade Practices Act.  

With this final edition of ACCC briefing for 2006, on behalf of 
the Chairman, Graeme Samuel, and all at the ACCC, I would 
like to wish readers the best for the festive season and the 
coming year. 

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 

‘All in one’ TPA resource for small business 

Small business people seeking information on their rights and 
obligations under the Trade Practices Act can now find 
everything they need in one simple source. TPA matters for 
small business is a mini-CD compilation of all the ACCC’s 
small business publications.  

ACCC Commissioner Mr John Martin launched the disc at the 
Small Business Coalition meeting and said it was developed in 
response to feedback gathered from the ACCC’s National 
Outreach Team in their discussions with small business people 
and franchisees around Australia.   

Small business people said that they need easy access to up-to-
date and concise information on the Act but do not have the 
time to spend hours looking for it. TPA matters for small 
business contains the information small businesses need in the 
form of the ACCC’s small business publications and links to 
relevant pages on the ACCC and other websites on a single 
disc. 

MR 242/06 

 

Guide for descriptors in the food and beverage industry 

The ACCC called on food and beverage manufacturers to curb 
their use of potentially misleading labels and other 
representations when marketing goods to customers. ACCC 
Commissioner Mr John Martin launched a new food descriptors 
guideline and said it was the responsibility of every member of 
the $90 billion a year sector to ensure they were complying with 
consumer protection laws.   

The guideline is designed to help businesses understand what is 
considered acceptable and unacceptable labelling under the 
national competition and consumer protection laws 
requirements in the TPA. It sets out the ACCC’s views around 
claims that describe a product’s quality, quantity, composition 
and/or origin. It also includes several examples of the industry-
specific enforcement matters the ACCC has undertaken. 

The ACCC is particularly concerned by the apparent upswing in 
terms like ‘organic’ and ‘free-range’ where business seeks to 
take advantage of strong consumer demand and where the 
absence of regulation may provide opportunity for some 
businesses to engage in unlawful conduct. The ACCC believes 
that consumers would have a reasonable expectation that a food 
described as ‘natural’ or ‘pure’ should not contain food 
additives or artificial preservatives. Unfortunately in the past 
this has not always been the case.   

MR 276/06 

Draft guides issued for new merger clearance, collective 
bargaining notification and authorisation processes 

The ACCC issued for public comment three draft publications 
on changes to processes resulting from the recent amendments 
to the TPA. The amendments follow recommendations of The 
review of the competition provisions of the Trade Practices Act 
(the Dawson review). 

Formal merger review process guidelines is a guide to the 
formal merger clearance process and the new merger 
authorisation process. It is designed to provide guidance to the 
business community, their advisors and the public generally. It 
outlines the approach the ACCC proposes to take in assessing 
applications for formal clearance and the requirements on 
applicants for merger clearances.   

Guide to collective bargaining notifications is a guide to the 
new collective bargaining notification process and is targeted 
mainly at small businesses seeking to collectively negotiate 
with another business. Under this process, small businesses may 
obtain immunity from legal action to engage in collective 
bargaining conduct by lodging a notification under the Act.   

The guide aims to promote awareness of the new notification 
process and help small businesses identify when it may be 
appropriate to lodge a collective bargaining notification. It aims 
to help small businesses understand the process and explains  
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how the ACCC assesses collective bargaining notifications and 
what information applicants will need to provide to the ACCC. 

Authorisation—new processes from 2007 concerns changes to 
the authorisation process and sets out the practical implications 
of these changes for potential applicants, parties affected by an 
authorisation application and the ACCC.  

MR 269/06  

Draft copyright licensing guide issued for comment 

The ACCC issued for public comment a draft guide to 
copyright licensing and collecting societies. This follows the 
introduction to parliament of the Copyright Amendment Bill 
2006 which proposes two amendments that are relevant to the 
ACCC and its functions: 

• the Copyright Tribunal may have regard to guidelines (if 
any) made by the ACCC, and  

• the Copyright Tribunal will be able to make the ACCC a 
party to a matter before the tribunal (if the ACCC applies 
and the tribunal is satisfied that it would be appropriate to do 
so). 

Once these proposed amendments come into effect, the ACCC 
intends to issue a general information guide to users of 
copyright material to help explain their rights and obligations 
under the Copyright Act 1968. 

MR 286/06 

FRANCHISING 

Franchising Consultative Panel 

The ACCC established the Franchising Consultative Panel to 
promote greater awareness and compliance with the Franchising 
Code of Conduct and the TPA, while increasing the ACCC’s 
knowledge and understanding of current issues within the 
franchise sector through liaison with industry representatives. 
Panel representatives include franchisors, franchisees, lawyers, 
franchise associations and Commonwealth government agencies 
with responsibilities for franchising policy development.  

FCP meetings involve frank, informal dialogue between the 
ACCC and industry representatives. The most recent meeting 
was held on 13 October 2006, when issues on the review of the 
disclosure provisions of the code and the review of the Office of 
the Mediation Adviser were discussed. The ACCC also 
facilitated a roundtable discussion and provided an update on 
information and outreach initiatives. 

Undertakings from pet food franchisor 

The ACCC accepted court enforceable undertakings from 
Scotty’s Premium Pet Foods following swift action about 
concerns that Scotty’s may have breached the Franchising Code 
of Conduct and acted unconscionably towards franchisees. 

Scotty’s sent existing franchisees notices alleging that they had 
breached their franchise agreements and requiring them to 
remedy the alleged breaches within 14 days or their franchises 
would be terminated. The ACCC considered that, if Scotty’s 
had concerns about its franchisees’ conduct, the notices did not 
appear to provide a reasonable timeframe or contain sufficient 
details of the alleged breaches and the remedial steps needed. 

The ACCC was also concerned that Scotty’s attempted to 
supply product, allegedly without reasonable excuse, directly to 
an existing business customer of a franchisee within the 
franchisee’s exclusive territory, possibly in contravention of s. 
51AC of the TPA which prohibits unconscionable conduct in 
business dealings. When contacted by the ACCC, Scotty’s 
withdrew the breach notices and provided court enforceable 
undertakings to ensure that similar issues will not arise in 
future. 

MR 261/06 

CONSUMER AND SMALL BUSINESS PROTECTION 

New SCAMwatch website launched for consumers 

The ACCC launched a new look SCAMwatch website, 
www.scamwatch.gov.au, designed to educate and assist 
consumers about scams and the steps they can take to protect 
themselves. The new SCAMwatch website lists 39 different 
types of scams, ranging from pyramid schemes to office supply 
scams, along with warning signs to look out for. 

Most scams rely on looking or sounding like genuine offers. To 
find out if something is a scam, consumers should do their 
homework: ask questions and think carefully before deciding 
what to do. The aim of SCAMwatch is to provide information 
to consumers and small business about how to recognise, avoid 
and report scams.   

MR 248/06 

Injunctions over cancer treatment system 

The Federal Court made orders by consent against several 
NuEra companies, Mr Paul Rana and his sons Christopher and 
Micheal, restraining them from making any representations on 
cancer cure claims promoted under The RANA System until 
judgment in the proceedings or further order.   

The RANA System is described as ‘…an alternative approach 
to cancer care which offers HOPE to cancer sufferers’. The 
RANA System is provided through programs costing up to $35 
000. The RANA System offers a variety of products including 
vitamin and mineral supplements, Zen Chi Massages Magnetic 
Pulsers, coffee enemas, ozone therapy, diets described as 
‘eating according to blood type’ and thermal imaging.  

The ACCC alleges the NuEra companies, largely through the 
agency of Mr Paul Rana and with the assistance of his sons, 
engaged in conduct in breach of the TPA by representing to 
persons suffering terminal illnesses (including cancer) and to 
their families that The RANA System can cure cancer, can 
reverse stop or slow its progress or will prolong the life of a 
person suffering cancer, when this is not the case. 

MR 280/06 and 284/06 

Undertakings on air conditioner ‘environmentally friendly’ 
claims  

Hagemeyer Brands Australia, trading as Hagemeyer 
Appliances, offered a court enforceable undertaking to the 
ACCC over ‘environmentally friendly’ claims made about its 
Dimplex air conditioning products. 

Hagemeyer advertised particular models of Dimplex air 
conditioners through its websites and also though a brochure 
titled Come home to cool. Dimplex claimed that the air 
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conditioners were ‘environmentally friendly’ when in fact they 
contained R407C—a potent greenhouse gas which will 
contribute to global warming if released into the atmosphere.   

Following complaints, the ACCC advised Hagemeyer 
Appliances of its concerns that the advertisements contained 
false and misleading representations in breach of the TPA. 
Hagemeyer Appliances acknowledged that R407C is not 
appropriately described as ‘environmentally friendly’ and 
accordingly agreed to cease making this claim and to implement 
a number of corrective measures.   

MR 266/06 

Internet service provider acted unconscionably  

The Federal Court of Australia declared that Dataline.net.au Pty 
Ltd engaged in unconscionable and misleading and deceptive 
conduct in connection with the supply of internet-related 
services to small businesses and consumers throughout 
Australia.   

The court also declared that Australis Internet Pty Ltd and 
World Publishing Systems Pty Ltd engaged in misleading and 
deceptive conduct and that Mr John Russell, managing director 
of Dataline and Australis, was knowingly concerned in the 
contraventions by all three companies.  

The business of Dataline (in liquidation) included the sale of 
wholesale internet provider services to small businesses, called 
Virtual Internet Service Providers (VISP), for resale by VISPs 
to their customers.  

The court declared that Dataline engaged in unconscionable 
conduct in contravention of s. 51AC of the Act by: 

• not permitting the VISPs to obtain legal advice before 
signing their initial legal contract with Dataline, and  

• threatening VISPs with disconnection of their internet 
service if they did not sign further agreements with Dataline. 

MR 265/06 

Misleading personal introduction service  

Mr Eugeni Tsvetnenko, trading as Mobile Alerts, provided 
court enforceable undertakings to the ACCC not to engage in 
misleading and deceptive conduct with respect to the promotion 
of personal introduction services. 

Mr Tsvetnenko advertised a service named SecureDate in the 
‘she seeks him’ section of a classifieds newspaper and online 
service and represented that SecureDate was a personal 
introduction and dating service where consumers could request 
to list their own profile and that the maximum call cost was 
$4.99.   

Following complaints to the ACCC, Mr Tsvetnenko was 
advised the advertisements appeared to contain false and 
misleading misrepresentations that may contravene the TPA. He 
accepted the ACCC’s concerns and cooperated fully, 
immediately taking action to ensure that similar advertisements 
would not appear again.  

MR 235/06 

Traders respond to ‘real’ tone queries 

The ACCC became aware that a large number of traders are 
marketing what they call ‘real’ or ‘true’ tones in a way that may 

mislead consumers into believing they are buying a ring tone of 
their favourite artists singing, when consumers are really 
downloading a ‘cover’ version performed by unknown or 
sound-alike artists. 

In most cases, the conduct of concern involved the use of well-
known artists’ names and/or images next to the song titles.  
Without an effective disclaimer, the ACCC believes such 
conduct is likely to lead consumers to conclude that the 
named/pictured artist performed the ring tone. The ACCC has 
written to the operators of more than 20 local and international 
sites to put them on notice. 

Ring tone promoters were asked to replace the words ‘real’ or 
‘true’ tones with the term ‘cover tones’ to better reflect the ring 
tones being sold. The ACCC also asked that disclaimers be 
provided to dispel any misimpressions likely to arise. The 
results were very positive, with most traders willing to comply 
with the ACCC’s request.   

MR 233/06 

PRODUCT SAFETY 

Cigarette wallet packs withdrawn from sale 

Following court action by the ACCC, British American 
Tobacco Australia (BATA) offered the Federal Court 
undertakings that it will immediately cease supply of its 
Limited Edition Dunhill cigarette wallet packs and notify its 
resellers to remove the wallet packs from sale.  

The ACCC alleged that BATA breached s. 65D of the TPA in 
supplying Dunhill wallet packs that allegedly do not comply 
with the prescribed consumer product information standard for 
tobacco labelling requirements. The ACCC sought an injunction 
that BATA be restrained from supplying the packs and take 
reasonable steps to ensure packs already supplied be 
immediately removed from retail sale. These undertakings will 
remain in place until the matter is finally determined by the 
court.   

MR 267/06 and 270/06 

Household furniture safety guide issued 

The ACCC launched a ‘safety alert’ highlighting potential 
household furniture hazards for children at the Safe 
Communities Conference in Townsville. The guide outlines 
potentially dangerous situations in the home and provides 
simple safety precautions that parents and carers of children 
should follow to avoid risk of serious injury to children.   

Thousands of children have been seriously injured (including 
some fatalities) over the past six years in Australia as a result of 
falling domestic furniture or fittings. The campaign aims to alert 
everyone to the risks posed by children playing with and 
climbing on furniture and how those risks can be eliminated.   

MR 238/06 

ACCC calls ‘time out’ on unsafe basketball rings  

The ACCC uncovered widespread non-compliance with the 
mandatory safety standard for basketball backboards and rings 
during recent surveys and showed that many suppliers and 
retailers were failing to comply with the new Consumer Product 
Safety Standard. All basketball rings and backboards must have 
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a safety warning that ‘improper installation or swinging on the 
ring may cause serious injury or death’. 

The ACCC has: 

• directed retailers to withdraw the offending basketball rings 
from sale  

• contacted all suppliers to ensure that no more non-compliant 
basketball rings were distributed to retailers and  

• directed suppliers to prepare appropriate warnings which 
comply with the mandatory standard for the relabelling of 
stock that was already in retail stores. 

All stores approached by the ACCC quickly removed the unsafe 
products. Given the survey findings, the ACCC is undertaking a 
widespread awareness raising campaign on the basketball 
standard.  

MR 263/06 

Fines for dangerous baby walkers and cot 

A specialist nursery retailer was fined $860 000 and convicted 
of breaching a mandatory consumer product safety standard for 
baby walkers and of misrepresenting the cot’s compliance with 
the Australian standard. 

Skippy Australia’s ‘Brand New Baby Walker with Push Bar’ 
and ‘Brand New Baby Walker and Rocker 2 in 1’ did not have 
the required automatic braking mechanism to prevent the baby 
walkers from falling down steps or stairs. The walkers also 
lacked any of the prescribed warning labels. 

Skippy Australia was also convicted of having misrepresented 
to consumers that its ‘Mahogany Finish Baby Cot’ model TZC-
512 complied with the Australian standard for cots. The 
company was also charged with having displayed a ‘no refund’ 
sign that misled consumers as to their statutory rights. 

MR 241/06 

Luggage straps fail safety standard 

The ACCC accepted a court enforceable undertaking from Asia 
Source Australia to stop the supply of elastic luggage straps 
with warning labels that failed the mandatory product safety 
standard. The labels warn users about the risk of facial and eye 
injuries when using the straps. Asia Source Australia supplied 
the non-compliant elastic luggage straps, imported from China 
under the brands Porta Hardware and Bilst, mainly to discount 
variety shops. 

MR 240/06 

Recall of unsafe children’s swim vests  

The ACCC accepted a court enforceable undertaking from 
Brand Direct International after it supplied Maui brand 
children’s swimming aid vests which did not comply with the 
mandatory product safety standard. 

The ACCC found the vests during a routine product survey.  
Contrary to the standard, the vests were not marked with the 
intended body mass range, and the safety warning on one of the 
vest types was difficult to read. After ACCC contact, Brand 
Direct withdrew the vests from sale and conducted a product 
safety recall.  

Big W, which sold the vests, has entered into a separate 
administrative resolution with the ACCC. The ACCC was 
particularly concerned that Big W, once alerted by Brand Direct 

that there may have been a problem with the vests, continued to 
sell them for another week until it received written notification 
from Brand Direct requesting that they be withdrawn from sale. 

MR 234/06 

RESTRICTIVE TRADE PRACTICES 

Proceedings against education consultants  

The ACCC instituted proceedings in the Federal Court, Perth, 
alleging that a number of education consultants providing 
services to Korean students engaged in price fixing and other 
anti-competitive conduct. The consultants include Kokos 
International, IAE Edu Net Perth, a business known as the 
Nanuri Education Centre and a number of individuals. The 
consultants provide information and advice on available courses 
of study to Korean students and facilitate enrolment in courses 
of study at various education institutions.   

Among other things, the ACCC alleges that the parties breached 
s. 45 of the TPA and/or the Competition Code of WA by 
entering into arrangements or understandings in which they 
agreed not to offer or accept discounted school tuition fees from 
Korean students. It is also alleged that the parties gave effect to 
those arrangements.  

MR 257/06 

Alleged resale price maintenance by set-top box distributor 

The ACCC instituted legal proceedings in the Federal Court, 
Melbourne, alleging that Digital Products Group engaged in 
resale price maintenance on certain Topfield branded digital set-
top boxes. 

The ACCC alleged that Digital Products Group contravened s. 
48 of the TPA by attempting to induce and inducing a certain 
retailer not to advertise certain set-top boxes below their 
recommended retail prices. The ACCC also instituted 
proceedings against Mr Jai Kemp, Digital Products Group’s 
sole director, and Mr Mark Dopson, its national sales manager, 
alleging that they were knowingly concerned in and party to 
certain alleged contraventions. 

MR 232/06 

MERGERS AND ACQUISITIONS 

Undertaking on gas merger proposal accepted 

The ACCC accepted Alinta’s offer of revised new court 
enforceable undertakings about its proposal to potentially retain 
an interest in APT. 

On 8 November 2006, the ACCC commenced market inquiries 
about a new draft undertaking. After considering comments 
from market participants and significant improvements to it, the 
ACCC will now accept the new undertaking.  

The previous undertaking required Alinta to divest APT and the 
former AGL-Agility contracts for the provision of management 
and operational services to the Moomba to Sydney Pipeline and 
the Parmelia Pipeline. The new undertaking also requires these 
divestments, but with one exception. In the event that APT 
divests its interests in these pipelines and GasNet, Alinta will 
not have to divest its interest in APT.     

MR 279/06 
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Statement of issues on proposed healthcare business 
acquisition  

The ACCC issued a statement of issues on the proposed 
acquisition of the consumer healthcare business of Pfizer Inc by 
Johnson & Johnson. The statement of issues invites further 
information on market definition and a number of competition 
issues the ACCC has identified.   

MR 281/06 

Proposed acquisition of hospital   

The ACCC issued a statement of issues on the proposed 
acquisition by Healthe Care Australia of Brisbane Waters 
Private Hospital from Healthscope Limited. The statement 
invites further information and comment on the supply of 
private hospital services in Gosford, on the New South Wales 
Central Coast. 

MR 259/06 

Proposed acquisition of chemical business  

The ACCC issued a statement of issues on the proposed 
acquisition by Hexion Specialty Chemicals of Orica Australia 
Ltd’s formaldehyde resins business. The statement invites 
further information and comment on the manufacture and 
supply of amino and phenolic resins in Australia.   

MR 251/06 

Proposed acquisition of gas company   

The ACCC issued a statement of issues on the proposed 
acquisition of Queensland Gas Company Limited by Santos 
Limited. The statement of issues seeks further information on 
market definition and a number of competition concerns the 
ACCC has identified.   

MR 245/06 

AUTHORISATIONS AND NOTIFICATIONS 

Qantas/Air New Zealand Tasman Agreement denied  

The ACCC issued a draft decision proposing to deny 
authorisation of the Tasman Networks Agreement between 
Qantas and Air New Zealand. The agreement would allow 
Qantas and Air New Zealand to coordinate all activities in 
respect of any flight on the trans-Tasman, including regular 
meetings to determine schedules and prices.  

Qantas and Air New Zealand are the largest competitors on the 
trans-Tasman. Combined, they account for around 80 per cent 
of trans-Tasman passengers. The ACCC considered that 
authorisation of the agreement would fundamentally change the 
competitive process on the trans-Tasman. 

The ACCC considered that the agreement would only result in 
limited public benefits in the form of cost savings to the airlines 
as well as marginal improvements in schedule spread, 
connectivity and frequent flyer options for consumers.  

Subsequently Qantas and Air New Zealand announced they 
would not be proceeding with the agreement. 

MR 254/06 

 

Price guide authorisation revoked   

The ACCC revoked an authorisation granted to the South 
Australian Mixed Business Association in 1979 which enabled 
it to publish and circulate a price guide suggesting retail prices 
for grocery items to members. SAMBA has since changed its 
name to the State Retailers Association of South Australia, 
which has continued to publish the price guide.   

While some members were likely to value the guide and the 
assistance it provided in setting retail prices, it did not result in a 
public benefit that would outweigh the anti-competitive 
detriments from a reduction in price competition.   

MR 282/06  

Interim approval to joint waste collection tender process  

The ACCC granted interim authorisation to the St George 
Region of Councils to allow them to begin a tender process for 
joint kerbside waste and recycling collection services in their 
local government areas. The ACCC does not consider that the 
market dynamics will be permanently altered by the councils 
commencing a joint tender process.  

MR 278/06 

Energy joint negotiation authorised 

The ACCC issued a decision authorising CS Energy Limited 
and Callide Power Management to jointly negotiate a price 
review with Anglo Coal. CS Energy and CPM propose to agree 
to use the same data as the basis for the review, to engage joint 
experts and consultants and to jointly conduct negotiations with 
Anglo Coal.   

There appears to be little, if any, public detriment from the joint 
negotiation process, as the quantities of coal purchased will not 
be altered and, therefore, demand within the market will not be 
significantly impacted. Additionally, Anglo Coal, the party 
most likely to be affected by the proposed conduct, does not 
oppose the joint review. 

MR 239/06 and 272/06 

Proposed removal of immunity for surgeons’ training intake 

The ACCC issued a draft determination proposing to remove 
parts of the Royal Australasian College of Surgeons’ 
authorisation that relate to the college’s training program.   

The draft determination follows a review instigated by a request 
from health ministers in February 2006. The ACCC considered 
that a material change of circumstances had occurred since the 
authorisation was granted. The ACCC was satisfied that 
governments have increased their capacity for, and involvement 
in, health workforce planning since the college was granted 
authorisation in June 2003.  

The ACCC remains concerned that the college’s ability to 
restrict surgical training intakes increases the detriment flowing 
from its arrangements. The effect of removing the authorisation 
will be to expose the college to the application of the TPA in the 
event that the college restricts training intakes in an anti-
competitive manner. 

MR 262/06 
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IATA transition arrangements approved  

The ACCC issued a determination granting the International Air 
Transport Association (IATA) authorisation for most of its 
programs on a transition basis. This determination provides for 
the phased removal of the current immunity covering most of 
IATA’s programs within the next 20 months. 

IATA has high airline industry coverage and the involvement of 
its members in jointly determining many arrangements in the 
aviation industry can naturally raise competition concerns. 
Recently, IATA asked the ACCC to provide it with a 
replacement authorisation which would see immunity for all 
covered programs progressively expire.   

The granting of this authorisation provides IATA with an 
opportunity to address concerns raised by the ACCC and other 
parties and reduce its reliance on authorisation. 

MR 260/06 

Collective tenders for bus shelters 

The ACCC granted interim authorisation to the Municipal 
Association of Victoria, on behalf of a group of Melbourne 
metropolitan councils, to allow them to collectively tender for 
bus shelter installation and maintenance services, including 
offering an advertising licence. 

Interim authorisation extends to allowing participating councils 
to enter into a memorandum of understanding with the Director 
of Public Transport to transfer their responsibilities for the 
provision of bus shelter services. The director would then be 
responsible for the subsequent tender process.  

Interim authorisation was requested so that the director could 
begin the tender process promptly to ensure that a contract 
could be awarded before an existing bus shelter agreement 
expires in July 2007. 

MR 258/06 

Restrictions in coal supply agreement authorised  

The ACCC issued a draft decision proposing to grant 
authorisation to certain restrictions within a coal supply 
agreement between Tarong Energy Corporation Limited, New 
Acland Coal Pty Ltd and New Hope Corporation Limited.   

Under the agreement, Tarong has been granted an option to buy 
5.7 million tonnes of coal annually from the New Acland mine 
in Queensland for 25 years, starting in 2011. The agreement 
contains restrictions which limit the quantity of coal that New 
Acland can sell each year to parties other than Tarong and limit 
Tarong’s ability to on-sell coal to third parties. 

Public benefits flow from the restrictions by providing Tarong 
with a secure and efficient long-term supply of coal for its 
production of electricity. The ACCC is currently satisfied that 
the public benefits likely to flow from the restrictions outweigh 
potential anti-competitive detriment.   

MR 256/06 

Industry refrigerant gas levy allowed  

The ACCC will allow importers of refrigerant gas to increase a 
levy on refrigerant gas imported and sold in Australia from $1 
to $1.50 per kilogram. This levy contributes towards the cost of 
recovering and disposing of ozone-depleting refrigerant gases 
used in Australia. 

The industry, through Refrigerant Reclaim Australia, has 
submitted that the increased demand for the disposal of 
refrigerant gases has impacted on the recovery and disposal 
program’s cash assets and that the increase is necessary to 
ensure that the program is sustainable in the long term. 

The ACCC considers that the ongoing operation of the program 
is likely to result in efficiency and environmental benefits, as 
well as assisting Australia in its efforts to comply with its 
international greenhouse gas commitments, and that the impact 
on consumers will be minimal.   

MR 255/06 

Revised capped fees for CALMS to be authorised  

The ACCC issued a draft decision proposing to grant 
authorisation to a revised capped fee structure for the Canberra 
After Hours Locum Medical Service. Under the capped fee 
structure, the fees charged by doctors on the CALMS roster to 
patients seeking after hours care will not exceed a certain level. 

The ACCC originally authorised CALMS to use a capped fee 
structure in 2005. Since then, the Australian Government has 
made some clarifications and changes to the Medicare Benefits 
Schedule which affect CALMS’ fee structure. CALMS seeks 
authorisation of a revised fee structure to reflect the changes. 

The ACCC considers that the capped fee structure promotes 
transparency and certainty regarding fees for patients seeking 
after hours primary medical care in the ACT. The ACCC 
considers that competition concerns are limited by doctors’ 
discretion to charge lower fees or bulk-bill where appropriate.  

MR 230/06 

REGULATED SERVICES 

2005–06 stevedoring monitoring report  

The ACCC issued its eighth annual monitoring report covering 
prices, costs and profitability of container terminal operations in 
Australia’s major ports for 2005–06.  The report shows that at 
Australia’s largest container terminals stevedoring unit revenues 
and costs both increased while productivity fell. This contrasts 
with a pattern of declining real unit revenue and costs and 
increasing productivity that occurred in the late 1990s following 
waterfront reform. 

MR 252/06 

Airports quality monitoring report issued 

The ACCC released its Quality of service—price-monitored 
airports report on the availability and standard of airport 
facilities at Australia’s major airports.  

The report found that over the past four years Brisbane has been 
the top-ranked airport, achieving an overall rating of good. 
Melbourne and Sydney airports rated at the mid-point between 
satisfactory and good. Perth airport has been rated between 
satisfactory and good. Both Canberra and Darwin have 
generally rated at the satisfactory level overall, with Darwin’s 
overall rating decreasing this year to just below satisfactory. 
Following ratings of satisfactory over the reporting period, 
Adelaide’s overall rating increased significantly, up to just 
below good—which appears to follow the opening of the new 
Multi User Integrated Terminal in 2005–06. 

MR 247/06 



________________________________________________________________________________ 

ACCC briefing *for details visit ACCC website www.accc.gov.au, under Media Releases  7 

Declared waste water services access dispute  

Services Sydney Pty Ltd has notified the ACCC, under Part 
IIIA of the TPA, of an access dispute with Sydney Water 
Corporation. The dispute relates to the pricing methodology to 
be used to determine access prices to be paid by Services 
Sydney for the certain declared services provided by Sydney 
Water. The ACCC has commenced the arbitration process for 
this access dispute.   

MR 268/06 

Tribunal affirms decision to reject mobile phone access 
undertaking   

The ACCC welcomed a decision by the Australian Competition 
Tribunal to reject Optus’s proposed undertaking for the supply 
of its Domestic GSM Terminating Access Service.  

Optus had sought a decision from the tribunal to overturn an 
ACCC decision that the terms and conditions on which Optus 
proposed to supply the service were unreasonable and that the 
access undertaking should be rejected. The decision by the 
tribunal affirmed the ACCC’s decision to reject the access 
undertaking.  

MR 275/06 

Discussion paper on analogue pay-TV service declaration  

The ACCC issued a discussion paper on the declaration for the 
analogue pay-television service. The paper marks the start of a 
public inquiry into whether the declaration should be continued, 
varied or revoked. 

The ACCC proposes the preliminary view that continued 
declaration of the analogue pay-TV service is unlikely to 
promote the long-term interests of end-users and that therefore 
it should not be continued. Given the continuing digitalisation 
of pay-TV networks around Australia, it seems that the majority 
of pay-TV subscribers will no longer be served by analogue 
networks after March 2007. 

MR 271/06 

Report issued on Telstra’s compliance with its price controls  

The ACCC issued its latest assessment of Telstra’s compliance 
with its retail price control arrangements. The ACCC’s report 
notes that it is satisfied that Telstra has adequately complied 
with its price control arrangements.  

MR 249/06 

Telecommunications arbitrations interim determinations   

The ACCC confirmed that interim determinations were made in 
five telecommunications disputes regarding monthly charges for 
the supply of the unconditioned local loop services (ULLS). 

The interim determinations were made in arbitrations between 
Telstra and the following parties: Primus Telecommunications 
Pty Ltd, Optus Networks Pty Ltd, XYZed Pty Ltd, Request 
Broadband Pty Ltd and PowerTel Ltd. 

MR 246/06   

Telecommunications access disputes 

NEC Australia Pty Ltd and Optus Networks Pty Ltd have 
notified the ACCC of several access disputes with Telstra 

Corporation Limited under Part XIC of the TPA. The access 
disputes relate variously to Telstra’s provision of the 
Unconditioned Local Loop Service, the Local Carriage Service 
and the Wholesale Line Rental service. The ACCC has 
commenced the arbitration process for these access disputes. 

MR 236/06, 250/06 and 264/06  

Final decision on South West Queensland Gas Pipeline 

The ACCC issued its final decision on Epic Energy’s proposed 
revised access arrangement for the South West Queensland 
Pipeline. The Australian Energy Regulator has advised the 
ACCC in this review.  

Epic proposed that the current provisions of its access 
arrangement for the SWQP would continue for another two 
years with some minor variations. The ACCC concluded that a 
two-year regulatory period backed by the possibility of early 
review is appropriate, given uncertainty about the likely usage 
of the pipeline over the next few years. 

MR 253/06 

REGIONAL OUTREACH 

National outreach conference 

A national outreach conference was held early in December, 
bringing together the outreach and small business managers 
from each state to discuss new developments, small business 
issues and recent amendments to the Act. 

Topics of discussion included the new collective bargaining 
notification and revised authorisation processes and the oil and 
horticultural industry codes of conduct. The workshop gave the 
outreach and small business managers the opportunity to 
familiarise themselves with the amendments and to discuss 
current and emerging small business issues to enable them to 
better provide information and answer queries from small 
business people and consumers in rural and regional areas.   

Queensland 

The Queensland rural and regional team held presentations of 
the Competing Fairly Forum DVD, Scam, fraud and your 
business in Ballina and MacLean in Northern NSW and in 
Warwick and Toowoomba in Queensland during October and 
November 2006. 

New South Wales 

David Badewitz and Martino Santi 

Ph: (02) 9230 9133 

South Australia  

Anthony Parker 

Ph: (08) 8213 3444 

Queensland 

Albert Julum and David Sutherland 

Ph: (07) 3835 4666 
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Northern Territory 

Inta Tumuls 

Ph: (08) 8946 9666 

Victoria 

Celia Himmelreich 

Ph: (03) 9290 1800 

Tasmania 

Amir Paz 

Ph: (03) 6215 9333 

Western Australia 

Vern Gardam  

Ph: (08) 9325 0600 
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From the Small Business Commissioner  
The beginning of 2007 saw the commencement of the collective 
bargaining notification process, which will enable groups of 
small businesses proposing to bargain collectively with large 
customers or suppliers to make formal notification to the ACCC 
to obtain immunity under the Trade Practices Act if the conduct 
is in the public interest.  Details on making collective 
bargaining notifications can be found on the ACCC website 
(www.accc.gov.au). 

Some items in ACCC briefing refer to media releases (MR, with number and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC briefing 
by emailing <small.business@accc.gov.au>. For information on the Trade Practices Act contact the ACCC Infocentre 1300 
302 502 or the ACCC small business helpline 1300 302 021. 

This edition of ACCC Briefing carries news of good practice 
compliance efforts by Cadbury Schweppes who voluntarily 
reported to the ACCC an isolated instance of conduct which 
may have contravened the resale price maintenance provisions 
of the Trade Practices Act. While Cadbury Schweppes did the 
right thing to clear up the problem, it is evident from other items 
in Briefing that some businesses have deliberately breached the 
resale price maintenance provisions. Court action by the ACCC 
has led to adverse findings against these businesses, including 
significant fines. 

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 

Guides issued to help businesses understand TPA changes  

The ACCC issued a number of publications designed to help 
businesses understand changes to the TPA. To ensure that these 
guides are useful and practical, the ACCC took into account 
comments received from the business community and other 
relevant stakeholders. 

The publications include the Guide to collective bargaining 
notifications, Authorisation—new process from 2007 and 
Formal merger review process guidelines, which will not only 
assist potential applicants but also help other groups that might 
be affected by the new processes. If businesses or advisors are 
contemplating using one of the new processes, they are 
encouraged to approach the ACCC at an early stage. 

MR 001/07 

CONSUMER AND SMALL BUSINESS PROTECTION 

Substantial refunds after misleading conduct 

In June 2005 the ACCC instituted proceedings in the Federal 
Court of Australia alleging that StoresOnline had engaged in 
misleading and deceptive conduct regarding its home business 

e-commerce software packages. In May 2006 a settlement was 
reached between the ACCC and StoresOnline, requiring 
StoresOnline to pay refunds to customers who claimed to have 
been misled by certain representations, and not to make false or 
misleading statements about its website packages. Refunds 
totalling $679 478.88 were made to 175 Australian 
customers—that is, 94.4 cents in the dollar for each applicant, 
an average refund per consumer of over $3 800.   

MR 024/07 

Quilt suppliers stop misleading content claims 

Leading Australian suppliers of bed quilts will stop falsely 
representing to consumers that their products contain 
100 per cent down following an ACCC investigation. Suppliers, 
including manufacturers, importers and retailers, have given 
formal commitments to the ACCC after sample testing found 
that none of the suppliers’ products achieved the claimed 
100 per cent down content. Suppliers have undertaken not to 
make any percentage representations that cannot be 
substantiated by regular independent testing. They have also 
undertaken to place corrective advertisements in newspapers 
and on their respective websites.  

MR 325/06 

Misleading representations by jewellery chains 

An ACCC investigation into Zamel’s Pty Ltd’s Christmas 2005 
catalogue resulted in prosecution proceedings against the 
jewellery retailer. The ACCC alleges that Zamel’s falsely 
represented, with the use of strikethrough pricing, that the 
purchase of some items would result in substantial savings to 
the purchaser.  

The catalogue featured a 10.5mm bolt-ring bracelet at a price of 
$745 with a strikethrough price of $1675. The ACCC alleges 
that Zamel’s did not sell the bracelet for more than $1100 
within the six months prior to the sale and has engaged in 
conduct in breach of s. 75AZC(1)(g) of the TPA, which 
prohibits false or misleading representations being made in 
relation to the price of goods. Zamel’s ceased using this style of 
advertising once the ACCC drew its concerns to the company’s 
attention.  

The ACCC also began proceedings against Prouds Jewellers Pty 
Limited for making ‘Was/Now’ price comparisons that were 
allegedly false or misleading in contravention of ss. 52 and 
53(e) of the TPA. From at least December 2005, Prouds has 
promoted discounts on its jewellery in catalogues by making 
statements such as ‘Was $199 / Now $99.50’. 

The ACCC contends that by making ‘Was/Now’ comparisons, 
Prouds represented its customers would save the difference 
between the Was and Now price compared to customers who 
purchased the items before the catalogue promotions. The 
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ACCC alleges that this was not the case as Prouds usually sold 
the items for less than the Was price. The ACCC is seeking 
injunctions to prevent Prouds from using comparative 
advertising except in limited circumstances where the promoted 
saving is genuine. 

MR 318/06 and MR 300/06 

Pizza bases not made ‘fresh in store’ 

Domino’s Pizza Enterprises Ltd corrected claims in its 
advertising brochures after the ACCC raised concerns that it 
may have misled consumers. Domino’s claimed that all dough 
used for its pizza bases was made fresh daily in its local stores. 
The ACCC raised concerns about the accuracy of this claim 
after it became aware that not all Domino’s dough was made 
fresh daily in its stores.  

Whilst Domino’s ‘Classic’ and ‘Pan’ pizza bases are made fresh 
daily by Domino’s in its stores, Domino’s ‘Thin ‘n’ Crispy’ 
pizza bases are made off the premises and delivered snap-frozen 
to each local store. Domino’s has agreed to publish corrective 
advertisements in major newspapers in each Australian state 
and territory. 

MR 317/06 

Menopause Institute deceives patients 

The ACCC instituted legal proceedings in July 2006 against the 
Menopause Institute of Australia alleging it had breached s. 52 
of the TPA by making misleading and deceptive representations 
about the safety and effectiveness of its Natural Hormone 
Replacement Therapy  Program and by comparing NHRT to 
conventional hormone replacement therapy. Approximately 75 
separate medical claims made by the company in various media 
were misleading and deceptive. As part of a court settlement, 
the Menopause Institute admitted to misleading and deceiving 
its patients and potential customers. The Menopause Institute is 
to alert its former and current patients about the alleged breach, 
publish corrective notices, place a corrective notice on its 
website for a period of three months and provide letters to all 
patients who received treatment between September 2003 and 
September 2006. 

MR 316/06 

Ambiguous packaging claims corrected 

Optus has taken steps to provide some of its customers with 
additional mobile phone accessories or call credits, after the 
ACCC raised concerns about the packaging of its Motorola 
E398 Mobile Phone Kits. The packaging had illustrations of a 
Transflash card, USB cable and Mobile Phone CD on it that 
may have led consumers to believe that these items were 
included.  

Product packaging has a significant influence on a consumer’s 
purchasing decision. Consumers are entitled to expect retailers 
and manufacturers to fairly represent the product contained 
within the packaging. The ACCC views misleading promotional 
material seriously and is pleased with the steps taken by Optus 
to remedy the effect of this labelling error. 

MR 301/06 

Comparison advertising by home entertainment retailer 

ACCC concerns about aspects of comparative advertising by 
home entertainment retailer JB Hi-Fi Group Pty Ltd in its 
February/March catalogue has led to the ACCC accepting 

court-enforceable undertakings. The catalogue included 45 
home entertainment products advertised at a discount 
represented as a saving of a nominated sum off each product’s 
recommended retail price. The ACCC was concerned that the 
catalogue may have contained false or misleading 
representations in breach of the consumer protection provisions 
of the TPA. 

The ACCC felt consumers may have believed that JB Hi-Fi, 
within a reasonable time before the catalogue’s issue, had sold 
the products in reasonable quantities at the recommended retail 
price. This may not in fact have been the case. JB Hi-Fi believes 
it was entitled to make the representations but has 
acknowledged the ACCC's concerns. JB Hi-Fi agreed that it 
will not advertise any product with a discount off its 
recommended retail price unless the product was advertised and 
sold at that price in the same markets in reasonable quantities 
for a reasonable period of time and within a reasonable period 
of the date of the advertisement.  

MR 295/06 

PRODUCT SAFETY 
Toxic novelty product 

A highly toxic novelty seed product was detected on the 
Australian market in December 2006. Called ‘Message in a 
Bottle’, the product is a glass container containing about 
12 small red-and-black seeds that have been identified as highly 
toxic and capable of causing death if ingested.  

About 9000 units of the product were imported and sold 
through small retail outlets and discount stores nationally. The 
highly toxic nature of the product means it is essential that 
consumers are warned of the dangers associated with the seeds. 
A national recall of the product was conducted. 

MR 313/06 

Recall of ‘bus’ bunk beds 

A line of unsafe ‘bus’ bunk beds has been recalled, following 
concern from the ACCC that the beds did not comply with the 
mandatory product safety standard. In particular, gaps in the 
bunk bed may have presented a serious entrapment hazard to 
children. 

The Fantasy Bus bunk bed was being imported by two furniture 
importers and suppliers, Furniture Galore and Eternal Design. 
Furniture Galore and Eternal Design have stopped supply of the 
beds and begun retailer and consumer recalls.  

MR 003/07 

Voluntary recall on LPG tanks 

The ACCC has supported a safety warning issued about 
liquefied petroleum gas (LPG) tanks fitted to motor vehicles 
between mid-2003 and August 2005. This warning was issued 
by the Parliamentary Secretary to the Treasurer, Mr Chris 
Pearce. 

Tanks supplied by Manchester Tank and Equipment Co. during 
the abovementioned period are subject to a voluntary recall. The 
supplier will replace the pressure relief valves at no cost to the 
consumer. Since 2005 there have been incidents of pressure 
ruptures of LPG tanks on motor vehicles. While no injuries 
have been reported, ruptures can generate significant forces 
with the potential for serious injury and damage to property. 

MR 324/06 
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Safety checks before Christmas 

During the lead-up to Christmas the ACCC specifically targeted 
Christmas gifts for product safety surveys. As a result, a number 
of dangerous products—including children’s toys, basketball 
rings and backboards and elastic luggage straps—were removed 
from sale. These product safety surveys were part of a wider 
effort by the ACCC to ensure consumer safety is maintained.  

In the nine months prior to Christmas, the ACCC surveyed 
1166 items in 581 retail outlets across Australia, resulting in 36 
products being withdrawn from sale and eight being recalled. 
Non-compliance with mandatory product safety standards or 
bans was identified in 5 per cent of products inspected, with 
follow-up enforcement action being taken on each offending 
item. 

MR 322/06 

RESTRICTIVE TRADE PRACTICES 

Power station operator penalised $120 000 

A penalty of $120 000 was imposed following proceedings 
instituted by the ACCC on IPM Operation and Maintenance 
Loy Yang Pty Ltd for engaging in conduct in contravention of 
the TPA. IPM admitted it had breached the Act by entering into 
an arrangement in August 2001 with the Communications, 
Electrical, Electronic, Energy, Information, Postal, Plumbing 
and Allied Services Union of Australia (CEPU) that contained a 
provision which had the purpose of preventing IPM from 
engaging electrical contractors who did not have an enterprise 
agreement with the CEPU.  

IPM admitted that it had breached the Act by giving effect to 
the arrangement until November 2003. In addition to imposing 
a penalty, the court made declarations that IPM had engaged in 
conduct in contravention of ss. 45E and 45EA of the Act and 
ordered IPM pay a fixed amount for the ACCC’s costs of the 
proceedings.  

MR 032/07 

Shield of crown immunity challenge in High Court  

The High Court of Australia granted special leave for the 
ACCC to appeal findings by the Full Federal Court that Baxter 
Healthcare Pty Ltd was protected from the operation of the TPA 
by Crown immunity. The appeal arose after the Full Federal 
Court held that if the state health purchasing authorities with 
which Baxter was dealing were entitled to Crown immunity, 
Baxter was entitled to ‘derivative’ Crown immunity and was 
protected from the proceedings brought by the ACCC. 

On 24 August 2006 the Full Federal Court dismissed the ACCC 
appeal in which it sought findings that Baxter Healthcare Pty 
Ltd had breached the misuse of market power and exclusive 
dealing provisions of the TPA when it entered long-term 
contracts with state purchasing authorities bundling the supply 
of sterile fluids with peritoneal dialysis products used by people 
with kidney failure. 

MR 031/07 

$3.4 million in penalties for resale price maintenance  

The Federal Court of Australia ordered penalties totalling 
$3.4 million against four Jurlique companies and Jurlique 
founder Dr Jurgen Klein for engaging in resale price 
maintenance in the sale of Jurlique products between 1991–
2003. Dr Klein set the policy against discounting and was 

involved in all aspects of the conduct, which affected retailers in 
Australia and internationally.  

The court also declared that one of the Jurlique companies, in 
operating its day spa stores, entered into an arrangement with 
Melbourne franchisees in March 2001 to fix prices for Jurlique 
treatments. The court granted injunctions for five years 
restraining the Jurlique companies and Dr Klein from engaging 
in resale price maintenance conduct in relation to Jurlique 
products, and restraining J&J Franchising from engaging in 
price fixing in relation to Jurlique treatments. The court ordered 
the Jurlique companies to pay $125 000 in costs and Dr Klein 
was ordered to pay a penalty of $200 000 and costs of $20 000. 
Dr Klein is no longer a shareholder in the Jurlique group, nor is 
he involved in its management. 

MR 029/07 

Anticompetitive conduct alleged between Adelaide surgeons 

The ACCC instituted proceedings in the Adelaide Federal Court 
against cardiothoracic surgeons Mr John Lincoln Knight and 
Mr Iain Kenneth Ross, for alleged breaches of the Competition 
Code of South Australia. The ACCC alleges that Mr Knight and 
Mr Ross engaged in anticompetitive conduct in relation to two 
other cardiothoracic surgeons who also operate in the Adelaide 
metropolitan area. 

It is alleged that Mr Knight and Mr Ross took action to hinder 
or prevent one of the surgeons from gaining accreditation at a 
private hospital in Adelaide and obtaining appointments at 
various hospitals. It is also alleged that they took action to 
hinder or prevent the other surgeon from providing his services 
at a private hospital in Adelaide and attempted to reach a market 
sharing arrangement with that surgeon.  

MR 028/07 

Voluntary reporting praised 

Cadbury Schweppes Pty Ltd has voluntarily reported to the 
ACCC an isolated instance of conduct which it considers may 
have contravened the resale price maintenance provisions of the 
TPA. In an effort to ensure that a small retailer did not 
wholesale some limited lines of Cadbury Schweppes products 
to other retailers, two relatively junior staff at Cadbury 
Schweppes provided the retailer with an agreement that 
contained terms that set a minimum price for the sale of 
particular products. After realising the potential implications of 
its conduct, Cadbury Schweppes engaged its lawyers to conduct 
a thorough and detailed investigation of the conduct and 
voluntarily reported the conduct to the ACCC and offered to 
supplement its trade practices compliance program. 

MR 017/07 

Settlement of action against timber merchants 

Three Adelaide timber merchants gave undertakings to the 
Federal Court as part of a settlement of an ACCC legal action 
against them. Proceedings were instituted against Auspine 
Limited, Geo J Bone & Sons Pty Ltd and JAG Timber Products 
Pty Ltd for alleged price fixing or attempted price fixing of 
timber estimating services in South Australia. The settlement of 
the legal action was entered into by all respondents on the basis 
that they do not admit they engaged in conduct that contravened 
the Act. The undertakings provided to the court include that, for 
a period of five years, the companies will not make, or attempt 
to make any contract, arrangement or arrive at an understanding 
with competitors regarding the price each charges for estimation 
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services or give effect to any such contract, arrangement or 
understanding. 

MR 015/07 

Union fined $125 000 for breach of the TPA 

The Federal Court imposed a penalty of $125 000 against the 
Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Services Union of Australia 
(CEPU) for contraventions of the TPA. The ACCC alleged that 
in 2001, the CEPU made demands on Edison (IPM Operation 
and Maintenance Loy Yang Pty Ltd, formerly known as Edison 
Mission Operation and Maintenance Loy Yang P/L ) which 
resulted in the company ceasing to acquire services from an 
electrical contractor it regularly used at the Loy Yang B site as 
that contractor did not have a union certified agreement. 

The Court found that the CEPU not only instigated the 
agreement but also induced Edison to give effect to it. The court 
imposed a pecuniary penalty of $125 000, declared that the 
CEPU had by its conduct aided/ abetted and procured 
contravention of both s. 45E and s. 45EA of the TPA by Edison, 
injunctions restraining the CEPU from engaging in future such 
conduct for 3 years, and awarded costs at an agreed figure of 
$200 000 against the CEPU to the ACCC.  

MR 004/07 

$100 000 penalties for secondary boycott by union 

The Federal Court imposed penalties totalling $100 000 against 
the state and federal branches of the Construction, Forestry, 
Mining and Energy Union (the CMFEUW and the CMFEU 
respectively) for engaging in secondary boycott conduct in 
breach of the TPA. The ACCC alleged that in two instances the 
CFMEU and the CFMEUW engaged in conduct that 
contravened the Act.  

The conduct involved union officials hindering or preventing 
third parties from supplying concrete, sand and related services 
to Doric Constructions Pty Ltd, causing substantial loss or 
damage to the business. The CFMEU, CFMEUW and the three 
union officials involved admitted that their conduct contravened 
the Act. Orders were made that both parties each pay a penalty 
of $50 000 as well as declarations that the conduct of the 
CFMEU, CFMEUW and the three union officials contravened 
s. 45D of the Act. 

MR 305/06 

Anticompetitive liquor deals fine of $7 million  

Penalties totalling $7 million were imposed on Woolworths 
Limited for entering into, and giving effect to, illegal 
anticompetitive agreements with small business liquor licence 
applicants. In June 2003 the ACCC instituted legal proceedings 
in the Federal Court against Woolworths and Liquorland, 
alleging that the conduct arose in circumstances where 
Woolworths and Liquorland objected to certain liquor licence 
applications and then proposed restrictive agreements in return 
for withdrawing their objections.  

In May 2005 Liquorland admitted that it had entered into illegal 
agreements with five applicants for liquor licences, which 
resulted in a fine of $4.75 million. In June 2006 it was found 
that four agreements—with liquor licence applicants—entered 
into by Woolworths had the substantial purpose of lessening 
competition in local markets. Fines totalling $7 million were 

imposed. Orders were also made restraining Woolworths from 
relying on or enforcing in any way any of the four agreements.  

MR 328/06 

Distributor penalised $238 000 for resale price maintenance  

Following proceedings instituted by the ACCC, a penalty of 
$238 000 was imposed on Digital Products Group Pty Limited, 
the national distributor of Topfield-branded digital set-top 
boxes, for engaging in resale price maintenance in 
contravention of the TPA. The Digital Products Group had 
earlier admitted to the court that in its dealings with a 
Melbourne-based retailer it had breached s. 48 of the Act by on 
two occasions attempting to induce, and on 17 occasions 
inducing, the retailer not to advertise certain products at prices 
less than that specified by the company. 

MR 306/06 

Navigation products alleged resale price maintenance 

The ACCC instituted proceedings against Navman Australia 
Pty Limited, alleging resale price maintenance in the supply of 
Navman navigation products. The ACCC has alleged that 
Navman breached the TPA by conduct that included inducing or 
attempting to induce dealers not to sell Navman products below 
a specified price, withholding supply of Navman products for 
reasons including that the retailer had sold the products below 
prices specified by Navman, and stating to its Navman dealers 
prices that were likely to be understood by them as prices below 
which Navman products were not to be sold. The ACCC alleges 
that the company’s former general manager Mr Baird and 
current Australasian sales manager Mr King directed and 
participated in the contravening conduct.  

MR 299/06 

Computer products supplier admits resale price 
maintenance 

Optima Technology Solutions Pty Ltd, the national supplier of 
Optima computer products, admitted to the ACCC that it had 
engaged in resale price maintenance. Under s. 48 of the TPA, a 
supplier cannot require a business customer to sell their goods 
at a specified minimum price. Doing so would limit the ability 
of the business customer to advertise discounts for the products, 
which is essential for retailers who wish to engage in price 
competition. 

Optima admitted it had told two of its dealers that they should 
stop discounting and raise their prices. The dealers were 
threatened with having products withheld or their dealerships 
cancelled. Optima has undertaken that it will not engage in 
resale price maintenance for a period of three years, implement 
an audit process to determine whether any other Optima dealers 
have been subjected to resale price maintenance and inform all 
Optima dealers of the outcome of the ACCC investigation. 

MR 296/06  

MERGERS AND ACQUISITIONS 

Santos’ proposed acquisition of QGC to be opposed 

The ACCC will oppose Santos’ proposed acquisition of 
Queensland Gas Company Limited. Having withdrawn a 
previous proposal, Santos approached the ACCC on 30 January 
2007 with a revised proposal that included undertakings which 
it submitted would preserve the competitive structure of 
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wholesale gas supply in Queensland. After comprehensive 
investigation the ACCC has formed the view that the proposed 
acquisition is likely to substantially lessen competition. The 
ACCC will issue a public competition assessment on its 
decision in due course. 

MR 042/07, MR 021/07 and 303/06 

Gas company acquisition not opposed 

The ACCC announced it would not oppose AGL Energy 
Limited acquiring up to 30 per cent of Queensland Gas 
Company Limited. As part of the proposed arrangements, AGL 
will be able to appoint three of the nine directors to an expanded 
QGC board of nine directors. Other additional arrangements 
include AGL entering into a gas market development services 
agreement with QGC, whereby QGC would obtain rights to 
AGL’s excess pipeline capacity. In considering the acquisition, 
the ACCC took into account AGL’s relatively limited 
involvement in gas production in southern Queensland. It is 
expected that the existence of Origin and Santos as key 
competitors in gas production will lessen any possible 
competition effects. 

MR 016/07 

Johnson and Johnson divestitures accepted 

The ACCC accepted a divestiture proposal offered by Johnson 
and Johnson in late December 2006. This offer was made in 
relation to J&J’s proposed acquisition of consumer healthcare 
business Pfizer inc, which the ACCC will not now oppose. Both 
parties have provided court-enforceable undertakings to allay 
the ACCC’s competition concerns. 

These concerns relate to J&J’s acquisition in the worm 
treatments, anti-diarrhoeal and nicotine replacement therapy 
product categories. The ACCC decided that, subject to the 
divestitures, the proposed acquisition will not lead to a 
substantial lessening of competition in any of the relevant 
product categories. 

MR 327/06 and 307/06 

Insurance merger not opposed 

The ACCC will not intervene in the proposed acquisition of 
Promina Group Ltd by Suncorp Metway Limited. The ACCC 
investigation focused on personal insurance and motor vehicle 
insurance in Queensland, and home insurance nationally. 
Market inquiries revealed a large number of competitors within 
the personal insurance industry. The ACCC formed the view 
that these competitors will act as a strong competitive constraint 
on the merged firm. In recent years a number of major banks 
have used their existing brands, branch networks and customer 
relationships to expand their insurance distribution. In the 
ACCC’s view, this development will continue to promote 
competition within the insurance industry.  

MR 315/06 and 294/06 

Newspaper acquisition approved 

The ACCC will not oppose the proposed acquisition of the 
Federal Publishing Company (FPC) Community Newspaper 
Group by News Limited. In December 2006 the ACCC 
published a statement of issues concentrating on potential 
competition concerns in northern and inner west Sydney. It has 
been resolved that the proposed acquisition is unlikely to lessen 
competition in these areas. 

Following extensive market inquiries, the ACCC is satisfied 
that there are sufficient advertising alternatives to provide a 
competitive constraint to News Limited. Individual advertisers 
have a range of advertising options at their disposal in northern 
and inner west Sydney. 

MR 005/07 and 298/06  

Review of proposed Qantas acquisition 

The ACCC is currently reviewing the proposed acquisition of 
Qantas by a consortium that includes Macquarie Bank. This 
review includes market inquiries, which seek to determine the 
potential effects the acquisition may have on competition in the 
air transport industry. The ACCC will closely assess how the 
proposal will affect customers, suppliers and other competitors. 
Areas of concern to the ACCC include Macquarie Bank’s 
49 per cent interest in Sydney Airport and some of the other 
consortium members’ interests in the air transport industry. The 
ACCC will undertake this review in accordance with its Merger 
review process guideline and s. 50 of the TPA. 

MR 312/06 

Private hospital acquisition opposed 

The ACCC will oppose Healthe Care Australia Pty Ltd’s 
proposed acquisition of Brisbane Waters Private Hospital. 
Healthe already owns a private hospital in the Gosford area, the 
North Gosford Private Hospital. After making market inquiries, 
the ACCC considers that competition currently exists between 
the two hospitals to attract doctors and they can use the current 
competitive situation to benefit their patients’ standard of care. 
The ACCC considers that the proposed acquisition is likely to 
result in a reduction in the range and quality of services 
currently offered at North Gosford and Brisbane Waters, 
resulting in patients having to travel further to receive 
treatment. The ACCC consulted with other market participants, 
specialists, health funds and industry bodies to reach this 
conclusion. 

MR 304/06 

Variation to Toll undertakings 

The ACCC began market inquiries on a proposed variation to 
the undertakings given to the ACCC by Toll Holdings Ltd in 
March 2006. The undertakings relate to Toll’s proposed 
acquisition of Patrick Corporation Ltd. The ACCC is 
particularly concerned with ensuring that the proposed variation 
to the undertakings will not delay or disrupt the process 
currently under way to make the East-West Rail Assets 
available. Toll is still obliged to continue the process to make 
the East-West Rail Assets available in accordance with the 
timeframes set out in the current undertaking.   

MR 302/06 

Proposed acquisition of gas assets 

The ACCC began market inquiries into the proposed acquisition 
of Origin Energy Ltd’s gas infrastructure assets by Alinta Ltd. 
Origin’s assets include a 17 per cent interest in Envestra, a 
33.3 per cent interest in the SEA Gas pipeline and other 
transmission and distribution assets. The ACCC will assess the 
proposed acquisition under s. 50 of the TPA, in accordance with 
its informal merger review process guidelines.  

MR 002/07 
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Steel pipe and tube joint venture not opposed 

The ACCC will not intervene in the proposed joint venture 
between OneSteel Limited and Smorgon Steel Group Limited. 
Market inquiries by the ACCC indicate that the pipe and tube 
products that the joint venture will produce are currently 
imported in significant quantities into Australia. In deciding not 
to intervene, the ACCC considered the recent significant 
increase in the volume of imports and the increasing role they 
play in competition in the relevant markets. 

MR 020/07 

AUTHORISATIONS AND NOTIFICATIONS 

Discount funerals for WA pensioners 

The ACCC issued a draft decision proposing to allow the 
Western Australian Funeral Directors Association and other 
individual funeral directors to supply fixed-price discount 
pre-paid funerals to eligible members of Retirees WA. 

Retirees WA administers a pre-paid funeral scheme for aged, 
invalid and widowed pensioners and certain superannuants in 
Western Australia. The purpose of the fund is to allow the 
elderly the benefit of prior planning of a funeral service, at a 
reduced cost. 

MR 027/07 

Nestlé withdraws application for review 

The Australian Competition Tribunal allowed Nestlé Australia 
Ltd to withdraw its application to the Tribunal. Nestlé Australia 
wanted the Tribunal to overturn the ACCC’s decision to revoke 
an exclusive dealing notification it had lodged. Nestlé Australia 
lodged its notification after Aldi imported and sold Nescafé 
brand instant coffee manufactured offshore. Nestlé sought to 
stop supply of all Nestlé products to Aldi unless Aldi complied 
with certain conditions in relation to the sale of the imported 
Nescafé products by Aldi.  

The ACCC decided that the action proposed by Nestlé should 
not be afforded protection under the Act. In its decision, the 
ACCC concluded that Nestlé engaged in the notified conduct 
for an anti-competitive purpose and the conduct was likely to 
substantially lessen competition.  

MR 018/07 

Capped fee structure for medical service authorised   

The ACCC granted authorisation to the Canberra After Hours 
Locum Medical Service (CALMS) to use a revised capped fee 
structure in its provision of after hours medical services. Under 
the capped fee structure, CALMS will not charge patients fees 
above certain levels and doctors will be able to charge lower 
fees or bulk bill where appropriate. The ACCC considers that 
the capped fee structure promotes transparency and certainty 
regarding fees for patients seeking after hours primary medical 
care in the Australian Capital Territory. Given the possibility of 
future changes to the Medicare Benefits Schedule, or other 
relevant changes, the ACCC’s authorisation will allow CALMS 
to lower its capped fees without seeking a further re-
authorisation from the ACCC.  

MR 011/07 

National Library authorised to tender on behalf of others  

The ACCC granted authorisation to allow the National Library 
of Australia (NLA) to tender for the use of certain electronic 
resources on behalf of Australian libraries. Under its national 
licensing proposal, the NLA intends to develop standard 
agreements with electronic resource providers that any library 
may enter into. The ACCC considers that the proposed 
arrangements are likely to lead to minimal anti-competitive 
detriments. It will be open for libraries to negotiate individually 
with other suppliers and there is no element of compulsion to 
the arrangements. The ACCC considers that the proposal may 
provide libraries with access to useful resources on better terms 
and conditions than would have been available if they were to 
negotiate individually.  

MR 008/07 and 297/06 

High Value Clearing System rules to be approved 

The ACCC granted authorisation for five years to the Australian 
Payments Clearing Association for certain provisions of the 
High Value Clearing System (HVCS) Regulations and 
Procedures. These provisions relate to suspension and 
termination of HVCS membership and the requirement that 
members use the SWIFT payment delivery system in clearing 
and settling payments. The ACCC took into account the checks 
and balances within APCA and the HVCS arrangements to 
guard against the anti-competitive use of the suspension and 
termination provisions. These include the review power of the 
APCA board over HVCS Management Committee decisions 
and the requirement that the Reserve Bank of Australia be 
consulted in respect of any decision to suspend a member. 

MR 034/07 and 007/07 

Melbourne councils to collectively tender for bus shelters 

The ACCC granted authorisation to allow some Melbourne 
councils to collectively tender for the installation and 
maintenance of bus shelters. Councils wishing to participate in 
the collective tender process will do so by entering into a 
memorandum of understanding. Currently 11 councils have 
agreed to participate in the tender process. The ACCC considers 
that any anti-competitive detriment that may flow from the 
proposed arrangements is likely to be small and sees a benefit in 
the supply and maintenance of bus shelters to a number of 
councils being negotiated and provided through a single 
process. This may enable the successful tenderer to provide 
these services at a lower cost, which will likely be reflected in 
lower rates and improved quality of services for ratepayers. 

MR 039/07 and 326/06 

Restrictions authorised within coal supply agreement 

The ACCC issued a determination granting authorisation to 
certain restrictions within a coal supply agreement between 
Tarong Energy Corporation Limited, New Acland Coal Pty Ltd 
and New Hope Corporation Limited. Under the agreement, 
Tarong has been granted an option to buy 5.7 million tonnes of 
coal annually from the New Acland mine in Queensland for 
25 years, starting in 2011 and concluding in 2035.  

If the parties proceed with the agreement, Tarong will use the 
coal to fuel its two power stations in the Kingaroy/Nanango 
region of Queensland. Under the agreement restrictions include 
a limitation of the volume of coal that New Acland can sell each 
year to parties other than Tarong and limit Tarong’s ability to 
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on-sell coal to third parties. The ACCC considers that the public 
detriments arising from the restrictions are limited. The 
restrictions are intended to ensure that there will be sufficient 
coal available to Tarong for the life of the agreement. 

MR 319/06 

ACCC confirms changes to Surgeons’ immunity 

The ACCC issued a determination removing parts of the Royal 
Australasian College of Surgeons’ authorisation relating to its 
training program. The accreditation of hospitals, hospital posts 
and assessment of overseas-trained surgeons will remain 
protected under a substitute authorisation. Immunity for these 
aspects will expire in July 2007.  

In 2006 the ACCC conducted a review of the college’s 
authorisation that raised concerns that the college’s ability to 
restrict surgical training intakes increased the anti-competitive 
detriment flowing from its arrangements. A draft decision was 
issued proposing to revoke and substitute the college 
authorisation, and the college and governments have indicated 
they do not oppose the ACCC proposal. The college has 
advised that it does not intend to seek authorisation beyond July 
2007 with the introduction of the new Surgical Education and 
Training mode. 

MR 309/06 

Collective negotiations by major sport bodies allowed  

The ACCC will allow collective negotiations by major sports 
bodies with sports betting operators about sports data used for 
betting. The Coalition of Major Professional Sport (COMPS) 
members wish to enter collective discussions with sports betting 
operators, such as Tabcorp, Betfair and the Association of 
Australian Bookmaking Companies, about the terms and 
conditions under which their sporting information is used. The 
decision to grant authorisation reverses an earlier draft proposal 
where the ACCC questioned the level of public benefit from the 
collective bargaining arrangements. COMPS has since 
simplified its negotiating structure and the ACCC considers that 
the proposal is now more likely to generate efficiencies. 
Authorisation has been granted for a period of two years. 

MR 308/06 

Fee guide authorisation for Institute of Building revoked  

The ACCC issued a determination revoking the Australian 
Institute of Building (AIB) authorisation to publish its fee 
guide, which the ACCC believed was likely to provide little 
benefit to the public and may have resulted in anti-competitive 
detriment. The ACCC reviewed the AIB’s authorisation as part 
of a broader review into fee guide authorisations. The ACCC 
issued a notice proposing to revoke the authorisation based on a 
material change of circumstances. Revocation of the 
authorisation does not mean that the AIB is unable to provide 
assistance to its members with regard to fee setting.  

MR 290/06 

REGULATED SERVICES 

Monitoring petrol prices 

According to the ACCC’s monitoring report on E10 petrol 
prices, E10 petrol prices in the December 2006 quarter were on 
average 2.9 cents per litre (cpl) below regular unleaded petrol 
prices. Since July 2002 the ACCC has monitored the prices of 

regular unleaded petrol, diesel and automotive liquefied 
petroleum gas across Australia, and in August 2006 the 
Treasurer announced that this would be extended to include E10 
petrol.  

E10 petrol is unleaded petrol blended with 10 per cent ethanol, 
excluding premium E10 petrol and E5 petrol. For the reported 
quarter, the average difference between the price of regular E10 
petrol and regular unleaded petrol—in reported locations—
ranged from 2.8 cpl to 2.9 cpl. The ACCC report provides price 
data for 14 locations across Australia where E10 petrol is 
available.  

MR 013/07 

Final decision on gas pipeline access arrangement 

The ACCC issued its final decision on APT Petroleum 
Pipelines Ltd’s revised access arrangement for the Roma to 
Brisbane gas pipeline. For the first time since the gas code 
began in 1998 the reference tariff for the pipeline is being set by 
the ACCC. The Australian Energy Regulator proposed that the 
tariff would stay constant in real terms for the next five years 
and then increase. The lower reference tariff mainly reflects the 
ACCC decision that the pipeline’s initial capital base should be 
$251.1 million rather than the $346.2 million proposed by 
APTPPL. 

MR 323/06 

Draft guideline issued on Part IIIA of the TPA 

The ACCC issued for public comment draft guidelines 
concerning changes to arbitration processes that will result from 
recent amendments to the TPA. The guidelines give effect to the 
Trade Practices Amendment (National Access Regime) Act 
2006, which came into operation on 1 October 2006. 
Amendments in the Act include changes to Part IIIA providing 
the ACCC with mechanisms to defer arbitration of an access 
dispute where it is also considering an access undertaking on 
related issues and to backdate a final determination and apply 
payment of interest to a backdated determination. The 
legislative amendments require the ACCC to formulate 
guidelines for these new provisions within six months of the 
commencement of the Act (i.e. by 1 April 2007). 

MR 321/06 

Sydney Airport access dispute 

Virgin Blue Airlines Pty Limited notified the ACCC of an 
access dispute with Sydney Airport Corporation Limited. The 
dispute relates to the method of allocating costs for access to the 
Airside Service between airline users of that service and the 
basis on which the price for access to the Airside Service should 
be levied. The ACCC has commenced the arbitration process 
for this access dispute.  

MR 025/07 

Telecommunication access disputes 

Adam Internet Pty Ltd and Primus Telecommunications Pty Ltd 
have both notified the ACCC of access disputes with Telstra 
Corporation Limited. The Adam Internet access dispute relates 
to the charges associated with the supply of the unconditioned 
local loop service from Telstra. The Primus access dispute 
relates to the monthly rental charge associated with the Line 
Sharing Service supplied by Telstra.  
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Telstra has notified the ACCC of separate access disputes with 
Optus Mobile Pty Limited and Optus Networks Pty Limited. 
These access disputes relate to the price paid by Telstra for the 
Domestic Mobile Terminating Access Service supplied by 
Optus entities. 

MR 291/06 and MR 026/07 

Interim determination in telecommunications access dispute 

The ACCC published interim determinations in two 
telecommunications access disputes. These determinations 
relate to the supply of local call resale services and wholesale 
line rental from Telstra Corporation to Optus Networks Pty 
Limited. The ACCC published the interim determinations and 
accompanying statements of reasons to encourage reasonable 
local call resale and wholesale line rental prices to apply across 
the market. 

MR 030/07 

Line Sharing Services arbitrations 

Following a process of consultation, the ACCC issued interim 
determinations for telecommunications disputes regarding 
annual charges for the supply of the Line Sharing Service 
(LSS). These determinations were made in LSS arbitrations 
between Telstra and two separate parties, Chime 
Communications Pty Ltd and Request Broadband Pty Ltd. The 
interim determinations provide that the LSS Annual Charges 
payable by a party to Telstra for the LSS are $38.40 per LSS per 
annum ($3.20 per LSS per month). The charges will apply 
between the parties for no more than one year. 

MR 010/07 

Tribunal supports ACCC position on reasonable access 
prices 

The ACCC welcomed the recent decision by the Australian 
Competition Tribunal to reject Vodafone’s proposed 
undertaking for the supply of the Mobile Terminating Access 
Service (MTAS) on its 2G GSM network. Vodafone had 
proposed the prices for the service should trend towards a 
proposed target price of 16.15 cents per minute in 2007. The 
ACCC has maintained that 12 cents per minute is the 
appropriate price for the period up to 30 June 2007. The 
decision by the Tribunal means the access undertaking will not 
come into operation and the benefits of lower MATS pricing 
can now flow through to consumers making calls to mobiles. 

MR 006/07 

Telstra accounting separation report issued 

The ACCC issued its thirteenth imputation testing and 
non-price terms and conditions report under the enhanced 
accounting separation regime for Telstra Corporation Limited. 
The report presents key performance indicators comparing 
particular aspects of Telstra’s customer services when supplied 
to wholesale and retail customers but does not reveal systematic 
discrimination by Telstra against its wholesale customers. 

The results for fixed-line voice services show that, although 
imputed margins for some services or customer segments have 
deteriorated and others improved, in imputed margins across the 
bundle of services remained constant in the quarter 

MR 320/06 

Release of WIK-Consult mobile network and cost model 

The ACCC called for submissions from interested parties on the 
future costing model for the supply of the mobile terminating 
access services on Australian mobile networks. The ACCC 
engaged international consultants, WIK-Consult, to construct 
the model. This cost model will inform the MTAS pricing 
principles that will apply from 1 July 2007. 

MR 023/07 

Broadband speed advertising guidance 

The ACCC issued an information paper developed to assist 
internet service providers comply with the TPA when 
advertising broadband internet. The information paper is a 
proactive step by the ACCC to help ISPs comply with their 
obligations under the Act when advertising their broadband 
services and prevent consumers being misled about the speeds 
achievable using various technologies. Although directed at all 
broadband providers, the paper focuses primarily on ADSL2+ 
broadband services. ADSL2+ is a relatively new technology 
that is currently becoming available to more and more 
consumers.  

MR 019/07 

Discussion paper on licences for new digital services 

The ACCC issued a discussion paper seeking stakeholder views 
on the access regime that will apply to ‘Channel B’, one of the 
two licences for new digital television services that will be 
made available by the government next year. Possible uses for 
Channel B include mobile television and new services to 
in-home digital television sets. The ACCC is seeking 
stakeholder input on the optimal way to ensure the access 
regime for Channel B enables effective competition between 
access seekers and the Channel B licensee. 

MR 311/06 

Foxtel special access undertaking discussion paper 

The ACCC issued a discussion paper on a special access 
undertaking lodged by Foxtel in relation to the pay-TV Digital 
Set Top Unit service. Foxtel lodged its new special access 
undertaking on 1 December 2006, to replace an earlier special 
access undertaking which the ACCC decided to reject. 

Foxtel has made various changes to the price and non-price 
terms and conditions of access to its digital set-top units to 
address the ACCC’s concerns with the original undertaking. 
One of the most important differences is that the new 
undertaking is now limited to setting out the terms and 
conditions of access to Foxtel’s digital set top units. Unlike the 
earlier undertaking, it does not attempt to prevent regulated 
access to other related services, such as conditional access and 
service information services. 

MR 310/06 and 239/06 



 

May 2007 

From the Small Business Commissioner  

Some items in ACCC briefing refer to media releases (MR, with number and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC 
briefing by emailing small.business@accc.gov.au. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

Small business throughout the country will be aware of the 
public debate conducted by Telstra critical of ACCC regulation 
affecting how they price wholesale services to competitors. 
With the cost of telecommunications services such a vital 
element in small business costs, we are doing all we can to 
provide clear information to users so they can understand the 
issues involved in the current debate on broadband services. We 
welcome feedback from small businesses and it representatives. 

The ACCC has continued to expand its role with small business 
through its administration of the newly introduced Oilcode, a 
mandatory code dealing with relationships between players in 
the petroleum industry. A further new mandatory code, the 
Horticulture Code of Conduct, was scheduled to apply from 
May 2007. 

The ACCC Codes Unit has been engaged in major outreach and 
consultation with the respective industries to assist a smooth 
introduction of the two new codes. I have been particularly 
involved in the dialogue with growers and traders in the 
horticultural supply chain. 

This edition of ACCC briefing also reports on the new DVD 
produced by the ACCC to assist small business groups that may 
be interested in the new collective bargaining notification 
process introduced earlier this year.  

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 

The new Oilcode, a mandatory code of conduct 

An Oilcode has been introduced by the Australian government 
as a mandatory code of conduct under the TPA. The ACCC will 
promote compliance with the Oilcode and the Act through 
education, providing access to information and, where 
necessary, enforcement action. 

The ACCC issued material to assist the petrol wholesale, retail 
and distribution industry to understand its rights and 
responsibilities under the new Oilcode. The Oilcode regulates 
the conduct of industry participants and encourages greater 
transparency of terminal gate pricing and fuel reselling 
agreements, greater certainty for industry participants regarding 
supply of petroleum products and tenure under agreements. It 
provides an effective and relatively inexpensive way of 
resolving disputes that may arise between suppliers, distributors 
or retailers. 

MR 049/07  

Collective bargaining—a Competing Fairly Forum 

The ACCC has issued its latest Competing Fairly Forum DVD, 
Collective bargaining, which applies recent amendments to the 
TPA that allow for a new notification processes for small 
businesses looking to collectively negotiate with suppliers or 
customers. The Competing Fairly Forum was developed as part 
of the ACCC's continuing efforts to educate businesses about 
their rights and obligations under the Act. 

The forum examines the collective bargaining notification 
process from the perspective of small business collectives and 
the big businesses that may be the ‘target’ of those collectives. 
It also outlines the ACCC’s role in assessing applications 
seeking immunity from legal action to engage in collective 
bargaining. These topics are considered by a panel featuring 
ACCC Chairman Graeme Samuel and representatives of big 
and small business. 

MR 058/07 

Meat prices report 

The ACCC issued a report examining the relationship between 
livestock prices and retail meat prices. The report was issued 
following a request from the Minister for Agriculture, Fisheries 
and Forestry, who was concerned about an apparent increase in 
the margin between prices being paid to farmers for livestock 
and retail prices for meat. 

The report found that short-term movements in the margin 
between livestock and retail prices do not necessarily mean that 
market conditions are moving in ways that are out of the 
ordinary or caused by weaknesses in competition.  

MR 036/07 

ACCC and AUSTRAC sign MoU 

A new memorandum of understanding to facilitate cooperation 
and the exchange of information between the ACCC and the 
Australian Transaction Reports and Analysis Centre 
(AUSTRAC) was signed in Melbourne by ACCC Chairman, 
Mr Graeme Samuel, and AUSTRAC CEO, Mr Neil Jensen. 
AUSTRAC is Australia’s anti money laundering and counter-
terrorism financing regulator and specialist financial 
intelligence unit. 

The two agencies have agreed to provide each other with 
assistance in relation to the exchange of information, 
appropriate referral of matters and cooperation in regulation, 
compliance and enforcement, consistent with relevant laws. 

MR 072/07 

Scams target you! Protect yourself 

The Australasian Consumer Fraud Taskforce (ACFT) launched 
a four-week campaign to help consumers recognise and avoid 
scams with the strong message ‘SCAMS TARGET YOU! 
Protect Yourself.’ 

 

 

 



The taskforce activities complement the work being done by all 
the agencies involved. The ACCC is particularly active in its  

work on scams. Last year it took court action against a number 
of scams targeting small businesses and took out an injunction 
against a business claiming to cure cancer. 

MR 052/07, 053/07, 068/07,074/07 and 079/07 

FRANCHISING 

Mobile telephone franchise undertakings 

The ACCC accepted court enforceable undertakings from JV 
Mobile after concerns that the company may have breached the 
Franchising Code of Conduct. The ACCC was concerned that 
JV Mobile had promoted and advertised its business network as 
a franchise and sought or received payments pertaining to a 
franchise business from JV Mobile retailers without giving 
them all the safeguards available under the Franchising Code.  

JV Mobile undertook to, in accordance with the Franchising 
Code, formally structure all new agreements with JV Mobile 
retailers as franchise agreements and provide the opportunity 
for existing JV Mobile retailers to structure their existing 
agreements as franchise agreements 

MR 107/07 

CONSUMER AND SMALL BUSINESS PROTECTION 

Misrepresentations alleged against rug and manchester 
selling group 

The ACCC instituted legal proceedings against Terania Pty Ltd, 
trading as Barry Solomon Gouger Rugs and Australian Rug 
Expos Pty Ltd, for alleged misleading or deceptive conduct and 
false or misleading representations about sales conducted at the 
Darwin showgrounds and at Exhibition Park in Canberra in 
2005 and 2006. The ACCC alleges breaches of ss. 52 and 53(e) 
of the TPA by falsely representing, through labelling 
manchester products with sale price and ‘was’ price stickers, 
that these products had previously been sold at the higher ‘was’ 
prices. 

MR 055/07 

Vitamin C claims may have misled 

Claims about the vitamin C content of Ribena blackcurrant fruit 
drink products may have misled consumers its manufacturer, 
GlaxoSmithKline Australia Pty Limited, admitted.  

GSK Australia self-reported and cooperated with the ACCC’s 
inquiries and took a number of steps to address concerns. GSK 
Australia also undertook to publish an article for industry on the 
importance of being accurate when making representations to 
consumers. It will express ‘the importance of companies who 
become aware of potential false or misleading representations 
voluntarily approaching the ACCC so that they can work 
cooperatively to resolve the issue.’ 

MR 075/07 

Actions against website cigarette supplier 

The ACCC instituted legal proceedings in the Federal Court 
against Mr Mina Guirguis, the registrant of the website 
www.cheapcigarettes.com.au, about the alleged supply by him 
of tobacco products which did not meet labelling requirements. 
It is alleged that Mr Guirguis supplied in his own right, or as 

agent for another person, cartons of cigarettes and packets of 
cigarettes through the website.  

It is alleged the products did not include the warning, 
explanatory and information messages and graphic images 
required by the Trade Practices (Consumer Product Information 
Standards) (Tobacco) Regulations 2004. The ACCC is seeking 
an injunction restraining Mr Guirguis from supplying tobacco 
products that do not include the required labelling. 

MR 108/07 

Cigarette wallet packs removed from sale 

The Federal Court, Sydney, made orders by consent in the 
ACCC’s proceedings against British American Tobacco 
Australia Limited for alleged breaches of the TPA.  

The ACCC took action against BATA alleging that its limited 
edition Dunhill wallet packs did not comply with regulations 
relating to the labelling of tobacco products. The consent orders 
made by the court include an undertaking from BATA that it 
will not in the future supply the Dunhill wallet packs, or any 
type of similar pack, in Australia. As a result of the orders made 
by the court the ACCC has discontinued the proceedings.  

MR 106/07 

PRODUCT SAFETY 

Unsafe toy recalled 

Socrates Enterprises Pty Ltd, trading as Socrates for curious 
minds, has issued a national recall of the Pound the Ball toy as 
part of administrative undertakings given to the ACCC. The 
ACCC was concerned the wooden toy contained small balls 
which may cause a choking hazard and therefore fails to comply 
with the mandatory consumer product safety standard. Socrates 
promptly removed the toy from sale when notified of the 
ACCC’s product safety concerns. 

MR 041/07 

Nursery goods under scrutiny 

The ACCC accepted a court enforceable undertaking from 
Ausia Australia Pty Ltd and its directors after concerns that it 
had sold baby cots and baby walkers on its eBay website, Oz-
Auction, that may not have complied with mandatory product 
safety standards. 

Under the undertaking Ausia will complete a voluntary recall of 
the baby walkers and cots it sold, publish disclosure notices 
alerting parents to the dangers of buying products for children 
that do not meet product safety standards and implement and 
maintain a trade practices law compliance program.  

MR 059/07 

Supply of high lift jacks stopped 

The Federal Court in Sydney stopped Beaver Sales Pty Limited 
from supplying general purpose jacks that do not comply with 
the prescribed consumer product safety standards. 

The ACCC had alleged that Beaver supplied Black Rat Power 
Lifter high lift jacks that could not lift their nominated weight. 
The court ordered that Beaver Sales conduct a consumer recall 
of the Black Rat Power Lifters and pay the ACCC legal costs. 

MR 078/07 
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Swimming armbands undertakings 

The ACCC accepted a court enforceable undertaking from U 
Games Australia over swimming armbands that did not comply 
with the marking requirements under the mandatory standard 
for flotation toys and swimming aids for children. 
Approximately 3000 armbands were imported and distributed 
by U Games Australia to wholesalers and retailers throughout 
Australia. 

U Games Australia has withdrawn the armbands from sale and 
notified their wholesalers, retailers and the manufacturer. U 
Games Australia has undertaken to refrain from supplying any 
flotation toys or swimming aids that do not comply with the 
relevant mandatory consumer product safety and to post in-store 
recall notices in stores that received the product as well as on 
their website. 

MR 097/07 

  RESTRICTIVE TRADE PRACTICES 

Resale price maintenance finding against power tool 
importer 

The Federal Court of Australia ordered a penalty of $125 000 
for anti-competitive conduct against Tooltechnic Systems 
(Aust) Pty Ltd, the importer of Festool power tools. The court 
declared that Tooltechnic engaged in resale price maintenance 
in 2001 and 2002.  

Resale price maintenance is prohibited under s. 48 of the TPA, 
and occurs when suppliers prevent or discourage retailers from 
discounting their prices. In settling the proceedings, Tooltechnic 
consented to court orders against it and also gave a court 
enforceable undertaking that it would implement a trade 
practices compliance program. The court also granted 
injunctions against further similar conduct by the company and 
ordered it to pay $25 000 in costs. 

MR 076/07 

Alleged price fixing in funeral celebrants market 

The ACCC instituted legal proceedings against Dally M 
Publishing and Research Pty Ltd and its director, Mr Dally 
Messenger, for allegedly contravening the Competition Code of 
Victoria. The ACCC alleges that the company and Mr 
Messenger attempted to make an arrangement with or to induce 
funeral celebrants to collectively adopt and charge an increased 
fee for civil funeral ceremonies. The ACCC alleges such 
conduct had the purpose or was likely to have the effect of 
fixing the price for such services. 

MR 085/07 

Sports clothes supplier resale price maintenance 
undertaking 

Jaggad Pty Ltd, a manufacturer and wholesaler of Jaggad 
branded cycling, triathlon and multisport clothing, has provided 
the ACCC with court enforceable undertakings preventing 
Jaggad from setting minimum resale prices for Jaggad Apparel. 
Jaggad required 11 of its resellers—identified as premium 
dealers—to sell at recommended retail prices set by premium 
dealer agreements. Jaggad acknowledged the ACCC’s concerns 
that the conduct may have amounted to resale price 
maintenance in contravention of s. 48 of the TPA. 

MR 088/07 

MERGERS AND ACQUISITIONS 

ACCC and ACMA to share media merger information 

The ACCC and the Australian Communications and Media 
Authority (ACMA) intend to facilitate the flow of information 
between the two agencies during media merger investigations in 
a way that protects confidential information while helping to 
ensure that each agency’s investigations are fully effective. 

In particular, the ACCC and ACMA will ask parties that are 
involved in a media merger and providing confidential 
information to either agency to agree to that information being 
provided to the other agency. 

MR 054/07 

NT fuel acquisition not opposed  

The ACCC will not oppose the proposed acquisition of the 
Northern Territory fuel retail and distribution assets from 
Octagon Pty Ltd by Ausfuel Holdings Pty Ltd. Ausfuel operates 
service stations in the greater Darwin region as well as a fuel 
distribution business that supplies fuel to industrial customers 
and service stations operated by third parties in the Northern 
Territory, Queensland and north-eastern Western Australia.  

Ausfuel is proposing to acquire the leaseholds in three service 
stations located in Darwin and fuel distribution assets from 
Octagon. It became apparent that post-acquisition Ausfuel will 
continue to be constrained by alternative fuel retailers in the 
Northern Territory. The ACCC considers the proposed 
acquisition is unlikely to substantially lessen competition in fuel 
retail and distribution markets. 

MR 093/07 

Purchaser of rail assets from Toll approved 

The ACCC decided not to object to SCT Logistics obtaining a 
selection of East West Rail Assets in accordance with the Toll 
Undertakings. Toll, in connection with its acquisition of Patrick 
Corporation in 2006, agreed to make the assets available to a 
competing rail operator. The ACCC was satisfied that, in 
accordance with the criteria in the undertakings, there were no 
grounds upon which to object to SCT Logistics. 

MR 038/07 

Toll to divest Tasmanian businesses to Chas Kelly Group 

The ACCC will not object to the proposed sale of the Patrick 
Bass Strait Shipping and Tasmanian Freight Forwarding 
businesses to the Chas Kelly Transport Group. 

Toll agreed to divest these businesses pursuant to undertakings 
given to the ACCC in connection with Toll’s acquisition of 
Patrick Corporation in 2006. The undertakings provide that the 
ACCC can object to a purchaser proposed by Toll for the 
Patrick businesses if the sale to that party was likely to result in 
a substantial lessening of competition in relevant markets. 

MR 065/07  

Clean break between Toll Logistics and infrastructure 
companies 

The ACCC decided to consent to a variation to Toll Holdings’ 
undertakings in connection with a proposed restructure of Toll’s 
business that requires Toll make a clean break of its logistics 
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and infrastructure assets into two separate and unrelated 
companies. 

Toll offered the original undertakings to the ACCC in March 
2006 in connection with Toll’s takeover of Patrick Corporation. 
The original undertakings were designed to address the ACCC’s 
competition concerns with that transaction. Under the variation, 
if the restructure proceeds, Toll will be relieved of its 
obligations to divest the vehicle transport business and the 
PrixCar interest. As Toll will cease to have any ownership 
interest in the rail operator Pacific National (PN) operator 
Pacific National (PN), it will also be relieved of its obligation to 
divest a 50 per cent interest in PN to a third party. 

MR 101/07 

Proposed gas acquisition opposed 

The ACCC will oppose Santos’ proposed acquisition of QGC. 
Having withdrawn a previous proposal, Santos approached the 
ACCC with a revised proposal that included undertakings 
which it submitted would preserve the competitive structure of 
the wholesale gas supply industry in southern Queensland.  

The ACCC was not satisfied that the proposal would 
sufficiently resolve substantial competition concerns. The 
ACCC took into consideration information provide by Santos, 
QGC and many other market participants, including customers, 
competitors, gas aggregators and pipeline operators and 
developers. 

MR 042/07 

Proposed acquisition of Qantas Airways cleared  

The ACCC will not intervene in the proposed acquisition of 
Qantas Airways Ltd by the consortium represented by Airline 
Partners Australia Ltd. The ACCC conducted a comprehensive 
review of the proposed acquisition, including extensive market 
inquiries with interested parties, and concluded the proposed 
acquisition is unlikely to substantially lessen competition under 
s. 50 of the TPA. 

MR 050/07 

Proposed acquisition of bulk liquid terminals not opposed  

The ACCC will not intervene in the proposed acquisition of 
bulk liquid terminals in the ports of Brisbane and Burnie from 
Craig Mostyn & Co by Pacific Terminals (Australia). Pacific 
Terminals and Craig Mostyn both provide customers with 
tallow and vegetable oil storage in their bulk liquid storage 
terminals in Brisbane and Tasmania. They are the only 
providers of waterfront storage for these products in Brisbane. 
Pacific Terminals also provides storage for hazardous liquids. 

The ACCC formed the view that the proposed acquisition is 
unlikely to substantially lessen competition in any of the 
markets for tallow and vegetable oil storage with access to 
shipping. Market inquiries revealed that there are a number of 
potential entrants to the market which are likely to be a 
constraint on Pacific Terminals post the acquisition. 

MR 061/07 

Hospital merger not opposed 

The ACCC will not oppose Mater Misericordiae Hospital 
Townsville Ltd’s proposed acquisition of the Wesley Hospital 
Townsville. Market inquiries revealed a widespread view in the 
market that the Wesley has been declining in terms of 

occupancy rates, standard of facilities and financial viability for 
several years. The ACCC formed the view that, in the absence 
of the merger, the Wesley was not likely to continue operating 
in its present form and would not be a vigorous and effective 
competitor to the Mater in the future. 

In making its decision not to oppose the transaction, the ACCC 
took into consideration information provided by the Mater and 
the Wesley as well as specialists, health funds, private hospital 
operators, industry bodies and a number of other market 
participants during two rounds of extensive market inquiries. 

MR 063/07 

Proposed acquisition of Sydney Roads Group not opposed 

The ACCC will not intervene in the proposed acquisition of 
Sydney Roads Group Ltd by Transurban Group Ltd. The ACCC 
has concluded that the proposed acquisition is unlikely to 
substantially lessen competition under s. 50 of the TPA. As a 
result of Transurban and Interlink’s tag issuing interests and 
associated charging of roaming fees to toll-road owners, the 
ACCC’s market inquiries focused on how the proposed 
acquisition might affect competition in the tender process for 
future toll-roads, particularly in New South Wales. 

The ACCC received a number of divergent submissions from 
interested parties on the materiality of roaming fees to consortia 
bidding on new toll-road projects. However, Transurban’s 
increased control over roaming fees will be in New South 
Wales where the materiality of roaming fees is mitigated by the 
presence of competing tag issuers with a significant tag issuing 
base and the fact that new toll-road owners have some potential 
to establish their own tag issuing business.  

MR 064/07 

Proposed acquisition of bakery not opposed  

The ACCC will not intervene in the proposed acquisition of 
Good Stuff Bakery by George Weston Foods Limited. Market 
inquiries confirmed that Good Stuff Bakery is a vigorous and 
effective competitor, supplying ‘price-fighting’ bread to small 
retailers including independent supermarkets, fruit barns and 
other route trade retailers. However, the removal of Good Stuff 
Bakery, as an independent supplier, is unlikely to substantially 
lessen competition for the wholesale supply of bread in southern 
Queensland and northern New South Wales.  

MR 069/07  

Newspaper divestitures will ensure continuing competition 

The ACCC will not oppose Fairfax Media Limited’s proposed 
merger with Rural Press Limited after accepting an undertaking 
to divest two free community newspapers in the Hunter Valley 
region. Following market consultations on the undertaking, it 
appears that the divestiture will ensure continuing competition 
in the relevant markets. Overall, the ACCC was satisfied that 
the undertaking would address the ACCC’s competition 
concerns. 

MR 102/07 

Proposed acquisition of steel drum manufacturers 

The ACCC issued a statement of issues on the proposed 
acquisition of Greif Australia Pty Ltd by Drum Makers Pty Ltd 
(a subsidiary of Visy Steel Products Pty Ltd, which is itself a 
subsidiary of Visy Industrial Packaging Holdings Pty Ltd). The 
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statement of issues seeks further information on a number of 
competition issues which have arisen from the ACCC’s market 
inquiries. 

MR 103/07 

 
AUTHORISATIONS AND NOTIFICATIONS 

Proposed removal of Agsafe’s trading sanctions  

The ACCC issued a draft decision proposing to remove 
Agsafe’s ability to impose trading sanctions on businesses who 
are not accredited through its industry program. However the 
ACCC will provide an 18-month transitional period. 

Agsafe is an industry association established by manufacturers 
of agricultural and veterinary chemicals. Agsafe sought 
authorisation for its Code of Conduct, which requires 
businesses that trade in agricultural and veterinary chemicals to 
obtain accreditation through the industry program know as the 
Guardian Program. The code also allowed Agsafe to impose 
trading sanctions on businesses that are not accredited under the 
program. Agsafe’s Code of Conduct had previously been 
authorised by the ACCC up to July 2007. 

MR 084/07 

Australian Property Institute authorisation varied  

The ACCC issued a determination varying an authorisation 
granted to the Australian Property Institute (API) following a 
request from API to authorise proposed changes to its complaint 
regime. The API authorisation covers the API’s code of ethics, 
rules of conduct and specific clauses of the API’s constitution 
and by-laws along with relevant definitions. The ACCC 
considered the new regime had improved the appeals process 
and simplified it to remove unnecessary layers and included 
tight timeframes, which would likely reduce costs. 

While the ACCC authorised the majority of changes, it declined 
to authorise proposed changes to the appeal processes in 
relation to lower level complaints. 

MR 044/07 

Authorisations for councils to jointly contract waste service  

The ACCC issued a final determination granting authorisation 
to the St George Region of Councils allowing them to jointly 
tender and contract for the provision of all waste and recycling 
collection services in their combined local government areas.  

The ACCC considers that the anti-competitive detriment arising 
from the collective arrangements is likely to be minimal. 
Another tender process will be conducted at the end of the 
authorisation period. The ACCC is satisfied that the collective 
arrangements are likely to generate several public benefits, 
including collection efficiencies and cost savings, improved 
service delivery and better education programs for residents in 
the relevant municipalities. 

MR 047/07 and 077/07 

IATA travel agency authorisations extended 

The ACCC proposes to grant authorisation to the International 
Air Transport Association (IATA) for certain aspects of the 
IATA Passenger Agency Program on a transition basis. The 
program provides a system for the sale and distribution of air 
transport through travel agencies. The program was previously 

re-authorised in 2002. Authorisation for some aspects of the 
program ended in December 2006. IATA has sought an 
extension of authorisation for 18 months. 

The ACCC accepts there are overall net benefits in allowing a 
transition period until the end of February 2008 which will 
allow IATA to assess the program and possibly implement 
changes with a view to reducing the extent to which it relies on 
authorisation. 

MR 083/07 

Amended system to reduce coal ship queue 

The ACCC issued a draft determination proposing to grant 
authorisation to Port Waratah Coal Services (PSCS) to reinstate 
an amended capacity balancing system at the Port of Newcastle. 
The ACCC originally granted conditional authorisation to the 
capacity balancing system in 2005, with that approval not due to 
expire until 31 December 2007. In September last year, 
however, Hunter Valley coal producers voted to switch off the 
system for 2007.  

In order to reduce and manage the large queue that has 
subsequently reformed—at times reaching 70 ships—and, 
therefore, to reduce the resultant high demurrage costs, PWCS 
now seeks authorisation to reinstate a modified system for the 
balance of 2007. 

MR 070/07 and 089/07 

GP’s fee-setting and hospital agreements authorised  

The ACCC issued a draft determination proposing to authorise 
certain general practitioners to agree on the fees they charge 
their patients and to collectively negotiate hospital agreements. 
In 2002 the ACCC granted authorisation to the Royal 
Australian College of General Practitioners (RACGP) for GPs 
intra-practice price-setting arrangements. The authorisation 
covers GPs in a single practice operating as a team. 

The RACGP sought to renew the authorisation and extend it to 
allow GPs in the relevant practices to collectively negotiate on 
the terms and conditions, including fees, of their service 
contracts with public hospitals as visiting medical officers. The 
ACCC is satisfied that the proposed arrangements are likely to 
result in a net benefit to the public. In particular, the proposed 
arrangements are consistent with a team approach to patient 
care and are likely to result in future efficiency gains in 
negotiations with hospitals. 

MR 094/07 

Promotion of MTAA ‘real times’ guide to be authorised 

The ACCC proposes to grant authorisation to allow the Motor 
Trades Association of Australia (MTAA), and its member 
associations, to promote a ‘real times’ guide to automotive 
smash repairers and providers of motor vehicle insurance. 

A Productivity Commission inquiry in 2005 recommended that 
the quoting practice known as ‘funny time, funny money’—
where smash repairers, with the knowledge of insurers, extend 
the number of hours quoted for smash repair work to 
compensate for what may be considered to be a low hourly 
rate—be abandoned. The MTAA has stated that its guide has 
been developed to reflect the true time taken to remove and 
replace parts, and paint accident damaged motor vehicles. 

MR 095/07 
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Limited collective negotiations by auto industries authorised 

The ACCC proposes to allow the Federal Chamber of 
Automotive Industries (FCAI) to negotiate model terms and 
conditions on behalf of its members with port facility managers 
and automotive stevedores for the use of their facilities at 
Australian ports. The FCAI’s membership comprises 
Australia’s four domestic passenger motor vehicle 
manufacturers and all major international brands importing 
vehicles into Australia. 

The FCAI also sought authorisation to negotiate model terms 
with shipping lines, pre-delivery inspection and land transport 
service providers; however, the ACCC proposes to deny 
authorisation of these arrangements. The ACCC was concerned 
that in these markets, where there are a number of competing 
buyers and sellers, the aggregation of the bargaining power of 
FCAI members could be used to force service providers to 
accept terms and conditions that they may not otherwise. 

MR 100/07 

Authorisation for Western Australian real estate agents 

The ACCC issued a final determination granting authorisation 
to the Real Estate Institute of Western Australia (REIWA), 
which updates a number of previously authorised arrangements 
such as its members Code of Conduct and also includes a new 
Auction Code of Conduct for its members. While the ACCC 
considers that certain aspects of REIWA’s arrangements may 
generate some anti-competitive detriment, overall it is of the 
view that the arrangements are likely to provide a benefit to the 
public. 

The REIWA’s new Auction Code, which prohibits activities 
such as dummy bidding and places restrictions on sellers 
bidding for their own properties, is a positive initiative that is 
likely to provide additional protection for consumers.  

MR 104/07 

REGULATED SERVICES 

Airport price monitoring report issued 

The ACCC issued the Airports price monitoring and financial 
report 2005–06, which reports on the prices charged by 
Adelaide, Brisbane, Canberra, Darwin, Melbourne, Perth and 
Sydney airports. It shows that prices airlines pay Australia’s 
major airports for aeronautical services, such as use of runways 
and passenger processing facilities, have continued to increase.  

The ACCC report shows that total aeronautical airport costs 
have risen at most airports by between 1.2 and 12 per cent. A 
significant cost driver has been the need for greater security 
requirements at airports since September 11 2001. 

MR 045/07 

Government issues ACCC medical indemnity report 

The Australian Government issued the ACCC report monitoring 
medical indemnity insurance premiums, Medical indemnity 
insurance: Fourth monitoring report, March 2007. The ACCC 
monitors medical indemnity premiums to assess whether they 
are actuarially and commercially justified. The report found that 
the premiums written in 2006–07 (2006 in the case of 
Australasian Medical Insurance Limited) were considered to be 
both actuarially and commercially justified for all six medical 
indemnity providers. 

The report also examined the actuarial and commercial 
justification of premiums within each jurisdiction and found 
that, based on the information available, jurisdictional 
relativities were justified. 

MR 096/07 

Australia Post report issued 

The ACCC issued its second report on whether Australia Post is 
subsidising its competitive activities with revenue from its 
monopoly activities. The report analyses the 2005–06 
regulatory accounts of Australia Post. The results of the analysis 
were similar to last year. The regulatory accounts do not 
provide evidence that Australia Post is subsidising its non-
reserved services from its reserved services. 

Logistics, which is one of the non-reserved services, was again 
the recipient of a subsidy in 2005–06, but the source of the 
subsidy appears to be the other non-reserved services, not the 
reserved services.  

MR 082/07 

Roma to Brisbane pipeline revised arrangement approved 

The ACCC approved APT Petroleum Pipelines Ltd’s 
(APTPPL) access arrangement for the Roma to Brisbane gas 
pipeline. APTPPL submitted an amended, revised access 
arrangement to the Australian Energy Regulator which 
complied with the ACCC’s requirements.  

The outcome follows extensive consultation with users and 
APTPPL and demonstrates that the interests of both have been 
balanced in the regulatory process. The ACCC agreed to set the 
value of the pipeline $45.3 million above the amount it 
determined in its earlier decision because APTPPL had satisfied 
it that users who had made capital contributions as part of past 
expansions of the pipeline can negotiate for discounts below the 
reference tariff in the future. The revised access arrangement 
will have effect from 12 April 2007. 

MR 081/07 

Digital pay TV undertaking from Foxtel accepted 

The ACCC accepted a special access undertaking from Foxtel 
for its digital PayTV set-top unit service. The undertaking will 
permit independent providers of digital content channels—
including interactive digital channels—to offer their channels 
directly to Foxtel customers through Foxtel’s digital set-top 
units. 

The special access undertaking provisions were added to Part 
XIC of the TPA to allow companies to obtain regulatory 
certainty as to the terms and conditions of access they must 
provide on their telecommunications infrastructure. 

MR 073/07 

Broadband network continues to grow rapidly 

The Australian broadband network continues to grow rapidly 
despite the current ‘noise and bluster’ about 
telecommunications competition and access regulation. At 
present, around 91 per cent of the population is connected via 
the copper network to local exchanges offering ADSL or 
ADSL2+ broadband, with speeds of up to 8 Mbps to 20 Mbps.  

Increased competition has spurred carriers, including Telstra, to 
roll out ADSL2+ services. These are now available to around 
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46 per cent of households. In addition, mobile broadband is now 
available to 98 per cent of the population. Based on ABS 
figures, household broadband penetration has now reached  
42 per cent—an increase of around 130 per cent over the past 
18 months. 

As at 30 September 2006, there were 3 639 700 total broadband 
connections across Australia. DSL-based services remain the 
most popular type of broadband adopted by Australians, 
comprising approximately three-quarters of all broadband 
service connections. However, take-up of all other forms of 
broadband measured in the September quarter—including cable, 
satellite and wireless—continues to increase. 

MR 048/07 and MR 062/07 

Optus access undertaking  

The ACCC issued a discussion paper on an access undertaking 
lodged by Optus Mobile Pty Ltd and Optus Networks Pty Ltd in 
relation to its domestic GSM terminating access service 
(DGTAS). Optus’s undertaking specifies certain terms and 
conditions upon which Optus undertakes to supply the DGTAS. 
Under the TPA the ACCC must accept or reject an undertaking 
based on whether it considers the terms and conditions to be 
reasonable. 

MR 060/07 

Telstra accounting separation report 

The ACCC issued its 14th imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra. The report presents data for the 
quarter ending 30 December 2006. 

The report presents an imputation analysis that compares 
Telstra’s retail prices to the prices of three core 
telecommunications access services. The analysis is designed to 
indicate whether there is likely to be sufficient margins to allow 
efficient firms to compete at the retail level. The report does not 
indicate systematic discrimination by Telstra against its 
wholesale customers. 

MR 092/07 

Telstra competition notice lifted 

The competition notice issued in relation to Telstra’s wholesale 
line rental price increase was revoked by the ACCC. The 
competition notice was issued because the ACCC had reason to 
believe that Telstra’s wholesale and retail pricing was anti-
competitive. In light of the changing regulatory circumstances, 
including the declaration of the wholesale line rental service, it 
was not necessary to keep the notice in force. This decision 
followed consultation with industry about developments since 
the service was declared, and the ACCC also took into account 
some changed market circumstances that were reported in this 
consultation. 

In administering the competition notice provisions of the TPA, 
the ACCC’s primary objective is stopping and preventing any 
anti-competitive conduct. The more involved regulatory 
processes attached to declaration of the service now enable 
competitive outcomes to be achieved.  

MR 051/07 

 

Court finds against ACCC on Telstra competition notice 

The ACCC was disappointed with a Federal Court decision that 
it was not entitled to issue a Part A competition notice in April 
2006. In December 2005, the ACCC issued a consultation 
notice to Telstra because it increased its wholesale prices for 
line rental above the vast majority of its retail prices for the line 
rental component of fixed-line plans. In April 2006, the ACCC 
issued a competition notice that provided some information that 
was not in the consultation notice. The ACCC considered that 
the differences between the consultation notice and competition 
notice were not substantial. 

The court found that the ACCC was not entitled to issue the 
competition notice because it differed from the consultation 
notice in respect of only two matters held to be of substance. 
The court also found that because Telstra was not given details 
of those matters when the ACCC consulted with it, that Telstra 
was not afforded the opportunity to address relevant issues.  

MR 091/07 

Interim determinations in telecommunications access 
disputes 

The ACCC published interim determinations, together with a 
statement of reasons, in two telecommunications access 
disputes regarding the supply of the mobile terminating access 
service (MTAS) by Optus Mobile Pty Limited and Optus 
Networks Pty Limited (together, the Optus entities) to Telstra 
Corporation Ltd (Telstra). 

The interim determination sets out the charges to be paid by 
Telstra to the Optus entities for the supply of the MTAS, except 
where agreed otherwise by the parties.  

MR 035/07 

Interim determinations in telecommunications arbitrations 

The ACCC published further details of interim determinations 
made in two telecommunications disputes regarding the supply 
of the line-sharing service (LSS). The publication relates to the 
terms to apply on an interim basis to the connection and 
disconnection of the LSS (either on an ad hoc basis or as part of 
a managed network migration) and the basis upon which those 
terms have been specified. 

The interim determinations were made in arbitrations between 
Telstra and Chime Communications Pty Ltd and Request 
Broadband Pty Ltd.  

MR 046/07  

Notification of telecommunications access disputes 

Primus Telecommunications Pty Ltd and Chime 
Communications Pty Ltd notified the ACCC of 
telecommunications access disputes with Telstra Corporation 
Limited under Part XIC of the TPA. The disputes relate 
variously to the price for the supply of the local carriage service 
and the price for the supply of the wholesale line rental service 
from Telstra.  

Netspace Pty Ltd also notified the ACCC of a 
telecommunications access dispute with Telstra Corporation 
Limited, relating to the price for the supply of domestic 
transmission capacity between Melbourne and Hobart. The 
domestic transmission service is a service for the carriage of 
voice, data or other communications using wideband or 
broadband carriage.  
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TPG Internet Pty Ltd and Network Technology (Aust) Pty Ltd 
have also each separately notified the ACCC of an access 
dispute with Telstra Corporation Limited. These disputes are in 
relation to the line-sharing service (LSS) supplied by Telstra. 
The three disputes were notified under Part XIC of the TPA. 
The ACCC has commenced the arbitration process.  

REGIONAL OUTREACH 

MR 57/07, MR 98/07 and MR 080/07 

Guidelines on deferral of arbitrations 

The ACCC issued guidelines concerning changes to arbitration 
processes which result from recent amendments to the TPA. 
These guidelines give effect to the Trade Practices Amendment 
(National Access Regime) Act 2006, which commenced on 
1 October 2006. 

Among other things, this Act amended Part IIIA by providing 
the ACCC with mechanisms to defer arbitration of an access 
dispute where it is also considering an access undertaking on 
related issues and backdate a final determination and apply 
payment of interest to a backdated determination.  

MR 087/07  

Review of existing telecommunications regulation 

The ACCC issued a position paper outlining a robust 
framework for the review of existing regulation and the 
principles that will guide future regulatory decisions. The 
ACCC considers that regulation should be targeted at ‘enduring 
bottlenecks’ in fixed-line markets and removed where it is not 
required to promote the long term interests of end users. 

The ACCC has consistently recognised that infrastructure 
competition in telecommunications markets is likely to emerge 
unevenly across different geographic regions and that the 
regulatory regime needs to be flexible enough to adapt to 
changes in the competitive landscape.  

MR 099/07 

Tenders for the development of a telecommunications cost 
model 

The ACCC called for tenders for the development of a fixed 
network services cost model to inform its regulatory decisions 
in the future. The continuing inadequacy of industry’s models 
has led to the view that the ACCC needs to have its own cost 
models. This would assist the ACCC in its decision making on 
all regulated fixed services such as the ULLS, PSTN O/TA 
services, LSS and LCS, which are important to the competitive 
provision of a range of services including broadband services. 

The ACCC will consult with interested parties at relevant stages 
in the development of the cost model and its use in regulatory 
decision-making processes. 

MR 043/07  

 

 

 

 

 

 

 

Queensland 

During late February to mid April, the Queensland outreach 
team conducted a number of presentations to people in the 
horticulture industry on the role of the ACCC in administering 
the new mandatory Horticulture Code, which came into effect 
on 14 May 2007. Presentations were held at Applethorpe, 
Atherton, Ayr, Boonah, Bowen, Brisbane, Bundaberg, 
Caboolture, Gatton, Gayndah, Gympie, Innisfail, Mareeba, 
Mooloolabah, Nambour, St George, Toowoomba, Tully and 
Yeppoon in Queensland and in Alstonville and Coffs Harbour 
in New South Wales. 

New South Wales 

The ACCC had a stand at the Franchising and Business 
Opportunities Expo in Sydney towards the end of March. 
Martino Santi, the New South Wales Small Business Manager, 
gave presentations on the mandatory Franchising Code of 
Conduct. Around 1000 copies of the ACCC guide to the 
Franchising Code were distributed, together with other ACCC 
publications relevant to prospective franchisees and small 
business owners. 

In early April the small business manager and the regional 
outreach manager gave presentations on the new Horticulture 
Code in Camden, Richmond, Young, Orange, Griffith and 
Batlow to inform growers and traders of their rights and 
responsibilities under the new code. 

Victoria 

Gina D’Ettore and Celia Himmelreich attended AusIndustry’s 
annual meeting with Victoria’s Small Business Field Officers 
early in April. Gina presented an overview of the new 
notification process regarding collective bargaining, while Celia 
spoke to staff about the upcoming Horticulture Code, providing 
details of upcoming presentations across the state to growers. 

In late April Frank Lilley and Celia Himmelreich attended the 
Victorian department of industry’s monthly meeting with 
Vietnamese horticulture growers to provide a brief overview of 
the Horticulture Code and to distribute the ACCC’s in-language 
written publications.  
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From the Small Business Commissioner  
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briefing by emailing small.business@accc.gov.au. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

In a significant development for small business Parliament has 
passed amendments to s. 46 (abuse of market power) and 
s. 51AC (unconscionable conduct) of the Trade Practices Act 
1974 (the Act). There has been a concern from big business 
representatives that some of the new terminology in the s. 46 
amendments relating to ‘substantial share’ of the market and 
pricing ‘below relevant cost for a sustained period’ may prevent 
some businesses from matching competitors’ price cuts or deter 
them from discounting. 

The ACCC does not agree that such unintended consequence 
will occur and is working on providing guidance to big and 
small business alike. Ultimately it will be the Federal Court that 
clarifies the full implications of this strengthening of s. 46. 

In respect of its franchising role the ACCC has taken the 
initiative via its website to be more transparent about how we 
investigate alleged breaches of the Franchising Code of 
Conduct and the Act more generally. The website demonstrates 
what actions have been taken in some high profile matters the 
ACCC has been investigating, but decided that no breach of the 
law can be identified. 

In the past the ACCC did not comment on matters it had 
investigated, but taken no action on. However, public 
controversy over claims and demands by complainants has led 
to the conclusion that disclosure of what has occurred will assist 
the media and opinion leaders to get a balanced picture. 

John Martin 

Small Business Commissioner 

NEW DEVELOPMENTS 
ACCC petrol inquiry  

In August the ACCC announced the schedule of public hearings 
to be held as part of its inquiry into the price of unleaded petrol.  

The national round of public hearings was completed in Ballarat 
in late September. The ACCC inquiry visited all capital cities as 
well as a number of regional centres including Mt Gambier, 
Townsville and Wagga Wagga.  

Key participants in the petrol industry and certain motoring and 
business associations were asked to attend the public hearings to 
discuss the issues covered by the inquiry. Members of the 
public were also welcome to attend the hearings.  

The inquiry is to be completed and a report submitted to the 
Treasurer by 15 December 2007.

MR 212/07 

 

 
 
 
ACCC publishes petrol price movements 

The ACCC released a chart on its website indicating 
movements in domestic petrol prices compared with movements 
in international benchmark prices. The chart is designed to give 
consumers access to information about petrol price movements. 

ACCC Chairman, Graeme Samuel, said the chart will enable 
consumers to see the extent to which retail petrol prices in 
Australia are moving in line with the international benchmark 
price that the refiner/marketers in Australia say they follow. The 
chart will be updated weekly. 

MR 195/07 

ACCC strengthens cooperation with Canadian and New 
Zealand counterpart agencies 

The ACCC and the Canadian Competition Bureau (CCB) 
agreed to strengthen cooperation between their agencies. The 
two competition authorities will attack mass-marketing fraud, in 
partnership with other jurisdictions, sending the clear message 
to fraudsters that there is no place for them to work with 
impunity.  

The ACCC and New Zealand’s Commerce Commission also 
signed a cooperation agreement that will make it easier for the 
two commissions to coordinate activities. The new agreement 
replaces a 1994 memorandum of understanding between the 
Commerce Commission and the ACCC's predecessor, the Trade 
Practices Commission. 

MR 196/07 and 215/07 

MANDATORY CODES OF CONDUCT 
Release of the franchisee manual 

The ACCC launched a must read for all prospective 
franchisees—The franchisee manual—a comprehensive 
publication to assist people thinking about buying a franchise 
and also existing franchisees to understand and comply with the 
Franchising Code. 

The manual will help prospective franchisees understand what 
franchising is all about, how to ensure they have researched an 
opportunity thoroughly and be aware of their rights and 
obligations when dealing with their prospective franchisor. The 
manual will assist existing franchisees in the exercise of due 
diligence when they are considering making changes to the 
franchise or any related agreements, and in understanding their 
ongoing rights and obligations with their franchisor. 

A free copy of the publication is available by calling the ACCC 
small business helpline on 1300 302 021 or it can be 
downloaded from the ACCC website. 

MR 211/07 

 



Franchise fee refund for Quizno’s franchisees 
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The former Australian master franchisee for the Q
chain of quick service restaurants gave court enfor
undertakings after the ACCC raised concerns that Quizno’s 
conduct may have breached the Act and adversely affected
franchisees. 

As a result, franchisees who lodged complaints with the ACCC
are being offe
involvement in the Quizno’s franchise. This amount comprises 
at least a full refund of the standard franchise fee.  

The ACCC alleged that while promoting and selling franchise 
territories between 2002 and 2006, Quizno’s, which
toasted bread rolls with various fillings, made various 
representations to franchisees and potential franchisees that 
were misleading and deceptive or likely to mislead or decei
breach of s. 52 of the Act and may have caused loss or dama
to these franchisees. 

Quizno’s, which had ceased trading, was unable to meet any 
claims for loss or dam
and Quizno’s agreed to resolve the matter through an 
undertaking under which payments will be procured by 
Quizno’s from a party independent to both Quizno’s an
Quizno’s Sub franchise system and offered in accordanc
terms of the undertaking.  

MR 203/07 

Compliant t

Compliant horticulture produce agreements are now ava
growers an
cooperation between the ACCC, individual traders and trader 
associations.  

The ACCC investigated complaints that produce agreements 
distributed by 
Exchange, Holman Fresh, LaManna Bananas, Verona Fruit an
the Australian Banana Company) did not comply with the 
Horticulture Code. After discussions with the ACCC, these 
agreements have been revised to ensure compliance. The tr
have also agreed to implement a Horticulture Code complian
strategy for their staff and growers. 

Perhaps more important for the industry as a whole, the ACCC 
has also worked with trader associati
Brismark, the Australian Chamber of Fruit and Vegetable 
Industries Limited and the Chamber of Fruits and Vegetable 
Industries in Western Australia to ensure their template 
horticulture produce agreements comply. 

The ACCC will actively monitor the use of the template 
agreements and will not hesitate to quickly in
enforcement action if necessary. 

MR 271/07/07 

Contempt of co

The ACCC instituted proceedings in the Federal Cou
Australia against Mr Bon Levi for contempt of court.
ACCC alleges that Mr Levi has breached orders made agai
him by Justice Kiefel in the Federal Court on 28 February 20

The orders restrain Mr Levi from selling business opportunities 
unless he either (i) runs the business successfully for at least six 
months, or (ii) provides a copy of the orders and certain 
information about his business experience and aliases to the 
purchaser.  

The ACCC claims that between December 2005 and September 
2006 Mr Levi sold five business opportunities without 
complying with the orders involving photographic, gas 
conversion, and ‘Little Joe’s’ snack food distribution 
businesses. The ACCC alleges that Mr Levi was paid over  
$100 000 for these businesses, which did not come to fruition. 

MR 194/07 

Business opportunity alleged misleading representations  

The ACCC instituted legal proceedings against Imagine 
Essential Services Limited, its former CEO and director, Mr 
Richard Evans, and its former marketing company, The 
Triumphant Group, for allegedly contravening the Act.  

Imagine sold licences to operate a system involving agreements 
which Imagine claimed to have negotiated with essential service 
suppliers. It is alleged Imagine and Triumphant Events 
represented that these agreements could provide small to 
medium businesses savings off their bills for their essential 
services such as electricity, gas, water and telephone. Under 
Imagine’s system, licensees would approach businesses to 
benefit from Imagine’s agreements to obtain the claimed 
savings (earning commissions when businesses signed up). 

The ACCC alleges that Imagine and Triumphant Events made 
false and misleading representations about: 

• the earning ability of Imagine licensees  

• the agreements that Imagine had with accountants and 
suppliers of essential services  

• the existence of, and membership to, the Essential Services 
Advisory Association and the Telecommunications 
Technology Industry Advisory Association. 

MR 173/07 

CONSUMER AND SMALL BUSINESS PROTECTION 
Exhibition promoters 

The ACCC instituted proceedings in the Federal Court against 
Mr Gregory Millar, presently carrying on business as Australian 
Corporate Exhibitions, and Mr John Webb for promoting 
various industry exhibitions. 

The ACCC alleges misleading or deceptive conduct in 
contravention of s. 52 of the Act including by representing that: 

• a certain number of visitors and exhibitors would attend 
MineBox Expo 2006 and the Sydney International Mining & 
Engineering Expo 2006 (SIMEX 2006), without reasonable 
grounds or a reliable basis 

• a small number of exhibitor stands were still available at 
SIMEX 2006 when at all times more exhibitor stands were 
available 

• the former Premier of Western Australia and the Prime 
Minister of Australia had provided messages of support or 
consented to the publication of such messages regarding 
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MineBox Expo 2006 and SIMEX 2006 respectively, when 
that was not the case. 

MR 225/07  

Egg packer substituted non-organic eggs 

An egg packer and supplier was found to have substituted and 
sold non-organically produced eggs as organic eggs over a two-
year period. Justice Gray of the Federal Court, Melbourne made 
orders against G.O. Drew Pty Ltd and its manager and 
compliance officer, Mr Timothy Drew, over the substitution. 

GO Drew self-reported the substitution and took significant 
steps to redress the matter, including setting aside $270 000 to 
assist in the development of a national standard for organic and 
biodynamic produce and to enhance NASAA certification 
processes. This was noted by Justice Gray.  

MR 221/07 

Waterproof claim corrected 

Uniden Australia Pty Ltd, a manufacturer and wholesaler of 
telecommunication products throughout Australia, offered court 
enforceable undertakings to the ACCC about claims that 
Uniden’s Atlantis 250 marine radio was waterproof. 

Uniden represented that its marine radio, a VHF handheld two-
way radio, available to consumers since 31 August 2006, was 
waterproof as certified to meet the Japanese Industrial Standard 
level 4. The ACCC was concerned consumers would understand 
the term ‘waterproof’ to mean the marine radio could be 
immersed in water for any specific time and depth without the 
possibility of sustaining water damage when in fact the marine 
radio was only ‘splash proof’. 

Uniden acknowledged the ACCC’s concerns and that it may 
have contravened the Act by its representations. As part of its 
undertakings, Uniden will provide owners of the marine radio 
represented as ‘waterproof’ with the option of a full refund.  

MR 220/07 

Retailer price comparisons 

As part of court enforceable undertakings given to the ACCC, 
Lunel Pty Ltd, trading as Harvey Norman Electrical Noarlunga 
in the southern suburbs of Adelaide, admitted that 
representations in its promotional advertising may have misled 
consumers. 

During 2005 and 2006 Lunel placed advertising on several 
occasions in a free community newspaper circulating in the 
Noarlunga region. The advertising promoted price savings on 
various electrical brown goods and white goods. This was done 
by means of price comparisons from a higher price, typically 
expressed as ‘not $X’, to a claimed savings price expressed as 
‘YES $Y’. 

After a competitor complained that the ‘not $X’ prices were 
unrealistic and improbable, the ACCC undertook an 
investigation into Lunel’s advertising and raised its concerns 
with the company. The company admitted that most of the 
alleged savings were not based on its own actual sales records, 
or on verifiable comparisons with competitor’s prices.  

The company agreed to immediately stop the conduct, place 
corrective advertisement in the same newspaper and implement 
a trade practices compliance program.  

MR 176/07 

Guidance on fair debt collection  

The ACCC and the Australian Securities and Investments 
Commission (ASIC) issued their joint consumer publication, 
Dealing with debt: your rights and responsibilities, in six new 
languages. The free booklet, designed to assist consumers who 
experience problems dealing with debt or with debt collectors, 
is now available in Arabic, Chinese, Greek, Italian, Turkish and 
Vietnamese.   

Both ASIC and the ACCC continue to receive complaints about 
debt collection activity and are committed to ensuring that all 
consumers who find themselves in a difficult financial position 
can be confident they will be dealt with fairly and lawfully.  

MR 207/07 

Consumer rights: refunds, warranties, warranties for 
services 

A new series of publications for consumers about refunds and 
warranties and warranties for services was issued by the ACCC. 
The flyers and a revised version of the popular refunds wallet 
card complement the ACCC’s brochure, Warranties and 
refunds, and give consumers a snapshot of their rights under the 
Act. 

MR 205/07 

Mobile phone packages allegedly misleading 

The ACCC instituted proceedings in the Federal Court, Darwin, 
against EDirect Pty Ltd trading as VIPtel Mobile for 
telemarketing calls for mobile phone packages. 

It is alleged EDirect telemarketed mobile phone packages into 
areas where there was no relevant network coverage while 
failing to advise prospective customers of the lack of coverage, 
and provided consumers with misleading information regarding 
the costs and services included in the service plans in 
contravention of s. 52 of the Act. It is also alleged EDirect 
accepted payment from customers in circumstances when they 
were not able to supply the service packages in contravention of 
s. 58. 

MR 192/07 

Criminal proceedings against discredited cancer therapist 

The ACCC instituted criminal proceedings in the Federal Court, 
Melbourne, against Mr Paul Rana, NuEra Wellness Centre and 
Mr Micheal Rana for allegedly refusing or failing to provide 
documents and information to the ACCC when legally required 
to do so under the Act. 

MR 188/07 

Alleged misleading conduct by Trading Post and Google 

The ACCC instituted legal proceedings in the Federal Court, 
Sydney, against Trading Post Australia Pty Ltd, Google Inc., 
Google Ireland Limited and Google Australia Pty Ltd alleging 
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misleading and deceptive conduct in relation to sponsored links 
that appeared on the Google website.  

The ACCC is alleging that the Trading Post contravened ss. 52 
and 53(d) of the Act in 2005 when the business names ‘Kloster 
Ford’ and ‘Charlestown Toyota’ appeared in the title of Google 
sponsored links to Trading Post’s website. Kloster Ford and 
Charlestown Toyota are Newcastle car dealerships who 
compete against Trading Post in automotive sales. The ACCC is 
also alleging that Google, by causing the links to be published 
on its website, engaged in misleading and deceptive conduct in 
breach of s. 52 of the Act. 

The ACCC is also alleging that Google, by failing to adequately 
distinguish sponsored links from ‘organic’ search results, 
engaged and continues to engage in misleading and deceptive 
conduct.  

This is the first action of its type globally. While Google has 
faced court action overseas, this generally has been for 
trademark use. Although the US anti-trust authority, the Federal 
Trade Commission, has examined similar issues, the ACCC 
understands that it is the first regulatory body to seek legal 
clarification of Google’s conduct from a trade practices 
perspective. 

MR 180/07 

Airline to use all-inclusive price advertising 

United Airlines provided court enforceable undertakings to the 
ACCC after concerns were raised about its airfare advertising, 
undertaking to include all taxes, levies and charges applicable to 
airline tickets in its advertising.  

The ACCC became aware that United Airlines had been 
advertising headline airfares on its Australian-based website and 
in newspapers without including applicable taxes, levies and 
charges payable by a consumer as a precondition of receiving 
the services. Failing to make the total price to be paid clear in 
advertisements is likely to mislead consumers and breach the 
Act. 

MR 177/07 

Telstra withdraws and amends Next G advertisements 

Telstra Corporation withdrew and amended a series of 
television advertisements promoting its Next G mobile network 
after the ACCC raised concerns that the advertisements may 
mislead consumers about the coverage available on the network. 

The ACCC had particular concerns about Telstra’s unqualified 
use of the taglines ‘Everywhere you need it’ and ‘Get the 
coverage you need with Telstra’s Next G network’ when the 
whole of Australia is not covered and coverage is not always 
available where consumers need it. Telstra responded promptly, 
indicating that it will no longer use the taglines. 

MR 229/07 

PRODUCT SAFETY 

Tests for formaldehyde in clothing 

The ACCC began testing a range of clothing for significant 
residual formaldehyde following heightened public concerns. 
There is currently no evidence that clothing in the Australian 

market contains unacceptably high levels of formaldehyde, but 
over recent months there have been two recalls of blankets that 
had residual amounts of formaldehyde, which may cause short-
term skin or respiratory irritation for some individuals. 

Formaldehyde is often used in the production process for 
clothing and other textiles. However, formaldehyde is both 
soluble in water and volatile and very little, if any, residual 
formaldehyde should remain in final textile products. The 
ACCC is working with the Department of Health and Ageing 
and seeking other expert advice on an appropriate maximum 
level for formaldehyde in clothing and textiles.  

MR 227/07 

Wooden rolling drum toys recalled  

Early Learning Centre Australia issued a voluntary national 
recall of the Wooden Rolling Drum toy after an ACCC 
investigation and agreed to display notices in-store and on its 
website to warn parents of the potential dangers of the toy. ELC 
also offered full refunds or store credit to consumers. 

The toy is a wooden drum with beads inside that has been 
marketed to children aged from 12 months to three years. The 
recall was undertaken after the ACCC raised concerns with 
ELC that the beads inside the drum could be dislodged and 
posed a potential choking hazard.  

MR 216/07 

Court orders against internet tobacco supplier 

The Federal Court in Melbourne made orders and declarations 
by consent against Mr Mina Guirguis for contravention of the 
Act for failing to comply with the prescribed consumer product 
information standard for tobacco products. 

The Trade Practices (Consumer Product Information Standards) 
(Tobacco) Regulations 2004, which are administered by the 
ACCC, require retail packages of tobacco manufactured in, or 
imported into, Australia to be labelled with prescribed warning, 
information and explanatory messages and graphic images. 

Mr Guirguis arranged for the supply of offending tobacco 
products on various occasions in 2006 and 2007 via a website.  

MR 189/07 

Undertakings over Cricket Australia sunglasses 

Cricket Australia sunglasses were withdrawn from sale until 
they were relabelled to comply with the mandatory Australian 
standards after ACCC intervention. Corpeyewear, supplied the 
sunglasses and offered the ACCC court enforceable 
undertakings to resolve the matter. 

The ACCC believes the sunglasses breached s. 65C of the Act, 
which prohibits goods that do not meet the prescribed 
mandatory product safety standard being supplied to consumers. 
Corpeyewear will advise retail customers that the sunglasses 
were not labelled according to the standard as well as the 
remedial actions which are available. They will also publish an 
advertisement in Inside Cricket. 

MR 169/07 
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 RESTRICTIVE TRADE PRACTICES 
Government procurement not exempt from competition law 

The High Court upheld the ACCC’s appeal against findings by 
the Full Federal Court that Baxter Healthcare, in supplying state 
health authorities, was protected from the operation of the Act 
by Crown immunity. On the basis of this judgment, all 
transactions by companies are subject to prohibitions in the Act 
against anti-competitive conduct. 

At trial and on appeal, the Federal Court held that, if the state 
health purchasing authorities Baxter was dealing with were 
entitled to Crown immunity, Baxter was entitled to ‘derivative’ 
Crown immunity and was protected from the proceedings 
brought by the ACCC. 

The majority of the High Court was of the view that the Act had 
changed since the time of the HC decision upon which the 
Federal court based its decision and held that the principle in 
that case regarding Crown immunity and the Act no longer 
accurately represented the state of the law.  

With the High Court making it clear that Crown immunity does 
not apply to Baxter, the matter now returns to the Full Federal 
Court to consider the underlying issue: whether Baxter’s 
conduct did constitute a misuse of market power or substantially 
lessened competition. 

MR 236/07 

Legal proceedings instituted against stevedores  

The ACCC instituted legal proceedings against Patrick 
companies and a number of former P&O companies for alleged 
contraventions of s. 45 of the Act. The ACCC also instituted 
legal proceedings against Australian Amalgamated Terminals.  

The ACCC alleges that in 2001 P&O and Patrick formed an 
agreement to share their motor vehicle wharf facilities around 
Australia and to jointly acquire other facilities. The ACCC 
alleges that the purpose and likely effect of this agreement was 
to substantially lessen competition between the companies in a 
number of markets in Sydney, Brisbane, Melbourne and 
Adelaide.  

MR 233/07 

ACCC institutes against bank over alleged price fixing 
agreement 

The ACCC instituted proceedings against the Australian and 
New Zealand Banking Group Limited alleging that the ANZ 
Bank—in seeking to limit the level of refund Mortgage Refunds 
could provide to customers with ANZ home loans—breached s. 
45 of the Act.  

Mortgage Refunds was a mortgage broker which refunded to its 
customers a part of the commission it received from lending 
institutions. The ACCC alleges that the ANZ Bank sought to 
reach an agreement with Mortgage Refunds to limit its refunds 
to customers as a condition of it continuing to deal with the 
bank. 

The ACCC is seeking a declaration that the ANZ Bank 
contravened the price-fixing provisions of the Act and penalties 
for its conduct.  

MR 223/07 

CEPU appeal against Trade Practices Act dismissed 

The Full Federal Court in Melbourne dismissed an appeal by 
the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of 
Australia against a decision by the Federal Court earlier this 
year that it had procured and induced a power station operator 
to contravene the Act.  

The CEPU also appealed against the level of penalty imposed 
against it alleging it was manifestly excessive.  

The Full Court stated that the conduct by the CEPU constituted 
a serious contravention of s. 45E(3) and in rejecting the union 
appeal, upheld the penalty of $125 000 imposed by the trial 
judge noting that ‘had the matter been open to us to review … 
we would observe the penalty was at the lower end of the range 
for behaviour of the kind in which the CEPU engaged.’ 

MR 222/07 

Penalties for funeral celebrants attempted price fix 

The Federal Court ordered total penalties of $40 000 against 
Dally M Publishing and Research Pty Ltd, trading as the 
International College of Celebrancy, and its director Mr Dally 
Messenger for attempting to fix prices of funeral ceremonies in 
the Melbourne metropolitan area. 

MR 213/07 

Court enforceable undertakings from hotelier  

The ACCC accepted court enforceable undertakings from a 
hotelier in Ayr who attempted to fix prices with other hoteliers 
in the town. Jordan Tatum Enterprises (JTE) is the proprietor of 
the Burdekin Hotel. Mr Nathan Hunt, director of JTE and 
manager of the hotel, arranged a meeting with five other 
hoteliers in Ayr to attempt to reach agreement on the price of 
various over-the-bar alcoholic beverages. 

Although no agreement was reached between the hoteliers, the 
attempt to fix prices between competitors may contravene s. 45 
of the Act, which prohibits price fixing. 

JTE and Mr Hunt gave court enforceable undertakings that they 
will not engage in any activity constituting price fixing or 
attempting to fix prices, Mr Hunt will undertake annual trade 
practices compliance training for three years and they will 
implement and maintain a trade practices compliance program. 

MR 201/07 

 

Alleged resale price maintenance by Netti Atom 

The ACCC instituted legal proceedings against Netti Atom 
alleging the company engaged in resale price maintenance in 
relation to the range of Scott branded bicycles which Netti 
Atom imports and distributes to retailers throughout Australia. 

The ACCC alleges that Netti Atom contravened s. 48 of the Act 
by attempting to induce retailers it supplies Scott bikes to not to 
advertise the bikes on their websites below the recommended 
retail price specified by Netti Atom. 

This is the first matter instituted by the ACCC in the Federal 
Court’s new Fast Track List. The Fast Track List came into 
effect on 1 May 2007 and is currently only available in the 
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Victorian Registry. It is anticipated the Fast Track List will 
streamline court procedures, thereby reducing the time and cost 
of litigation. 

MR 198/07 

Skateboard company stops resale price maintenance 

Kwala Skateboards, a wholesaler of skateboards and skateboard 
merchandise to a large number of retailers throughout Australia, 
gave the ACCC court enforceable undertakings over Kwala’s 
pricing policy. In late 2006, the ACCC became aware that 
Kwala had advised a customer retailer that it would no longer 
be supplied with products unless the retailer raised the goods’ 
price to at least Kwala’s recommended retail price. 

After being contacted by the ACCC, Kwala acknowledged that 
it may have breached the resale price maintenance provisions of 
the Act and cooperated with the investigation.  

Kwala will refrain from the conduct and will not induce or 
otherwise set a minimum price at which retailers can not sell 
products below.  It will also write to each of its retailers 
advising them of the ACCC’s intervention, and reinforce that 
the retailers are free to set the pricing levels of the goods they 
sell without restraint from Kwala. 

MR 193/07 

$9.1 million penalties for air conditioning cartels 

Penalties of more than $9.1 million have been imposed on 
11 companies and 18 individuals for a series of bid-rigging and 
price-fixing cartels after Federal Court action by the ACCC.  

The cartels existed between 1991 and June 2003. It involved 
companies tendering for commercial air conditioning and 
mechanical services projects in Western Australia agreeing on 
which would submit the lowest price for particular jobs and 
therefore be likely to win the tender. 

MR 191/07 

Surgeons penalised for moves to prevent competition 

The Federal Court imposed penalties totalling $110 000 on two 
Adelaide cardiothoracic surgeons over moves to prevent 
competition from two other cardiothoracic surgeons in the 
Adelaide metropolitan area. 

The Federal Court declared that Mr John Knight and Mr Iain 
Ross made an arrangement that they would hinder or prevent a 
newly qualified surgeon from entering or supplying his services 
in the market before he had undertaken further surgical training, 
notwithstanding that he was legally qualified to practise as a 
cardiothoracic surgeon.  

MR 175/07 

MERGERS AND ACQUISITIONS 
Acquisition of Alinta not opposed 

The ACCC did not intervene in the acquisition of Alinta by a 
consortium involving Singapore Power and Babcock and 
Brown, after accepting court enforceable undertakings from 
Singapore Power and Babcock and Brown subsidiaries. . 

Under the proposed scheme of arrangement by which the 
consortium would acquire Alinta, a suite of assets—including 

Alinta’s gas and electricity assets, a 35 per cent interest in the 
Australian Pipeline Trust and shares in Australian Pipeline 
Limited—would be allocated between Singapore Power and 
Babcock and Brown.  

MR 214/07 

Acquisition of the Coles Group  

The ACCC did not intervene in the proposed acquisition of the 
Coles Group by Wesfarmers Limited. The ACCC conducted a 
comprehensive review of the proposed acquisition, including 
extensive market inquiries with interested parties. 

While these market inquiries revealed some concern from 
certain market participants about overlap in LPG, hardware, and 
related sectors, following further analysis, the ACCC concluded 
that there was not likely to be a substantial lessening of 
competition in any market due to constraints from other 
suppliers and competition from other players at the retail level. 

MR 226/07 

Divestitures accepted in Healthscope/Symbion merger 

The ACCC did not oppose Healthscope Limited’s proposed 
merger with Symbion Health Limited after accepting an 
undertaking from Healthscope to divest a number of pathology 
businesses in the north-eastern and Gippsland regions of 
Victoria. 

The undertaking also requires Healthscope to preserve the 
divestiture business as a separate, fully operational and 
competitive going concern that is maintained and independently 
managed until it is sold.  

MR 219/07 

Book printing businesses joint venture opposed 

The ACCC opposed the proposed joint venture between Griffin 
Press, a wholly owned subsidiary of PMP Ltd, and 
McPherson’s Printing Division, a division of McPherson’s Ltd. 

After comprehensive investigation and conducting inquiries 
with industry participants, the ACCC formed the view that the 
proposed joint venture is likely to substantially lessen 
competition for the supply of mono (black and white) offset 
book printing. The ACCC considers that the reduction in 
competitive tension will likely lead to higher book printing 
prices (or lower service conditions) for publishers and, 
ultimately, consumers.  

MR 218/07 

Acquisition of Golden Casket not opposed 

The ACCC did not intervene in Tattersall’s acquisition of 
Golden Casket Lottery Corporation after accepting an 
undertaking to divest Golden Casket subsidiary, Bounty 
Limited.  

Bounty and Tattersall’s subsidiary, Maxgaming, are the only 
two suppliers of monitoring software to licensed electronic 
gaming machine monitors (LMOs) in Queensland. 

The undertakings will ensure that Bounty continues to operate 
independently from Tattersall’s as a viable, ongoing business 
until it is divested. 
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MR 187/07 

Assessment of proposed acquisition of Southern Cross 
Broadcasting 

The ACCC is conducting a competition assessment of 
Macquarie Media Group’s proposed acquisition of Southern 
Cross Broadcasting. 

ACMA announced that it has approved applications from 
Macquarie Media Group to acquire Southern Cross 
Broadcasting and has accepted undertakings from Macquarie 
Media Group which require certain divestitures under the 
Broadcasting Services Act 1992. 

While ACMA’s assessment of the proposal has concluded, the 
ACCC has a separate role in assessing the proposal for any 
impact on competition under the Act.  

The ACCC is also assessing Fairfax’s proposed acquisition of 
Southern Cross Broadcasting’s metropolitan radio stations and 
of Macquarie Media Group’s acquisition of several regional 
radio stations from Fairfax.  

MR 186/07 

AUTHORISATIONS AND NOTIFICATIONS 
ACCC allows citrus growers to collectively bargain 

The ACCC allowed collective-bargaining notifications lodged 
by three Queensland citrus growers to stand. The growers, 
known as Abbotsleigh, Dermark and Bayntun, propose to 
collectively negotiate the price and quantity of their supply of 
citrus fruit to Woolworths and IGA Distribution. 

The ACCC considers that the proposed collective-bargaining 
arrangement may enable the growers to supply supermarkets 
directly and more efficiently than is possible individually. There 
are a number of features of the arrangement which limit the 
potential for anti-competitive impact, including the respective 
bargaining positions of the growers and the supermarkets. 
Additionally, the arrangement impacts a limited section of the 
industry, is voluntary and does not involve potential boycotts. 

These were the first notifications lodged under the collective 
bargaining notification process that was introduced on 
1 January 2007. As intended, the process has offered a 
streamlined approach with the ACCC assessment being released 
in just over three weeks. 

MR 230/07 

Independent retailers allowed to collectively bargain 

The ACCC issued a determination authorising Office Choice 
Limited, Office National Limited and Office Products Depot 
Limited—together, the Office Group—to collectively bargain 
the terms and conditions on which wholesale suppliers of 
stationery and office products will supply them and their 
franchisees. 

Office Choice and Office National are franchisors of chains of 
independently owned franchises selling retail office supplies 
across Australia. Office Products Depot runs a similar franchise 
business in New Zealand, sourcing some of their stock from 
Australian suppliers. 

Negotiating terms and conditions for the supply of office 
products through a single process may enable Office Group 
Members to source these products at a lower cost than they 
might otherwise be able to. It is also likely to result in 
transaction cost savings for the Office Group and wholesalers. 

The ACCC believes that the potential anti-competitive effect of 
the arrangement is limited by the voluntary nature of the 
arrangement, the comparative size of the bargaining group and 
competition for office products at the wholesale and retail 
levels. Individual members of the Office Group remain free to 
negotiate individual agreements with suppliers outside of the 
collective-bargaining arrangement. 

MR 258/07 

Milk haulage arrangement authorised 

The ACCC issued a determination granting authorisation to an 
agreement between National Foods and Dairy Farmers to jointly 
tender out their raw milk transportation requirements in some 
regions of South Australia. 

The ACCC is satisfied that the benefits to the public will 
outweigh the potential anti-competitive detriment of proposed 
arrangements. The ACCC considers that there is benefit to the 
public associated with savings and efficiencies in milk 
collection and improvements to the efficiency, quality and 
productivity of the milk-processing businesses of National 
Foods and Dairy Farmers. 

MR 248/07 

SA potato growers allowed to collectively bargain 

The ACCC issued a final determination authorising the South 
East Potato Growers Association to collectively bargain on 
behalf of its current and future members the terms and 
conditions of their contracts with two potato processors, 
McCain Foods and Safries. 

The ACCC is satisfied that the collective-bargaining 
arrangements are likely to result in a number of public benefits, 
in particular that collective bargaining may provide the growers 
with a greater opportunity for input into contract terms and 
conditions, potentially leading to more efficient outcomes.  

The ACCC believes that the potential for the arrangements to 
result in anti-competitive detriment is limited, given that the 
proposed arrangements are voluntary for all parties and do not 
include collective boycott activity. 

MR 238/07 

Casual Mall Licensing Code of Practice authorised 

The ACCC authorised the Shopping Centre Council of 
Australia’s Casual Mall Licensing Code of Practice. The SCCA 
is a representative body for shopping centres throughout 
Australia. Its code aims to provide balanced guidelines for 
casual mall licensing, which involves traders, generally for a 
short period, occupying part of the common area of shopping 
centres.  

The code places some restriction on the circumstances in which 
a shopping centre proprietor can grant a casual mall license to a 
competitor of an existing tenant. However, the ACCC considers 
these restrictions to be minimal as they apply only in respect of 
granting a casual mall license that introduces a competitor 
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directly adjacent to or in front of an existing tenant and only in 
limited circumstances.  

The ACCC considers that the provisions contained in the code 
are likely to provide a public benefit by balancing the 
reasonable and consistent treatment of permanent retail tenants 
with the introduction of casual mall licensees within a shopping 
centre. It is voluntary code and ultimately individual shopping 
centres retain the discretion over whether to adopt it.  

MR 239/07 

Star Alliance programs re-authorised 

The ACCC issued a determination granting authorisation to the 
Star Alliance for its Corporate Plus and Conventions Plus 
programs for five years, enabling the Star Alliance’s members 
to collectively offer discounts and incentives to potential 
corporate clients and convention organisers. The programs 
enable these clients to have access to the combined Star 
Alliance network through a single point of contact and a single 
agreement. 

The ACCC is satisfied that the benefits to the public of 
potentially lower fares and increased competition, will outweigh 
the potential anti-competitive detriment of proposed 
arrangements.  

MR 184/07 

Collective society licensing arrangements allowed 

The ACCC re-authorised the Phonographic Performance 
Company of Australia Limited’s collective-licensing 
arrangements for the public performance or broadcast of sound 
recordings and music videos, subject to a number of conditions 
to ensure the arrangements result in a net public benefit. 

PPCA is a copyright collecting society which represents the 
interests of record companies and Australian recording artists. 
Under PPCA’s collective-licensing arrangements, owners of 
sound recordings grant PPCA a non-exclusive right to license 
the public performance and transmission rights of their sound 
recordings.  

Among other things, the ACCC has imposed a condition 
requiring PPCA to make publicly available a list of sound 
recordings used in a distribution period identifying which sound 
recordings it did and did not distribute licence fees for, to allow 
users to better appreciate which sound recordings are covered 
and assist users in considering whether directly dealing with 
individual copyright owners is a viable option.  

MR 262/07 

Delays in flood definition not fault of ACCC 

ACCC Chairman Mr Graeme Samuel rejected suggestions said 
to have been made by the insurance industry and the Insurance 
Council of Australia that industry moves to standardise 
definitions had been stalled by the ACCC on competition 
grounds. 

From early 2006, the ACCC has responded to queries from the 
ICA seeking guidance on the application of the competition 
provisions of the Act. The ACCC has made it clear to the ICA 
that development of a standard definition would be unlikely to 
raise concerns where insurers were otherwise able to continue to 
offer different levels of coverage. 

In the event that the industry had ongoing concerns over the 
application of competition laws, the ACCC has made the ICA 
aware of the public interest authorisation process; however, to 
this date, the ICA and the insurance industry have still not 
sought an authorisation for its proposed standard definition for 
flood.  

MR 179/07 

Proposed revocation of football uniform arrangements 

The ACCC issued a draft notice proposing to revoke an 
exclusive dealing notification lodged by the Football Federation 
Victoria, removing the immunity for conduct associated with 
the FFV’s apparel licensing program. 

The FFV governs, administers and regulates football in Victoria 
and lodged the notification in respect of its requirement that the 
450-plus football clubs competing in its various competitions 
only use uniforms manufactured by a restricted list of third 
party suppliers licensed by the FFV. 

The ACCC recognises that the licensing program generates 
certain benefits, primarily in the form of generating revenue 
which may be available to promote and develop the sport; 
however, on the basis of the information before it, the ACCC 
was not satisfied that these benefits outweigh the likely 
detriment generated by the program. 

MR 174/07 

Sky and TVN to share racing content 

A memorandum of understanding that will allow Tabcorp, Sky 
and TVN to share thoroughbred racing content has been granted 
final authorisation by the ACCC. 

The ACCC is satisfied that the MOU is likely to result in a 
benefit to the public—in particular, an end to the split vision 
dispute which has led to a decrease in wagering revenue, punter 
confusion, pubs and clubs needing two channels to access all 
thoroughbred racing vision and a decrease in funding to the 
racing industry.  

The ACCC considers that the MOU will have a competitive 
impact on the incentives of Sky and TVN to bid for future 
broadcasting rights; however, the ACCC acknowledges that 
sufficient commercial incentives exist which may counter the 
competitive impact resulting from content sharing under the 
MOU.  

MR 172/07 

REGULATED SERVICES 
Guidance on reasonable terms of access to the line sharing 
service 

The ACCC published final determinations made in two 
arbitrations concerning disputes over access to the line sharing 
service (LSS) involving Telstra’s specific terms of supply to 
Primus Telecommunications and Request Broadband. The 
disputes relate to LSS rental charges and the terms on which 
LSS services are connected or disconnected, either individually 
or as part of a ‘network migration’.  The arbitrations result from 
the parties being unable to agree and then notifying disputes for 
ACCC arbitrations.  
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The ACCC also published a final determination specifying 
certain terms by which Telstra supplies the LSS to Chime 
Communications, following the parties being unable to agree on 
them and Chime notifying the dispute for ACCC arbitration.  

MR 206/07 and 232/07 

2005–06 telecommunications market indicator report issued  

The ACCC issued its annual report on telecommunications 
market indicators to assist in assessing the state of 
telecommunications markets over time. It demonstrates that 
overall retail revenue earned by large service providers 
continued to increase in 2005–06. 

The market indicator report shows that in 2005–06 the five 
largest service providers earned around $18.1 billion from retail 
services and that internet and mobile services have each 
contributed to the continued growth in reported retail revenues 
and have offset reductions in fixed-line revenues.  

The ACCC also issued its 15th imputation testing and non-price 
terms and conditions report under the enhanced accounting 
separation regime for Telstra, presenting data for the quarter 
ending March 31 2007.  

This report presents an imputation analysis comparing the retail 
price charged by Telstra with the prices of the three core 
telecommunications access services. The analysis is designed to 
indicate whether margins are sufficient to allow efficient firms 
to compete against Telstra in the retail market. The report 
showed the imputed margins have increased in the quarter. The 
report also compares Telstra’s customer service levels for 
wholesale and retail fixed-line telephony and ADSL customers 
and does not indicate any material discrimination by Telstra. 

MR 202/07 and 181/07 

Telstra's exemption applications 

The ACCC published exemption applications made by Telstra 
in respect of its supply of wholesale line rental and local call 
resale services for a significant proportion of the Australian 
population. 

In its applications, Telstra seeks ACCC orders exempting it 
from the obligation to supply these wholesale products to its 
competitors upon request. Under the Act, the ACCC must not 
make an order granting an exemption unless it is satisfied that 
the exemption will promote the long-term interests of end users. 

The ACCC will shortly issue a discussion paper and set a time 
limit for submissions on the exemption applications by 
interested parties. 

MR 178/07 

Telecommunications access dispute 

Under Part XIC of the Act, TPG Internet Pty Ltd notified the 
ACCC of an access dispute with Telstra Corporation Limited, 
relating to the monthly price for which Telstra supplies the 
unconditioned local loop service. The arbitration process for 
this access dispute has commenced.  

MR 237/07 

Final decision on Dawson Valley gas pipeline arrangement 

The ACCC issued its final decision on the Dawson Valley gas 
pipeline access arrangement. The Dawson Valley pipeline is a 
small pipeline that transports coal seam methane from fields in 
the Dawson Valley in central Queensland to the Wallumbilla to 
Gladstone via Rockhampton pipeline. 

When Anglo Coal submitted its proposed access arrangement 
the ACCC issued its draft decision expressing concern that 
Anglo Coal had overstated its non-capital costs and that this 
resulted in a tariff level that might deter development of 
competing coal seam methane fields in the Dawson Valley. 
Anglo Coal has addressed this concern and has submitted a 
revised access arrangement which the ACCC considers 
complies with the requirements of the gas code. 

MR 228/07 

Sydney water access dispute determination 

The ACCC issued its arbitration report on an access dispute 
between Services Sydney Pty Ltd and Sydney Water 
Corporation. The dispute related to the methodology for pricing 
access to sewage transportation services supplied by Sydney 
Water. Services Sydney proposes to compete with Sydney 
Water to supply consumers connected to these three networks 
providing sewerage services.  

The access pricing methodology promotes effective competition 
because it provides scope for an access seeker that is more 
efficient to enter and compete with Sydney Water. The ACCC’s 
determination is the first application of access pricing to the 
water and sewerage industry in Australia. Services Sydney has 
applied to the Australian Competition Tribunal for review of the 
determination.  

MR 185/07 

 REGIONAL OUTREACH 
New South Wales 

The regional outreach manager in Sydney, Dave Badewitz, 
recently attended Ag-Quip—the biggest rural event of its kind 
in the country—in Gunnedah. The three-day event included 
discussion on a range of issues, including competition, 
consumer rights and product safety. A range of relevant ACCC 
information was available from Pavilion One for the rural 
audience who attended, and visitors were also able to discuss 
their own circumstances in relation to the Act.  

Victoria 

Victorian outreach continued to assist fruit and vegetable 
farmers across Australia in understanding their rights and 
obligations under the Horticulture Code by delivering 
presentations on the subject across the state.  

Outreach staff provided an informative presentation to Punjabi-
speaking fruit and vegetable growers from Shepparton, Swan 
Hill and surrounding areas. Thanks are extended to the 
Victorian Department of Primary Industries for their assistance 
in organising this event.  

Outreach staff also presented an informative session to avocado 
growers from Victoria, South Australia and New South Wales 
as part of the Avocado Growers Roadshow.  
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Outreach also attended Hamilton’s annual agricultural field day, 
‘Sheepvention’, providing trade practices information to the 
rural audience and answering questions relating to the Act.  

The ACCC exhibited with the Office of the Victorian Small 
Business Commissioner at the Victorian Small Business Expo 
at the Melbourne Exhibition Centre and provided daily 
presentations at the theatrette. Additionally Bob Weymouth, 
Regional Director for Victoria, launched the ACCC’s new 
franchisee guide at the expo. 

Queensland 

The rural outreach manager for south-east Queensland and 
northern New South Wales participated in Farmfest, a three-day 
event held at Kingsthorpe, just outside of Toowoomba. He also 
conducted a number of presentations on the Horticulture Code 
to horticultural growers in parts of New South Wales and south-
east Queensland. 
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February 2008 

From the Small Business Commissioner  

Some items in ACCC briefing refer to media releases (MR, with number and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC 
briefing by emailing small.business@accc.gov.au. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

Hot on the heels of the just completed public inquiry into the 
price of unleaded petrol, the ACCC has embarked on a major 
public inquiry into the competitiveness of grocery prices in 
Australia. The inquiry report, which will be of interest to small 
businesses through the whole supply chain as well as 
consumers, will be submitted to government by 30 June this 
year. 

The ACCC is also working with interested stakeholders to 
identify acceptable approaches to representations about the 
greenhouse impact of goods and services. Following a series of 
workshops during January and February, the ACCC is now 
developing guidance on representations such as carbon offsets, 
carbon neutrality and greenhouse ‘friendliness’. 

Meanwhile this edition of ACCC briefing also reports on ACCC 
enforcement action in the area of greenhouse claims and the 
updating of the ACCC generic guidance for green marketers. 
Other developments reported in this edition include: 

• Some successful notifications of collective bargaining by 
small business groups. 

• ACCC success in court against Telstra for misleading 
claims relating to Next G mobile phone coverage. 

• Large fines for two companies found guilty if retail price 
maintenance. 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
Updated guidance for green marketers 

The ACCC has updated its guidance for businesses and industry 
on the use of environmental claims in marketing. Green 
marketing and the Trade Practices Act was produced in 
response to the increasing use of green claims in advertising by 
businesses seeking to differentiate themselves and their 
products from their competition by means of environmental 
claims.  

The publication aims to educate businesses about their 
obligations under the Trade Practices Act 1974 (the Act) and to 
assist manufacturers, suppliers, advertisers and others to assess 
the strength of any green claims they make. This will help to 
improve the accuracy and usefulness to consumers of labelling, 
packaging and advertising claims. 

The release of the guide follows recent ACCC action over 
potentially misleading environmental marketing claims in the 
energy industry. 

The ACCC continues to scrutinise green claims made in a 
variety of markets and will take appropriate action against any 

business making misleading or unsupportable environmental 
claims.  

MR 025/08 

ACCC inquiry into grocery prices 

The Australian Government has directed the ACCC to hold a 
public inquiry into the competitiveness of grocery prices in 
Australia. The ACCC will shortly distribute an issues paper on 
matters relevant to the inquiry and will call for public 
submissions particularly to address issues raised in the paper. 

On the basis of responses received, the ACCC will then hold a 
series of public hearings throughout Australia. This is a price 
inquiry under the prices surveillance provisions of the Act, 
which give the ACCC information-gathering powers and the 
ability to take evidence on oath from witnesses. The inquiry will 
be conducted by the Chairman of the ACCC, Mr Graeme 
Samuel, and commissioners Mr John Martin and Dr Stephen 
King.  
MR 012/08 

Petrol price discrepancies follow-up 

The ACCC wrote to the chief executives of oil companies and 
the two major supermarket chains in Australia seeking an 
explanation of a divergence of Australian petrol prices relative 
to international price movements.  

The ACCC expressed serious concern that a significant 
divergence has again occurred between the Australian retail 
price of unleaded petrol relative to the price of Singapore 
Mogas 95, the international indicator benchmark price. Similar 
discrepancies were cause for concern earlier 2007 and were a 
trigger for the recently completed public inquiry by the ACCC 
into the price of unleaded petrol.  

The ACCC has also written separately to the oil companies and 
large petrol retailers putting them on notice that it will be 
seeking detailed information from them on their costs, prices 
and profits at all levels of the supply chain. Formal price 
monitoring powers were conferred on the ACCC by the 
government on the 17 December 2007. 
MR 357/07 and 360/07 

Public inquiry to review digital communications 
declarations 

The ACCC is holding a public inquiry to review the digital data 
access service (DDAS) and the integrated services digital 
network (ISDN) declarations in regional areas. 

The inquiry will determine whether the declaration of the ISDN 
and DDAS services should be re-made, extended, revoked, 
varied or allowed to expire. A discussion paper was issued that 
identifies issues relevant to the review and seeks comment on 
particular aspects of DDAS, ISDN and related markets, and on 
the impact of regulation on these markets. 

MR 314/07 

 



CONSUMER AND SMALL BUSINESS PROTECTION 
Action over ‘green’ motor vehicle claims 

The ACCC instituted legal proceedings against GM Holden, 
which supplies and markets Saab motor vehicles in Australia 
and trades as Saab Australia, alleging misleading and deceptive 
conduct and false representations concerning ‘green’ claims 
made in the advertising of Saab vehicles.  

In a number of ‘Saab is Green’ newspaper and magazine 
advertisements, Saab made various statements—including 
‘Grrrrrreen’, ‘Every Saab is green’, ‘Carbon emissions neutral 
across the entire Saab range’ and ‘Switch to carbon neutral 
motoring’—to promote the green credentials of its motor 
vehicles. The advertisements also contained a statement that 
Saab would also plant 17 native trees as a carbon offset in the 
first year following the purchase of a Saab vehicle.  

The ACCC considers that the advertisements represented to 
consumers that the net amount of carbon dioxide released into 
the atmosphere by any Saab vehicle would be zero and that 
planting 17 native trees would offset the carbon dioxide 
emissions for the life of the vehicle.  

The ACCC alleges the advertisements are misleading as there 
would, in fact, be a net release of carbon dioxide into the 
atmosphere and planting 17 native trees would not provide a 
carbon dioxide offset for more than a year. 

MR 008/08 

Prouds’ ‘Was/Now’ discount advertising misleading 

The Federal Court of Australia found the ‘Was/Now’ discount 
advertising by Prouds Jewellers to be misleading and in breach 
of the Act. 

Numerous jewellery items were advertised in the form of price 
comparisons such as ‘Was $199/Now $99.50’, which appeared 
in Prouds’ mass distribution catalogues. The court concluded 
that the ‘Was/Now’ advertising conveyed to consumers that the 
jewellery items had been offered for sale for a reasonable period 
before the promotion at the ‘Was’ price when this was not the 
case. It was also concluded that the difference between the two 
prices would be seen by consumers as the savings available by 
purchasing an item during the sale period and that the 
advertising was therefore misleading. 

MR 036/08 

Proceedings instituted against mobile phone retailer  

The ACCC instituted proceedings against Mobileworld 
Operating (trading as Crazy John’s) alleging that Crazy John’s 
had engaged in misleading or deceptive conduct by representing 
that handsets on its ‘Crazy Phone Plans’ are available ‘FREE’ 
or for ‘$0’, when in fact consumers are required to pay for the 
handsets through higher call rates than those available on 
comparable plans that do not include a handset. The ACCC 
alleges that these representations contravene ss. 52 and 53 of the 
Act.  

MR 006/08 

Electricity supplier clears air about green electricity claims 

EnergyAustralia agreed to provide the ACCC with an 
administrative undertaking to resolve concerns about 
representations which it made about its ClearAir and 

GreenFuture non-accredited electricity products, without 
admission that its conduct constituted a contravention of the 
Act. 

The ACCC investigated after a complaint from the Total 
Environment Centre about representations on EnergyAustralia’s 
website and in promotional material that may have led 
consumers to believe that by signing up to the non-accredited 
ClearAir and GreenFuture products, they would be making 
equal or similar contributions to renewable energy generation as 
accredited renewable energy products when this was not the 
case.  

EnergyAustralia acknowledged that representations on its 
website may have confused some consumers and agreed to a 
range of measures to reduce the level of confusion in the 
market, including providing $100 000 towards an educational 
brochure and providing all former ClearAir customers with the 
benefits of the PureEnergy Premium (an accredited 100 per cent 
GreenPower energy product) applied to their current quarterly 
bill. In this way these customers will get the benefit of a 
100 per cent accredited renewable energy product for one 
quarter as a form of redress.  

MR 356/07 

Green power television advertisement scrutinised 

As part of its continuing scrutiny of ‘green’ marketing 
campaigns, the ACCC reached agreement with Origin Energy 
over a television advertisement representing that switching to 
Origin GreenPower would be the same as ‘not driving your car 
for two years’. 

Origin responded promptly and will not air such advertisements 
in future without making explicit the basis upon which the 
representations are made. It will also send a clarification letter 
to those 100 per cent and 20 per cent GreenPower customers 
who signed up during the period the advertisement was 
broadcast, to allow them to switch from those products without 
cost or delay. 

MR 355/07 

Court orders against Telstra for misleading Next G claims 

The Federal Court granted the ACCC declaratory relief and 
made injunctions permanently restraining Telstra from making 
any representation relating to  

• mobile coverage on the Next G mobile telephone network 
always being available to Next G customers everywhere the 
customer, from time to time, needs to use their mobile 
telephone  

• a customer subscribing to the Next G mobile telephone 
network will receive the same or better coverage than is 
available currently on the CDMA network, 

• without disclosing that coverage on the Next G network 
depends in part on where the person is, what particular handset 
the person is using and whether that handset has an external 
antenna attached. 

MR 328/07 and 349/07 

Sale of tainted fuel 

Fines totalling $470 000 were imposed after Dojoo Pty Ltd, 
formerly trading as Ballina Petroleum Distributors, and its 
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managing director, Mr Santo Pennisi, pleaded guilty and were 
convicted of falsely representing the quality and composition of 
fuel sold in northern New South Wales. 

Until September 2007 Dojoo was an independent distributor 
and reseller of BP branded fuel. The ACCC alleged that the 
petrol sold often had a lower octane rating than represented.  
The defendants admitted to adulterating the fuel to maintain a 
competitive edge in the marketplace.  

In addition to the fines Dojoo made a charitable donation of 
$200 000 to Southern Cross LADS Inc and compensated BP 
Australia and identifiable BP account customers. 

MR 342/07 

Consumer rights and mobile phone handsets 

The new fact sheet, Your consumer rights: mobile phone 
handsets issued by the ACCC explains what consumers can do 
when they are having problems with their mobile phone 
handset.  

The fact sheet forms part of a suite of fact sheets developed by 
the ACCC to inform consumers about their rights.  

MR 013/08 

Undertakings accepted for incorrect country of origin 
claims 

Mainstyle Holdings, which trades as Platinum Menswear, 
acknowledged it misrepresented the country of origin of suits to 
consumers during a suit sale. All suits on offer were advertised 
as made in Australia despite a number of those suits being made 
in China.  

Platinum Menswear cooperated fully with the ACCC and 
immediately took action to ensure incorrect country of origin 
advertising would not occur again. Platinum Menswear gave 
court-enforceable undertakings that it will publish a corrective 
notice in various newspapers and in their shop front windows 
and offer a refund to all customers who purchased a Studio 
Italia suit the subject of the promotion who believe they were 
misled. 

MR 340/07 

Proceedings instituted for misleading price representations 

The ACCC instituted proceedings against Harbin Pty Ltd, 
trading as Ray’s Outdoors, alleging that it engaged in 
misleading conduct when it placed a newspaper advertisement 
promoting a sale for the opening of its Elizabeth Store in South 
Australia. The advertisement featured a Rio Grand barbeque for 
$99 with a strike-through price of $299.99. 

The ACCC alleges that this advertising misrepresents what 
customers would have paid for the barbeque immediately before 
the sale and what customers buying the barbeque during the sale 
would have saved. 

MR 339/07 

Motor vehicle advertising declared misleading 

The Federal Court declared that Audi Australia engaged in 
false, misleading or deceptive conduct in relation to 
advertisements for its Q7 Series motor vehicles and ordered that 
Audi Australia publish an advertisement in newspapers 

referring to the civil proceedings and the orders made by the 
court. 

The ACCC alleged Audi Australia represented the Audi Q7 
Series motor vehicles had seven seats as a standard feature 
when in fact five seats was the standard configuration and that 
the Audi Q7 3.6SE was available for purchase from $79 900 
when in fact a purchaser would have to pay additional fees or 
charges for dealer delivery, statutory charges and two optional 
seats (to make it a seven-seater).  

The ACCC had previously written to motor vehicle industry 
participants warning them that unless there was improvement in 
their level of compliance in advertising they risked formal legal 
action.  

MR 329/07 

Sheepskin manufacturer stops false claims 

Australian manufacturer Tasman Sheepskin Tannery gave a 
court enforceable undertaking that it will cease claiming its 
medical sheepskins meet a voluntary standard when they do not.  

Tasman has undertaken to replace or refund any medical 
sheepskins manufactured since 1 November 2005 that contain 
grass seeds or do not display the required labelling. 

MR 325/07  

Court action against biscuit manufacturer 

The ACCC instituted proceedings in the Federal Court against 
Arnott’s Biscuits for alleged contraventions of the Act 
regarding the packaging and labelling of Arnott’s Snack Right 
fruit pillow and fruit slice biscuits. The ACCC alleges that 
Arnott’s engaged in misleading or deceptive conduct by 
conveying to consumers an overall impression that the biscuit 
filling consists predominantly of the depicted fruits and that 
there is a significant amount of the depicted fruits in the fruit 
filling when this is not the case. 

MR 312/07 

Undertakings from health insurance broker over potential 
misrepresentations  

The ACCC accepted court enforceable undertakings from 
iSelect Health following concerns about certain representations 
that it made in the promotion of its service recommending 
health insurance policies to the Australian public. iSelect can 
arrange for consumers to purchase a recommended policy and 
receives commissions in respect of these policies.  

The ACCC was concerned that iSelect made representations 
which were likely to mislead consumers as to the range of 
insurance policies which it compared and in particular, that it 
misrepresented that it compared all the health insurance covers 
available to consumers and could find the best suited policy for 
a consumer’s needs at the lowest price. 

iSelect has undertaken to inform customers who purchased an 
arranged policy of the range of insurance policies which it 
compared for them. 

MR 305/07 
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PRODUCT SAFETY 

ACCC accepts undertakings in relation to sunglasses 

A random ACCC survey of the Myer Bourke Street Mall, 
Melbourne store found that its Bloc and Stone branded 
sunglasses did not comply with the labelling requirements of 
the prescribed product safety standard. ACCC testing then 
indicated that some styles from the Bloc range may not comply 
with certain performance requirements of the standard, although 
the labelling on all the sunglasses represented that they were 
compliant. Further tests commissioned by Myer’s supplier 
indicated that some pairs passed the standard’s prescribed 
performance requirements, while other pairs failed. 

The ACCC was concerned that Myer may have engaged in 
misleading conduct. When the concerns were raised with Myer 
and the supplier of the sunglasses, Inline, immediate corrective 
action was taken by withdrawing the products from sale 
nationally and conducting a voluntary national recall of the 
particular styles. Myer also gave a court-enforceable 
undertaking to the ACCC to address its concerns. 

MR 354/07 

Sunglasses product safety undertakings accepted  

AFWM Pty Ltd, trading as Cosmetics Plus, gave court 
enforceable undertakings after sunglasses and fashion 
spectacles sold by it failed to comply with mandatory safety 
standards. A regular ACCC product safety survey identified a 
number of non-compliant sunglasses and fashion spectacles at 
various retail outlets which either had incorrect, obscured or 
absence of labelling as required by the standard.  

MR 315/07 

Bean bag covers allegedly contravene safety standard 

Federal Court proceedings were instituted against Kmart 
Australia, alleging that Kmart supplied ‘Elmo’ shaped bean bag 
covers without the required warning label. The ACCC is 
seeking an injunction restraining Kmart from supplying bean 
bag covers that do not comply with the consumer product safety 
standard as well as a range of other orders. 

MR 327/07 

Product safety recall of bunk beds 

The ACCC obtained interlocutory orders against Hercules Iron 
and its general manager, Mr Tom Hatz, regarding a product 
safety recall and continued supply of two models of bunk beds. 

The ACCC alleged the Asteroid and Comet models fail to 
comply with the prescribed consumer product safety standard 
for bunk beds and therefore pose a serious potential hazard to 
users. Hercules Iron has been ordered to cease supply of these 
models where they do not comply with the standard and publish 
a consumer product safety recall notice in newspapers. They are 
also to send retailers a letter describing the problem and 
detailing the action to take regarding the beds and arrange and 
facilitate the return of the bunk beds to it from retailers and 
consumers nationally  

MR 330/07 and 351/07 

 

Lead caution on toy car set: military play set toy recalled 

The ACCC issued a second advisory alert to consumers 
warning that a toy car set has been identified has having a 
potential lead content hazard. Preliminary assessment of the 
Auto Super Cars toy set indicated that some of the paint on the 
cars may represent a potential hazard and further tests are under 
way to determine whether the toys may have unacceptable lead 
levels. The retailer, Red Dot Stores, which operates a chain of 
variety stores throughout Western Australia, is cooperating fully 
with the ACCC and taking steps to remove the product from 
sale pending further test results. 

Following earlier action on a different toy, the Special Mission 
Combat Force Military Play Set is being recalled by the 
supplier, Australian Discount Retail. Final test results received 
by the ACCC established that the paint on the toy contains 
unacceptable lead levels. A ban on products containing more 
than 90 milligrams per kilogram of lead was introduced on  
17 September 2007. 

MR 317/07 and 323/07 

RESTRICTIVE TRADE PRACTICES 
Record penalties against Visy: Calls for stronger cartel law 

A record penalty of $36 million was ordered against Visy Board 
and its director and owner, Mr Richard Pratt, following findings 
by the Federal Court that Visy Board engaged in price-fixing 
and market-sharing contraventions of the Act with its rival, 
Amcor Limited. This penalty incorporates a penalty against Mr 
Pratt for his role in approving the overarching understanding 
between Visy and Amcor. 

The court also ordered separate penalties of $1.5 million on 
Visy Board’s former CEO, Mr Harry Debney, and $500 000 on 
former Visy Board General Manager, Mr Rod Carroll, for their 
respective conduct in the contraventions by Visy Board. 

Recent changes to the Act penalty regime mean that 
perpetrators of price-fixing, market sharing and other anti-
competitive arrangements are now exposed to paying a much 
higher price: three times the benefit to the company attributable 
to the conduct or, if that cannot be determined, ten per cent of 
the corporate group’s annual turnover. 

The ACCC’s success in this particular matter can be largely 
attributed to the ACCC’s leniency policy which encouraged 
Amcor and former Amcor executives to come forward and 
provide information and evidence with the incentive of 
complete immunity from any resultant action by the ACCC. 

MR 302/07 

Anti-competitive concerns over agreements in tourism 

The ACCC accepted court enforceable undertakings from the 
Korean Inbound Tour Operator Council of Australia 
Incorporated after concerns about agreements entered into by 
KITOCA members. 

KITOCA together with the government, through the Korean 
Action Plan Implementation Group, launched a voluntary code 
of conduct for Korean inbound tour operators to comply 
with. This code sets out a minimum code of ethics in relation to 
pricing, factual itineraries, complaint handling, disclosure of 
shopping arrangements including commission payments and 
appropriate licensing requirements. However, the ACCC 
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became concerned that KITOCA and some of its members had 
reached agreements to not deal with certain Korean tour 
operators unless fees paid to Australian tour operators 
increased, arrange for certain duty free stores and restaurants to 
not allow entry to Korean tourists on tours operated by those 
tour operators, and impose sanctions via financial fines and 
boycotts on KITOCA members who refused to be part of these 
agreements.  

The ACCC raised concerns that such agreements may 
contravene the price fixing and boycott provisions of the Act. 
Since becoming aware of the ACCC’s concerns, KITOCA has 
cooperated with the investigations. 

MR 002/08 

Big penalties for resale price maintenance 

Penalties totalling $1.36 million were imposed by the Federal 
Court on Navman Australia and several employees for engaging 
in resale price maintenance. A penalty of $1.25 million was 
imposed on Navman and penalties of $80 000 and $30 000 
respectively were also imposed on Mr Christopher Baird, a 
former director and the former Australasian sales manager,  
Mr David King. 

Navman is a supplier of marine, personal and in car 
navigational equipment and has dealership and retail 
arrangements across Australia. The penalty ordered by the court 
is one of the highest for resale price maintenance conduct and 
follows the record $3.4 million penalties against the Jurlique 
cosmetics companies 

In another matter the Federal Court imposed penalties of  
$175 000 on TEAC Australia for engaging in resale price 
maintenance and $15 000 on its national sales manager,  
Mr Warren Allison, for being knowingly concerned in the 
conduct. The ACCC instituted proceedings regarding conduct 
that sought to stop an independent retailer of electronic products 
from advertising prices below the ‘go price’ specified by 
TEAC. The court ordered TEAC send a letter to all their retail 
customers advising them that they are free to set the price of 
TEAC products they resell. 

MR 321/07and 359/07 

Orthodontists price fixing, market sharing 

The Federal Court found three orthodontic businesses, each 
operating in northern Tasmania, contravened s. 45 of the Act by 
engaging in price fixing and market sharing. The court found 
the orthodontists, in various combinations, entered into a series 
of illegal anti-competitive arrangements to fix the price of the 
orthodontic services they provided, restrict their respective 
supply of orthodontic services to new patients, restrict their 
ability to supply their services within 20 kilometres of the 
existing practices and stop another orthodontist from setting-up 
a competing practice. 

The court heard that the co-location agreement, containing the 
majority of the illegal clauses, was drafted by a lawyer in 1992 
and that the orthodontists relied on that lawyer’s legal advice. 
Another orthodontist joined the agreement at a later date and 
also sought legal advice and the lawyer also failed to identify 
the illegal clauses. 

In light of the repeatedly faulty legal advice and because the 
respondents cooperated with the investigation, the ACCC took 
the unusual step of not seeking a monetary penalty. The court 

confirmed the ACCC’s position when it found it was sufficient 
to grant a series of injunctions restraining the orthodontists from 
again engaging in the anti-competitive conduct.  

MR 326/07 

Colleges alter nuclear medicine credentialing criteria 

The Royal Australasian College of Physicians and the Royal 
Australian and New Zealand College of Radiologists altered 
their Standards for Accreditation of Nuclear Medicine Practices 
after discussions with the ACCC. The ACCC was approached 
by the Townsville Hospital after two doctors providing nuclear 
medical services remotely to the hospital were denied re-
credentialing under the standards as there was another nuclear 
medicine practice within 200 kilometres of the Townsville 
Hospital.  

The ACCC was concerned that the standards may contravene s. 
45(2) of the Act. In particular, the ACCC had concerns that the 
standards may create artificial boundaries that would protect 
service providers in particular geographical locations. After 
raising this with the colleges they agreed to review the 
standards and remove any unintended anticompetitive effects 
contained in the standards. Following this the colleges advised 
the ACCC that the credentialing criteria under the standards 
would now refer solely to the credentials of the nuclear 
medicine specialist without reference to the mode of conduct be 
it remote or otherwise, of a nuclear medicine practice. 

Further, the Townsville Hospital doctors would retain their 
credentialed status and thus would continue to provide services 
to the Townsville Hospital, as well as at their Adelaide practice.  

MR 322/07 

Victorian abalone quota holders penalised over cartel 

Penalties totalling $927 500 were imposed on individuals and 
companies involved in a Victorian abalone cartel. The ACCC 
alleged an arrangement for collective action about the pricing 
and provision of abalone harvested from the central abalone 
fishery zone in Victoria by eight abalone quota holders.  

Under the arrangement the parties would not supply a processor 
customer unless that processor paid a premium on top of an 
average ‘beach’ price (market price) and was a processor 
nominated by Australian Abalone, a corporate vehicle created to 
market the catch by the quota holder and others. The cartel 
arrangement provided for penalties if a quota holder supplied 
outside the arrangement. The court found that the conduct 
contravened the primary boycott and price fixing provisions of 
the Act and the code. 

MR 318/07 

MERGERS AND ACQUISITIONS 
BUPA/MBF health insurance merger not opposed 

The ACCC will not intervene in the proposed merger of BUPA 
Australia and MBF Australia, both registered providers of 
private health insurance. BUPA operates under the name HBA 
except in South Australia and Northern Territory where it 
operates under the name Mutual Community.  

The ACCC conducted a comprehensive review of the proposed 
merger including extensive market inquiries with interested 
parties and carefully considered the likely effects of the 
proposed merger. The ACCC paid particular attention to 
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potential effects in the supply of private health insurance to 
South Australian consumers due to BUPA’s strong position in 
that state. In reaching its decision the ACCC found that 
competition from a number of competing private health 
insurance providers in South Australia would be likely to 
continue to constrain BUPA in the foreseeable future.  

MR 304/07 

Monitoring of Newcastle and Hunter Valley community 
newspapers 

The ACCC agreed with Fairfax Media interim arrangements 
regarding the operations of community newspapers in the 
Newcastle area which are designed to ensure the competitive 
viability of the community newspapers recently sold by Fairfax. 

The ACCC had not opposed the proposed acquisition of Rural 
Press by Fairfax after an undertaking by Fairfax requiring the 
sale of The Newcastle and Lake Macquarie Post and The 
Hunter Post, which are free weekly newspapers circulating in 
the region. Fairfax were allowed to retain The Newcastle and 
Lake Macquarie Star and The Lower Hunter Star, which are 
free weekly newspapers with a similar circulation area to the 
Post, and which before the merger were owned by Rural Press.  

Immediately before the sale of the Post, a number of changes 
were made by Fairfax to the format and content, which the 
ACCC considered were inconsistent with the terms of Fairfax’s 
undertaking to the ACCC, and which may have affected the 
viability of the Post. The ACCC raised its concerns with 
Fairfax, which has now agreed to take steps to restore the Post 
to its pre-sale position. 

The ACCC will continue to make inquiries into this matter and 
monitor the situation, to ensure that the Post is able to operate 
as a viable, competitive going concern. 

MR 001/08 

AUTHORISATIONS AND NOTIFICATIONS 
Wangaratta Anaesthetist Group allowed to collectively 
bargain 

The ACCC did not object to a collective bargaining notification 
lodged by the Wangaratta Anaesthetic Group (WAG); an 
associateship of anaesthetists. WAG’s members propose to 
collectively negotiate with BUPA Australia Health (trading as 
HBA) a fee for the provision of no-gap billing to HBA 
members. 

The ACCC considers that the proposed collective bargaining 
arrangement may result in some public benefits in the form of 
increased input into contracts and  efficiency savings and that 
the voluntary nature of the proposed arrangements would 
militate against the potential for anti-competitive impact.  

MR 353/07 

Proposal for VMOs to collectively bargain opposed  

The ACCC issued a final objection notice regarding the 
collective bargaining notification lodged by AMA Victoria on 
behalf of 39 visiting medical officers at Latrobe Regional 
Hospital. AMA Victoria proposed to collectively negotiate, on 
behalf of the doctors, contract terms and conditions, including 
fees, with the hospital. 

The ACCC considers that the public benefit would be limited 
and that a potential price rise as a result of the proposed 
arrangements may force the hospital to operate with fewer 
medical practitioners, or rationalise services. 

The ACCC also issued a draft objection notice to the collective 
bargaining notification lodged by AMA Victoria on behalf of 26 
visiting medical officers at Werribee Mercy Hospital, proposing 
to collectively negotiate contract terms and conditions. 

The size and composition of the group constitutes a significant 
proportion of the specialists that currently service the hospital 
and the ACCC is concerned that as a result of the hospitals 
location, facilities, and lack of affiliation with a larger teaching 
hospital there is not a strong case as to a disparity in bargaining 
position between individual doctors and the hospital. As a 
result, the ACCC considers that collective bargaining is not 
required to provide doctors with an efficient level of input into 
contracts. 

Whilst the ACCC considers that the voluntary nature of the 
arrangements and the absence of collective boycott aspects 
would usually limit the detriment, it is concerned that the 
coverage and composition of the group is likely to lead to 
sufficient increases in doctor bargaining power, leading to 
potentially anti-competitive outcomes.  

MR 343/07and MR 306/07 

Dried vine fruit growers allowed to collectively bargain 

The ACCC issued a final determination authorising the 
Victorian Farmers Federation Sunraysia Branch members to 
collectively bargain the terms and conditions of their contracts 
with dried vine fruit processors, considering it is likely to 
provide growers with greater input into their contracts and 
leading to more efficient outcomes. The ACCC believes the 
possible anti-competitive effects are limited given the nature of 
the proposed arrangement, the structure of the industry and the 
limited size of the collective bargaining group. 

MR 334/07 and MR 310/07 

Collective sale of wine grapes to be approved 

The ACCC issued a draft decision proposing to authorise 39 
wine grape growers in the Alpine Valleys and King Valley 
region of north east Victoria, to appoint a common agent, North 
East Valleys Wine Group, to negotiate wine grape supply 
contracts. 

The ACCC recently granted interim authorisation to allow NEV 
to negotiate wine grape supply contracts on behalf of the 
growers in respect of the current 2007–08 wine grape harvest.  

The ACCC considers that negotiating through a common agent 
will provide growers with greater input into contract terms and 
conditions and reduce transactions costs for growers and wine 
grape buyers. Importantly, the arrangements do not reduce the 
ability of growers to negotiate individual agreements with 
buyers outside of the collective arrangement. 

MR 033/08 

Health food stores in the ACT to collectively bargain 

The ACCC issued a final decision authorising current and future 
members of the ACT Health Food Co-operative to collectively 
bargain with suppliers of health food products. 
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The ACCC considers the arrangement may enable members of 
the cooperative to negotiate bulk discounts with suppliers of 
health food products. This may result in some public benefit.  

Member health food stores will not be restricted to buying 
products through the cooperative and health food suppliers can 
choose not to participate in collective negotiations with the co-
operative. The member health food stores of the cooperative 
will continue to individually set retail prices in respect of the 
goods subject to collective negotiations. 

MR 022/08 

Compulsory insurance proposal rejected 

The ACCC revoked a notification lodged by Racing and 
Wagering Western Australia (RWWA) that would require 
thoroughbred horse trainers in Western Australia to obtain 
workers compensation insurance from a nominated insurer as a 
condition of their trainers licence.  

While the ACCC acknowledges the benefits RWWA is hoping 
to achieve, there are concerns that they come at the cost of 
significant detriment by removing the ability of horse trainers to 
choose and negotiate with their own insurance provider, thereby 
eliminating competition between insurance providers and thus 
incentives for insurers to offer competitive premiums.  
The ACCC notes that the benefits which RWWA’s proposal is 
designed to deliver may be achieved in other ways which do not 
involve the anti-competitive detriment associated with the 
notified conduct. 

MR 363/07 

Certain provisions of SuperTAB agreement to be authorised  

The ACCC issued a draft determination proposing to authorise 
certain provisions of an agreement between Tabcorp and TOTE 
Tasmania governing TOTE Tasmania’s participation in the 
SuperTAB pool. 

Tabcorp is the host of the SuperTAB pool which pools bets 
placed through a number of totalisators. The ACCC considers 
certain provisions of the agreement may generate some public 
detriment, however overall it is of the view that the agreement 
will result in a net public benefit. 

In particular, the ACCC considers that the agreement will allow 
TOTE Tasmania to offer enhanced wagering products to 
punters, provide a greater opportunity for TOTE Tasmania to 
compete and ensure that TOTE Tasmania is able to continue to 
fund the Tasmanian racing industry. 

MR 015/08 

IT contract and recruitment code to be authorised  

The ACCC issued a draft determination proposing to authorise 
certain provisions of the code of conduct of the Information 
Technology Contract and Recruitment Association (ITCRA). 
The ACCC considers that certain provisions of ITCRA’s code 
may generate some anti-competitive detriment, but that overall 
the provisions are likely to provide a benefit to the public. In 
particular, the provisions of ITCRA’s code establish a minimum 
standard of conduct for ITCRA members, which can assist them 
conduct their business activities ethically and professionally 
reduce the risk that parties who deal with ITCRA members will 
be exposed to unscrupulous conduct. 

MR 352/07 

Underlying vessel queue causes not being addressed 

The ACCC proposes to grant authorisation to Dalrymple Bay 
Coal Terminal’s vessel queue management system (QMS) for a 
limited period only. The QMS has been operating for two years 
and the ACCC has not seen evidence that the underlying causes 
of the excessive vessel queue are being addressed. When 
authorisation was granted in 2005, the QMS was proposed as a 
short term measure to manage the vessel queue while 
investment and capacity expansions took place. However, the 
ACCC is concerned that the operation of the QMS for an 
extended period may hinder the development of a long term 
solution to address contracting issues that exist within the 
Goonyella coal chain. As such, the ACCC proposes to grant 
authorisation for 12 months only, to provide industry with the 
opportunity to develop and implement a solution to address 
these issues. 

MR 348/07 

Limited airline tariff agreements authorised 

The ACCC issued a determination revoking an authorisation 
granting a substitute authorisation to Qantas Airways. Qantas 
applied for revocation and substitution of the authorisation 
regarding tariff arrangements with designated airlines that are 
required under Australia’s air service agreements (ASAs) with 
other countries, subject to the authorisation only offering 
protection under certain circumstances.  

An ASA specifies the terms and conditions of airline activity 
between two countries and a number of these require Qantas to 
reach agreement in limited circumstances with a competing 
foreign airline in relation to the establishment of tariffs.  
The ACCC considers that there are potentially significant anti-
competitive detriments by allowing tariff agreements however 
the conduct is likely to result in benefits by ensuring Australia 
can meet its international obligations.  

MR 345/07 and MR 313/07 

Harness Racing Victoria rebate proposal approved 

The ACCC did not opposed a new notification lodged by 
Harness Racing Victoria (HRV) proposing to offer a rebate to 
six nominated bookmakers who use Tabcorp or another 
Victorian licensed wagering operator to place bet-backs and 
layoffs on Victorian harness racing. The ACCC considers that 
the conduct will provide a small benefit to the nominated 
bookmakers by reducing the fee for access to Victorian race 
fields in recognition of the contribution they are making to the 
Victorian harness racing industry while the public detriment 
will be minor and notes that this notification does not prevent 
other parties from applying for race fields approvals and 
negotiating a fee and/or rebate with HRV. 

MR 344/07 

Immunity for advertising arrangements to be revoked  

The ACCC issued a draft notice proposing to revoke a 
notification concerning advertising contracts the Wentworth 
Courier, a community newspaper delivered free to households 
in eastern Sydney, offers to real estate agents within its 
circulation area. Under the contracts real estate agents agree to 
place 75 per cent of their real estate advertising in its circulation 
area with the Wentworth Courier in consideration for 
significantly discounted advertising rates. The ACCC has 
formed the preliminary view that the 75 per cent requirement is 
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likely to have an anticompetitive effect and does not have net 
public benefits. 

MR 331/07 

Australian Property Institute authorisation varied 

The ACCC issued a determination varying the authorisation 
granted to the Australian Property Institute (API), covering the 
API’s code of ethics, rules of conduct and specific clauses of 
the API’s constitution and by laws along with relevant 
definitions. The ACCC considers that the proposed changes 
lodged by the API are minor in nature and do not reduce the 
benefits associated with the authorisation. 

MR 309/07 

Retailer Alert Scheme for alcohol products authorised  

The ACCC issued a final determination granting conditional 
authorisation to a Retailer Alert Scheme, which provides a 
national system for the removal of inappropriately named or 
packaged alcohol products from the market. If a complaint 
about an alcoholic beverage is made, and the product is found 
not to comply with the Alcohol Beverages Advertising (and 
Packaging) Code, then a retailer alert will be issued.  

Retailers who are signatories to the code have agreed not to 
place further orders for that stock. Suppliers who are signatories 
to the code, have agreed to cease supplying non-compliant stock 
to the market, and to reimburse retailers for non-compliant 
stock returned to the supplier. The ACCC granted authorisation 
subject to three conditions including requiring the applicants to 
provide the ACCC with a report regarding the results of an 
independent review of the effectiveness of the scheme.  

MR 301/07 

Football Federation uniform arrangements allowed  

The ACCC issued a decision concerning the exclusive dealing 
notification lodged by the Football Federation Victoria, 
deciding not to take further action at this time regarding the 
FFV’s apparel licensing program. The FFV lodged the 
notification in respect of its requirement that the 450 plus 
football clubs competing in its various competitions only use 
uniforms manufactured by a restricted list of third party 
suppliers licensed by the FFV.  

The ACCC issued a draft notice proposing to revoke the 
immunity for the program as it was not satisfied that the 
benefits outweighed the likely detriment. The FFV sought to 
address these concerns by increasing the number of licensed 
suppliers from four to eight where practical, thereby reducing 
the ACCC’s concerns. 

MR 300/07 

REGULATED SERVICES 
Reasonable terms of access set for local loop and line 
sharing services 

The ACCC published final determinations made in the 
arbitration of disputes over access to the unconditioned local 
loop service and the line sharing service. The ULLS final 
determination specifies the monthly rental charge for which 
Telstra supplies the ULLS to Primus Telecom. This follows the 
parties being unable to agree on the ULLS monthly charge, and 
Primus notifying a dispute for ACCC arbitration. 

The LSS final determination specifies terms of access on which 
Telstra supplies the LSS to Adam Internet. This follows the 
parties being unable to agree on those terms, and Adam Internet 
notifying a dispute for ACCC arbitration. Another five LSS 
access disputes, notified by Primus, Amcom, TPG, Agile and 
Network Technology, were resolved in a manner consistent 
with and on the same date as the Adam Internet determination.  

The setting of reasonable terms of access for the ULLS and LSS 
continues to bring significant benefits to consumers of 
telecommunications services. The prices set by the ACCC will 
ensure that consumers receive higher quality services at more 
reasonable prices from a greater range of service providers.  
The ACCC continues to arbitrate several ULLS and LSS access 
disputes. 

MR 007/08 

Telstra submits new ULLS monthly charge undertaking 

The ACCC published Telstra’s latest unconditioned local loop 
service (ULLS) monthly charge access undertaking and is now 
preparing a discussion paper seeking submissions on the 
undertakings.  

Telstra supported its undertaking with its Telstra Efficient 
Access Model. However, it has requested that the model itself 
remain confidential at this time. Telstra stated that it intends to 
make a version of the model available for analysis subject to 
appropriate arrangements being put in place with respect to 
confidentiality. 

MR 361/07 

Telstra application for exemption of transmission capacity 

The ACCC has published Telstra’s exemption applications 
made in relation to its supply of the domestic transmission 
capacity service (DCTS). 

Under the Act, the ACCC must not make an order granting an 
exemption unless it is satisfied that the exemption will promote 
the long-term interests of end users. 

The ACCC will ensure interested parties have reasonable access 
to Telstra’s submissions, to allow adequate examination and 
comment on the applications.  

MR 364/07 

Federal Court affirms invalidity of competition notice 

The Federal Court handed down final orders affirming that the 
ACCC was not entitled to issue the Part A competition notice in 
December 2005, alleging that Telstra had acted anti-
competitively by raising the wholesale price of its Home Access 
line rental service. 

The court found that the competition notice differed from the 
consultation notice for two matters held to be of substance and 
as Telstra was not given details of those matters when the 
ACCC consulted with it, Telstra was not afforded procedural 
fairness. 

The ACCC sought to uphold the majority of the competition 
notice to preserve the ability of affected third parties to seek 
damages against Telstra, however, the court found that 
severance was not appropriate and therefore quashed the 
competition notice. 
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The ACCC is concerned that the decision may encourage the 
recipient of a notice to challenge procedural aspects instead of 
addressing the substantive underlying conduct. 

MR 332/07 

Telecommunications infrastructure audit finalised 

A record-keeping rule (RKR) was issued requiring 22 specified 
carriers to report on the locations of their core network and 
Customer Access Network infrastructure after recent ACCC 
reviews indicated that a consistent and coherent infrastructure 
database is needed to further inform the effectiveness and 
timeliness of future regulatory processes.  

A number of carriers have indicated that they expect no burden 
in complying with the rule, as its required reporting format 
matches their internal record-keeping procedures. The ACCC 
also indicated to a further nine carriers that their proposals for 
alternative reporting formats can be accommodated through the 
flexibility in reporting provided by the infrastructure RKR. 

MR 350/07 

Communications access process simplified  

The ACCC published a final determination made in an 
arbitration concerning a dispute over access to the 
unconditioned local loop service in multi-dwelling units such as 
those in an apartment block or a shopping centre. 

The final determination provides further guidance to industry on 
the reasonable terms of access to the ULLS by specifying a 
process that could be used by access seekers to order and 
provision the ULLS in MDUs serviced by a main distribution 
frame (MDF) in the building.  

The final determination specifies that where there is an existing 
pair of wires between Telstra’s exchange and the customer’s 
premise, Telstra must, if requested, re-use the existing wires to 
provide a ULLS. The current process is labour intensive, an 
inefficient use of resources and can involve significant delays 
for access seekers and is not customer friendly.  

This decision will bring benefits to consumers by improving 
competition in the supply of broadband and voice services to 
residents in apartments and other multi-dwelling units. 

MR 346/07 

Views on next generation networks published  

The ACCC for public consultation two papers related to next 
generation telecommunications networks. 

The first is a draft decision on a 15-year special access 
undertaking given by the G9 for its proposed fibre-to-the-node 
network upgrade; it also provides guidance on access to FTTN 
networks more generally.  

The ACCC also issued a position paper on the possible 
variation of the definition of the declared unconditioned local 
loop service. The position paper notes the need for the ULLS 
declaration to be updated to keep in step with on-going network 
modernisation, including the evolution of traditional switched 
telecommunications networks to internet protocol.  

MR 338/07 

 

Release of mobile terminating access pricing principles 
determination and rejection of Optus’s undertaking 

The ACCC issued the MTAS pricing principles determination 
relevant for 1 July 2007 to 31 December 2008, which the Act 
requires the ACCC to have regard to if the ACCC is required to 
arbitrate a MTAS access dispute.  

The indicative prices have been informed by the WIK model, 
international cost benchmarks and other cost models. Any 
future pricing determinations will consider a range of factors as 
set out in the supporting documentation and will continue to 
consider efficiently incurred costs of mobile operators with 
reference to actual costs consistent with the Australian 
Competition Tribunal’s position. 

The ACCC also announced its final decision to reject the access 
undertakings submitted by Optus. The ACCC rejected the 
Optus 2007 undertaking because it could not be satisfied that 
the price terms and conditions were reasonable. The tribunal 
placed a clear obligation on providers to establish that their 
costs are efficient costs and Optus did not provided evidence to 
support the price in its undertaking. 

MR 320/07 

Decision on Foxtel digital Pay TV service upheld  

The ACCC decision to accept a special access undertaking from 
Foxtel for its digital Pay TV set top unit service was upheld by 
the Federal Court. Seven Network applied to have the ACCC’s 
decision overturned.  

Foxtel’s undertaking permits independent providers of digital 
content channels—for example, Setanta Sports—to offer their 
channels directly to Foxtel customers through Foxtel’s digital 
set-top units. 

MR 333/07 

Draft decision on GasNet 

The ACCC issued its draft decision on GasNet’s revised 2008–
12 access arrangement and while it considers some increase in 
investment and tariffs is appropriate, it proposes not to accept a 
number of aspects of the proposed GasNet revisions to the 
arrangement, which would have resulted in much more 
significant increases in gas transmission charges. The decision 
sets out 32 amendments GasNet must make to the access 
arrangement for approval by the ACCC.  

MR 311/07 
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May 2008 

From the Small Business Commissioner  
The Rudd Government has moved to address competition 
issues of importance to small business with the announcement 
of a package of measures to amend the Trade Practices Act.   
The new measures are outlined in the first item of Briefing. 

Some items in ACCC briefing refer to media releases (MR, with number and year shown). These can be found on the ACCC 
website <www.accc.gov.au>. Most other reports and documentation are also available on the website. Subscribe to ACCC 
briefing by emailing small.business@accc.gov.au. For information on the Trade Practices Act contact—ACCC Infocentre 
1300 302 502 or the ACCC small business helpline 1300 302 021  

Other major matters reported in this edition of Briefing 
include: 

• Enforcement action by the ACCC against fruit and 
vegetable wholesalers not acting in compliance with the 
Horticulture Code of Conduct in force since May last year 

• Public information relating to several Franchising Code of 
Conduct investigations and enforcement actions 

• A $2.5 million penalty for a price fixing mater in the 
timber preservative industry. 

 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
TPA policy initiatives for small business 

On 28 April, the Assistant Treasurer and Minister for 
Competition Policy and Consumer Affairs, the Hon. Chris 
Bowen MP, announced jointly with the Minister for Small 
Business, the Hon. Craig Emerson MP, a package of TPA 
amendments to reinforce the role of small business in the 
process of open and fair competition.  

The amendments to the TPA cover: 

• Clarifying and strengthening section 46 of the TPA, 
which deals with misuse of market power and 
predatory pricing, to overcome past deficiencies 
relating to the ‘recouping’ of gains and the meaning of 
‘taking advantage’ of market power 

• Providing small business cheaper and more efficient 
access to the judicial system and the removal of the 
transaction threshold for protection under the 
unconscionable conduct provision (section 51AC) 

• Creating a permanent additional Deputy Chairperson 
role in the ACCC to be filled by a person with 
knowledge of, or experience in small business. 

Fraud Fortnight 

The Australian Consumer Fraud Taskforce launched a two 
week campaign, Fraud Fortnight, aimed at raising awareness 
about the increasing dangers of scams and the steps 

consumers can take to recognise, and protect themselves 
from, scams. The taskforce is compromised of 19 federal and 
state government regulatory agencies (including New 
Zealand) responsible for consumer protection in relation to 
frauds and scams.  

MR 041/08 

In addition, the ACCC announced changes to its SCAMwatch 
website. New initiatives are aimed at publishing ‘mock’ 
scams and examples of real scams on its website to educate 
consumers about the elements of common scams and the 
warning signs to look out for.  

MR 051/08  

MANDATORY CODES OF CONDUCT 
WA fruit traders breach Horticulture Code 

A Western Australian fruit merchant and grower admitted to a 
number of breaches of the Horticulture Code of Conduct, a 
mandatory industry code under the TPA. A.Giumelli and 
Sons traded with other growers without having a code 
compliant horticulture produce agreement in place, and did 
not prepare, publish or make publicly available its general 
terms of trade. The company also traded as a grower in its 
own right without having code compliant agreements with the 
merchants involved. The ACCC accepted court enforceable 
undertakings that the company will not trade without having 
code compliant agreements in place, will prepare and publish 
its terms of trade, will notify its growers of the contraventions 
and will also arrange a trade practices seminar on the code for 
its management and growers.  

MR 094/08 

Erceg Holdings, another Western Australian merchant, 
provided the ACCC with court enforceable undertakings after 
admitting breaches of the Horticulture Code of Conduct. 
Erceg acknowledged that it traded with growers without 
having a code complaint horticulture produce agreement in 
place as required by the code. 

The company gave an undertaking that it will offer growers 
code complaint horticulture produce agreements and will not 
trade with growers who have not entered into a code 
complaint agreement. 

MR 069/08  

Franchisee Investigation Publicised 

Following an in-depth investigation into allegations that 
Bakers Delight engaged in misleading, deceptive and 
unconscionable conduct towards franchisees in operating its 
franchise systems, the ACCC decided not to take any further 
action.  

Allegations, predominantly from former franchisees, included 

 



‘churning’—that is, selling a franchise site repeatedly in 
circumstances where the franchisor is aware that it will fail—
and collusion with banks. In the ACCC’s view, the evidence, 
from a number of parties, did not demonstrate that Bakers 
Delight engaged in unconscionable conduct or breached the 
Franchising Code.  

MR 104/08  

Action against Allphones Retail  

The ACCC commenced proceedings against Allphones Retail 
alleging that, in operating its franchise system, it failed to 
comply with the Franchising Code of Conduct.  Proceedings 
have also been taken against the CEO and CFO for allegedly 
being knowingly concerned in or party to the contravening 
conduct.  

The ACCC claims that the company engaged in 
unconscionable conduct towards its franchisees by 
implementing policies targeting classes of franchisees, 
forcing them to acquiesce to Allphones’ will by threatening or 
engaging in a pattern of harsh conduct, and failing to disclose 
or pay certain income. In addition, the ACCC alleges that the 
company engaged in false or misleading and deceptive 
conduct towards current and potential franchisees by 
misrepresenting how it shares profits, bargains with third 
parties on behalf of its franchisees and operates its franchise 
system.   

MR 084/08  

CONSUMER AND SMALL BUSINESS PROTECTION 
Undertakings over misleading job ads 

Following an investigation by the ACCC, a small business 
owner, Mr Richard Robertson, admitted to misleading 
jobseekers about the availability of work in some parts of 
New South Wales.  

Backpacker Employment Services published a number of 
advertisements in local newspapers offering fruit picking 
jobs, for a subscription fee that had to be paid to obtain 
employment as well as guaranteed employment for that 
season. The investigation revealed Mr Roberson had no 
reasonable grounds for making such representations. Mr 
Robertson provided a court enforceable undertaking that he 
will refrain from making such representations without 
reasonable grounds, will write to subscribers of the BES 
informing them of the outcome and provide refunds of the 
subscription fee. 

MR 101/08 

Jeweller ordered to correct advertising 

The Federal Court of Australia ordered Prouds Jewellers to 
undertake corrective advertising after the ACCC successfully 
alleged misleading advertising in Prouds’ catalogues. The 
court ordered the company to place an A3 size corrective 
notice in all Australian stores for three months as well as 
corrective advertisements in a number of national and local 
newspapers.  

MR 98/08 

Yoghurt producers amends packaging 

Natural-all, trading as Go Natural, will amend some packing 
after the ACCC expressed concerns that the overall 
impression on the product packaging may mislead consumers. 
The ACCC was concerned that the packaging was likely to 
have implied that the products were unprocessed berry and/or 
apricot pieces coated in yoghurt. In fact the product is a ball 
made from fruit-based mixture consisting of fruit concentrate, 
sugar and semolina.  

The company undertook to amend the packaging, amend its 
website and publish an article for the food industry about the 
experience.  

MR 093/08 

Court orders against Duco Magic 

The ACCC obtained final order by consent against Duco 
Magic and its director Mr Warwick Lindsay for misleading 
conduct in relation to business opportunity offers. The court 
declared that the company made false representation about 
the income that could be earned using Duco Magic kits for 
repairing damaged paint on motor vehicles. The court made a 
number of orders including injunctions restraining the 
company and Mr Lindsay from making representations about 
profitability without reasonable grounds for four years.   

MR 090/08  

Franchisor type systems misled small businesses 

• Imagine Essential Service 

The ACCC obtained orders by consent against Imagine 
Essential Services and its founder Mr Richard Evans for 
breaches of the TPA. The ACCC alleged Imagine made 
misleading representations in connection with the sale of 
licences to operate a system involving agreements which 
Imagine claimed to have negotiated with essential service 
suppliers (such as electricity and telephony). The ACCC 
alleged four key groups of false representations, namely 
misrepresentations about profitability, number of customers, 
number and variety of agreements with essential service 
providers and the level of savings these provided, and 
membership of certain professional associations.  

The Federal Court declared that the company and its director 
breached the TPA by engaging in misleading or deceptive 
conduct. The company was ordered to publish outcomes of 
the proceeding and notify certain licensees about the 
proceeding. The court also accepted an undertaking from the 
company to implement and fund an alternative dispute 
resolution with all the licensees who have complained about 
the conduct. 

MR 059/08 and MR 089/08 

• Original Mama’s Pizza and Ribs 

The ACCC obtained orders against Original Mama’s Pizza 
and Ribs, its managing director and its sales representative for 
breaching the TPA and the Australian Securities and 
Investments Commission Act 2001. The pizza oven provider 
was been found in breach of ss. 52 and 53(g) (or the 
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equivalent ASIC provisions), regarding misrepresentations 
made to small business owners about the terms and conditions 
of the financial agreements entered into to obtain the pizza 
oven systems.  

The court also made a range of orders against the director and 
the sales representative, including injunctions, costs and 
corrective orders with an advertisement, advising people who 
may have suffered a loss of entitlement to seek damages. 

MR 077/08 

Fertility product company engaged in misleading 
behavior 

The ACCC accepted court enforceable undertakings from 
Fertility Solutions Sunshine Coast for using false testimonials 
in their advertising. The company acknowledged that they 
contravened the TPA and have undertaken to ensure full 
compliance with the TPA in their advertising and other 
promotional materials, publish a corrective notice in local 
papers and implement a trade practices compliance program. 

MR 087/08 

Misled mobile phone consumers compensated  

The ACCC accepted a court enforceable undertaking from 
Crazy John’s that the mobile phone service provider is 
compensating customers who feel they were misled by the 
company’s ‘Free*’ of ‘$0*’ handset advertising campaign.   

The company admitted that it engaged in misleading or 
deceptive conduct by representing that handsets on certain 
Crazy John’s plans were available free, when in fact 
consumers were paying for the equipment through higher call 
rates.  

As a result of the ACCC’s action, the company will provide 
credit to affected customers for the remainder of their contract 
and will notify them of the misleading conduct and inform 
them that they should contact Crazy John’s to receive 
compensation.   

MR 085/08 

Changes to website following investigation 

Expedia Inc. agreed to amend the wording and format of a 
hotel accommodation website following an investigation by 
the ACCC. The ACCC believed the American based 
company may have engaged in misleading and deceptive 
conduct regarding its business affiliation by listing 
accommodation services on its website where there was no 
business relationship between the companies.  

The ACCC conducted inquiries following a complaint from a 
Sydney hotel, alleging that Expedia was misleading 
consumers into believing that they could book 
accommodation for their hotel services from the Expedia 
website. In full cooperation, Expedia will deactivate the 
availability message for all the Australian hotels with which it 
does not have any business relationship with or affiliation to. 

MR 083/08 

 

Jail for discredited cancer therapist 

Mr Paul John Rana, director of NuEra Wellness Centre, was 
sentenced to six months imprisonment following the failure to 
comply with notices issued under s. 155 of the TPA. The 
provision gives the ACCC broad investigatory powers to 
obtain information and documents for possible contraventions 
of the TPA.   

In late 2006 the ACCC issued a number of notices to Mr 
Rana and his associated companies for alleged contraventions 
of the Act concerning false, misleading and unconscionable 
conduct towards persons suffering terminal illnesses.  

MR 081/08  

Retailer responds to green claims concerns 

Woolworths limited agreed to undertake steps to resolve 
ACCC concerns over labelling of Woolworths Select tissue 
products. In particular, the ACCC expressed concerns for 
representations relating to the sustainability of fibre used in 
the products and the environmental management record of the 
producers. Due to the complexity of the matters involving 
international certification issues and certification practices, 
Woolworths agreed to resolve the issue by placing stickers 
over the representations as a transitional measure before 
rolling out new packaging without the representations. In 
addition, the company has agreed to review its trade practices 
law compliance program. 

MR 073/08  

Fruit bar packing amended 

Tasti Products Limited gave court enforceable undertakings 
to the ACCC agreeing to amend the packing of Weight 
Watchers fruit cereal bars. The ACCC raised concerns that 
the overall impression created by the wording and pictorial 
images used on the packing of the product may be 
misleading. The ACCC was concerned the representations 
implied a significant amount of some individual fruits, when 
they were listed at around 1 to 1.5 per cent of the total 
product.  

MR 058/08  

Introduction agency engaged in misleading conduct 

Thirty-five members of an introduction agency will receive 
refunds of nearly $120 000 after Rural Network was found to 
have engaged in misleading or deceptive conduct. The court 
declared the use of fabricated descriptions of women by the 
company and its director, Ms Leanne McDonald, was in 
breach of the TPA. The ACCC accepted a court enforceable 
undertaking from the firm and was awarded $60 000 in costs.   
The court imposed injunctions on the company and Ms 
McDonald, including a seven-year restraint on the way in 
which Rural Network advertises.   

MR 056/08  

Refunds from introduction agency  

Former members of an introduction agency will receive 
refunds totaling $11 510 after it was discovered that Country 
Contacts International published advertisements depicting a 
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woman who was available to met men in a local area when in 
fact it was often untrue. The investigation undertaken by the 
ACCC also found that CCI induced male customers to pay 
additional fees unnecessary.  CCI and its director have 
undertaken to provide refunds to former members, only use 
images of women who have given written consent, not 
misrepresent certain fees and develop a complaints-handling 
system. 

MR 043/08  

Misleading Pre paid mobile phonerepresentations 
corrected 

Commoditel Pty Ltd, a provider of prepaid mobile 
telecommunication services, corrected a possible misleading 
representation on its website after the ACCC raised concerns. 
The company advertised its mobile phone charges at 9.9 cents 
per 30 seconds, when in fact it was rounded to the nearest 
cent, making it 10 cents per 30 seconds.  

The ACCC was concerned that the conduct could possibly be 
in contravention of the TPA and may give an unfair 
commercial advantage over competitors.  

In response to the ACCC’s concerns, the company notified all 
the customers about the charge fault, compensated all existing 
customers that may have been overcharged, and donated 
$21 674 to the Cancer Council Australia to ensure it did not 
gain from its conduct. 

MR 054/08  

Medical sheepskin industry on notice 

Less than three months after sheepskin manufacturer Tasman 
Sheepskin Tannery gave a court enforceable undertaking for 
making false claims, the ACCC accepted court enforceable 
undertakings from Confident Care Products, which was 
supplied by Tasman.  The ACCC considered that, due to the 
grass seeds found embedded in some of the products, they 
were likely to breach the standard they claimed they complied 
with. Whilst the standard is not mandatory, Confident Care 
Products risked breaching the TPA by misrepresenting its 
compliance with the standard. The court enforceable 
undertakings provide that the company will cease 
representing that their sheepskin products comply with the 
standards where they clearly do not and refund and replace 
products sold without the proper labelling required by the 
standard.  

Due to growing concerns, the ACCC has now placed the 
medical sheepskin industry on notice, advising all 
manufacturers and suppliers to review claims of compliance 
with the voluntary standard.  

MR 044/08  

Court orders against LPG supplier  

Following extensive investigation by the ACCC into 
Westfarmers Kleenheat Gas’s pricing practices, the Federal 
Court found that the supplier of LPG engaged in misleading 
and deceptive conduct. The court declared that varying prices 
did not fluctuate according to Kleenheat Gas’ supply cost, 
and that the company failed to disclose the actual basis for 

price variations for some customers. The court granted 
consent injunctions restraining such conduct for three years.  

The injunctions form a part of an agreed resolution between 
the ACCC and Kleenheat Gas. Under the agreement, court 
enforceable undertakings offered by the company provide for 
refunds to affected customers Australia-wide, investigation 
into any additional customers affected by the conduct, 
implementation procedures to inform customers about price 
variations and for a review of its trade practices law 
compliance program.  

MR 037/08 

PRODUCT SAFETY 
Vehicle jacks not labeled properly  

Caravan manufacturer Jayco Corporation gave a court 
enforceable undertaking over the supply of certain vehicle 
jacks with its caravans.  The jacks were not marked with their 
‘safe working load’ or ‘working load’ limit as required by the 
mandatory consumer safety standard prescribed under the 
TPA. The company agreed to undertake a national product 
safety recall and to upgrade its trade practices compliance 
program.  

MR 095/08 

Non-compliant bunks and toys removed from market  

The ACCC accepted court enforceable undertakings from 
Australian Discount Retail Trading regarding the supply of 
two models of bunk beds and a military toy set. The ACCC 
was concerned that bunk beds failed to comply with the 
prescribed consumer product safety standard and posed a risk 
to infants because of the height of its corner posts. 

The ACCC was also concerned that that the toy set was 
supplied in breach of a banning order and contained lead 
exceeding the acceptable levels. ADRT cooperated with the 
ACCC, immediately ceasing supply of the bunk beds and toys 
and promptly conducting a national consumer recall. 

MR 076/08   

Baby cot fails mandatory safety standards 

The ACCC accepted court enforceable undertaking from ATI 
Enterprise and its directors after it imported and sold baby 
cots that failed to comply with the mandatory product safety 
standard. The non-compliant cots were discovered during 
routine ACCC product safety surveys. 

The company has undertaken to recall the unsafe cots and 
ensure compliance with the relevant mandatory standard in 
future sales. In addition, the company will publish corrective 
notices on its eBay website.  

MR 075/08  

Undertakings over lead in toy paint 

The ACCC accepted court enforceable undertaking from an 
importer and supplier of children’s toys after it was 
discovered that some toys contained too much lead. Tests 
undertaken by the ACCC indicated that some toy cars may 
contain led in excess of 90 mg per kilo, therefore breaching 
the consumer protection notice introduced in 2007. Rite Price 
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Wholesalers voluntarily recalled the products and published a 
Product Safety Recall Notice in Western Australia.  

The ACCC accepted court enforceable undertaking from 
Captain Choppers, trading as Red Dot Stores, for the same 
product, providing that it will not supply children’s toys that 
do not comply with mandatory consumer product safety 
standards.  

MR 049/08 and MR 068/08 

Magazine publisher sunglasses gift recalled 

Brown fashion sunglasses, supplied as a free gift with Marie 
Claire magazine, were voluntarily recalled by Pacific 
Magazines, the publisher of the magazine. 

The sunglasses giveaway complemented the magazine’s 
Sunsmart campaign. Testing commissioned by the ACCC 
indicated that some of the sunglasses did not meet the 
consumer safety standards for sunglasses and fashion 
spectacles. The TPA prohibits a corporation from supplying 
goods that do not meet the mandatory product safety 
standards. 

Pacific Magazines cooperated with the ACCC, recalling the 
sunglasses and offering replacements. 

MR 040/08 

RESTRICTIVE TRADE PRACTICES 
$2.5 million penalties for price fixing 

The Federal court found FChem (Aust) Ltd, Osmose 
Australia and its former director Mr Edward Mark Greenacre 
guilty of price fixing agreements in the timber preservatives 
industry for the supply of various preservative chemicals.  

The ACCC instituted proceedings in 2006 when the conduct 
was exposed by Koppers Arch Wood Protection, which were 
granted a conditional immunity from prosecution under the 
ACCC’s leniency policy. The ACCC alleged that the conduct 
initiated by Mr Greenacre was in operation a number of years 
before 1998 and persisted until 2001. Penalties of $1.25 
million were issued to each of the companies, and Mr 
Greenacre was fined $120 000.  

FChem, Osmose, Koppers, and Mr Greenacre have also been 
penalised in New Zealand for similar offences.  

MR 082/08 

Penalties for resale price maintenance 

Hobie Cat Australia, a kayak and sailboat supplier, was 
penalised by the Federal Court for engaging in resale price 
maintenance in contravention of the TPA. The company was 
ordered to pay a $168 000 fine for prohibiting dealers from 
selling or advertising Hobie products below, or no less than 
10 percent below, the recommended retail prices.  

MR 086/08 

Music retailers entry into Ballarat rises competition 
concerns 

The ACCC accepted a court enforceable undertaking for JB 
Hi Fi after concerns the national music retailer may have 
contravened s. 45 of the TPA, which prohibits making of 

contracts, arrangements or understandings that restrict 
dealings or hinder competition.  

JB Hi Fi approached Satisfaction Pty Ltd, a music retailer in 
Ballarat, to buy its business with the intention of trading from 
Satisfaction’s premises. The sale fell through as Satisfaction’s 
premises were too small. Instead, the parties executed a 
restriction agreement requiring Satisfaction to close its store 
by a specified date and arrange with its landlord not to re-let 
the premises to another retailer of CDs/DVDs or video games 
for 12 months.  

JB Hi Fi provided undertakings agreeing not to enter into, for 
three years, any contracts, agreements or understandings with 
any person with whom it is (or is likely to be) in competition 
to ensure the person will cease trading.  

MR 055/05 

MERGERS AND ACQUISITIONS 
Merger between imaging providers not opposed   

The ACCC will not oppose the proposed merger between 
Lake Imaging and Western Medical Imaging. Initially, 
concerns were raised regarding the ability to compete of rival 
diagnostic imaging providers in the Ballarat area, and the 
extent to which Western Medical Imaging is likely to be 
perceived as a viable alternative service provider without the 
proposed merger. 

Following an in-depth inquiry, the ACCC concluded that 
competitive constraints currently exercised by competitors are 
unlikely to significantly change.  

MR 074/08 

MDF manufactorer acquisition opposed  

The ACCC will oppose Sumitomo Forestry Company’s 
proposed acquisition of certain assets of Carter Holt Harvey 
Limited. After an initial investigation and extensive inquiries, 
the ACCC concluded that the proposed acquisition would, or 
would be likely to, substantially lessen the competition in 
manufacturing and supply of raw medium density fibreboard 
(MDF). In addition, the ACCC found that the merged entity 
would have a strong position in the market where barriers to 
entry are substantial. Other concerns included the ability of 
the merged entity to utilise their new power to foreclose 
downstream competition in the supply of value-added MDF. 

MR 046/08  

AUTHORISATIONS AND NOTIFICATIONS 
Increase in the refrigerant gas levy authorised 

The ACCC proposes to allow Refrigerant Reclaim Australia 
to increase the industry levy on refrigerant gas imported and 
sold in Australia from $1.50 to $2.00. Due to the increased 
volumes of refrigerant it is recovering, the ACCC is satisfied 
that the levy to fund the collection and deposal of ozone 
depleting substances and gases should be set to a higher rate. 
The proposed authorisation will be in place until 2010, 
pending the Australian Government’s Emissions Trading 
Scheme.  

MR 088/08 
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Wine growers to collectively negotiate sale of wine grapes  

The ACCC granted authorisation to wine grape growers in 
Alpine Valley and King Valley region of north-east Victoria 
to appoint a common agent to negotiate wine grape supply 
contracts on their behalf in the 2007-08 harvest. The ACCC is 
satisfied that the arrangement will provide growers with 
greater input into contract terms and conditions and reduce 
transaction costs. Also, it is likely that collective-bargaining 
arrangements will introduce new buyers to the region. The 
ACCC considers that any anti-competitive effects are limited 
because of the voluntary nature of the agreement, the limited 
section of the industry covered by the agreement and 
competition from wine grape growers outside of the group.  

MR 080/08 

Authorisation granted to Rural Doctors 

The ACCC proposes to grant authorisation allowing the Rural 
Doctors Association of Australia (RDAA) to collectively 
negotiate with state/territory health departments the terms of 
contracts for GP visiting offices in rural areas. The ACCC 
considers that the proposed collective-bargaining 
arrangements may result in some public benefit through 
transaction cost savings and enhanced support for doctors 
dealing with state and territory health departments.  

Voluntary participation and restricted application of the 
authorisation to general practitioners will militate against the 
potential for anti-competitive impact. Health departments are 
not obliged to negotiate with the RDAA and are free to 
continue with their existing arrangements. 

MR 064/08 

Gas joint marketing authorisation revoked 

The ACCC granted North West Shelf Gas Ltd’s request to 
revoke the authorisation granted to it in 1977 by the Trade 
Practices Commission. The agreement allowed for the 
establishment of a joint venture for the sale of gas to the 
Western Australian domestic market. The authorisation 
permitted collective negotiations of common terms and 
conditions (including price), as well as joint marketing 
strategies targeting potential consumers. As there was no need 
to maintain the authorisation any longer, the ACCC revoked 
it.  

The joint venturers intend to continue their joint marketing 
practices without the authorisation.  

MR 061/08 

TOTE Tasmania agreement authorised 

The ACCC authorised certain provisions of an agreement 
between Tabcorp and TOTE Tasmania governing TOTE 
Tasmania’s participation in the SuperTAB pool. TOTE 
Tasmania considers that it is commercially imperative for it to 
have access to the SuperTAB pool.  

Pooling allows bets placed with smaller totalisators to be 
placed into a single larger pool therefore providing more 
stability and attraction to consumers. The agreement will 
allow TOTE Tasmania to offer enhanced wagering products 
to punters, not only benefiting customers but also the 

Tasmanian racing industry through the funding it receives 
from TOTE Tasmania.  

MR 060/08 

Vessel queue management system extended  

The ACCC granted authorisation to Dalrymple Bay Coal 
Terminal to extend their vessel queue managements system 
for a limited time. First granted in 2005, the system was 
proposed as a measure to reduce deadweight demurrage while 
investments and capacity expansions took place. The ACCC 
is still satisfied that, in the short term, the QMS is likely to 
result in a net benefit by reducing costs and enhancing 
economic efficiency. However, continuous operation of the 
QMS has the potential to impact investment in coal chain 
management and reduce incentives for the industry to develop 
a long-term solution. As such, the ACCC not sure whether the 
system will continue to deliver a net benefit beyond 2008.  

MR 053/08 

Port capacity balancing system to be authorised  

In a decision similar to the Dalrymple Bay queue 
management authorization, a draft determination was issued 
by the ACCC proposing to grant authorisation to Newcastle 
Corporation and Donaldson Coal for a capacity balancing 
system at the Port of Newcastle. The system has been 
designed to address the imbalance between the demand for 
coal loading services at Port Newcastle and the capacity of 
the Hunter Valley coal chain. The ACCC considers that the 
proposed authorisation for the allocation of coal capacity will 
reduce significant demurrage costs. The ACCC is of the view 
that the queue management systems are appropriate only as 
short-term transitional measures only and has doubts whether 
the system is likely to result in a net public benefit beyond 
2008.  

MR 052/08 

Authorisation granted to IT Recruitment Association 

The ACCC granted authorisation to certain provisions of the 
code of conduct of the Information Technology Contract 
Recruitment Association. The code of conduct establishes 
standards of behaviour for ITCRA members when dealing 
with each other and clients and will assist members in 
conducting their business ethically and professionally. The 
ACCC is satisfied that the provisions of ITCRA’s code will 
result in public benefit.  

MR 048/08 

Collective negotiation by removalists not opposed  

The ACCC did not object to a collective-bargaining 
notification lodged by Nuss Removals on behalf of a group of 
four removalists, to negotiate on rail freight services with 
Pacific National. The notification will allow collective 
bargaining an annual volume growth rebate for rail freight 
services, as well as other terms and conditions such as the 
terms of the agreement.  

The removalists are independently owned businesses located 
in the Australian Capital Territory, New South Wales, 
Victoria and Western Australia without nationwide presence. 
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Given the small size of the negotiation group and voluntary 
nature of the arrangement, the ACCC considers the anti-
competitive effect would be limited. The three-year 
notification may enable the removalists to negotiate rebates 
that are more favourable, therefore resulting in better 
competitive strength against larger, national removalists.  

MR 047/08 

Interim approval of concrete carrier allocation system  

To avoid the likelihood of service disruptions to commercial 
operations of Readymix Concrete and their independent 
contractors, the ACCC granted an interim authorisation to 
extend the operations of its cartage allocation system while 
the Commission assesses the merits of the substantive 
applications.  

MR 038/08 

REGULATED SERVICES 
Telecommunication notification received from G9 
consortium 

The ACCC received formal notification from the G9 
consortium of telecommunication companies withdrawing the 
special access undertaking lodged in 2007. The undertaking 
sets out proposed terms and conditions for third party access 
to a fibre-to-the-node network. G9 has advised that it will 
lodge a replacement special access undertaking that addresses 
the issues raised by the ACCC in its draft determination 
issued in December 2007.  

MR 066/08 

High Court validates telecommunication access regime 

The High Court issued a unanimous decision confirming that 
Telstra’s ownership of the public telephone network has 
always been subject to the rights of its competitors to gain 
access to and use it for the ultimate benefit of customers. The 
High Court also confirmed the constitutional validity of Part 
XIC of the TPA and, specifically, its application to the 
unconditioned local loop services (ULLS) and line sharing 
services (LSS).  

The ACCC welcomed the decision as the telecommunications 
access regime is a key component of the regulatory 
framework supporting the development of a competitive 
telecommunications industry. 

MR 062/08 

Telstra’s compliance with price controls  

The ACCC issued its latest assessment of Telstra’s 
compliance with its retail price control arrangements. The 
ACCC’s report indicates that it is satisfied that Telstra has 
complied with its price control arrangements.  

MR 078/08  

Optus agrees to clarify representations  

Following an intervention by the ACCC, SingTel Optus 
agreed to clarify a representation regarding their Optus 
Fusion bundled home phone and broadband and cap 
advertising campaign due to its potential to mislead 

consumers. The company claimed that Fusion customers 
would enjoy the benefit of ‘unlimited’ local, national and 
calls to Optus mobile from their home phone service when in 
fact the offer only included ‘standard’ local calls and is not 
applicable to mobiles on the CDMA and MobileSat networks. 

In response to the ACCC’s concerns Optus agreed to notify 
all the customers connected to the Fusion plan that may have 
been misled, provide customers with account credit, and 
provide unsatisfied customers with the option to cancel the 
contract without any penalties.  

MR 079/08 

Final telco transmission cost model issued 

The ACCC issued the final version of the telecommunications 
transmission cost model. The model has been designed with 
flexibility to calculate cost-based pricing for backhaul on any 
land based or under sea telecommunications transmission 
route in Australia. Transmission capacity services are a 
critical input to the supply of broadband to end users across 
Australia and with increased numbers of networks, the pricing 
of these services will become increasingly important.   

Users of the model will need to supply equipment cost and 
dimensioning data for the particular transmission route they 
seek to access. The modal is supplied with full user 
documentation and can be feely downloaded from the ACCC 
website. 

MR 102/08 

Declaration on FOXTEL’s service undertaking 

The Federal Court declared that FOXTEL’s special access 
undertaking for its digital payTV set-top unit services is 
limited only to those set-top units that are actually in use by 
FOXTEL subscribers. This follows the court’s decision in 
December 2007 to uphold the decision of the ACCC to accept 
the special access undertaking from FOXTEL. Seven network 
had applied to the court to have the ACCC’s decision 
overturned and sought a declaration clarifying the scope of 
the undertaking. 

MR 100/08 

Regulation of DDAS and ISDN services to be reduced  

The ACCC issued its Draft report on declaring the digital 
data access and integrated services data network Services. 
The report proposes to extend the declarations of the DDAS 
and ISDN services in regional areas for another 12 months. In 
the ACCC’s view, the extended period will provide 
appropriate transition time for users to migrate to and adopt 
alternative technologies and services in regional areas. The 
declarations of the DDAS and ISDN services in CBD and 
metropolitan areas of the capital cities were removed June 
2006, due to the rapid rise in new telecommunication 
technologies. 

MR 071/08 

Airport monitoring report 

The ACCC released 2006-07 airport monitoring report, 
reporting on the quality of service and prices charged by 
various airports. The report indicates that airports are 
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continuing to benefit from strong growth in passengers and 
increasing prices. Again, as in previous years, the quality of 
service offered by the seven airports has shown a range of 
results varying from ‘below satisfactory’ to ‘good’.  

The government has announced changes to the ACCC’s 
monitoring role that will apply for the 2007–2008 and 
subsequent reports. The new monitoring regime can be found 
on the ACCC website.  

MR 070/08 
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July 2008 

From the Small Business Commissioner  
The Government has announced the reappointment of the 
ACCC Chairman, Graeme Samuel and the appointment of a 
new Deputy Chair, Michael Schaper, who will have 
responsibility for small business matters. In future editions of 
Briefing we will outline arrangements as Michael takes on 
many of the roles I have previously played with small 
business. 

The Commission is currently concluding a major inquiry into 
the competitiveness of retail prices for standard groceries in 
Australia. The ACCC is due to report to the Minister, the Hon 
Chris Bowen MP on 31 July.  Around the same time the 
ACCC will also be reporting to the Minister on the outcome 
of a review of fertiliser prices. In conducting such inquiries 
and reviews the ACCC is able to utilise substantial powers to 
require parties to provide information.  The aim is to ensure 
maximum transparency in such sensitive areas of competition 
and consumer interests. 

This edition of Briefing includes reference to guidance 
material ACCC has released on Carbon Offsets Claims and to 
the strengthened TPA laws to assist small business. 

John Martin 
Small Business Commissioner 

NEW DEVELOPMENTS 
Carbon claims guideline 

The ACCC launched a suite of guidance materials on carbon 
offset claims. In January 2008 the ACCC began consultations 
by inviting interested parties to respond to an ACCC issues 
paper: The Trade Practices and carbon offset claims.  

Carbon claims and the Trade Practice Act is a guide for 
businesses and industry. It is intended to educate businesses 
about their obligations under the Act and to alert them to 
potentially problematic areas.  

MR184/08 

DVD helps keep babies safe 

The ACCC launched Keeping baby safe, an educational DVD 
for new and prospective parents and carers, at Kidsafe House, 
Sydney. The DVD provides important information about 
infant’s and children’s products to help parents and carers 
make and keep their home environment safe and prevent 
injury to children.  

Keeping baby safe DVD is available at no cost from the 
ACCC by calling the ACCC Infocentre or online at the 

ACCC website. 

MR 118/08 

MANDATORY CODES OF CONDUCT 
Horticulture Code issues paper 

The ACCC released an issues paper on the Horticulture Code 
of Conduct as part of its inquiry into grocery prices. Under 
the inquiry the government has instructed the ACCC take into 
consideration all aspects of the supply chain in the grocery 
industry including the nature of competition at the supply, 
wholesale, and retail levels of the grocery industry to ensure 
consumers are getting a fair deal. 

MR 134/08 

Horticulture code breaches 

The ACCC began proceedings in the Federal Court, Darwin, 
against Grove & Edgar, a horticulture produce trader based at 
the Sydney Produce Markets, for alleged breaches of the 
mandatory Horticulture Code of conduct. 

The ACCC alleges that during October and November 2007, 
Grove & Edgar failed to agree in writing the price to be paid 
for three Northern Territory mango growers’ produce, either 
before or immediately upon delivery of the mangoes. 

MR 172/08 

In a separate matter 

Three Western Australian fruit traders acknowledged they 
contravened the mandatory Horticulture Code of Conduct. 
The traders, Karragullen cool Storage Pty Ltd, Scamonte 
Ventures Pty Ltd trading as Scalzi Produce WA, and 
Brimcove Pty Ltd trading as Etherington, acknowledged that 
by trading in horticultural produce without code compliant 
horticultural produce agreements and by failing to prepare, 
publish or make publicly available code complaint terms of 
trade, they contravened the code. 

The ACCC accepted court enforceable undertakings. 

MR 151/08 

CONSUMER AND SMALL BUSINESS PROTECTION 
Strengthened TPA laws to assist small business 

Small businesses will soon enjoy greater protection against 
predatory pricing and misuse of market power as a result of 
proposed changes to the law. 

 The federal government is preparing to remove blockages in 
the law that would allow the ACCC to take more effective 
action on behalf of small businesses. The ACCC has been 
actively working to assist small business on a number of 
fronts: protecting them from cartels, bullying conduct, 
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misleading conduct and scams.  

MR 159/08 

Removal of ‘cash for organs’ website 

The ACCC secured the removal of the website 
www.cashfororgans.com.au which claimed to link transplant 
donors and recipients. The website name intimated that 
consumers may be able to sell their organs through the site. 
There are legislative restrictions which preclude the sale of 
organs. 

The site was closed after the ACCC contacted parties 
involved. 

The ACCC continues to investigate the nature and extent of 
the organisation’s activities. 

MR 157/08 

Compensation for unsubstantiated environmental claims 

Goodyear tyres are offering customers partial refunds as part 
of a court enforceable undertaking accepted by the ACCC.  

During 2007 and 2008 Goodyear tyres made a number of 
representations regarding the environmental benefits of its 
new Eagle LS2000 range of tyres. The representations were 
made in media releases, promotional material and on its 
website. 

Goodyear tyres acknowledged that the environmental benefits 
claimed could not be substantiated and withdrew all material 
containing the representations.   

MR 181/08 

Misleading investment representations appeal upheld 

A full bench of the Federal Court reversed an earlier decision 
by a single judge of the court that Channel Seven had 
contravened s. 52 of the Trade Practices Act during TV 
broadcasts of program, Today Tonight. 

The stories were about a property investment program known 
as ‘the Wildly Wealthy Woman (WWW) mentoring 
program’. Channel Seven appealed against the decision that 
found representations that one of the principles of the WWW 
mentoring program was a millionaire and the other owned in-
excess of 60 properties were misleading. It also found that 
Channel Seven broadcasters were unable to rely on the so-
called ‘publisher’s defence’ in s. 65A which would exempt 
them from the breach of s. 52.  

The full court agreed that Justice Bennett was entitled to find 
that the representations were misleading, however, they found 
that s. 65A did exempt Channel Seven’s conduct from s. 52. 

ACCC now lodged an appeal in the High Court in relation to 
this matter. 

MR 175/08 

Compensation for misleading telemarketing 

Telecommunication provider Gotalk Ltd will offer to 
compensate consumers who suffered a loss as a result of 
certain Gotalk telemarketing practices. The ACCC accepted 

court enforceable undertakings from Gotalk concerning the 
conduct of its overseas telemarketing agents. 

As part of the undertaking, Gotalk will write to all current 
customers obtained via telemarketing and place newspaper 
advertisements to reach current and former customers. Those 
customers can then contact Gotalk and request an 
investigation of their circumstances. 

MR 169/08 

Mortgage advice for home owners 

The ACCC published advice on its website to assist home 
owners experiencing difficulty meeting mortgage repayments. 
The ACCC is concerned that some businesses may be 
employing unscrupulous practices to take advantage of 
vulnerable home owners. 

The purpose of the new Managing your mortgage web page 
is to provide practical steps for home owners to take if they 
are experiencing financial difficulties before they consider 
selling their home. The new page is located on the For 
consumers section of the ACCC website.  

MR 165/08 

Action against solariums 

The ACCC instituted legal proceedings against Tropical Sun 
Industries, Body Bronze International and the Australian 
Tanning Association (ATA) for alleged false, misleading and 
deceptive conduct. 

The ACCC alleges the parties engaged in the contravening 
conduct by misrepresenting the risks associated with solarium 
use. The ACCC also commenced proceedings against former 
President of the ATA and CEO of Body Bronze, Mr Scott 
Meneilly.  

MR 163/08 

Undertakings over misleading vacuum cleaner power 
ratings 

The ACCC accepted court enforceable undertakings from 
Hoover Floorcare Asia Pacific Pty Ltd concerning the 
overstatement of the power output of two of its vacuum 
cleaners. 

Hoover has acknowledged that the represented power ratings 
of both vacuum cleaners were potentially misleading and 
offered to compensate consumers affected by the conduct. 

MR 161/08 

Undertakings over dual pricing practice 

The ACCC accepted court enforceable undertakings from 
Godfreys Franchise Systems over price representations of its 
Nilfisk A100 vacuum cleaners. 

Godfreys promoted a Nilfisk A100 vacuum cleaner which 
was new to the Australian market and exclusively sold by 
Godfreys. It made the representations: ‘$124.50, Nilfisk, Half 
Price’ in catalogues, and displayed signs in some Godfreys' 
stores that read: ‘Clean Up Sale! Nilfisk $249 ½ Price 
$124.50’. 
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Godfreys acknowledged that representing the product for 
half-price when it had not previously been offered for sale 
may be misleading and deceptive. 

MR 160/08 

In another matter 

The ACCC accepted court enforceable undertakings from 
Kerandis Proprietary Limited, trading as Urban Rhythm 
Furniture, in respect of two-price advertising. 

A limited number of directly imported items never previously 
sold by Urban Rhythm Furniture were discounted from an 
estimated price based on the likely price Urban Rhythm 
Furniture believed it would have charged consumers for those 
items had they been purchased by it from a local wholesale 
distributor. 

The ACCC was concerned that the use of the same two-price 
representations for those limited items was misleading to 
consumers and unfair to other traders because the discount 
was based on an estimated, rather than an actual historical 
selling price and this had not been conveyed to consumers.  
Urban Rhythm Furniture acknowledged that its conduct is 
likely to have contravened ss. 52 and 53(e) of the TPA. 

MR 150/08 

The ACCC also accepted court enforceable undertakings 
from Laura Ashley (Australia) Pty Ltd in respect of two-price 
advertising. 

Laura Ashley adopted a promotional strategy based on 
establishing a ‘regular price’ for a product line by launching 
the product in a limited number of stores for a limited time. 
Subsequent supply to all other stores Australia-wide and 
subsequent discounts all relied on the 'regular price' as the 
starting point for any discounts or sales. The reliance on the 
‘regular price’ continued in some instances for over 12 
months, notwithstanding that the product may not have been 
offered for sale anywhere in Australia at that price for periods 
of up to 12 months prior. 

MR 117/08 

Car dealer provides undertakings  

An advertisement by a Shepparton car dealer may have 
mislead consumers by falsely giving the impression it had a 
bulk deal in respect of certain vehicle models. The ACCC 
accepted a court enforceable undertaking from Thompsons of 
Shepparton trading as Thompson Motor Group and its 
director, Mr Jarrod Thompson. As part of the undertakings, 
Thompsons will implement and maintain a trade practices law 
compliance program. 

MR 149/08 

Video Ezy provides refunds to consumers 

Video Ezy is offering partial refunds to consumers as part of 
court enforceable undertakings accepted by the ACCC. In the 
lead up to Christmas 2007 Video Ezy’s television advertising 
claimed “the cheapest price in Australia—guaranteed” in 
relation to the sale of five popular DVD titles. Additionally, 
over 100 000 text messages containing the misrepresentation 

were sent to consumers in respect of two of the DVD titles. 
Video Ezy has apologised to its consumers and offered partial 
refunds. 

MR 148/08 

Court order against misleading rug advertising  

Following admissions by Terania Pty Ltd and Australian Rug 
Expos Pty Ltd, the Federal Court found that the two 
companies had engaged in false and misleading conduct. 
Terania and Australian Rug Expos admitted that the ‘was’ 
price they used for certain products sold at sales conducted at 
the Darwin showgrounds and at Exhibition Park In Canberra 
were false and misleading. The court prohibited the two 
companies and their agents from engaging in the same 
conduct in the future and ordered they pay $50 000 to the 
ACCC in legal costs. 

MR 138/08 

Mislead battery consumers compensated 

Refunds or replacements will be offered as part of a court-
enforceable undertaking offered by Alco Battery Sales to the 
ACCC. 

From July 2006 to December 2007 Alco Battery Sales 
represented that the Fullriver DCG series batteries it supplied 
were gel batteries. Testing of the battery showed that it 
contained only 0.55 per cent silicone dioxide and accordingly 
it was an absorbed glass mat (AGM) battery. 

Additionally, Alco Battery Sales will implement and maintain 
a trade practices law compliance program. 

MR 133/08 

Misleading juice claims and labels 

Following legal action by the ACCC, the Federal Court 
declared Nudie Foods Australia made misleading claims 
about two of its juice products, Rosie Ruby and Rosie Blue, 
and breached the consumer protection provisions of the Trade 
Practices Act (TPA). 

Nudie represented that the Rosie Ruby juice was solely 
cloudy cranberry juice and the Rosie Blue juice solely 
cranberry and blueberry juice, when both the juices 
predominantly comprised reconstituted apple juice. 

The court declared in consent orders that Nudie breached ss. 
52, 53(a) and 55 of the TPA. The court also granted an 
injunction restraining Nudie from repeating the conduct for a 
period of three years and ordering Nudie to publish a 
corrective advertisement; establish an education, training and 
trade practices compliance program; and pay ACCC costs.  

MR 174/08 

In another matter 

Harvey Fresh (1994) Ltd acknowledged the ‘100% juice’ 
claim on the label of its 250 ml apple and blackcurrant fruit 
juice product was wrong and may have misled consumers. 
The small print ingredients list on the reverse side of the label 
indicated the product consisted of apple concentrate, 
blackcurrant flavour, grape skin extract and colour 466. 
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The ACCC accepted court-enforceable undertakings from 
Harvey Fresh.  

MR 122/08 

Event management company misled small businesses 

The ACCC obtained orders by consent in the Federal Court, 
Melbourne against The Triumphant Group Pty Ltd for 
breaches of the Trade Practices Act. 

The orders against Triumphant are in addition to the 
declarations and orders made by the Federal Court against 
Imagine Essential Services Limited and Mr Richard Evans on 
4 March 2008. The ACCC alleged Triumphant, in its capacity 
as marketing and promotional agent for Imagine, made false 
and misleading representations in connection with the sale of 
Imagine licenses. 

MR 089/08 

PRODUCT SAFETY 
Mandatory prams and strollers standard commences 

The ACCC launched a consumer safety alert highlighting the 
new mandatory standards for prams and strollers which came 
into effect on 1 July 2008. The new standards draw on critical 
safety features of the Australian/New Zealand Standard for 
prams and strollers and was developed following tragic 
incidents where children were killed or injured when their 
strollers rolled away from carers. 

The safety alert brochure may be found on the ACCC 
website.  

MR 187/08 

Hot water bottle safety alert issued 

The ACCC launched a consumer safety alert highlighting the 
dangers associated with the unsafe use of hot water bottles. 
The safety awareness brochure aims to highlight the dangers 
of hot water bottles to the 60 plus demographic. 

This follows the death of an 82-year-old woman in South 
Australia who sustained severe burns when her hot water 
bottle burst. Copies of Safety Alert: Hot Water Bottles will be 
available from all ACCC offices and from the ACCC website. 

MR 166/08 

Product alert for black and white Link-a-Doos 

In response to ACCC concerns about a potential quality issue 
with black and white Fisher Price Link-a-Doos, Mattel issued 
a product alert. The ACCC raised the issue with Mattel 
following a consumer complaint. It was possible that excess 
white plastic moulding along the edges and seams of some 
black and white Link-a-Doos could be dislodged, posing an 
inhalation risk when being mouthed by infants. 

The ACCC advises all parents and carers to inspect any black 
and white Link-a-Doos and to contact Mattel if they have any 
concerns. 

MR 155/08 

Baby cot recall by online trader 

DVIN Corporation Australia issued a national voluntary 
recall of three models of baby cots following the ACCC 
raising concerns about safety. The ACCC was concerned the 
cots may not comply with the prescribed consumer product 
safety standards for cots for household use. The cots were 
imported by DVIN Corporation and sold through online 
auction websites. 

MR 129/08 

Non-compliant sunglasses 

A retail blitz on two major shopping complexes has targeted 
sunglasses that fail to comply with the prescribed mandatory 
product safety standards. As a result, the ACCC accepted four 
court enforceable undertakings from major retailers and a 
number of products have been recalled and others re-labelled 
correctly. Fossil Retail Stores (Australia), Paris Miki 
Australia, J.L Footwear (licensee of the Nine West store 
brand) and Chelsea Girl Pty Ltd have provided court 
enforceable undertakings to the ACCC. 

MR 113/08 and 123/08 

RESTRICTIVE TRADE PRACTICES 
Proposed reforms to the TPA 

The proposed reforms to section 46 of the Trade Practices Act 
(TPA) would provide the ACCC with the tools it needs to 
vigorously protect competition while ensuring that the basic 
rights of those affected were not trampled in the process. 

The ACCC considers that the balance has been adequately 
struck between ensuring that businesses are exposed to the 
rigours of competition, with all the associated economic 
benefits, while being protected from the possible anti-
competitive consequences associated with firms gaining 
power from that competitive process. 

MR 139/08 

Criminal prosecution for alleged misleading evidence 

The ACCC began criminal proceedings against Mr Richard 
Pratt for allegedly providing false or misleading evidence in 
the course of an investigation. 

In 2005 the ACCC convened a number of examinations of 
Visy executives under s. 155 of the Trade Practices Act. 
These examinations were part of the investigation into alleged 
cartel conduct in the corrugated fibreboard packaging 
industry. The investigation culminated in civil proceedings by 
the ACCC against Visy and certain Visy executives. 

MR 171/08 

Secondary boycott dismissed by Federal Court 

The Federal Court dismissed an application by the ACCC that 
the Construction, Forestry, Mining and Energy Union and 
two of its members were accessories to alleged 
contraventions by Bovis Lend Lease of the secondary boycott 
provisions of the Trade Practices Act. The ACCC alleged 
there was a contract, arrangement or understanding between 
CFMEU and Bovis which stopped Bovis acquiring 
plasterboard services from a contractor, Bernmar Projects, 
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during the construction of the Landmark medium density 
apartments in the Australian Capital Territory.  

Justice Finn was not reasonably satisfied that Bovis’ conduct 
towards Bernmar flowed from a contract, arrangement or 
understanding with the union and dismissed the ACCC’s 
application. 

NR 130/08 

MERGERS AND ACQUISITIONS 
Supermarket acquisition opposed 

The ACCC opposed the proposed acquisition of the Karabar 
Supermarket in Queanbeyan, NSW, by Woolworths Limited. 

The ACCC concluded that the acquisition by Woolworths 
would be likely to substantially lessen competition in the 
local retail supermarket surrounding the store. 

A public competition assessment is available on the ACCC 
website under Mergers.  

MR 178/08 

ACCC seeks customers view on bank acquisition 

The ACCC began market inquiries on the proposed 
acquisition of St George Bank Limited by Westpac Banking 
Corporation. The ACCC would like to obtain a broad range of 
views from competitors, banking customers and interested 
parties on this proposed acquisition. 

In order to make it easy for banking customers to provide 
their views, the ACCC issued two surveys –one for personal 
banking customers and one for business banking customers. 
In addition to seeking information about their banking habits, 
the surveys provide an opportunity for banking customers to 
express their view on the proposed acquisition.  

MR 158/08 

Proceedings commenced for breaching undertaking 

The ACCC commenced proceedings in the Federal Court in 
Melbourne against ABC Learning Centres Ltd. 

The ACCC alleges the company persistently failed to comply 
with the court enforceable undertakings it gave to the ACCC 
in December 2004, following its acquisition of the 
Peppercorn child care group, by not divesting two child care 
centres as required.  

MR 168/08 

Review of BHP Billiton’s proposed acquisition of Rio 
Tinto 

The ACCC received a submission from BHP Billiton that 
enables it to commence market inquiries into its proposed 
acquisition of Rio Tinto Ltd and Rio Tinto plc. The ACCC 
will assess the proposed acquisition in accordance with its 
Merger Review Process Guidelines and s. 50 of the Trade 
Practices Act and invites comment from other participants in 
the mining industry, their customers and other interested 
parties. 

MR 156/08 

Acquisition of ferry business not opposed 

The ACCC will not oppose the acquisition by Moreton Island 
Ferries of certain assets of Stradbroke Ferries Ltd. The sale 
involves businesses and properties on Moreton Island as well 
as assets associated with the Combie Trader ferry business, 
though not the vessel itself. 

MR 135/08 

Acquisition of chemical company not opposed 

The ACCC will not oppose the proposed acquisition of Dyno 
Nobel Limited by Incitec Pivot Limited. Dyno Nobel Limited 
manufacturers and supplies explosives and has an equity 
interest in Queensland Nitrates Pty Ltd, an ammonium nitrate 
producer. Incitec Pivot Limited manufactures and supplies 
fertiliser products, predominantly in eastern Australia.  

The ACCC found that the proposed acquisition was unlikely 
to remove an actual or potential competitor in the supply of 
ammonia and ammonium nitrate. 

MR 126/08 

AUTHORISATIONS AND NOTIFICATIONS 
Real estate advertising contract immunity revoked 

The ACCC issued a notice revoking a notification concerning 
real estate advertising contracts with the Wentworth Courier 
in eastern Sydney. 

Under the contracts, real estate agents agree to place 75 per 
cent of their total print display advertising (by centimetre 
volume) for properties in the eastern suburbs with the 
Wentworth Courier. In return, contracted agents receive 
significantly discounted advertising rates and an annual 
volume rebate from the Wentworth Courier. 

The ACCC is not satisfied that there is a public benefit 
generated by the requirement. The arrangements have been in 
place for a number of years. The ACCC’s review of the 
notification followed the receipt of a complaint about the 75 
per cent requirement. 

MR 144/08 

Employment services collective tendering to start 

The ACCC proposes to grant authorisation to Job Futures for 
its collaborative tender arrangements. These arrangements are 
made on behalf of its members, who are smaller non-profit 
service providers, for the purposes of bidding for government 
funding for the provision of employment.  

MR 183/08 

 IATA tariff coordination system to start 

The ACCC issued a draft determination proposing to grant 
authorisation to the International Air Transport Association 
for its new passenger tariff coordination system. The ACCC 
is also proposing to extend authorisation to the current 
system. The ACCC considers that the public benefits of the 
new system are likely to outweigh the public detriment. 

MR 182/08 
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Authorisation granted for rural doctors 

The ACCC issued a determination granting authorisation to a 
collective bargaining arrangement put forward by the Rural 
Doctors Association of Australia (RDAA). The RDAA 
proposes to collectively negotiate with state and territory 
health departments, the terms of contract for general 
practitioner visiting medical officers in rural areas, 
particularly with respect to payments for services provided to 
public patients and for on-call services. The RDAA does not 
propose to negotiate on behalf of other medical specialists or 
with individual hospitals. 

MR 124/08 

Draft notice to revoke immunity for eBay’s PayPal 

The ACCC issued a draft notice proposing to revoke a 
notification lodged by eBay International A.G. on 11 April 
2008. Under the notification, eBay proposed to mandate the 
use of PayPal for almost all transactions on the eBay site. 
eBay and interested parties now have time to lodge 
submissions in response to the draft notice, before the ACCC 
decides whether to issue a final notice revoking the 
notification. 

eBay have subsequently withdrawn the notification. 

MR 164/08 

Draft notice to revoke immunity for speedway racing 

The ACCC is proposing to revoke third line forcing 
notifications that would restrict licensees of the National 
Association of Speedway Racing (NASR) to only racing at 
NASR approved tracks and venues. 

A pre determination conference was subsequently held on this 
matter. 

MR162/08 

WA concrete cartage allocation system to be authorised 

The ACCC issued a draft determination proposing to 
authorise a cartage allocation system operated by CEMEX 
Australia for its concrete carriers in Perth. 

The allocation system, known as the equal opportunity of 
trips system, is designed to ensure that each concrete carrier 
receives an equal allocation of work from CEMEX for 
cartage within the Perth metropolitan area. 

The ACCC considers that the cartage allocation system is 
likely to result in the public benefit of continued industrial 
harmony and some reduced transaction costs. 

MR 147/08 

Exclusive supply arrangement notification for power tools 
not opposed  

The ACCC issued an assessment not opposing notifications 
lodged by Techtronic and Bunnings relating to an exclusive 
supply arrangement for Ryobi products. 

Under the notification Bunnings will exclusively supply 
Ryobi products in its stores. Other hardware stores will no 
longer be able to supply Ryobi branded power tools or power 

garden equipment. Bunnings will also not acquire some 
power tool and power equipment brands from competitors of 
Techtronic, which Bunnings considers are the same or 
duplicate to Ryobi products. 

MR 137/08 

Joint waste collection tender to be authorised  

The ACCC granted interim authorisation to allow the Central 
Queensland Local Government Association (CQLGA) to run 
a tender process for the collection and processing of waste 
and recyclables from all residential premises in the areas of 
Rockhampton, Gladstone, Central Highlands and Isaac 
regional councils. Interim authorisation allows the CQLGA to 
prepare tender documentation and invite tenders from 
interested parties. It also extends to evaluation of tenders and 
the negotiation of contracts, pending a final determination by 
the ACCC on this application. 

MR 132/08 

REGULATED SERVICES 
Australia post price notification  

The ACCC issued its preliminary view on Australia Post’s 
draft price notification. Australia Post proposes to increase 
the basic postal rate for a standard letter from 50c to 55c. It 
also proposes to increase the price of other reserved services 
(i.e. those services over which Australia Post has a statutory 
monopoly) including large letter and pre-sorted mail. The last 
time prices for reserved postal services were increased was 
2003. 

MR 173/08 

Increase in refrigerant gas levy 

The ACCC issued a determination allowing Refrigerant 
Reclaim Australia (RRA) to increase the industry levy on 
refrigerant gas imported to and sold in Australia, from $1.50 
to $2. RRA has had an authorisation in place since 1994 for 
industry to agree to impose a levy to fund the collection and 
disposal of ozone depleting substances and synthetic 
greenhouse gases.  

The ACCC considers that the on-going operation of the 
program, facilitated by the increase in the levy to $2, will 
continue to result in both efficiency and environmental 
benefits.  

MR 125/08 

Government issues fifth ACCC medical indemnity report 

The Australian Government issued the ACCC report 
monitoring indemnity insurance premiums, Medical 
indemnity insurance—fifth monitoring report—April 2008. 
The report is the fifth to be produced in response to the 
Australian Government’s announcement in 2002 that the 
ACCC would monitor medical indemnity premiums to assess 
whether they are actuarially and commercially justified.  

MR 115/08  
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GasNet revised access arrangement approved 

The ACCC issued a further final decision to approve 
GasNet’s amended revised arrangement for the Principle 
Transmission System. GasNet submitted a revised access 
arrangement which complied with the requirements of the 
ACCC’s final decision. 

MR 179/08 

Water charge rules issues paper released 

The ACCC released an issues paper seeking submissions on 
the development of water charge rules for fees and charges 
payable to irrigation infrastructure operators. The water 
charge rules form a key component of the Water Act 2007, 
which creates new institutional and governance arrangements 
to address the sustainability and management of water 
resources and water infrastructure assets in the Murray 
Darling Basin. 

MR 146/08 

ACCC issues Telstra accounting separation report  

The ACCC issued its report under the enhanced accounting 
separation regime for Telstra. The report tests whether there 
is systematic discrimination in the price or non-price terms 
offered to Telstra’s retail and wholesale customers, and so 
provides general guidance on the potential for competing 
service providers to supply consumers. The report will be 
available on the ACCC website. 

MR 186/08 

Telecommunications reports show lower prices 

Two annual statutory reports prepared by the ACCC on 
telecommunications competitive safeguards and changes in 
the prices paid for telecommunications services were tabled 
in parliament. Overall, prices for telecommunication service 
fell in real terms by 2.7 per cent for the period. Average 
prices for fixed-line services fell by three per cent and 
average prices for mobile services fell by 2.3 per cent.  

The reports will be available on the ACCCs website.  

MR 170/08 

Telecommunications access disputes 

The ACCC has recently received notification of six 
telecommunications access disputes under Part XIC of the 
Trade Practices Act. The disputes relate to the supply of 
Unconditioned Local Loop Service by Telstra Corporation 
Limited. The ACCC has commenced arbitration process for 
these access disputes. 

Two access disputes relating to the price paid by two Optus 
entities to Telstra for the Domestic Mobile Terminating 
Access Service were also notified. The ACCC has 
commenced the arbitration process for these access disputes.  

MR 185/08 and MR 142/08 

Regulation of DDAS and ISDN services to be reduced 

The ACCC issued its Final Report on declaring the Digital 
Data Access and Integrated Services Data Network Services 
(DDAS and ISDN) and accompanying pricing principles with 
respect to the services. The report concerns regulation of the 

DDAS and ISDN services in regional areas and outlines an 
extension of the declarations of these services until 30 June 
2009 or a further 12 months from the expiry date of the 
current declaration. 

The ACCC considers that both the DDAS and ISDN services 
are becoming outdated, legacy technologies. Since the 
previous review, their use has declined in regional areas. 
Extension of the declarations for 12 months will provide an 
appropriate transition period for users to migrate to 
alternative technologies or services in regional areas. 

MR154/08 

ACCC sets local loop indicative prices for 2008–09 

The ACCC set final copper local loop indicative prices for 
2008–09 and issued a discussion paper on Telstra’s ULLS 
undertaking. The final indicative prices for the ULLS 
monthly charge to apply from 1 July 2008 to 31 July 2009 
increases from the previous period.  

The ACCC may seek to review its ULLS indicative prices 
upon making its final decision on Telstra’s ULLS 
undertaking. 

MR 152/08 

Consultation on procedural rules 

The ACCC began consultation on a set of Procedural Rules to 
apply to the telecommunications specific regulatory 
provisions under the Trade Practices Act. The rules will apply 
to various telecommunications specific processes including 
access undertakings, access dispute resolution, declaration 
inquiries, pricing principles inquires and exemption 
applications. The rules will enable the ACCC to determine 
and enforce its own procedures, avoid delays, and respond to 
changing activities and strategies employed within the 
industry. In making the rules the ACCC intends to promote 
timeliness and certainty in its decision making and to create 
uniform processes for both access providers and access 
seekers.    

MR 136/08 

Access to Telstra exchange facility  

The ACCC published a draft record-keeping rule it proposes 
to issue which requires Telstra to keep records and give 
reports to the ACCC relating to access to Telstra exchange 
facilities. The ACCC has received a large number of 
complaints from access seekers regarding difficulties in 
accessing exchanges to install equipment to provide ADSL2+ 
services in competition with Telstra.  

MR 127/08 

Final determinations in two arbitrations for ULLS 

The ACCC published the final determinations made in two 
arbitrations concerning disputes over access to the 
Unconditioned Local Loop Service. The published final 
determinations specify certain terms on which Telstra 
supplies the ULLS to Chime and Optus. A dispute notified by 
Primus has also been resolved in a manner consistent with 
and on the same date as the Chime and Optus determinations.  

MR 143/08 
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Digital radio access regime legislative instruments issued 

The ACCC issued the legislative instruments, Digital Radio 
Multiplex Transmitter Licences (Decision-Making Criteria) 
Determination 2008 and the Digital Radio Multiplex 
Transmitter Licences Procedural Rules 2008 in regard to the 
access regime that will apply to digital radio.  

Digital radio multiplex transmitter licences will be allocated 
by the Australian Communications and Media Authority to 
multiplex licensees, who will operate the digital radio 
transmission equipment in each licence area. Once these 
digital radio multiplex transmitter licences are allocated, the 
licensees must lodge –within three months– an access 
undertaking with the ACCC.  

MR 141/08 
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October 2008 

From the Small Business Commissioner  
The Commission has recently made a submission to the 
Parliamentary Inquiry into the Franchising Code of Conduct 
that makes several recommendations in relation: 

—- Improving the clarity and extent of disclosure to 
franchisees and potential franchisees 

— Empowering the ACCC to conduct risk based credits 

— Requiring explicit advice about rights of renewal or 
extension of franchise agreements 

— Reviewing the law to provide protection for franchisees 
where a franchisor fails 

— Reviewing the mediation model under the code 

— Improving the collection of statistics and data on the 
franchising sector 

The ACCC will give evidence at public hearings conducted by 
the joint Parliamentary Committee. 

This editorial of Briefing will in future editions be newly 
appointed Deputy Chair of the ACCC, responsible for small 
business matters, Dr Michael Schaper. 

John Martin 

NEW DEVELOPMENTS 
ACCC tougher line on merger undertakings 

The ACCC has been forced to take a tougher stance on 
accepting undertakings during mergers following examples of 
businesses acting in bad faith.  It is apparent that the incentive 
of some merger parties changes once an undertaking is accepted 
and the transaction is completed. 

Before a merger is cleared, the priority of merger parties and 
their advisers is to get the deal done. Once the transaction is 
completed, however, priorities shift and some parties view the 
undertaking commitments given to the ACCC as annoying 
constraints on their commercial strategies. Their priority 
becomes minimising the impact those undertakings have on 
their business. 

To deal with this problem the ACCC has had to considerably 
strengthen the elements that must be included in an undertaking 
before it is accepted. 
MR 239/08 

ACCC/ASIC debt collection phone-in day 

The ACCC and ASIC held a phone-in day dedicated to debt 
collection concerns. The purpose of the day was to gather 
information about issues of concern in relation to debt 

collection and unlawful conduct by debt collectors or creditors, 
and to increase consumer awareness of their rights and avenues 
for complaint. The ACCC and ASIC will use the information 
obtained during the phone-in day to assess possible breaches of 
the TPA or ASIC Act. 

MR 214/08 

FRANCHISING 
Proceedings against Franchisor 

The ACCC commenced proceedings against Seal-A-Fridge Pty 
Ltd and its director, Mr Nigel Rooney.  The ACCC alleges that 
Seal-A-Fridge engaged in unconscionable conduct towards its 
franchisees and it failed to comply with the Franchising Code 
of Conduct. 

The ACCC alleges that Seal-A-Fridge unreasonably withheld 
consent to the transfer of franchises, unilaterally increased the 
fees associated with the national Seal-A-Fridge telephone 
number contrary to franchise agreements, and disconnected 
franchisees from the national Seal-A-Fridge telephone number 
to procure agreement to the increased fees. 

MR 206/08 

CONSUMER AND SMALL BUSINESS PROTECTION 
Proceedings instituted against Telecom provider 

The ACCC instituted proceedings against Clarus Telecom Pty 
Ltd alleging that Clarus misled consumers by making 
representations that their company and the services they provide 
are affiliated with or provided on behalf of Telstra Corporation. 

The ACCC is seeking orders that Clarus Telecom publish a 
corrective notice and an article aimed at informing the 
telecommunications industry about compliance with the Act. 

MR 249/08 

Alleged misleading conduct by Indigenous art dealer 

Following legal action by the ACCC, the Federal Court 
declared that the operators of Doongal Aboriginal Art and 
Artefacts engaged in misleading and deceptive conduct. 

The ACCC alleged the art dealer misrepresented that three of 
the artists whose works Doongal promoted and sold were of 
Australian Aboriginal descent when this was not the case. It was 
not alleged that any of the artists were involved in the 
misleading conduct or that any of the artists ever represented 
themselves to be Aboriginal. 

The court-granted injunctions ordered the art dealer to write to 
certain purchasers of the artworks advising them of the court 
proceedings. 

MR 247/08 & MR 213/08 
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Australian Co-operative Foods falsely labelled products 

The Federal Court found that Australian Co-operative Foods 
Limited (ACF), which trades as Dairy Farmers, engaged in 
misleading and deceptive conduct and made false 
representations on the packaging of certain cheese products. 

ACF sold Romano style cheese that it packaged and labelled as 
Parmesan style cheese. The ACCC alleged that this conduct 
falsely represented the type of cheese and its nutritional 
attributes. 

Where a company produces and markets distinct products it is 
simply not appropriate to substitute one for the other without 
clearly advising potential purchasers and amending other 
relevant representations on packaging. 

MR 246/08 & MR 202/08 

Solarium use claims declared false 

The ACCC succeeded in its important public interest claim 
action against Australian Tanning Association Inc., Body 
Bronze International Pty Ltd and Tropical Sun Industries Pty 
Ltd after they made false claims about, and misrepresented, the 
risks associated with solarium use. 

The Federal Court declared all parties to the ACCC’s action had 
contravened the TPA .Action was also taken against Mr Scott 
Meneilly, the former president of the ATA and former chief 
executive officer of Body Bronze for being involved in the 
alleged contraventions of these parties. 

MR 245/08 

Former jewellery chain operator convicted for false prices 

Ascot Four Pty Ltd, the previous owner of the jewellery retailer 
Zamel’s, was convicted in the Federal Court of making false 
and misleading representations about the price of goods. 

The charges were in respect  to items which featured a sale 
price next to a strike through price. The court found that Ascot 
Four falsely represented that it had sold each of the items at the 
strike-through price within a reasonable time prior to the sale 
period. Ascot Four was also found to have falsely represented 
that purchase of the items during the sale period would result in 
a saving to the consumer of the difference between the sale 
price and the strike through price. In no case had the defendant 
sold any of those items at the strike through price. 

MR 242/08 

Action against biodegradable nappy claim 

The ACCC instituted legal proceedings against SeNevens 
International Ltd, alleging it has engaged in false, misleading 
and deceptive conduct by promoting its disposable Safeties 
Nature Nappy product as 100 per cent biodegradable when the 
ACCC alleges it is not. 

The ACCC is seeking a range of remedies including injunctions 
restraining the respondent from engaging in the conduct and 
declarations. 

MR 238/08 

Alleged misleading conduct in advertising mobile premium 
services 

The ACCC instituted proceedings against TMG Asia Pacific for 
alleged false, misleading and deceptive conduct in 
contravention of the TPA.  The ACCC alleges that in three of its 
television advertisements for its ‘Text and Win’ mobile 
premium services, TMG failed to adequately disclose the costs 
and terms associated with the services and that this was likely to 
mislead consumers. 

The ACCC is seeking: declarations that TMG engaged in false 
and misleading deceptive conduct; injunctions restraining TMG 
from engaging in similar conduct in the future; corrective 
advertisements on television; an order that TMG implement a 
trade practices law compliance program; and ACCC costs. 

Consumers should be wary before signing up to mobile 
premium phone services. These mobile services include extras 
such as ringtones, wallpapers and information services. As 
many of these services are directed at the younger, less 
experienced consumer, the ACCC is particularly concerned 
over what it considers is the failure of certain advertisements to 
adequately disclose the costs and ongoing nature of the services 
offered. 

The Mobile Premium Services Industry Scheme was put in 
place in October 2006 to provide guidance in advertising 
practices and a complaints-handling process. The ACCC is 
taking part in the review of the scheme currently underway. 

MR 236/08 & MR 237/08 

EziBuy takes corrective action for inaccurate labelling 

EziBuy Ltd offered refunds to purchasers of its ‘Mohair 
Throws’ and ‘Pashmina Shawls’ after acknowledging its fabric 
labelling and advertising may have been misleading and 
deceptive. 

The ACCC accepted a court enforceable undertaking from 
EziBuy after they incorrectly labelled and advertised a throw as 
a ‘Mohair Throw’ or ‘Pure Mohair Throw’ when the throw was 
approximately 65 per cent acrylic. Ezibuy also incorrectly 
labelled and advertised a shawl as a ‘Pashmina Shawl’ with a 
fibre content of 70 per cent pashmina (cashmere wool) and 
30 per cent silk in circumstances where the fibre content of the 
product was actually a cotton/polyester blend. 

MR 223/08 

Undertakings accepted over ‘free’ services claims 

Fairfax Digital Australia and New Zealand Pty Ltd 
acknowledged concerns by the ACCC that advertisements 
representing the Domain mobile phone property listing search 
service as ‘free’ may have been misleading. 

The ACCC was concerned about the banner advertisement on 
websites that Domain mobile phone services were free to 
consumers, when in fact users would incur charges by their 
telecommunications provider.  The ACCC accepted court 
enforceable undertakings from Fairfax Digital. 

MR 212/08 
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Consumers warned to check smartphone technology plans  

The emergence of new smartphone technology, such as the 
recent release of the Apple iPhone 3G, led the ACCC to issue a 
note of warning to consumers. 

The ACCC is particularly concerned that consumers may be 
misled if they are not made sufficiently aware that their data 
allocations can be exceeded—at significant cost. In the case of 
smartphones, consumers can download greater amounts of 
information from the internet than ever before so there is the 
potential for them to exceed their phone plan value and incur 
considerable additional charges. 

The ACCC will remain vigilant in this new area and where 
concerns are raised over inadequate disclosure of terms and 
conditions of data use, it will act quickly. 

MR 204/08 

Misleading claims of work opportunities  

The ACCC instituted legal proceeding against ATS All Trades 
and Services Pty Ltd for alleged false, misleading and deceptive 
conduct. 

It is alleged that ATS All Trades and Services made misleading 
representations regarding the quality and nature of the list of job 
opportunities provided to members, the availability of discounts 
to members and the provision of a webpage that would be 
displayed after conducting a Google search. 

The ACCC also commenced proceedings against Mr John 
Barry, the director of ATS All Trades and Services, and Mr 
Aaron Bell, a company employee.   

MR 203/08 

Diamond seller fined $220 000 for misleading consumers 

Diamond merchant, Carrerabenz Diamond Industries Pty Ltd, 
pleaded guilty in the Federal Court to 27 charges laid against 
the company by the ACCC for misleading consumers in the 
promotion of a series of diamond sales. 

The court heard the company placed advertisements in national 
newspapers and listed each diamond or item of diamond 
jewellery with a unique stock number, together with a ‘usual 
marked price’ and a ‘crazy price’. In each case, the ‘usual 
marked price’ was substantially higher (by between 42 per cent 
and 233 per cent) than the ‘crazy price’ offered. 

The company admitted to the court that the items had not 
previously been offered for sale in Australia, or offered at the 
‘usual marked price’ as claimed. The company was fined a total 
of $220 000. 

MR 197/08 

PRODUCT SAFETY 

Online trader recalls child restraint systems for cars 

Xport Investments Pty Ltd issued a voluntary recall of two 
models of child restraint systems for use in motor vehicles after 
the ACCC raised concerns that the systems may not comply 
with the prescribed consumer product safety standard. After the 
ACCC raised its concerns Xport Investments immediately 
conducted a national consumer recall. 
MR 248/08 

WA retailer supplies non-compliant bunk beds 

The ACCC accepted court enforceable undertakings from 
Living Momentum, which sold bunk beds that did not comply 
with Consumer Protection Notice No. 1 of 2003—Consumer 
Product Safety Standard: Bunk Beds. 

Living Momentum cooperated with the ACCC and responded to 
concerns by immediately ceasing supply of the bunk beds, 
publishing a product safety recall notice, commencing a process 
of contacting customers who bought the bunk beds to inform 
them of the recall and informing its overseas suppliers of the 
problem. 

MR 219/08 

Undertaking from sunglass retailer for non compliance  

The ACCC accepted a court enforceable undertaking from 
Busby Distribution Pty Ltd, trading as Aldo Australia, after it 
supplied sunglasses that failed to comply with the prescribed 
mandatory safety standard. 

The sunglasses failed to comply with the labelling requirements 
of the standard, as they did not state the lens category number 
and corresponding description. Aldo conducted a voluntary 
product recall. 

MR 215/08 

Non-compliant children’s night gowns recalled 

The ACCC accepted court enforceable undertakings from 
Lincraft Australia Pty Ltd and Cotton Dreams Pty Ltd after 
certain bathrobes imported by Cotton Dreams and sold through 
Lincraft stores failed to comply with the mandatory safety 
standards for children’s nightwear. 

The bath robes failed to qualify for any of the four fire hazard 
categories and as such should not have been sold. Both 
companies took immediate action to rectify the problem and 
withdrew the garments from sale and carried out a voluntary 
product recall. 

MR 188/08 

RESTRICTIVE TRADE PRACTICES 
 
Alleged resale price maintenance by children’s clothing 
supplier  

The Federal Court ordered Oobi Baby Pty Ltd to pay $40 000 in 
penalties after the ACCC commenced proceedings alleging the 
company engaged in resale price maintenance in relation to the 
range of infant toy and clothing products that it imports and 
distributes to retailers throughout Australia. 

The company admitted illegally inflating the internet retail 
prices of the products it designs, imports and distributes 
throughout Australia.  

MR 251/08 & MR 207/08 

Health care supplier bundling a misuse of market power 

The Full Federal Court issued orders declaring that Baxter 
Healthcare breached the misuse of market power and exclusive 
dealing provisions of the TPA when it entered long-term 
contracts with state purchasing authorities. 
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The contracts related to bundling the supply of sterile fluids 
with peritoneal dialysis products used by people with kidney 
failure. The court found that Baxter, which is the sole supplier 
of sterile fluids, had taken advantage of its market power to 
structure the terms on which it offered to enter into contracts for 
the supply of these products. The court found that Baxter’s 
purpose in leveraging its market was to deter or prevent 
competitors from being competitive in the supply of peritoneal 
dialysis products.  

Having made declarations that Baxter’s conduct contravened 
the TPA, the Full Federal Court has remitted the matter to a 
single judge of the Federal Court to consider the imposition of 
penalties and other relief. 

MR 233/08 

Proceedings against regional taxi company 

The ACCC instituted proceedings in the Federal Court against 
White Top Taxis Limited, a taxi network in the country 
Victorian town of Shepparton. 

The ACCC alleges that three directors and a driver gave effect 
to a series of anti-competitive rostering arrangements in 
contravention of the Competition Code of Victoria and sought 
to induce other taxi driers and operators to abide by the 
rostering arrangements. The ACCC is seeking: declarations, 
injunctions, a trade practices compliance program, pecuniary 
penalties and costs. 

MR 225/08 

Investigation into community newspaper undertaking 
compliance 

The ACCC concluded its investigation into compliance by 
Fairfax Media Limited with its undertaking to the ACCC. 

The ACCC’s investigation was undertaken in response to 
changes made by Fairfax to the format and content of The 
Newcastle and Lake Macquarie Post and The Hunter Post 
newspapers, prior to the sale of these newspapers as required by 
the undertaking. The ACCC was concerned that the changes 
made by Fairfax potentially affected the viability of the Post, 
and its ability to compete with other community newspapers 
retained by Fairfax with a similar circulation area to that of the 
Post. 

In January 2008 Fairfax agreed to implement remedial 
arrangements immediately, designed to ensure the ongoing 
viability of the Post. The ACCC has since been monitoring 
Fairfax’s compliance with these arrangements. The ACCC is 
satisfied that the remedial measures taken by Fairfax have 
addressed the concerns. 

MR 220/08 

MERGERS AND ACQUISITIONS 
Westpac’s proposed acquisition of St George not opposed 

The proposed acquisition of St George Bank by Westpac is 
unlikely to substantially lessen competition under s. 50 of the 
TPA in the markets in which they compete. 

The ACCC reached the conclusion that, while St George is a 
relatively innovative and dynamic competitor with a strong 
focus on customer service, other competitors to the merged 

entity that remain in the market will continue to play a similar 
role. 

The Public Competition Assessment is available on the ACCC’s 
website, www.accc.gov.au/publiccompetitionassessments. 

MR 228/08 

Proposed health insurance acquisition not opposed  

The ACCC will not intervene in the proposed acquisition of 
Australian Health Management Group Limited by Medibank 
Private Limited. 

In reaching its decision the ACCC found that there are likely to 
be alternative providers of health management services 
currently operating or capable of expanding their operations to 
form an alternative to the merged entity for small to medium 
PHI providers. 

MR 226/08 

Undertaking in Dairy Farmers acquisition accepted 

The ACCC will not intervene in the acquisition of Australian 
Co-operative Foods Ltd (Dairy Farmers) by National Foods Ltd 
and Warrnambool Cheese and Butter Factory Company 
Holdings Ltd, after accepting court enforceable undertakings 
from National Foods and its holding company Kirin Holdings 
(Australia) Pty Ltd. 

The ACCC is satisfied that the proposed acquisition, subject to 
the court enforceable undertaking, would be unlikely to 
substantially lessen competition in the relevant markets. 

MR 211/08 

AUTHORISATIONS AND NOTIFICATIONS 
IATA tariff coordination system granted authorisation 

The ACCC issued a determination granting authorisation to the 
International Air Transport Association for its new passenger 
tariff coordination system. The ACCC also extended 
authorisation to the current system to allow a transition period.  

The ACCC considers that significant steps have been taken to 
address previous competition concerns regarding the sharing of 
information and the impact of IATA fares in the market.   

MR 244/08 

Immunity removed for speedway racing notifications 

The ACCC issued a decision revoking third line forcing 
notifications that enable National Association of Speedway 
Racing to restrict its licensees from racing only at NASR-
approved tracks and venues. 

While acknowledging there is significant public benefit in 
having safety standards for speedway tracks and venues, which 
are monitored and enforced, the ACCC considers a significant 
public detriment results from preventing NASR licensees from 
racing at tracks and venues which are not approved by NASR, 
but which otherwise meet the appropriate safety and insurance 
standards. 

The ACCC has also revoked similar notifications lodged by the 
national governing body for each of the sprint car, saloon car 
and V8 dirt modified car-racing divisions, proposed to make 
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membership conditional upon obtaining a licence from NASR 
and restricting their drivers to racing at approved tracks. 

243/08 

Authorisation of central Queensland councils joint 
arrangements for waste management 

The ACCC issued a determination granting authorisation to the 
Rockhampton, Gladstone, Central Highlands and Isaac regional 
councils to allow them to conduct a joint tender for the 
provision of water, recyclables and ancillary waste services.  

The ACCC considers that the joint tender is likely to result in 
cost savings to ratepayers and potentially environmental 
benefits through the introduction of best practice recycling and 
the diversion of waste from landfill. 

MR 232/08 & MR 199/08 

Authorisation to AMA NSW collective bargaining 

The ACCC granted authorisation to a collective bargaining 
arrangement put forward by the Australian Medical Association 
(NSW). 

AMA NSW proposes to collectively negotiate with NSW 
Health and public health organisations, including area health 
services, the terms of contracts for visiting medical officers in 
the New South Wales public hospital system. 

MR 231/08 

Final decision on plastic bag charge trial 

The ACCC issued its final decision to grant authorisation to the 
Australian National Retailers Association to conduct a four-
week trial of a 10 cent charge for lightweight shopping bags.  

The trial will take place at Coles, Woolworths and IGA 
supermarkets in Narre Warren, Wangaratta and Warrnambool in 
Victoria. 

The ACCC considers that the proposed trial has the potential to 
result in benefits to the public by providing some evidence of 
the extent to which the charge will reduce bag usage and by 
assisting governments to determine the most effective way to 
achieve their goal of reducing plastic bag consumption. 

MR 225/08 & 201/08 

Authorisation to Myer for joint promotions 

The ACCC issued a draft determination proposing to grant 
authorisation to Myer to enable it to continue to invite 
concession businesses operating within Myer stores to 
participate in its various promotions. 

The ACCC considers that the arrangements will result in a 
significant public benefit in the form of reduced prices for 
consumers by facilitating the participation of concession 
businesses in periodic sales and through the simplification of 
Myer promotions. 

MR 222/08 

Conditional authorisation of standard flood definition 

The ACCC issued a decision proposing to grant conditional 
authorisation to the Insurance Council of Australia for a 
proposed common definition of ‘inland flood’. 

The ACCC considers that the proposed standard definition has 
the potential to result in benefits to consumers, predominantly 
by helping consumers to better understand their policies, 
including  what the y are covered for. 

The ACCC has proposed a number of conditions which are 
aimed at improving the transparency of the Insurance Council’s 
proposal.   

MR 190/08 

Authorisation of cartage allocation system 

The ACCC granted revocation and substitution of authorisation 
to CEMEX Australia for the continued operation of its 
premixed concrete cartage allocation system. 

The Equal Opportunity of Trips (EOT) system is intended to 
equalise work opportunities for lorry owner–drivers in Western 
Australia. The ACCC considers that the EOT system produces 
some public detriment as a result of reduced competition; 
however, it is satisfied that the continued operation of the 
system is likely to result in the public benefit of continued 
industrial harmony and some reduction in transaction costs, 
which would outweigh the detriment. 

MR 189/08 

REGULATED SERVICES 
Some Telstra metropolitan services granted exemptions 

The ACCC made an in-principle decision to grant Telstra 
exemptions from its obligations to supply two ‘declared’ 
services in parts of metropolitan Australia, subject to a number 
of conditions. The exemptions, which cover 248 exchange 
service areas, are not as broad as those requested by Telstra. 

The rationale for granting the exemptions is that access 
regulation should focus on those elements of the fixed-line 
network that continue to represent ‘enduring bottlenecks’, 
which refers to a network element or facility that exhibits 
natural monopoly characteristics and is ‘essential’ to providing 
services to end users in downstream markets. The ACCC is of 
the view that wholesale voice services no longer represent an 
‘enduring bottleneck’ in the areas subject to exemption.   

MR 241/08 & MR 229/08 

Telecommunications pricing principles released 

The ACCC issued final pricing principles and indicative prices 
for the local carriage service (LCS) and the wholesale line 
rental (WLR) service for 2008–09. The ACCC’s indicative 
prices are determined by deducting Telstra’s avoidable retail 
costs from the retail prices of chosen benchmarks. 

The ACCC took the view that the appropriate retail benchmarks 
for the LCS and WLR service are Telstra’s unbundled 
HomeLine Part and BusinessLine Part services. 

MR 221/08 
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ACCC to oversee access to Telstra exchange facilities 

The ACCC has made a record-keeping rule requiring Telstra to 
keep and retain records and give reports to the ACCC relating to 
access to Telstra exchange facilities. 

The rule requires Telstra to give monthly reports, including 
details of Telstra decisions to cap and uncap exchanges and the 
amount of space in an exchange reserved by Telstra for its own 
anticipated future requirements. It also requires Telstra to report 
on the details of queued access seekers, their position in the 
queue and any progress in the queue. 

MR 196/08 

Data on take-up of broadband access services  

The ACCC published details of the take-up of broadband access 
services on Telstra’s copper network. The data provides, for the 
first time, details of the take-up of these broadband access 
services between metropolitan, regional and rural areas. The 
data shows three quarters of these services—and the bulk of 
unconditioned local loop services and line sharing services—are 
located in metropolitan areas. Details of voice-only lines are 
also provided. The ACCC has begun consultation with Telstra 
about publication of this information at the end of each quarter. 

MR 205/08 

Telecommunications access dispute 

The ACCC received notification of a number of 
telecommunications access disputes under Part XIC of the TPA. 
The disputes relate variously to Telstra’s supply of the line 
sharing service and the unconditioned local loop service. 

MR 191/08 and MR 195/08 

Final decision on Australia Post’s proposed price increases 

The ACCC issued a final decision not to object to Australia 
Post’s proposal to increase the price of the basic postage rate 
from 50c to 55c. The ACCC also decided not to object to their 
proposal to increase other letter prices, including large ordinary 
letters and small and large PreSort bulk mail.   

MR 218/08 

Undertaking accepted for interstate rail access 

The ACCC accepted an undertaking from the Australian Rail 
Track Corporation that provides train services to access much of 
Australia’s interstate rail track. 

ARTC’s undertaking sets out the principles and processes under 
which ARTC, as an infrastructure provider of rail, will be 
obliged to provide access to business wishing to run trains on 
ARTC’s interstate rail network. The ACCC’s approval of the 
undertaking will allow rail operators to use the track and 
compete for rail business. 

The undertaking is particularly important as continued growth 
in rail freight volumes and rail efficiency is likely to be of 
increasing significance to Australia’s long-term 
competitiveness. 

MR 217/08 

Position paper for water market rules  

The ACCC released its position paper seeking submissions on 
the development of water market rules. The water market rules 
form a key component of the Water Act 2007, which creates 
new institutional and governance arrangements to address the 
sustainability and management of water resources in the 
Murray-Darling Basin. 

The rules will ensure that policies or administrative 
requirements of operators of irrigation infrastructure who hold a 
group water access entitlement on behalf of their member 
irrigators do not unreasonably prevent or delay trade. 

MR 193/08 
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January/February 2009 

From the Small Business Deputy Chair 
As I take over the reins of ACCC briefing from ACCC Small 
Business Commissioner John Martin, I am pleased to introduce 
an Appendix to this publication that we have called the Small 
Business Update. It brings together recent policy developments 
and research into small business issues compiled by the ACCC 
library. 

In this edition of ACCC briefing there is reference to new 
ACCC merger guidelines and important legal action in 
franchising and unconscionable conduct matters. 

If small business readers have any queries I suggest you initially 
contact our Infocentre on 1300 302 502 or connect to the ACCC  
Website www.accc.gov.au 

Michael Schaper 

Small Business Deputy Chair 

NEW DEVELOPMENTS 
Guidance for water operators and customers 

The ACCC issued three major publications designed to assist 
irrigators, water brokers and water exchanges to understand 
their rights and responsibilities under the TPA. 

In recent years there has been a significant increase in the 
volume of water trading with many irrigators relying on brokers 
or exchanges to help them find a buyer or seller and to organise 
the necessary paperwork. 

The TPA establishes fair trading obligations for water brokers 
and exchanges and the ACCC’s publications help all parties to 
understand their rights. The publications include tips for 
looking for brokers and exchanges, examples of conduct likely 
to breach the TPA, and the steps to take to resolve disputes with 
a broker or exchange. 

The publications are available on the ACCC website or by 
calling the ACCC Infocentre on 1300 302 502. 

MR 322/08 

ACCC issues revised Merger Guidelines 

The ACCC has issued its revised Merger Guidelines 2008, 
outlining the general principles used for merger analysis, under 
section 50 of the TPA. 

The revised merger guidelines were developed with a greater 
emphasis on competitive theories of harm and the effect of 
constraints, enabling a more integrated analysis and provide a 
better reflection of the approach that has developed in recent 
years, in line with international best practice, contemporary 
views on anti-trust analysis and the ACCC's experience.  

The revised guidelines and the growing body of public 
competition assessments posted on the ACCC website, provide 
for greater predictability, transparency and certainty to merger 
parties, the business community, their advisers and the public. 

The valuable input from businesses and the trade practices 
advisory community on a draft released last year resulted in a 
number of changes – the most notable of which was to simplify 
the notification threshold the ACCC introduced to filter and 
limit the merger reviews conducted, to those that may 
potentially raise competition concerns. 

The ACCC will apply the revised guidelines flexibly and will 
continue to assess each merger according to its specific nature, 
the industry and the particular competitive impact likely to 
result. 

MR 326/08 

CODES OF CONDUCT 
Court reinforces horticulture code 

In the first case decided under the Horticulture Code of 
Conduct, the Federal Court, Darwin, declared that a horticulture 
merchant, Grove and Edgar, failed to comply with the code’s 
pricing requirements in its dealings with two mango growers. 

Although the code has only been in effect for 18 months, Justice 
Reeves reminded agents and growers of the need to familiarise 
themselves with its terms and to ensure they comply with it. 

The case highlights the need for agents and growers to agree on 
a price in writing prior to, or immediately upon, delivery of any 
produce. 
 
MR 371/08 

Horticulture code breaches in Queensland 

Atkinson Produce, trading as Murray Brothers, acknowledged it 
contravened the Horticulture Code of Conduct by trading under 
produce agreements and terms of trade that did not fully comply 
with the code.  Atkinson also admitted that on some occasions it 
failed to agree to prices in writing with growers, and may have 
inadvertently misled some growers about the compliance of 
documents. 

Atkinson undertook to redraft its current agreements and terms 
of trade so that they comply with the code and notify affected 
growers. Atkinson will also arrange, at its expense, a trade 
practices law seminar on the code for its management, 
employees and growers. 

MR 344/08 
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CONSUMER AND SMALL BUSINESS PROTECTION 

Interim injunctions over stock allocation to franchisees 

The Federal Court of Australia ordered interim injunctions 
restraining Allphones from giving and representing that it will 
give preferential treatment to franchisees who have signed new 
agreements and/or a deed of release in favour of Allphones, 
until the final hearing of the ACCC's allegations.   

The ACCC sought the injunctions restraining Allphones from 
giving effect to a stock allocation policy as set out in an email 
sent by its CFO, Mr Tony Baker, to franchisees. The email 
stated that Allphones would preferentially assign stock to 
franchisees who had signed a deed of release and Allphones 
owned stores, setting out various reasons why this new policy 
was necessary.  The ACCC alleged that those reasons were 
ridiculous and that the threatened stock allocation policy was to 
force franchisees to sign a new agreement or a deed releasing 
Allphones from damages claims.   

The ACCC alleged Allphones' proposed new stock allocation 
policy was, in the circumstances, unconscionable and/or 
misleading and deceptive in contravention of the TPA.  

NR 005/09 

Undertakings to Federal Court in unconscionable conduct 
case 

Potential customers for some online business directories will be 
made aware that they are being solicited for advertising 
following undertakings to the Federal Court by Gold Coast 
company Australialink Pty Ltd. 

In proceedings instituted on 3 December, the ACCC alleged 
that the ways in which Australialink solicits listings for its 
directories are misleading or deceptive as to whether the 
recipient has had prior dealings with the company.  The ACCC 
further alleges that Australink engaged in misleading or 
deceptive conduct by sending out notices purporting to be 
official court forms, in pursuit of payment for its directory 
listing services.  

The ACCC also alleges that the overall business practice of 
Australialink in soliciting listings is in all circumstances 
unconscionable and in breach of section 51AC. 

The undertakings will limit any further alleged consumer harm 
and will continue until final determination of the matter or 
further order of the court. 

MR 357/08 

Jeweller fined for false “was/now” price advertising  

Ascot Four Pty Ltd, the former owner of the jewellery retailer 
Zamel’s, was fined $380 000 after it was found guilty of 
making false and misleading representations about the price of 
jewellery. 

Ascot Four was found to have falsely represented that during 
the sale period the purchase of each of 11 items in their 2005 
Christmas catalogue would have resulted in a saving of the 
difference between a sale price and a strike through price. 

In addition to the fine Ascot Four has been ordered to pay the 
ACCC’s costs.  

NR 012/09 

Wine retailer corrects misleading promotions 

A South Australian wine retailer, Moving Juice, acknowledged 
it is likely to have misled and deceived consumers during its 
sales promotions when it represented that consumers would 
receive a ‘free’ and ‘absolutely free’ slab of Coopers Beer with 
the purchase of a dozen bottles of Dog Leg wine. An ACCC 
investigation found that the price of a dozen bottles of wine had 
been increased to incorporate most of the cost of the beer. 

During April 2008, Moving Juice also advertised wine on its 
website using ‘Was $X Now $Y’ price comparisons, despite 
never having sold or offered the wine for sale at the higher 
‘was’ prices since October 2007. 

Moving Juice gave court-enforceable undertakings that it will 
not use misleading or deceptive representations about price in 
their advertising, will print corrective notices and donate $2 000 
to a charity of their choice. 

NR 001/09  

Outdoor store misled customers 

The Federal Court found that Harbin, trading as Ray’s 
Outdoors, engaged in misleading and deceptive conduct over its 
Elizabeth store opening sale when it advertised a Rio Grand 
BBQ for $99, with a strike-through price of $299.99. 

The court found the advertisement misrepresented what 
customers would have paid for the barbeque immediately before 
the sale and what they would have saved.   

Harbin was been ordered to put a corrective notice in The 
Advertiser as well as pay the ACCC’s costs. 

MR 337/08 

Court finds employment services operator in breach of 
undertakings 

The Federal Court made declarations that Mr Richard 
Alexander Roberson breached the terms of a court-enforceable 
undertaking he had previously provided to the ACCC under 
s.87B. 

The undertaking resolved an investigation into Mr Roberson’s 
business, Backpacker Employment Services, for alleged 
breaches of the Act that related to the availability, terms and 
conditions of employment opportunities. 

Mr Roberson had represented that he could supply fruit picking 
jobs to unemployed persons who purchased a subscription from 
him, for the duration of that subscription period. He also stated 
that accommodation was readily available. An investigation by 
the ACCC revealed that Mr Roberson had no reasonable 
grounds on which to base these representations. 

MR 340/08 

Nappy biodegradability claims declared false  

The Federal Court declared that claims by Perth-based company 
SeNevens International about the biodegradability of its Safeties 
Nature Nappy were false and misleading.  

SeNevens claimed that the whole of the nappy, including nappy 
disposal bags, were 100% biodegradable when in fact the nappy 
contained plastic components that are not capable of being 
broken down by the biological activity of living organisms. 
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The court imposed injunctions preventing SeNevens from 
engaging in similar conduct in the future and ordered that 
SeNevens publish a corrective advertisement on its website. 

MR 342/08 

Designer Brand Outlet website misled consumers 

Consumers buying from the Designer Brand Outlet website had 
been misled, the Federal Court declared. The ACCC had alleged 
that Bindert (Ben) Kloosterman and Xin Fan (Lucy), operators 
of the website, engaged in misleading and deceptive conduct.   
It alleged this included making representations that genuine 
designer label women’s clothing was available to buy when in 
some cases no items were supplied and in others the clothing 
was counterfeit. 

The court has granted injunctions restraining Mr Kloosterman 
and Ms Shi from engaging in similar conduct for 5 years and 
they have been ordered to pay the ACCC’s costs. 

MR 355/08 

Telemarketing scam hitting consumers hard 

Telemarketing conmen, believed to be based in Hong Kong, are 
targeting Australian consumers, particularly those with Chinese 
surnames. 

Consumers are tricked by the scammers into paying upfront fees 
for club memberships, taxes and other charges by the promise 
of a large win. 

The ACCC has advised consumers to beware of such calls and 
to advise friends and family of the scam. 

MR 367/08 

Autobarn receives a “sobering” warning 

Autobarn provided a court-enforceable undertaking to the 
ACCC after concerns about representations made on the 
packaging of a personal breathalyser.  

The AL6000 Lite personal digital breathalyser packaging 
claimed to meet with an Australian Standard for personal 
alcohol testing devices when it did not. 

Autobarn provided an undertaking that it would cease to engage 
in the potentially contravening conduct, ensure that any 
products that feature an Australian Standard comply with that 
standard and publish corrective notices in national newspapers 
and in-store. 

MR 315/08 

Australian Made logo misused 

Jeune International, a cosmetics and therapeutic goods supplier, 
admitted using the Australian Made logo without the 
permission of the Australian Made Campaign Limited (AMCL). 

The company admitted engaging in misleading and deceptive 
conduct and contravened s53(c) which relates to the making of 
false representations regarding, among other things, that goods 
have a certain sponsorship or approval. 

Jeune has since obtained approval from AMCL to use the logo 
on its products and has given court-enforceable undertakings 

that it will not use the logo without certification from AMCL in 
future. 

MR 330/08 

False 'Australian Made' claims by blanket supplier 

In another origin claim matter Creswick Woollen Mills 
admitted making false Australian Made claims for its premium 
merino wool blankets for the past three years, following an 
ACCC investigation. The blanket material was spun and woven 
in China, with only the cutting and sewing done in Australia.  

Creswick Woollen Mills acknowledged the ACCC's view that 
substantial transformation of its merino wool blankets did not 
take place in Australia.  Under the Act, goods can only be 
represented as being of Australian origin if they have been 
substantially transformed in Australia, and at least 50 per cent 
of the costs of manufacturing the goods have been incurred in 
Australia.   

Creswick gave the ACCC court enforceable undertakings that it 
will publish a corrective notice in major daily newspapers and 
on its website acknowledging the falsity of its Australian Made 
claims and that it may be liable under the Act to compensate 
consumers who purchased the blankets. Creswick will also 
notify its retailers to remove all Australian Made claims from 
the packaging of the blankets that they currently have in stock. 

MR 365/08 

Telecommunications provider misled consumers 

The ACCC obtained orders by consent after Clarus Telecom 
engaged in false and misleading conduct in relation to claims 
made through its telemarketers that the company and its 
services were affiliated with or provided on behalf of Telstra.  

The court declared that Clarus made false and misleading 
representations as at no time did it have Telstra affiliation or 
approval.  The court also accepted an undertaking from Clarus 
that it would cease making the representation and implement a 
number of corrective measures. 

MR 331/08 

PRODUCT SAFETY 
Children’s toy and cosmetic product fail to meet standards 

The ACCC accepted court enforceable undertakings from the 
Reject Shop after it supplied a children’s toy that exceeded 
permissible lead levels and a cosmetic product which did not 
comply with mandatory product information standards. 

The Reject Shop acknowledged the ACCC’s concerns and 
immediately removed the toy from sale and issued a voluntary 
product recall. 

They also distributed to their outlets, stickers listing ingredients, 
for placement on Universal Wipes packaging after Universal 
Wipes failed to meet the consumer product information 
standard. 

The company will also implement a number of corrective 
measures to prevent such conduct in the future. 

NR 003/09 
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Undertakings for incorrect labelling of cosmetics  

The ACCC accepted a court-enforceable undertaking from 
Mildon Pty Ltd, trading as Challenge International (Aust), after 
it acknowledged that a number of cosmetics products it supplied 
did not comply with the mandatory product information 
standard.  Challenge has agreed that it will cease to supply 
cosmetic products that do not comply with the standard, and to 
implement procedures to ensure compliance with this standard 
in the future. 

Challenge International also acknowledged that in supplying 
non-compliant cosmetic products it may have misled or 
deceived consumers and be in breach of the consumer 
protection provisions. 

Importers, suppliers and retailers of cosmetics must ensure that 
the products they sell comply with the cosmetics standard as it 
is important to have correct labelling so consumers can identify 
ingredients which may cause allergic reactions. 

MR 372/08 

Recall of unsafe infant’s flotation devices 

Playcorp Pty undertook an urgent voluntary recall of their Deep 
Blue and Aqua Spirit flotation devices for infants. A defective 
valve was discovered in the products, which may cause the 
devices to rapidly deflate during use, exposing an infant to the 
risk of drowning. 

The ACCC commended Playcorp for taking preventative action 
even though no injuries or accidents had been reported. 

MR 341/08 

Unsafe toys recalled after ACCC internet survey 

An ACCC Christmas toy internet survey revealed three 
dangerous babies’ toys sold by a number of online traders. 

The products: a Rosali pacifier chain, a Gepetto wooden bead 
rattle and a Gepetto wooden bell rattle toy were withdrawn from 
sale following testing.    

Suppliers are reminded that products sold over the internet are 
also subject to the mandatory product safety standards and bans. 

MR 356/08 

Treadmill safety alert 

The ACCC issued a new Safety Alert on treadmills following a 
recent report by the New South Wales Product Safety 
Committee that found there was an urgent need to alert and 
educate users of treadmills about the hazards treadmills present 
to children.   

The Safety Alert notes that over the past three years, more than 
100 serious accidents associated with treadmills have occurred 
in Australian homes. 

The Safety Alert, which will be available in hard copy or from 
the ACCC's website, warns treadmill users to always keep 
young children away from fitness machines.  It supplements 
other safety alert brochures published by the ACCC on goods 
which have proven dangerous to vulnerable members of the 
community, such as children and the elderly. 

MR 310/08 

RESTRICTIVE TRADE PRACTICES 
Airlines price fixing cartel in air cargo 

The Federal Court ordered Qantas Airways Limited to pay $20 
million and British Airways to pay $5 million in pecuniary 
penalties for breaching the price fixing provisions of the TPA. 
In separate proceedings the ACCC had alleged Qantas and 
British Airways had both reached an understanding with other 
international airlines about the imposition of fuel surcharges on 
air cargo across its global networks between 2002 and early 
2006. 

Qantas admitted to making and giving effect to the 
understanding, repeatedly exchanging assurances amongst 
airlines in the implementation of fuel surcharge increases and 
reaching local agreements in certain Asian countries. 

The penalty reflects the serious nature of the cartel 
contraventions and Qantas' large share of the Australian 
segment of the market. However, they also take into account the 
high cooperation Qantas gave in the course of the ACCC's 
investigation. Qantas made extensive admissions and, once 
aware of the conduct, Qantas undertook a comprehensive 
investigation. In addition, it provided the ACCC with relevant 
documents and ensured that staff were available for interview.  

British Airways admitted it arrived at an illegal understanding 
with Lufthansa and cooperated fully during the investigations 
and continues to assist the ACCC’s ongoing investigations into 
the conduct of other airlines. 

MR 351/08 and MR 352/08 

Proceedings continue against other airlines 

As a result of its ongoing investigation into price fixing cartels 
in the air cargo industry, the ACCC also instituted proceedings 
against Singapore Airlines Corho Pte Ltd. 

The ACCC alleges that Singapore Airlines Cargo entered into 
fuel surcharge and security surcharge price fixing arrangements 
with other international air cargo carriers. 

A date for the court hearing was set for February 2009 and the 
ACCC continues to investigate other airlines who may be 
involved in similar arrangements. 

MR 370/08 

Proceedings against boating manufacturer for retail price 
maintenance 

The ACCC instituted legal proceedings against Telwater Pty 
Ltd, the largest manufacturer of aluminium boats in Australia. 

The ACCC alleges that Telwater engaged in resale price 
maintenance when it advised dealers they could not advertise 
certain products below a specified price, referred to as the 
‘brochure price’.  

NR 007/09 

$120 000 penalty against sports gear maker 

A supplier of sports compression garments found to have 
engaged in resale price maintenance was penalised $120 000.    
Skins Compression Garments was also found to have engaged 
in misleading and deceptive conduct in advertising and 
promoting its products. 
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The court declared that Skins engaged in resale price 
maintenance when it induced an Adelaide retailer not to 
advertise Skins products at a discount and ordered that they pay 
a penalty of $120 000. It also ordered that a representative of its 
South Australian agent representative involved in the conduct 
pay a penalty of $14 000. 

The ACCC alleged that Skins paid sports stars such as cricketer 
Brett Lee to endorse their products, despite claiming in 
advertisements that it does not pay sports stars to wear or 
endorse its products.  It also provided substantial quantities of 
Skins products to these sports stars, but claimed it did not 
provide products to sports stars without payment. 

MR 343/08 

AUTHORISATIONS AND NOTIFICATIONS 
Airline Cooperation Agreement denied authorisation 

The ACCC denied authorisation to Air New Zealand and Air 
Canada to give effect to a Cooperation Agreement. 

The proposed agreement would involve the two airlines jointly 
promoting and selling direct flights between Sydney and 
Vancouver, with the two airlines pooling and sharing revenue. 

The ACCC is concerned that the proposed agreement is likely 
to reduce competition for flights between Australia and Canada 
as Air New Zealand and Air Canada are two of the four main 
carriers on the route. 

NR 011/09 

Recruitment association allowed to implement code 

The ACCC granted the Recruitment & Consulting Services 
Association Limited (RCSA) authorisation for five years to 
make arrangements involving the latest versions of its Code for 
Professional Conduct and related documents.   

The code for RCSA members sets out guidelines for 
professional and ethical best practice in the recruitment services 
industry. The authorised arrangements are expected to provide 
ongoing effective industry regulation and promote equitable 
dealings and enhanced business efficiency in the recruitment 
services industry.  

NR 009/09 

David Jones proposal given draft approval  

The ACCC issued a draft determination proposing to grant 
authorisation to David Jones to continue to invite retail brand 
management businesses operating within its stores to participate 
in certain storewide promotions and discounts. 

A number of merchandise suppliers operate separate businesses 
within David Jones stores. These ‘stores within stores’ are run 
independently of David Jones and, without authorisation, 
agreements between these businesses and David Jones 
regarding promotional offers could potentially raise concerns 
under the TPA. The ACCC believes that the participation of 
these businesses in David Jones promotions continue to benefit 
consumers by reducing prices and simplifying promotions. 

The arrangement does not allow for any broader arrangement 
between David Jones and concession businesses regarding the 
price of goods and services sold in David Jones stores. 

NR 006/09 

Independent record labels given right to collectively licence  

The ACCC did not object to the collective bargaining 
notifications lodged by Australian Independent Record Labels 
Association (AIR) for some of its members to offer joint 
licences to some users for the right to broadcast music videos.   

The users with which AIR members propose to collectively 
negotiate are Telstra, Optus, BigPond, Austar, Foxtel, MTV 
Networks, XYZ Networks and Fuel TV. 

AIR members propose to offer non-exclusive licenses covering 
the right to broadcast all music videos over which they hold 
copyright.  The ACCC believes joint licensing will lead to more 
efficient management of these rights, generating cost savings 
for both AIR members and users and assist in maintaining the 
viability of the Australian independent music sector. 

MR 002/09 

AMA given approval to collectively negotiate 

The ACCC authorised the Australian Medical Association 
(AMA) to collectively negotiate with relevant state/territory 
health departments the terms of contracts, including fees, for 
rural GPs providing services as Visiting Medical Officers in 
public hospitals and health facilities in rural areas of Australia 
(except NSW). 

The ACCC considers that an agreement would only be entered 
into if it were mutually beneficial to do so. The ACCC notes 
that participation in the collective negotiations is voluntary for 
both AMA members and state/territory health departments. 

The authorisation does not extend to collective boycott activity. 
If such conduct did occur the ACCC would investigate. 

MR 349/08 

Dentists granted authorisation for fee-setting in shared 
practices 

The ACCC granted authorisation to enable dentists and dental 
specialists in shared practices to agree on the fees they charge 
patients. Authorisation was sought by the Australian Dental 
Association Inc as dentists and specialists operating as separate 
legal entities may be at risk of engaging in price fixing and 
exclusionary conduct if they agree on the fees they will charge 
for treatments within the shared practice. 

The ACCC considers that allowing a common fee is likely to 
result in a public benefit where dentists and specialists operate 
under a common trading name from shared premises and 
facilities, and where patient records are shared and patients are 
treated by other members of the practice. 

MR 350/08 

ClubsNSW to collectively bargain with Tabcorp and Sky 
Channel 

The ACCC did not object to collective bargaining notifications 
lodged by ClubsNSW for collective negotiations with Tabcorp 
and Sky Channel. ClubsNSW proposes to collectively bargain 
on behalf of its 332 members to determine the terms and 
conditions for the supply of wagering and racing broadcast 
services. 

The notifications were lodged under the collective bargaining 
process, which offers a more affordable and streamlined way 
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for small businesses to gain approval to collectively bargain 
with a larger supplier or acquirer of goods and services. 

MR 345/08 

AHA’s collective bargaining authorisation varied 

The ACCC issued a determination varying authorisations 
granted to the Australian Hotels Association which covers 
various state and territory AHA Divisions collectively 
bargaining with service providers of wagering and broadcasting 
services.  

The AHA sought to extend the authorisation to include 
collective bargaining by the New South Wales Division with 
Tabcorp and Sky Channel as an existing authorisation for NSW 
arrangements expired. 

The authorisation granted to the AHA Divisions was subject to 
conditions imposed by the ACCC restricting the size of 
bargaining groups to no larger than state-wide and restricting 
information sharing between bargaining groups.  

MR 318/08 

Queensland lottery agents to continue collective bargaining  

The ACCC issued a determination authorising the continued 
collective negotiation by Lottery Agents Queensland Ltd 
(previously known as Golden Casket Agents Association Ltd) 
of terms and conditions of agency agreements between 
Queensland lottery agents and the Golden Casket Lottery 
Corporation. 

The arrangements provide lottery agents with the opportunity to 
have greater input into the negotiation of their contracts with 
Golden Casket. 

The collective bargaining arrangements are voluntary and 
individual lottery agents and Golden Casket are free to negotiate 
individual contracts if they prefer. 

MR 327/08 

Collective bargaining proposed by Catholic health service 

The ACCC proposes to authorise the Sisters of Charity Health 
Services Limited to collectively bargain with health funds, the 
Repatriation Commission and other suppliers.  The ACCC also 
proposes to allow the facilities to share certain information, 
such as data concerning a hospital’s activities, efficiency and 
costs, for the purpose of benchmarking.    

The ACCC believes that the proposed collective bargaining 
arrangements may result in cost savings and more efficient 
negotiation outcomes, whilst the information sharing can help 
efficiency improvements in a health facility. 

However, the ACCC does not propose to allow the network to 
collectively decide not to deal with health funds and the 
Repatriation Commission if collective negotiations fail. 
Collective boycotts significantly increase the anti-competitive 
effects of collective bargaining. 

MR 335/08 

 

 

MERGERS AND ACQUISITIONS 
ACCC not to oppose CBA and BankWest merger 

The ACCC will not oppose the proposed acquisition of 
BankWest and St Andrew’s by the Commonwealth Bank. 
Bankwest, a subsidiary of UK bank HBOS, was previously a 
keen competitor in the marketplace and had planned to expand 
its presence into the eastern states.  However, the ACCC 
received evidence that these expansion plans were to be 
significantly scaled back as a result of funding difficulties 
experienced by HBOS, following the global financial crisis. 

Following inquiries with financial regulators, BankWest's 
parent company, Australian and overseas banks and other 
consortia which may have had an interest in acquiring 
BankWest, the ACCC concluded that an alternative buyer was 
unlikely in the current funding environment.  The ACCC also 
concluded that, even if another buyer were in a position to 
acquire the business, it was highly unlikely they would choose 
to invest the capital required to proceed with the expansion 
plans.  

With BankWest no longer capable of the effective competition 
it has provided, the ACCC considered that the acquisition was 
unlikely to substantially lessen competition compared to the 
likely future state of competition if the acquisition did not 
proceed.  

This decision is specific to the circumstances of this acquisition 
and any further proposed acquisitions of regional banks by the 
four major banks will be carefully monitored. 

MR 347/08 

Proposed acquisition of Bartter Enterprises rejected  

The ACCC announced it intends to oppose the proposed 
acquisition of Bartter Enterprises by Baiada Poultry Pty Ltd 
concluding that the acquisition would be likely to substantially 
lessen competition in the markets for supply of processed 
chicken meat. 

After conducting extensive inquiries the ACCC found that the 
three national chicken processors – Baiada, Bartter and Ingham 
– currently supply the vast majority of processed chicken to 
large volume buyers and are the closest competitors of each 
other. 

As fast food restaurants comprise a large group of customers 
that are heavily reliant upon supply of high volumes of 
processed chicken, the ACCC concluded that the smaller 
processors face high barriers to expansion, and are unlikely to 
be capable of imposing an effective competitive constraint upon 
the merged entity.  The merger would be likely to result in a 
substantial lessening of competition, with effects on prices for 
the fast food restaurants and their consumers.  

NR 026/09 

REGULATED SERVICES 
Joint report on communications, infrastructure and services  

The Australian Communications and Media Authority (ACMA) 
and the ACCC have released a joint report titled 
Communications Infrastructure and Services Availability in 
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Australia 2008, which discusses the availability of broadband, 
fixed voice, mobile voice and mobile data in the community. 

The report identified an increase in broadband connection 
speeds, the number of broadband subscribers, and the number of 
3G users. The report also found that the number of fixed voice 
services remained stable. 

The report is intended to provide an overview of 
communications infrastructure and service availability across 
Australia in residential and small business retail markets and 
can be located on the ACCC’s website at www.accc.gov.au. 

MR 353/08 

ACCC publishes data on take-up of broadband access 
services 

The ACCC published information concerning the distribution of 
services supplied over Telstra’s customer access network, 
which is released in conjunction with the joint Australian 
Communications and Media Authority (ACMA) and ACCC 
report titled Communications Infrastructure and Services 
Availability in Australia 2008. 

The data is fundamental to a range of decisions that are before 
the ACCC, and the publication is aimed at ensuring the data is 
available for interested parties' information and comment. 

MR 354/08 
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June 2009 

From the Small Business Deputy Chair  

The new ‘Clarity in pricing’ amendments to the Trade 
Practice Act took effect on 25 May. The amendments 
require businesses who use component pricing to also 
provide a single figure that reflects the total price to be 
paid. These measures should ensure fair competition 
between businesses when it comes to price 
representations, as well as assisting consumers to make 
informed decisions. 

This edition of ACCC Briefing reports on several 
successful notifications of collective bargaining by 
small business groups across a range of different 
industries. 

The Small Business Update, also attached, contains 
some recent policy developments in relation to small 
business issues. 

Michael Schaper 
Small Business Deputy Chair 

NEW DEVELOPMENTS 

Proposed monetary penalties for civil offences 
Monetary penalties for civil offences under the 
proposed Australian Consumer Law would enhance the 
ACCC’s ability to protect consumers through better and 
timelier outcomes. 
The proposed powers include civil pecuniary penalties, 
banning orders, unfair contract terms, substantiation 
notices, representative actions and redress for non-
parties  
The introduction of civil pecuniary penalties for 
breaches of consumer protection provisions is an 
important and overdue reform. It will allow the ACCC 
to seek proportionate responses to breaches and to 
promote compliance with the law more effectively. 
NR 048/09 

Changes to component pricing 
Amendments to s. 53C of the Trade Practices Act 1974 
(TPA), relating to component pricing, took affect in 
May this year. If a business chooses to advertise part of 
the price of a particular product or service, it must also 

provide a single prominent figure that reflects the total 
price to be paid. 

The new law will not only mean consumers have 
accurate price information, but also that businesses have 
a more level playing field on which to compete when it 
comes to price representations. 
In addition to its industry-specific material, the ACCC 
has produced a general guide, News for business—
Component price advertising, to explain the new 
provision and its application across all industries. This 
guide is available at no cost on the ACCC website, 
www.accc.gov.au. 

NR 101/09 

CONSUMER AND SMALL BUSINESS PROTECTION  

Court dismisses appeal by former owners of 
Zamel’s 
The Federal Court dismissed an appeal made by Ascot 
Four, the former owners of the Zamel’s jewellery chain, 
and ordered that they pay the ACCC’s costs. 
In August 2008 the court found that Ascot Four falsely 
represented that the purchase of 11 items advertised in a 
Zamel’s Christmas catalogue would have resulted in a 
saving of the difference between the sale price and the 
strike-through price. In January 2009 the court ordered 
that a conviction be recorded on each of the 11 charges 
and that Ascot Four pay a penalty of $380 000.  
The Full Federal Court’s judgment reinforces the 
ACCC’s message to retailers who use two-price 
advertising—that the represented savings must be 
legitimate. The ACCC seeks truth in advertising and 
consumers have every right to expect it. 
NR 124/09 

Phone card sellers misled consumers 
The Federal Court declared that international phone 
card seller Cardcall engaged in misleading or deceptive 
conduct after action by the ACCC. 
The ACCC alleged that Cardcall engaged in misleading 
or deceptive conduct about its prepaid phone cards and 
vouchers by representing that no fees other than the 
timed call charges would apply when in fact service 
fees, connection and/or disconnection fees and 
surcharges applied. Cardcall also represented that a 
certain number of minutes was available when this 
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could, at best, only be achieved through one continuous 
call. 
Cardcall was ordered to place a corrective notice in 
various foreign language newspapers and on its website, 
and agreed to produce a generic consumer guide to fees 
and charges on prepaid phone products.  
Cardcall cooperated with the ACCC to bring about a 
speedy resolution of the action and consented to 
declarations, injunctions and other orders, and 
contributed to the ACCC’s costs. 
NR 119/09 

Proceedings instituted for alleged misleading 
representations 
The ACCC instituted proceedings in the Federal Court 
against Advanced Allergy Elimination over alleged 
representations by AAE that it can test for and 
accurately identify a substance to which a person is 
allergic, and that it can eliminate and successfully treat 
a person’s allergy. The ACCC alleges AAE cannot test 
for and treat a person’s allergies and that in making 
these representations AAE engaged in false and/or 
misleading conduct. 
NR 114/09 

Proceedings against dairy manufacturer 
The ACCC instituted proceedings against Harvey Fresh 
(1994) alleging misrepresentations about the origins of 
some cheese products. 
The ACCC alleges Harvey Fresh represented the place 
of origin of its blocks of matured cheese and semi-
matured cheese as the south-west of Western Australia 
when it was actually produced in Victoria.  
NR 112/09 

Injunctions obtained over misleading job 
advertisements 
The ACCC obtained Federal Court injunctions against 
IT business Zanok Technologies and its directors in 
relation to the promotion of employment in the IT 
industry. 
The ACCC alleges that Zanok placed employment 
advertisements on various websites, including 
MyCareer, Seek and Gumtree, offering various jobs in 
the IT industry, when in fact Zanok was not offering job 
opportunities but rather ‘IT training’, for which 
applicants were required to pay up to $4700.  
The ACCC alleges that despite assurances from Zanok 
and its agents, there was no guarantee of a job at the end 
of training. 
NR 115/09 

Proceedings over alleged pyramid scheme 
The ACCC instituted proceedings against Cosic 
Holdings Pty Ltd and its director for participation in the 

alleged pyramid scheme known as Emerald Passport in 
breach of s. 65AAC of the TPA. 
The ACCC alleges that the Emerald Passport scheme 
promoted income-earning opportunities associated with 
the sale of self-help products in circumstances where 
participants were induced to make an annual payment to 
Emerald Passport Inc. with the prospect that they would 
receive a payment for the introduction of others into the 
scheme. 
The ACCC alleges that Cosic Holdings took part in the 
scheme by establishing or operating websites, printing 
promotional material, arranging internet advertising and 
receiving payments from other participants in the 
scheme. 
NR 108/09 

Undertakings over LED autolamps claims 
LED Technologies and its director, Mr Anthony 
Ottobre, gave undertakings to the Federal Court over 
claims about a range of its LED autolamps. 
After a complaint that LED Technologies was 
supplying the autolamps in packaging that stated that 
the lights were made from polycarbonate when they 
were made out of hardened acrylic, LED Technologies 
was notified of the ACCC’s concerns. The company 
took some corrective steps and proposed to give 
undertakings; however, the ACCC did not consider the 
proposed undertakings suitable to address its concerns 
and instituted proceedings in the Federal Court.  
NR 107/09 

GAF’s gaffe over appliances warranty cards 
GAF Control (Sales) Pty Ltd, supplier of a range of 
products including small electrical appliances under 
brand names including Tiffany, Avanti, Sunair and 
Heller, admitted its warranty cards contained false and 
misleading statements about consumers’ statutory 
warranty rights. 
The ACCC was concerned that the warranty cards GAF 
supplied with its small electrical appliances could 
potentially lead a consumer to mistakenly believe they 
had no rights other than the express warranty rights 
described on the cards.  
Although suppliers of products can provide their own 
express warranties that enlarge a consumers’ warranty 
rights, they must not exclude or restrict consumers’ 
statutory rights or mislead consumers about their 
statutory rights. 
GAF provided the ACCC with a court enforceable 
undertaking that it will take corrective action, including 
replacing its warranty cards and instigating policies and 
procedures to help prevent repetition. It will place a 
notice on its website explaining the misrepresentations. 
NR 103/09 
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Misleading ‘free’ offers leads Dodo to pay refunds 
Customers of national mobile phone service provider 
Dodo Australia who signed up to its ‘FREE $29.90 
Mobility Cap Plan’, ‘FREE Fuel’ and ‘Cash Offer’ 24-
month mobile cap plan offers will get refunds and have 
the monthly cost of their plans reduced after 
intervention by the ACCC.  
The ACCC was concerned consumers were likely to 
have been misled or deceived by advertisements that 
represented consumers would receive free goods or a 
cash payment for free when they signed up to any one 
of the free offer plans. 
An investigation revealed Dodo offered other, cheaper 
mobile cap plans that were comparable and that, in 
some cases, the monthly fee for those comparable 
mobile cap plans was up to $30 per month lower. Dodo 
has given a court enforceable undertaking to the ACCC.  
NR 102/09 

Tobacconist stopped from masking anti-smoking 
messages  
The ACCC has stopped Darwin tobacconist Mr Colin 
Thompson from covering health warnings, images and 
Quitline information on cigarette packets with stickers.  
Mr Thompson placed stickers promoting his own 
services on the outer wrapper of about 3600 tobacco 
products—hiding all or most of the mandatory images 
and health warnings. 
Mr Thompson provided a court enforceable undertaking 
to stop supplying tobacco products where the 
mandatory product information is obscured, comply 
with retail tobacco product consumer information 
standards and to prominently display in his shop for 
three months graphic posters of the three mandatory 
health warnings he had covered on packets sold. 
NR 096/09 

Refunds for Designer Brand Outlet consumers 
The operators of the Designer Brand Outlet website, Mr 
Ben Kloosterman and Ms Lucy Shi, have reached a 
compensation settlement with the ACCC for the benefit 
of consumers. 
The Federal Court found that Mr Kloosterman and Ms 
Shi had made false, misleading and deceptive 
representations on the www.designerbrandoutlet.com 
website. Representations included claims that items of 
genuine designer label women’s clothing were for sale 
when either no items were supplied at all or were 
counterfeit. 
As part of a settlement, Mr Kloosterman and Ms Shi 
have paid money to the ACCC for consumer refunds. 
Only consumers who provided the ACCC with 
admissible affidavits for the proceedings are eligible.  
NR 088/09 

Hair replacement consumer compensated 
Following criminal proceedings, Mr Simon Charles 
Clarke and his company Narnia Investments Pty Ltd 
were convicted and fined a total of $7000 after pleading 
guilty to providing false or misleading information in 
response to an information notice issued by the ACCC 
under s. 155 of the TPA.  
In separate civil proceedings taken by the ACCC, Mr 
Clarke and Advanced Hair Studio (a business controlled 
by Narnia) were found to have contravened s. 52 by 
misrepresenting to a vulnerable consumer that he did 
not have the right to terminate his $15 500 hair 
replacement contract and to obtain a refund of his 
deposit.  
Injunctions restraining Narnia and Mr Clarke were 
imposed by the court and Mr Clarke was ordered to 
attend trade practices law compliance training. Narnia 
and Mr Clarke also provided court enforceable 
undertakings to the ACCC that require them to pay the 
consumer the $5000 balance owing of $10 000 damages 
and to refund the consumer’s $1800 deposit in addition 
to paying the ACCC’s costs.  
NR 087/09 

Misleading savings claims by entertainment 
products trader  
Online retailer Kogan Technologies, which sells Kogan-
brand home entertainment products, modified its 
advertising after the ACCC raised concerns that 
representations on its website and in the Herald Sun 
may mislead consumers about savings. 
Kogan Technologies’ newspaper advertisement and 
website used price comparisons such as Now $X (Save 
Y%) and Save over $X, despite having never offered 
the products at the higher price. The savings were based 
on an estimated average price a consumer might pay for 
a product with similar specifications from another 
manufacturer. 

Kogan provided court enforceable undertakings that it 
will not advertise its goods at a discount unless that 
product has been advertised for sale or sold in 
reasonable quantities at the higher price for a reasonable 
amount of time and not make representations regarding 
savings unless it clearly states the basis on which those 
savings are calculated. 
NR 084/09 

Phone retailer offers consumer redress for 
misrepresentations 
Some M2 Telecommunications customers will be 
offered a replacement mobile phone or refund following 
an ACCC investigation. M2 Telecommunications said 
that it was not required to provide refunds and that 
phone manufacturers were responsible for all warranty 
claims. 
The ACCC was concerned that consumers may have 
been misled because express warranties offered by 
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mobile phone manufacturers are in addition to, and not 
in the place of, the statutory rights available to 
consumers under the TPA. Statutory rights entitle 
consumers to a refund from a retailer in particular 
situations and cannot be excluded. 
M2 Telecommunications also represented that the 
software of a particular carrier will not impact on a 
customer’s ability to use the phone on any other 
compatible Australian network and that particular 
phones were compatible with all 3G networks, whereas 
they were not compatible with Telstra’s Next G 
network. The ACCC was concerned that consumers 
may have been misled or deceived about the 
performance of their phones. 
NR 080/09 

Blemish in cosmetic labelling 
Australian cosmetics manufacturer Natural Products of 
Australia will publish corrective notices in national 
newspapers and magazines following action by the 
ACCC about incorrect labelling on Natural Instinct and 
Organic Instinct hair and skin care products. 

Natural Instinct did not list chemical ingredients on a 
number of its products and listed other ingredients by 
incorrect names. Natural Instinct also did not list 
ingredients from biggest to smallest as required by the 
applicable mandatory standard. 
The ACCC also held concerns about statements that the 
products were ‘made with/from 100% pure oils and 
certified organic herbs’ when a number of the products 
contained relatively insignificant amounts of herbs and 
oils. Natural Instinct amended its packaging in response 
to this concern. 
The ACCC acknowledged it is likely that some of the 
conduct was initiated by the previous management of 
Natural Instinct and accepted a number of court 
enforceable undertakings from the current management, 
including relabelling its products and implementing a 
trade practices compliance program. 
NR 078/09 

ACCC acts on Coca-Cola myth-busting 
The ACCC accepted court enforceable undertakings 
from Coca-Cola South Pacific about statements 
published as part of its ‘myth-busting’ campaign, which 
the ACCC believed had the potential to mislead 
consumers. 
Coca-Cola published an advertisement featuring actress 
Kerry Armstrong called Kerry Armstrong on 
Motherhood and Myth-busting. The advertisement 
referred to a number of ‘myths’ about Coca-Cola, 
including that it ‘makes you fat’, ‘rots your teeth’ and is 
‘packed with caffeine’. 

A further advertisement said, about the first 
advertisement, ‘…we felt it was time to state the facts 
and to help you understand the truth behind Coca-Cola.’  

The ACCC believes the advertisements had the 
potential to mislead consumers by representing that 
Coca-Cola cannot contribute to weight gain, obesity or 
tooth decay, and that a responsible parent can include 
Coca-Cola in a family diet without any regard 
whatsoever to these potential effects.  
The company will publish corrective notices in 
newspapers and on its website. 
NR 070/09 

‘Made in Australia’ mistake repeated 
For the second time Black & Decker supplied a sanding 
product incorrectly labelled as ‘Made in Australia’. 
The packaging on some of its Powerfile sanding belts 
was labelled ‘Made in Australia’; when in fact, although 
the material to make the belts was originally sourced 
from Australia, it was later sourced from Germany. 
In 2006 Black & Decker represented certain sanding 
sheets were ‘Made in Australia’ when they were made 
in India. Despite quality control processes put in place 
to resolve these previous concerns, the company failed 
to detect the change to the sourcing of the materials 
used in the manufacture of the sanding belts. 
As well as promptly removing the belts from sale, 
Black & Decker extended the court enforceable 
undertaking provided to the ACCC in 2006 with a 
number of variations, including conducting an audit of 
its domestic suppliers to identify the source of all the 
materials used in the manufacture of its products. 
NR 068/09 

Phone card advertising misled consumers 
The Federal Court made declarations and orders by 
consent against Tel.Pacific for misleading and 
deceiving consumers over its international prepaid 
phone card products. 
The ACCC alleged Tel.Pacific misrepresented the 
nature, benefits and value of certain prepaid phone 
cards by representing that the cards would provide 
callers with a specific amount of call time when this 
was not realistically achievable because of undisclosed 
fees and charges. The ACCC also alleged Tel.Pacific 
represented that no fees, other than timed call charges, 
would apply to certain phone card products when that 
was not the case. 
Companies using complex pricing models that require 
consumers to undertake significant inquiries to 
understand what they are purchasing, as pre-paid phone 
card suppliers do, run a high risk of contravening the 
TPA. 
NR 067/09 

Event promoters guilty of misleading conduct 
The Federal Court declared that Australian Corporate 
Exhibition’s Mr Gregory John Millar and the 
company’s national events manager, Mr John Raymond 
Webb, engaged in misleading or deceptive conduct in 
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contravention of the TPA during the promotion of a 
number of exhibitions during 2005 and 2006. 
The court found misleading conduct about critical 
aspects of the exhibitions, such as the number of other 
exhibitors who were to participate and visitor numbers, 
and that the exhibitions were endorsed or supported by 
leading political figures. 
NR 044/09 

JB Hi-Fi store sold used mobile phones as new 
The ACCC accepted court enforceable undertakings 
from the JB Hi-Fi Group that it engaged in false, 
misleading or deceptive conduct when a JB Hi-Fi store 
at Kotara, New South Wales sold used mobile phones 
as new 
JB Hi-Fi was cooperative in resolving the matter and 
claimed that a procedural error meant returned phones 
were accidentally mixed with existing stock when they 
should have been returned to the supplier. 
The company has undertaken not to make any 
representations that the mobile phones it supplies are 
new when this is not the case, to publish corrective 
notices and to extend its existing trade practices 
compliance program to include mobile phones. Refunds 
will also be offered to customers who purchased new 
mobile phones at JB Hi-Fi Kotara between January and 
August 2008 and later found they were not new.  
NR 041/09 

CODES OF CONDUCT  

Undertaking over agency transactions 
The ACCC accepted court enforceable undertakings 
from LaManna Bananas after it acknowledged that, 
acting as growers’ agents, it occasionally sold products 
between its companies, as part of its distribution of 
produce across national markets. 
The ACCC raised concerns that these transactions were 
not at arm’s length and that the companies may not, in 
every case, have properly obtained growers’ consent as 
required under the Horticulture Code of Conduct. 
LaManna Banana will advise potentially affected 
growers of the ACCC’s concerns and will establish a 
special process to deal with any growers who raise 
concerns about sales of their produce. LaManna will 
also report to the ACCC on any grower’s complaint that 
it could not resolve under that process.  
NR 118/09 

PRODUCT SAFETY 

Bunk beds fail to meet standards 
Mr Sanjay Goel, trading as Pacific ImpExp Services, 
gave court enforceable undertakings to the ACCC over 
two of his bunk-bed models supplied through eBay that 

failed to comply with the mandatory product safety 
standard.  
Following a voluntary recall of the bunk beds last year, 
and despite the ACCC’s advice and views, Mr Goel 
then supplied further non-compliant bunk beds. 
The ACCC continues to monitor compliance with 
mandatory product safety and information standards, 
and emphasises that eBay traders are also required to 
ensure their goods comply with the relevant standards. 
NR 120/09 

National attack on dodgy cots 
IGC Dorel Australia agreed to voluntarily recall 
Kensington cots that have faulty drop sides. 
A nationally adopted mandatory safety standard for 
household cots has specific requirements to ensure that 
the drop side of a cot works correctly and the filler bars 
remain in place with constant use. When the drop side 
fails, infants can easily fall out of the cot and suffer 
serious injuries to their head and limbs. 
By July 2010 Australia will have a single national 
product safety law and harmonised product safety 
mandatory standards and bans across the country. 
The ACCC and state and territory consumer protection 
departments will work together to enforce these laws.  
The ACCC is now leading a project with other agencies 
to identify the cause of this problem and to ensure that 
cots continue to meet mandatory safety standards and 
consumer expectations. This type of coordinated effort 
can now be expected across Australia in the detection of 
unsafe or non-compliant goods and in the execution of a 
range of actions in cooperation with or against 
suppliers. 
NR 074/09 

Bunk bed supplier failed safety standard 
The ACCC obtained declarations and final orders by 
consent in the Federal Court against Aziz Properties and 
Services, trading as Infinity Megastore, after it supplied 
two models of bunk bed that the ACCC alleged failed to 
comply with the mandatory consumer product safety 
standard and could pose a serious potential risk to users 
from entrapment and fall through hazards.  
In addition to making a range of probation orders, the 
court ordered injunctions against the company and Dr 
Aziz to restrain repetition of the offending conduct. 
The company and Dr Aziz, the sole officeholder, were 
ordered to pay the ACCC’s costs of the proceeding 
fixed at $35 000. 
NR 039/09 

Voluntary recall for children’s toy cars 
Kyberguard Pty Ltd, the parent company of 
www.soldsmart.com.au, conducted a voluntary recall of 
two toy cars sold through its website after a consumer 
complaint led to testing by the ACCC, which revealed 
the toys failed to meet the mandatory Australian 
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standard for toys when parts broke off during the testing 
process. 
Kyberguard contacted each purchaser individually and 
offered refunds to all customers; the company has 
provided undertakings that it will implement a number 
of corrective measures to prevent such conduct in the 
future. 
NR 038/09 

RESTRICTIVE TRADE PRACTICES 

Proceedings against bed salesman 
The ACCC instituted civil proceedings alleging that the 
in-home sales methods employed by Craftmatic 
Australia in selling its adjustable beds were unfair, 
misleading and designed to unduly influence or pressure 
elderly customers. The ACCC alleges that that certain 
sales and marketing methods employed by Craftmatic 
were unconscionable. 
NR 077/09 

Airlines’ challenge to ACCC powers dismissed  
The Federal Court dismissed the applications by 
Singapore Airlines, Singapore Airlines Cargo and 
Emirates challenging the validity of compulsory notices 
issued by the ACCC as part of an ongoing investigation 
into alleged international air cargo cartel activity. 
The ability to compel production of documents and 
information in relation to cartel investigations is an 
essential part of protecting Australian consumers. 
Arguments that the ACCC cannot investigate cartels 
formed outside Australia affecting Australians, or that 
the market in which goods are carried to Australia is not 
one to which the TPA applies, are against the objects of 
the TPA and the welfare of Australians. 
To date, proceedings against six other airlines have 
been concluded with joint submissions to the Federal 
Court, resulting in penalties totalling $41 million. 
None of those airlines contended that the TPA did not 
apply to their conduct.  
NR 071/09 

Boating manufacturer fined for resale price 
maintenance 
The Federal Court imposed penalties on Telwater, 
Australia’s largest manufacturer of aluminium boats, of 
more than $200 000 for engaging in resale price 
maintenance and $28 000 on one of its directors for 
being knowingly concerned in the conduct 
The court declared that Telwater engaged reseale price 
maintenance by making known to its dealers that they 
could not advertise boating packages below a specified 
price, referred to as the ‘brochure price’. 
The ACCC acknowledges the cooperation of Telwater 
in the resolution of the matter and in voluntarily 
stopping the conduct and initiating a trade practices law 

compliance program when the ACCC first raised 
concerns about its conduct. 
NR 051/09 

Diving company admits to resale price 
maintenance 
Oceanic Diving Australia, a wholesaler of scuba diving-
related products, admitted to engaging in resale price 
maintenance after it emailed a number of dealers to 
advise them that they could not advertise certain 
Oceanic products below specified prices. 
The ACCC accepted court enforceable undertakings 
from Oceanic that it will cease the behaviour, 
implement a compliance program and arrange for an 
article to be published in a scuba diving publication 
informing readers about its contravention and the 
prohibition of resale maintenance. 
Under the TPA, wholesalers and suppliers cannot 
prevent or try to prevent retailers from advertising or 
selling their products below particular prices. 
This prohibition is aimed at enabling retailers to 
compete on price so that consumers can purchase goods 
at lower prices. 
NR 017/09 

Taxi company operated anti-competitive roster 
The Federal Court found that an anti-competitive roster 
system has operated in the taxi industry in Shepparton 
for many years and has ordered total penalties of 
$77 000.  
The court declared by consent that three directors and a 
driver of White Top Taxis Limited gave effect to a 
series of anti-competitive rostering arrangements in 
contravention of the Competition Code of Victoria. 
The roster had both a roster-on and roster-off purpose. 
The roster-on provision provided for a taxi to operate at 
a time of low demand and to ensure availability of a 
service; however, the roster-off provision had the 
purpose of limiting the number of taxis at higher 
demand times. 
The court imposed a number of orders, including 
implementing a trade practices law compliances 
program and penalties totalling $77 000, with an 
additional $15 000 payable towards the ACCC’s costs. 
NR 031/09 

MERGERS AND ACQUISITIONS 

Vodafone and Hutchinson merger not opposed 
The ACCC will not oppose the proposed merger of 
Vodafone and Hutchison’s Australian mobile 
operations, after concluding that it is unlikely to 
substantially lessen competition in the relevant markets. 
In reaching its decision, the ACCC considered evidence 
that showed that, in the absence of the merger, the 
parties would be unlikely to sustain the significant 
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investment in their mobile networks to provide 
competitive high-speed data services, such as mobile 
broadband. 
A key consideration in the ACCC’s investigation was 
whether increased concentration in the mobile sector 
would result in reduced pricing pressure for retail 
mobile telecommunications services. It considered 
evidence that suggested that, individually, without this 
merger, the parties would not sustain vigorous price 
competition in the longer term. Accordingly, the ACCC 
concluded that the proposed merger would not result in 
a substantial lessening of competition in the retail 
mobile telecommunications market. 
NR 126/09 

Market inquiries about Baiada Poultry 
acquisition 
In February 2009 the ACCC announced its decision to 
oppose the proposed acquisition of Bartter Enterprises 
by Baiada Poultry, concluding it would be likely to 
substantially lessen competition in markets for supply 
of processed chicken. 
To address these concerns, Baiada offered a proposed 
undertaking that, if successful in acquiring Bartter, it 
will simultaneously divest all assets currently owned by 
Bartter in Victoria to La Ionica Poultry. 
The ACCC sought views from market participants to 
assist in its consideration of the proposed undertaking 
and to determine whether the proposed divestiture 
would be likely to alleviate the competition concerns.  
NR 076/09 

Primo acquisition of Hans not opposed  
The ACCC will not oppose the proposed acquisition of 
certain assets of Hans Continental Smallgoods by P&M 
Quality Smallgoods (Primo) after the Hans business 
was placed into voluntary administration by its owner. 
Following extensive inquiries with market participants, 
the ACCC concluded that unless acquired by Primo, 
Hans would be likely to cease trading imminently and 
would be liquidated by the administrator. The ACCC 
also found that an acquisition by Primo of Hans, when 
compared to the situation if Primo did not acquire Hans, 
would be unlikely to result in a substantial lessening of 
competition. 
NR 032/09 

AUTHORISATIONS AND NOTIFICATIONS 

Collective bargaining authorised for lottery 
agents 
The ACCC granted an authorisation allowing Victorian 
lottery agents to collectively negotiate the terms and 
conditions of their contracts with the two companies 
licensed to operate lotteries in Victoria, Tattersall’s and 
Intralot. 

Under the arrangements the Lottery Agents Association 
of Victoria will represent members who wish to 
participate in collective negotiations. Tattersall’s and 
Intralot will remain free to choose whether to deal with 
the collective bargaining group or continue to negotiate 
with lottery agents individually. 
NR 129/09 

WA newsagents allowed to collectively bargain 
The ACCC allowed a group of Western Australian 
newsagents to seek to collectively negotiate the terms 
and conditions of their contracts with West Australian 
Newspapers, publisher of The West Australian.  
The ACCC considers the proposed arrangements will 
provide newsagents with greater input into their 
contracts, which may achieve more efficient and 
mutually beneficial commercial outcomes. 
The proposed arrangements are voluntary, enabling any 
party to not participate in the arrangements if it does not 
consider the process to be in its best interests. 
NR 123/09 

Code of conduct granted conditional 
authorisation 
The Mortgage and Finance Association of Australia 
(MFAA) was granted conditional authorisation to 
enable it to continue to give effect to its disciplinary 
rules. The rules allow the MFAA to enforce the 
professional standard of conduct set out in its code of 
practice and constitution to ensure that its members are 
compliant.  
Authorisation was granted subject to a condition that 
the MFAA delete a rule that allows the MFAA’s board 
to impose sanctions on a member regardless of any 
other action being taken by the MFAA Tribunal or at 
law. The ACCC considers this rule undermines the role 
of the MFAA Tribunal. 
NR 122/09 

Possible benefit in collective bargaining by 
newsagents  
The ACCC proposes to grant authorisation to the 
Australian Newsagents’ Federation (ANF) to engage in 
collective negotiations on behalf of its members with 
certain publishers and distributors of newspapers and 
magazines. 
The ACCC has previously authorised collective 
bargaining arrangements for newsagents on condition 
that bargaining groups are no larger than state level. 
The ACCC proposes to grant the ANF request for 
authorisation to form national collective bargaining 
groups to deal with magazine publishers and 
distributors. All interested parties will have an 
opportunity to put further submissions on this issue to 
the ACCC before a final decision is made.  
Participation is voluntary for newsagents, as well as 
publishers and distributors of magazines and 
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newspapers. The ACCC has also proposed a number of 
conditions on the authorisation to set clear limits on the 
scope of the negotiations. 
NR 113/09 

AMS Mortgage Services to waive exit fees 
The ACCC will permit a proposed third line forcing 
arrangement by AMS Mortgage Services to waive the 
deferred administration fee for early termination of 
Wizard-based home loans where a customer chooses to 
refinance with Aussie Home Loans. 
Third line forcing is a type of prohibited exclusive 
dealing conduct. It involves the supply of goods or 
services on condition that the purchaser acquires goods 
or services from a particular third party. By lodging a 
notification with the ACCC, businesses may obtain 
protection from legal proceedings. 
The fee waiver offer was required by Aussie as a 
condition of its recent acquisition of the Wizard home 
loans business. To the extent that the arrangement 
encourages other brokers or lenders to make similar 
offers, the ACCC considers that it may encourage 
competition in relation to AMS customers. Customers 
are not obligated to accept the AMS’ offer and can 
choose to refinance with another broker or lender 
offering a product that better suits their needs. 
NR 099/09 

Civil contractors’ accreditation scheme approved 
The ACCC granted authorisation to a proposal for 
Victoria’s electricity distributors to implement a 
common accreditation scheme for civil works 
contractors.  
Victoria’s electricity distribution businesses will require 
contractors doing network-related infrastructure work to 
be accredited to Australian and international standards 
and have key staff TAFE-trained. 
The accreditation proposal was developed to address 
concerns about the level of safety and quality of 
electricity works to be connected to the network.  
The ACCC considers the proposed scheme will cut the 
cost and time of ensuring work done by civil contractors 
is good enough to be connected to Victoria’s electricity 
networks. 
NR 093/09 

Newsagents allowed to collectively bargain 
Newsagents were granted authorisation to enable them 
to collectively negotiate certain terms and conditions of 
their contracts with major publishers and distributors of 
newspapers and magazines.  
The Queensland Newsagents Federation, the 
Newsagents Association of New South Wales and the 
Australian Capital Territory and the Victorian 
Association for Newsagents will represent their 
members and other newsagents who wish to take part in 
collective negotiations. 

The ACCC is satisfied that the proposed collective 
negotiations will result in a public benefit by potentially 
enabling participating newsagents to have greater input 
into terms and conditions than if they were to deal 
individually with publishers and distributors. 
The ACCC considers that the associated public 
detriment is limited, particularly given the absence of 
collective boycott activity, the limited number of 
publishers that are targets of the proposed negotiations 
and the voluntary nature of the arrangements. 
Publishers and distributors remain free to choose 
whether or not to deal with the newsagent groups. 

NR 086/09 

Traffic management and security contractors to 
collectively bargain 
The ACCC allowed nine traffic management and 
security contractors to seek to collectively negotiate the 
terms and conditions of their contracts with Guardrite 
Security and Traffic Management. 
The ACCC considers the arrangements will provide the 
contractors greater opportunity to provide input into 
their terms and conditions, which may achieve more 
efficient and mutually beneficial commercial outcomes. 
The proposed collective bargaining is also likely to 
result in transaction cost savings. 
The ACCC notes that the proposed collective 
bargaining arrangements are voluntary. This enables 
any party, including Guardrite, to not participate in the 
arrangements if it does not consider the process to be in 
their best interests.  
NR 85/09 

ATM sub-network fee-free agreement to be 
authorised 
The ACCC issued a draft determination proposing to 
authorise an agreement between participants in a 
‘Feesmart’-branded sub-network not to charge each 
others’ customers fees for ATM transactions.  
Recent reforms to Australia’s ATM system mean that 
customers can be charged directly by ATM operators 
for withdrawals. Instead of charging the cardholder a 
direct fee, Feesmart members will continue to charge 
each other a fee for transactions undertaken by their 
cardholders. Each will independently decide whether to 
pass this fee on to its cardholders. 
The ACCC considers the proposed arrangement will be 
pro-competitive, helping to ensure that smaller financial 
institutions are not at a competitive disadvantage to the 
big banks as a result of reforms to the ATM system. 
NR 065/09 

Owner-drivers to collectively negotiate 
The ACCC authorised owner-drivers to collectively 
negotiate the terms and conditions upon which they 
provide earthmoving services in the commercial and 
civil construction sectors in south-east Queensland.  
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Owner-drivers contract with earthmoving companies to 
pick up and deliver materials to and from construction 
sites. Most operate as small businesses and are engaged 
on a job-by-job basis. 
The Construction, Forestry, Mining & Energy, 
Industrial Union of Employees, Queensland (CFMEU 
Qld) will provide support services to facilitate the 
collective negotiations but will not conduct negotiations 
on behalf of the owner-drivers. 
The ACCC considers that the associated public 
detriment is limited because participation in the 
collective negotiations is voluntary but to ensure this 
the ACCC has required CFMEU Qld to regularly 
inform it of the number of participating owner-drivers. 
NR 063/09 

Wizard franchisees to collectively bargain with 
Aussie 
The ACCC did not object to the collective bargaining 
notifications lodged by a group of franchisees of 
Wizard Home Loans in relation to negotiating aspects 
of franchise agreements with Aussie Home Loans and 
GE Money. 
The notifications were lodged following GE Money 
selling its Wizard brand and branch network to AHL 
Investments Pty Ltd (Aussie Home Loans). 
The ACCC considers the collective negotiations are 
likely to result in transaction costs savings to the group 
and to enable the franchisees to better consider their 
options in the limited time available. Participation in the 
negotiations is voluntary for all parties involved. 
NR 059/09 

Code of practice to be denied authorisation 
The ACCC issued a draft determination proposing to 
deny authorisation to a code of practice and bylaws 
developed by the Australasian College of Cosmetic 
Surgery that contain advertising guidelines and 
guidelines for informed consent, which college 
members are required to follow, as well as processes for 
dealing with complaints under the code and bylaws.  
The ACCC considers codes that promote the provision 
of accurate and complete information to consumers and 
the ethical and professional conduct of members are 
likely to produce public benefits. However, the ACCC 
is concerned that a number of clauses in the college’s 
code are not effective in this regard, and has encouraged 
the college to further develop the code to address these. 

NR 034/09 

REGULATED SERVICES 

Proceedings instituted against Telstra 
The ACCC instituted proceedings against Telstra 
Corporation for alleged contraventions of the TPA and 
the Telecommunications Act 1997 (Telco Act) in 

relation to its standard access obligations for the 
unconditioned local loop service (ULLS) and the line 
sharing service (LSS). 

It is alleged that Telstra breached s. 152AR of the TPA 
by refusing access seeker requests for interconnection at 
seven key metropolitan exchanges by claiming that they 
were ‘capped’ and that there was no capacity on the 
main distribution frames when this was not the case. 
It is also alleged that Telstra contravened s. 52 by 
representing to access seekers individually and on lists 
of ‘capped’ exchanges published on its website. 
NR 053/09 

Telstra’s ULLS undertaking rejected 
The ACCC rejected Telstra’s undertaking application 
for a $30 monthly charge for the ULLS in metropolitan 
areas, which relates to the rental price Telstra charges 
competitors for access to the copper wire from the 
telephone exchange to a house or office. Following an 
extensive assessment of the undertaking, including 
Telstra’s own cost model, the ACCC is not satisfied the 
$30 charge for metropolitan areas is reasonable. 
The ACCC believes that Telstra’s proposed price is 
unlikely to promote competition in the broadband and 
telephony markets and may also discourage investment 
in telecommunications infrastructure. The ACCC also 
considers that a $30 monthly charge would result in 
Telstra recovering more than is necessary to promote its 
legitimate business interest in providing this service. 
In 2006 the ACCC rejected a similar undertaking in 
which Telstra proposed a $30 price for all areas in 
Australia. 
Since 2004 Telstra has submitted four undertakings, 
three of which were rejected and the other withdrawn.  
NR 090/09 

ACCC issues report on airport performance 
The ACCC issued its annual airport monitoring report, 
on the quality of service of the supply of aeronautical 
services and facilities at major airports, as well as 
aeronautical prices, costs and profits.  
The ACCC’s role in monitoring quality of service is 
intended to provide information that would not 
otherwise be available about airport quality. For 
example, the experiences of passengers waiting in the 
check-in lines at airport terminals and passing through 
security control points. 
Brisbane airport has been rated the highest among the 
monitored airports for the fifth year in a row. Adelaide 
airport remained in second place, following significant 
improvements after the opening of its new termina. 
Sydney airport was ranked last among the airports for 
the third consecutive year. 
The full report will be made available on the ACCC 
website, www.accc.gov.au. 

NR 064/09 
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February 2008

From the Small Business Commissioner 

Hot on the heels of the just completed public inquiry into the price of unleaded petrol, the ACCC has embarked on a major public inquiry into the competitiveness of grocery prices in Australia. The inquiry report, which will be of interest to small businesses through the whole supply chain as well as consumers, will be submitted to government by 30 June this year.


The ACCC is also working with interested stakeholders to identify acceptable approaches to representations about the greenhouse impact of goods and services. Following a series of workshops during January and February, the ACCC is now developing guidance on representations such as carbon offsets, carbon neutrality and greenhouse ‘friendliness’.

Meanwhile this edition of ACCC briefing also reports on ACCC enforcement action in the area of greenhouse claims and the updating of the ACCC generic guidance for green marketers. Other developments reported in this edition include:

· Some successful notifications of collective bargaining by small business groups.

· ACCC success in court against Telstra for misleading claims relating to Next G mobile phone coverage.

· Large fines for two companies found guilty if retail price maintenance.

John Martin
Small Business Commissioner


New Developments

Updated guidance for green marketers


The ACCC has updated its guidance for businesses and industry on the use of environmental claims in marketing. Green marketing and the Trade Practices Act was produced in response to the increasing use of green claims in advertising by businesses seeking to differentiate themselves and their products from their competition by means of environmental claims. 


The publication aims to educate businesses about their obligations under the Trade Practices Act 1974 (the Act) and to assist manufacturers, suppliers, advertisers and others to assess the strength of any green claims they make. This will help to improve the accuracy and usefulness to consumers of labelling, packaging and advertising claims.


The release of the guide follows recent ACCC action over potentially misleading environmental marketing claims in the energy industry.

The ACCC continues to scrutinise green claims made in a variety of markets and will take appropriate action against any business making misleading or unsupportable environmental claims. 


MR 025/08


ACCC inquiry into grocery prices


The Australian Government has directed the ACCC to hold a public inquiry into the competitiveness of grocery prices in Australia. The ACCC will shortly distribute an issues paper on matters relevant to the inquiry and will call for public submissions particularly to address issues raised in the paper.


On the basis of responses received, the ACCC will then hold a series of public hearings throughout Australia. This is a price inquiry under the prices surveillance provisions of the Act, which give the ACCC information-gathering powers and the ability to take evidence on oath from witnesses. The inquiry will be conducted by the Chairman of the ACCC, Mr Graeme Samuel, and commissioners Mr John Martin and Dr Stephen King. 


MR 012/08

Petrol price discrepancies follow-up

The ACCC wrote to the chief executives of oil companies and the two major supermarket chains in Australia seeking an explanation of a divergence of Australian petrol prices relative to international price movements. 

The ACCC expressed serious concern that a significant divergence has again occurred between the Australian retail price of unleaded petrol relative to the price of Singapore Mogas 95, the international indicator benchmark price. Similar discrepancies were cause for concern earlier 2007 and were a trigger for the recently completed public inquiry by the ACCC into the price of unleaded petrol. 


The ACCC has also written separately to the oil companies and large petrol retailers putting them on notice that it will be seeking detailed information from them on their costs, prices and profits at all levels of the supply chain. Formal price monitoring powers were conferred on the ACCC by the government on the 17 December 2007.


MR 357/07 and 360/07

Public inquiry to review digital communications declarations

The ACCC is holding a public inquiry to review the digital data access service (DDAS) and the integrated services digital network (ISDN) declarations in regional areas.


The inquiry will determine whether the declaration of the ISDN and DDAS services should be re-made, extended, revoked, varied or allowed to expire. A discussion paper was issued that identifies issues relevant to the review and seeks comment on particular aspects of DDAS, ISDN and related markets, and on the impact of regulation on these markets.

MR 314/07


Consumer and Small Business Protection

Action over ‘green’ motor vehicle claims


The ACCC instituted legal proceedings against GM Holden, which supplies and markets Saab motor vehicles in Australia and trades as Saab Australia, alleging misleading and deceptive conduct and false representations concerning ‘green’ claims made in the advertising of Saab vehicles. 


In a number of ‘Saab is Green’ newspaper and magazine advertisements, Saab made various statements—including ‘Grrrrrreen’, ‘Every Saab is green’, ‘Carbon emissions neutral across the entire Saab range’ and ‘Switch to carbon neutral motoring’—to promote the green credentials of its motor vehicles. The advertisements also contained a statement that Saab would also plant 17 native trees as a carbon offset in the first year following the purchase of a Saab vehicle. 


The ACCC considers that the advertisements represented to consumers that the net amount of carbon dioxide released into the atmosphere by any Saab vehicle would be zero and that planting 17 native trees would offset the carbon dioxide emissions for the life of the vehicle. 

The ACCC alleges the advertisements are misleading as there would, in fact, be a net release of carbon dioxide into the atmosphere and planting 17 native trees would not provide a carbon dioxide offset for more than a year.

MR 008/08


Prouds’ ‘Was/Now’ discount advertising misleading


The Federal Court of Australia found the ‘Was/Now’ discount advertising by Prouds Jewellers to be misleading and in breach of the Act.


Numerous jewellery items were advertised in the form of price comparisons such as ‘Was $199/Now $99.50’, which appeared in Prouds’ mass distribution catalogues. The court concluded that the ‘Was/Now’ advertising conveyed to consumers that the jewellery items had been offered for sale for a reasonable period before the promotion at the ‘Was’ price when this was not the case. It was also concluded that the difference between the two prices would be seen by consumers as the savings available by purchasing an item during the sale period and that the advertising was therefore misleading.


MR 036/08


Proceedings instituted against mobile phone retailer 


The ACCC instituted proceedings against Mobileworld Operating (trading as Crazy John’s) alleging that Crazy John’s had engaged in misleading or deceptive conduct by representing that handsets on its ‘Crazy Phone Plans’ are available ‘FREE’ or for ‘$0’, when in fact consumers are required to pay for the handsets through higher call rates than those available on comparable plans that do not include a handset. The ACCC alleges that these representations contravene ss. 52 and 53 of the Act. 

MR 006/08


Electricity supplier clears air about green electricity claims


EnergyAustralia agreed to provide the ACCC with an administrative undertaking to resolve concerns about representations which it made about its ClearAir and GreenFuture non-accredited electricity products, without admission that its conduct constituted a contravention of the Act.


The ACCC investigated after a complaint from the Total Environment Centre about representations on EnergyAustralia’s website and in promotional material that may have led consumers to believe that by signing up to the non-accredited ClearAir and GreenFuture products, they would be making equal or similar contributions to renewable energy generation as accredited renewable energy products when this was not the case. 

EnergyAustralia acknowledged that representations on its website may have confused some consumers and agreed to a range of measures to reduce the level of confusion in the market, including providing $100 000 towards an educational brochure and providing all former ClearAir customers with the benefits of the PureEnergy Premium (an accredited 100 per cent GreenPower energy product) applied to their current quarterly bill. In this way these customers will get the benefit of a 100 per cent accredited renewable energy product for one quarter as a form of redress. 


MR 356/07


Green power television advertisement scrutinised


As part of its continuing scrutiny of ‘green’ marketing campaigns, the ACCC reached agreement with Origin Energy over a television advertisement representing that switching to Origin GreenPower would be the same as ‘not driving your car for two years’.

Origin responded promptly and will not air such advertisements in future without making explicit the basis upon which the representations are made. It will also send a clarification letter to those 100 per cent and 20 per cent GreenPower customers who signed up during the period the advertisement was broadcast, to allow them to switch from those products without cost or delay.


MR 355/07


Court orders against Telstra for misleading Next G claims


The Federal Court granted the ACCC declaratory relief and made injunctions permanently restraining Telstra from making any representation relating to 


· mobile coverage on the Next G mobile telephone network always being available to Next G customers everywhere the customer, from time to time, needs to use their mobile telephone 


· a customer subscribing to the Next G mobile telephone network will receive the same or better coverage than is available currently on the CDMA network,


· without disclosing that coverage on the Next G network depends in part on where the person is, what particular handset the person is using and whether that handset has an external antenna attached.


MR 328/07 and 349/07

Sale of tainted fuel


Fines totalling $470 000 were imposed after Dojoo Pty Ltd, formerly trading as Ballina Petroleum Distributors, and its managing director, Mr Santo Pennisi, pleaded guilty and were convicted of falsely representing the quality and composition of fuel sold in northern New South Wales.


Until September 2007 Dojoo was an independent distributor and reseller of BP branded fuel. The ACCC alleged that the petrol sold often had a lower octane rating than represented. 
The defendants admitted to adulterating the fuel to maintain a competitive edge in the marketplace. 


In addition to the fines Dojoo made a charitable donation of $200 000 to Southern Cross LADS Inc and compensated BP Australia and identifiable BP account customers.


MR 342/07


Consumer rights and mobile phone handsets


The new fact sheet, Your consumer rights: mobile phone handsets issued by the ACCC explains what consumers can do when they are having problems with their mobile phone handset. 

The fact sheet forms part of a suite of fact sheets developed by the ACCC to inform consumers about their rights. 


MR 013/08


Undertakings accepted for incorrect country of origin claims


Mainstyle Holdings, which trades as Platinum Menswear, acknowledged it misrepresented the country of origin of suits to consumers during a suit sale. All suits on offer were advertised as made in Australia despite a number of those suits being made in China. 


Platinum Menswear cooperated fully with the ACCC and immediately took action to ensure incorrect country of origin advertising would not occur again. Platinum Menswear gave court-enforceable undertakings that it will publish a corrective notice in various newspapers and in their shop front windows and offer a refund to all customers who purchased a Studio Italia suit the subject of the promotion who believe they were misled.


MR 340/07

Proceedings instituted for misleading price representations

The ACCC instituted proceedings against Harbin Pty Ltd, trading as Ray’s Outdoors, alleging that it engaged in misleading conduct when it placed a newspaper advertisement promoting a sale for the opening of its Elizabeth Store in South Australia. The advertisement featured a Rio Grand barbeque for $99 with a strike-through price of $299.99.


The ACCC alleges that this advertising misrepresents what customers would have paid for the barbeque immediately before the sale and what customers buying the barbeque during the sale would have saved.


MR 339/07

Motor vehicle advertising declared misleading


The Federal Court declared that Audi Australia engaged in false, misleading or deceptive conduct in relation to advertisements for its Q7 Series motor vehicles and ordered that Audi Australia publish an advertisement in newspapers referring to the civil proceedings and the orders made by the court.


The ACCC alleged Audi Australia represented the Audi Q7 Series motor vehicles had seven seats as a standard feature when in fact five seats was the standard configuration and that the Audi Q7 3.6SE was available for purchase from $79 900 when in fact a purchaser would have to pay additional fees or charges for dealer delivery, statutory charges and two optional seats (to make it a seven-seater). 

The ACCC had previously written to motor vehicle industry participants warning them that unless there was improvement in their level of compliance in advertising they risked formal legal action. 


MR 329/07


Sheepskin manufacturer stops false claims


Australian manufacturer Tasman Sheepskin Tannery gave a court enforceable undertaking that it will cease claiming its medical sheepskins meet a voluntary standard when they do not. 


Tasman has undertaken to replace or refund any medical sheepskins manufactured since 1 November 2005 that contain grass seeds or do not display the required labelling.


MR 325/07 

Court action against biscuit manufacturer

The ACCC instituted proceedings in the Federal Court against Arnott’s Biscuits for alleged contraventions of the Act regarding the packaging and labelling of Arnott’s Snack Right fruit pillow and fruit slice biscuits. The ACCC alleges that Arnott’s engaged in misleading or deceptive conduct by conveying to consumers an overall impression that the biscuit filling consists predominantly of the depicted fruits and that there is a significant amount of the depicted fruits in the fruit filling when this is not the case.


MR 312/07


Undertakings from health insurance broker over potential misrepresentations 


The ACCC accepted court enforceable undertakings from iSelect Health following concerns about certain representations that it made in the promotion of its service recommending health insurance policies to the Australian public. iSelect can arrange for consumers to purchase a recommended policy and receives commissions in respect of these policies. 

The ACCC was concerned that iSelect made representations which were likely to mislead consumers as to the range of insurance policies which it compared and in particular, that it misrepresented that it compared all the health insurance covers available to consumers and could find the best suited policy for a consumer’s needs at the lowest price.


iSelect has undertaken to inform customers who purchased an arranged policy of the range of insurance policies which it compared for them.


MR 305/07

Product Safety

ACCC accepts undertakings in relation to sunglasses

A random ACCC survey of the Myer Bourke Street Mall, Melbourne store found that its Bloc and Stone branded sunglasses did not comply with the labelling requirements of the prescribed product safety standard. ACCC testing then indicated that some styles from the Bloc range may not comply with certain performance requirements of the standard, although the labelling on all the sunglasses represented that they were compliant. Further tests commissioned by Myer’s supplier indicated that some pairs passed the standard’s prescribed performance requirements, while other pairs failed.


The ACCC was concerned that Myer may have engaged in misleading conduct. When the concerns were raised with Myer and the supplier of the sunglasses, Inline, immediate corrective action was taken by withdrawing the products from sale nationally and conducting a voluntary national recall of the particular styles. Myer also gave a court-enforceable undertaking to the ACCC to address its concerns.

MR 354/07

Sunglasses product safety undertakings accepted 


AFWM Pty Ltd, trading as Cosmetics Plus, gave court enforceable undertakings after sunglasses and fashion spectacles sold by it failed to comply with mandatory safety standards. A regular ACCC product safety survey identified a number of non-compliant sunglasses and fashion spectacles at various retail outlets which either had incorrect, obscured or absence of labelling as required by the standard. 

MR 315/07


Bean bag covers allegedly contravene safety standard


Federal Court proceedings were instituted against Kmart Australia, alleging that Kmart supplied ‘Elmo’ shaped bean bag covers without the required warning label. The ACCC is seeking an injunction restraining Kmart from supplying bean bag covers that do not comply with the consumer product safety standard as well as a range of other orders.


MR 327/07

Product safety recall of bunk beds

The ACCC obtained interlocutory orders against Hercules Iron and its general manager, Mr Tom Hatz, regarding a product safety recall and continued supply of two models of bunk beds.


The ACCC alleged the Asteroid and Comet models fail to comply with the prescribed consumer product safety standard for bunk beds and therefore pose a serious potential hazard to users. Hercules Iron has been ordered to cease supply of these models where they do not comply with the standard and publish a consumer product safety recall notice in newspapers. They are also to send retailers a letter describing the problem and detailing the action to take regarding the beds and arrange and facilitate the return of the bunk beds to it from retailers and consumers nationally 


MR 330/07 and 351/07

Lead caution on toy car set: military play set toy recalled

The ACCC issued a second advisory alert to consumers warning that a toy car set has been identified has having a potential lead content hazard. Preliminary assessment of the Auto Super Cars toy set indicated that some of the paint on the cars may represent a potential hazard and further tests are under way to determine whether the toys may have unacceptable lead levels. The retailer, Red Dot Stores, which operates a chain of variety stores throughout Western Australia, is cooperating fully with the ACCC and taking steps to remove the product from sale pending further test results.


Following earlier action on a different toy, the Special Mission Combat Force Military Play Set is being recalled by the supplier, Australian Discount Retail. Final test results received by the ACCC established that the paint on the toy contains unacceptable lead levels. A ban on products containing more than 90 milligrams per kilogram of lead was introduced on 
17 September 2007.


MR 317/07 and 323/07

Restrictive Trade Practices


Record penalties against Visy: Calls for stronger cartel law


A record penalty of $36 million was ordered against Visy Board and its director and owner, Mr Richard Pratt, following findings by the Federal Court that Visy Board engaged in price-fixing and market-sharing contraventions of the Act with its rival, Amcor Limited. This penalty incorporates a penalty against Mr Pratt for his role in approving the overarching understanding between Visy and Amcor.


The court also ordered separate penalties of $1.5 million on Visy Board’s former CEO, Mr Harry Debney, and $500 000 on former Visy Board General Manager, Mr Rod Carroll, for their respective conduct in the contraventions by Visy Board.


Recent changes to the Act penalty regime mean that perpetrators of price-fixing, market sharing and other anti-competitive arrangements are now exposed to paying a much higher price: three times the benefit to the company attributable to the conduct or, if that cannot be determined, ten per cent of the corporate group’s annual turnover.


The ACCC’s success in this particular matter can be largely attributed to the ACCC’s leniency policy which encouraged Amcor and former Amcor executives to come forward and provide information and evidence with the incentive of complete immunity from any resultant action by the ACCC.


MR 302/07


Anti-competitive concerns over agreements in tourism


The ACCC accepted court enforceable undertakings from the Korean Inbound Tour Operator Council of Australia Incorporated after concerns about agreements entered into by KITOCA members.


KITOCA together with the government, through the Korean Action Plan Implementation Group, launched a voluntary code of conduct for Korean inbound tour operators to comply with. This code sets out a minimum code of ethics in relation to pricing, factual itineraries, complaint handling, disclosure of shopping arrangements including commission payments and appropriate licensing requirements. However, the ACCC became concerned that KITOCA and some of its members had reached agreements to not deal with certain Korean tour operators unless fees paid to Australian tour operators increased, arrange for certain duty free stores and restaurants to not allow entry to Korean tourists on tours operated by those tour operators, and impose sanctions via financial fines and boycotts on KITOCA members who refused to be part of these agreements. 


The ACCC raised concerns that such agreements may contravene the price fixing and boycott provisions of the Act. Since becoming aware of the ACCC’s concerns, KITOCA has cooperated with the investigations.


MR 002/08


Big penalties for resale price maintenance


Penalties totalling $1.36 million were imposed by the Federal Court on Navman Australia and several employees for engaging in resale price maintenance. A penalty of $1.25 million was imposed on Navman and penalties of $80 000 and $30 000 respectively were also imposed on Mr Christopher Baird, a former director and the former Australasian sales manager, 
Mr David King.

Navman is a supplier of marine, personal and in car navigational equipment and has dealership and retail arrangements across Australia. The penalty ordered by the court is one of the highest for resale price maintenance conduct and follows the record $3.4 million penalties against the Jurlique cosmetics companies


In another matter the Federal Court imposed penalties of 
$175 000 on TEAC Australia for engaging in resale price maintenance and $15 000 on its national sales manager, 
Mr Warren Allison, for being knowingly concerned in the conduct. The ACCC instituted proceedings regarding conduct that sought to stop an independent retailer of electronic products from advertising prices below the ‘go price’ specified by TEAC. The court ordered TEAC send a letter to all their retail customers advising them that they are free to set the price of TEAC products they resell.

MR 321/07and 359/07

Orthodontists price fixing, market sharing


The Federal Court found three orthodontic businesses, each operating in northern Tasmania, contravened s. 45 of the Act by engaging in price fixing and market sharing. The court found the orthodontists, in various combinations, entered into a series of illegal anti-competitive arrangements to fix the price of the orthodontic services they provided, restrict their respective supply of orthodontic services to new patients, restrict their ability to supply their services within 20 kilometres of the existing practices and stop another orthodontist from setting-up a competing practice.


The court heard that the co-location agreement, containing the majority of the illegal clauses, was drafted by a lawyer in 1992 and that the orthodontists relied on that lawyer’s legal advice. Another orthodontist joined the agreement at a later date and also sought legal advice and the lawyer also failed to identify the illegal clauses.


In light of the repeatedly faulty legal advice and because the respondents cooperated with the investigation, the ACCC took the unusual step of not seeking a monetary penalty. The court confirmed the ACCC’s position when it found it was sufficient to grant a series of injunctions restraining the orthodontists from again engaging in the anti-competitive conduct. 

MR 326/07

Colleges alter nuclear medicine credentialing criteria


The Royal Australasian College of Physicians and the Royal Australian and New Zealand College of Radiologists altered their Standards for Accreditation of Nuclear Medicine Practices after discussions with the ACCC. The ACCC was approached by the Townsville Hospital after two doctors providing nuclear medical services remotely to the hospital were denied re-credentialing under the standards as there was another nuclear medicine practice within 200 kilometres of the Townsville Hospital. 


The ACCC was concerned that the standards may contravene s. 45(2) of the Act. In particular, the ACCC had concerns that the standards may create artificial boundaries that would protect service providers in particular geographical locations. After raising this with the colleges they agreed to review the standards and remove any unintended anticompetitive effects contained in the standards. Following this the colleges advised the ACCC that the credentialing criteria under the standards would now refer solely to the credentials of the nuclear medicine specialist without reference to the mode of conduct be it remote or otherwise, of a nuclear medicine practice.


Further, the Townsville Hospital doctors would retain their credentialed status and thus would continue to provide services to the Townsville Hospital, as well as at their Adelaide practice. 


MR 322/07


Victorian abalone quota holders penalised over cartel


Penalties totalling $927 500 were imposed on individuals and companies involved in a Victorian abalone cartel. The ACCC alleged an arrangement for collective action about the pricing and provision of abalone harvested from the central abalone fishery zone in Victoria by eight abalone quota holders. 


Under the arrangement the parties would not supply a processor customer unless that processor paid a premium on top of an average ‘beach’ price (market price) and was a processor nominated by Australian Abalone, a corporate vehicle created to market the catch by the quota holder and others. The cartel arrangement provided for penalties if a quota holder supplied outside the arrangement. The court found that the conduct contravened the primary boycott and price fixing provisions of the Act and the code.


MR 318/07

Mergers and Acquisitions

BUPA/MBF health insurance merger not opposed


The ACCC will not intervene in the proposed merger of BUPA Australia and MBF Australia, both registered providers of private health insurance. BUPA operates under the name HBA except in South Australia and Northern Territory where it operates under the name Mutual Community. 


The ACCC conducted a comprehensive review of the proposed merger including extensive market inquiries with interested parties and carefully considered the likely effects of the proposed merger. The ACCC paid particular attention to potential effects in the supply of private health insurance to South Australian consumers due to BUPA’s strong position in that state. In reaching its decision the ACCC found that competition from a number of competing private health insurance providers in South Australia would be likely to continue to constrain BUPA in the foreseeable future. 


MR 304/07

Monitoring of Newcastle and Hunter Valley community newspapers


The ACCC agreed with Fairfax Media interim arrangements regarding the operations of community newspapers in the Newcastle area which are designed to ensure the competitive viability of the community newspapers recently sold by Fairfax.


The ACCC had not opposed the proposed acquisition of Rural Press by Fairfax after an undertaking by Fairfax requiring the sale of The Newcastle and Lake Macquarie Post and The Hunter Post, which are free weekly newspapers circulating in the region. Fairfax were allowed to retain The Newcastle and Lake Macquarie Star and The Lower Hunter Star, which are free weekly newspapers with a similar circulation area to the Post, and which before the merger were owned by Rural Press. 


Immediately before the sale of the Post, a number of changes were made by Fairfax to the format and content, which the ACCC considered were inconsistent with the terms of Fairfax’s undertaking to the ACCC, and which may have affected the viability of the Post. The ACCC raised its concerns with Fairfax, which has now agreed to take steps to restore the Post to its pre-sale position.


The ACCC will continue to make inquiries into this matter and monitor the situation, to ensure that the Post is able to operate as a viable, competitive going concern.


MR 001/08

Authorisations and Notifications


Wangaratta Anaesthetist Group allowed to collectively bargain


The ACCC did not object to a collective bargaining notification lodged by the Wangaratta Anaesthetic Group (WAG); an associateship of anaesthetists. WAG’s members propose to collectively negotiate with BUPA Australia Health (trading as HBA) a fee for the provision of no-gap billing to HBA members.


The ACCC considers that the proposed collective bargaining arrangement may result in some public benefits in the form of increased input into contracts and  efficiency savings and that the voluntary nature of the proposed arrangements would militate against the potential for anti-competitive impact. 


MR 353/07

Proposal for VMOs to collectively bargain opposed 

The ACCC issued a final objection notice regarding the collective bargaining notification lodged by AMA Victoria on behalf of 39 visiting medical officers at Latrobe Regional Hospital. AMA Victoria proposed to collectively negotiate, on behalf of the doctors, contract terms and conditions, including fees, with the hospital.


The ACCC considers that the public benefit would be limited and that a potential price rise as a result of the proposed arrangements may force the hospital to operate with fewer medical practitioners, or rationalise services.


The ACCC also issued a draft objection notice to the collective bargaining notification lodged by AMA Victoria on behalf of 26 visiting medical officers at Werribee Mercy Hospital, proposing to collectively negotiate contract terms and conditions.


The size and composition of the group constitutes a significant proportion of the specialists that currently service the hospital and the ACCC is concerned that as a result of the hospitals location, facilities, and lack of affiliation with a larger teaching hospital there is not a strong case as to a disparity in bargaining position between individual doctors and the hospital. As a result, the ACCC considers that collective bargaining is not required to provide doctors with an efficient level of input into contracts.


Whilst the ACCC considers that the voluntary nature of the arrangements and the absence of collective boycott aspects would usually limit the detriment, it is concerned that the coverage and composition of the group is likely to lead to sufficient increases in doctor bargaining power, leading to potentially anti-competitive outcomes. 

MR 343/07and MR 306/07


Dried vine fruit growers allowed to collectively bargain


The ACCC issued a final determination authorising the Victorian Farmers Federation Sunraysia Branch members to collectively bargain the terms and conditions of their contracts with dried vine fruit processors, considering it is likely to provide growers with greater input into their contracts and leading to more efficient outcomes. The ACCC believes the possible anti-competitive effects are limited given the nature of the proposed arrangement, the structure of the industry and the limited size of the collective bargaining group.


MR 334/07 and MR 310/07

Collective sale of wine grapes to be approved


The ACCC issued a draft decision proposing to authorise 39 wine grape growers in the Alpine Valleys and King Valley region of north east Victoria, to appoint a common agent, North East Valleys Wine Group, to negotiate wine grape supply contracts.


The ACCC recently granted interim authorisation to allow NEV to negotiate wine grape supply contracts on behalf of the growers in respect of the current 2007–08 wine grape harvest. 


The ACCC considers that negotiating through a common agent will provide growers with greater input into contract terms and conditions and reduce transactions costs for growers and wine grape buyers. Importantly, the arrangements do not reduce the ability of growers to negotiate individual agreements with buyers outside of the collective arrangement.


MR 033/08


Health food stores in the ACT to collectively bargain


The ACCC issued a final decision authorising current and future members of the ACT Health Food Co-operative to collectively bargain with suppliers of health food products.


The ACCC considers the arrangement may enable members of the cooperative to negotiate bulk discounts with suppliers of health food products. This may result in some public benefit. 


Member health food stores will not be restricted to buying products through the cooperative and health food suppliers can choose not to participate in collective negotiations with the co-operative. The member health food stores of the cooperative will continue to individually set retail prices in respect of the goods subject to collective negotiations.


MR 022/08


Compulsory insurance proposal rejected


The ACCC revoked a notification lodged by Racing and Wagering Western Australia (RWWA) that would require thoroughbred horse trainers in Western Australia to obtain workers compensation insurance from a nominated insurer as a condition of their trainers licence. 

While the ACCC acknowledges the benefits RWWA is hoping to achieve, there are concerns that they come at the cost of significant detriment by removing the ability of horse trainers to choose and negotiate with their own insurance provider, thereby eliminating competition between insurance providers and thus incentives for insurers to offer competitive premiums. 
The ACCC notes that the benefits which RWWA’s proposal is designed to deliver may be achieved in other ways which do not involve the anti-competitive detriment associated with the notified conduct.

MR 363/07


Certain provisions of SuperTAB agreement to be authorised 


The ACCC issued a draft determination proposing to authorise certain provisions of an agreement between Tabcorp and TOTE Tasmania governing TOTE Tasmania’s participation in the SuperTAB pool.


Tabcorp is the host of the SuperTAB pool which pools bets placed through a number of totalisators. The ACCC considers certain provisions of the agreement may generate some public detriment, however overall it is of the view that the agreement will result in a net public benefit.


In particular, the ACCC considers that the agreement will allow TOTE Tasmania to offer enhanced wagering products to punters, provide a greater opportunity for TOTE Tasmania to compete and ensure that TOTE Tasmania is able to continue to fund the Tasmanian racing industry.


MR 015/08


IT contract and recruitment code to be authorised 

The ACCC issued a draft determination proposing to authorise certain provisions of the code of conduct of the Information Technology Contract and Recruitment Association (ITCRA). The ACCC considers that certain provisions of ITCRA’s code may generate some anti-competitive detriment, but that overall the provisions are likely to provide a benefit to the public. In particular, the provisions of ITCRA’s code establish a minimum standard of conduct for ITCRA members, which can assist them conduct their business activities ethically and professionally reduce the risk that parties who deal with ITCRA members will be exposed to unscrupulous conduct.


MR 352/07

Underlying vessel queue causes not being addressed


The ACCC proposes to grant authorisation to Dalrymple Bay Coal Terminal’s vessel queue management system (QMS) for a limited period only. The QMS has been operating for two years and the ACCC has not seen evidence that the underlying causes of the excessive vessel queue are being addressed. When authorisation was granted in 2005, the QMS was proposed as a short term measure to manage the vessel queue while investment and capacity expansions took place. However, the ACCC is concerned that the operation of the QMS for an extended period may hinder the development of a long term solution to address contracting issues that exist within the Goonyella coal chain. As such, the ACCC proposes to grant authorisation for 12 months only, to provide industry with the opportunity to develop and implement a solution to address these issues.


MR 348/07

Limited airline tariff agreements authorised

The ACCC issued a determination revoking an authorisation granting a substitute authorisation to Qantas Airways. Qantas applied for revocation and substitution of the authorisation regarding tariff arrangements with designated airlines that are required under Australia’s air service agreements (ASAs) with other countries, subject to the authorisation only offering protection under certain circumstances. 

An ASA specifies the terms and conditions of airline activity between two countries and a number of these require Qantas to reach agreement in limited circumstances with a competing foreign airline in relation to the establishment of tariffs. 
The ACCC considers that there are potentially significant anti-competitive detriments by allowing tariff agreements however the conduct is likely to result in benefits by ensuring Australia can meet its international obligations. 


MR 345/07 and MR 313/07


Harness Racing Victoria rebate proposal approved


The ACCC did not opposed a new notification lodged by Harness Racing Victoria (HRV) proposing to offer a rebate to six nominated bookmakers who use Tabcorp or another Victorian licensed wagering operator to place bet-backs and layoffs on Victorian harness racing. The ACCC considers that the conduct will provide a small benefit to the nominated bookmakers by reducing the fee for access to Victorian race fields in recognition of the contribution they are making to the Victorian harness racing industry while the public detriment will be minor and notes that this notification does not prevent other parties from applying for race fields approvals and negotiating a fee and/or rebate with HRV.


MR 344/07

Immunity for advertising arrangements to be revoked 

The ACCC issued a draft notice proposing to revoke a notification concerning advertising contracts the Wentworth Courier, a community newspaper delivered free to households in eastern Sydney, offers to real estate agents within its circulation area. Under the contracts real estate agents agree to place 75 per cent of their real estate advertising in its circulation area with the Wentworth Courier in consideration for significantly discounted advertising rates. The ACCC has formed the preliminary view that the 75 per cent requirement is likely to have an anticompetitive effect and does not have net public benefits.


MR 331/07

Australian Property Institute authorisation varied

The ACCC issued a determination varying the authorisation granted to the Australian Property Institute (API), covering the API’s code of ethics, rules of conduct and specific clauses of the API’s constitution and by laws along with relevant definitions. The ACCC considers that the proposed changes lodged by the API are minor in nature and do not reduce the benefits associated with the authorisation.


MR 309/07

Retailer Alert Scheme for alcohol products authorised 

The ACCC issued a final determination granting conditional authorisation to a Retailer Alert Scheme, which provides a national system for the removal of inappropriately named or packaged alcohol products from the market. If a complaint about an alcoholic beverage is made, and the product is found not to comply with the Alcohol Beverages Advertising (and Packaging) Code, then a retailer alert will be issued. 

Retailers who are signatories to the code have agreed not to place further orders for that stock. Suppliers who are signatories to the code, have agreed to cease supplying non-compliant stock to the market, and to reimburse retailers for non-compliant stock returned to the supplier. The ACCC granted authorisation subject to three conditions including requiring the applicants to provide the ACCC with a report regarding the results of an independent review of the effectiveness of the scheme. 

MR 301/07

Football Federation uniform arrangements allowed 

The ACCC issued a decision concerning the exclusive dealing notification lodged by the Football Federation Victoria, deciding not to take further action at this time regarding the FFV’s apparel licensing program. The FFV lodged the notification in respect of its requirement that the 450 plus football clubs competing in its various competitions only use uniforms manufactured by a restricted list of third party suppliers licensed by the FFV. 

The ACCC issued a draft notice proposing to revoke the immunity for the program as it was not satisfied that the benefits outweighed the likely detriment. The FFV sought to address these concerns by increasing the number of licensed suppliers from four to eight where practical, thereby reducing the ACCC’s concerns.


MR 300/07


Regulated Services

Reasonable terms of access set for local loop and line sharing services

The ACCC published final determinations made in the arbitration of disputes over access to the unconditioned local loop service and the line sharing service. The ULLS final determination specifies the monthly rental charge for which Telstra supplies the ULLS to Primus Telecom. This follows the parties being unable to agree on the ULLS monthly charge, and Primus notifying a dispute for ACCC arbitration.


The LSS final determination specifies terms of access on which Telstra supplies the LSS to Adam Internet. This follows the parties being unable to agree on those terms, and Adam Internet notifying a dispute for ACCC arbitration. Another five LSS access disputes, notified by Primus, Amcom, TPG, Agile and Network Technology, were resolved in a manner consistent with and on the same date as the Adam Internet determination. 

The setting of reasonable terms of access for the ULLS and LSS continues to bring significant benefits to consumers of telecommunications services. The prices set by the ACCC will ensure that consumers receive higher quality services at more reasonable prices from a greater range of service providers. 
The ACCC continues to arbitrate several ULLS and LSS access disputes.


MR 007/08


Telstra submits new ULLS monthly charge undertaking


The ACCC published Telstra’s latest unconditioned local loop service (ULLS) monthly charge access undertaking and is now preparing a discussion paper seeking submissions on the undertakings. 


Telstra supported its undertaking with its Telstra Efficient Access Model. However, it has requested that the model itself remain confidential at this time. Telstra stated that it intends to make a version of the model available for analysis subject to appropriate arrangements being put in place with respect to confidentiality.


MR 361/07

Telstra application for exemption of transmission capacity

The ACCC has published Telstra’s exemption applications made in relation to its supply of the domestic transmission capacity service (DCTS).

Under the Act, the ACCC must not make an order granting an exemption unless it is satisfied that the exemption will promote the long-term interests of end users.


The ACCC will ensure interested parties have reasonable access to Telstra’s submissions, to allow adequate examination and comment on the applications. 


MR 364/07

Federal Court affirms invalidity of competition notice

The Federal Court handed down final orders affirming that the ACCC was not entitled to issue the Part A competition notice in December 2005, alleging that Telstra had acted anti-competitively by raising the wholesale price of its Home Access line rental service.


The court found that the competition notice differed from the consultation notice for two matters held to be of substance and as Telstra was not given details of those matters when the ACCC consulted with it, Telstra was not afforded procedural fairness.


The ACCC sought to uphold the majority of the competition notice to preserve the ability of affected third parties to seek damages against Telstra, however, the court found that severance was not appropriate and therefore quashed the competition notice.


The ACCC is concerned that the decision may encourage the recipient of a notice to challenge procedural aspects instead of addressing the substantive underlying conduct.


MR 332/07

Telecommunications infrastructure audit finalised


A record-keeping rule (RKR) was issued requiring 22 specified carriers to report on the locations of their core network and Customer Access Network infrastructure after recent ACCC reviews indicated that a consistent and coherent infrastructure database is needed to further inform the effectiveness and timeliness of future regulatory processes. 

A number of carriers have indicated that they expect no burden in complying with the rule, as its required reporting format matches their internal record-keeping procedures. The ACCC also indicated to a further nine carriers that their proposals for alternative reporting formats can be accommodated through the flexibility in reporting provided by the infrastructure RKR.


MR 350/07

Communications access process simplified 

The ACCC published a final determination made in an arbitration concerning a dispute over access to the unconditioned local loop service in multi-dwelling units such as those in an apartment block or a shopping centre.


The final determination provides further guidance to industry on the reasonable terms of access to the ULLS by specifying a process that could be used by access seekers to order and provision the ULLS in MDUs serviced by a main distribution frame (MDF) in the building. 


The final determination specifies that where there is an existing pair of wires between Telstra’s exchange and the customer’s premise, Telstra must, if requested, re-use the existing wires to provide a ULLS. The current process is labour intensive, an inefficient use of resources and can involve significant delays for access seekers and is not customer friendly. 


This decision will bring benefits to consumers by improving competition in the supply of broadband and voice services to residents in apartments and other multi-dwelling units.


MR 346/07


Views on next generation networks published 


The ACCC for public consultation two papers related to next generation telecommunications networks.


The first is a draft decision on a 15-year special access undertaking given by the G9 for its proposed fibre-to-the-node network upgrade; it also provides guidance on access to FTTN networks more generally. 


The ACCC also issued a position paper on the possible variation of the definition of the declared unconditioned local loop service. The position paper notes the need for the ULLS declaration to be updated to keep in step with on-going network modernisation, including the evolution of traditional switched telecommunications networks to internet protocol. 


MR 338/07

Release of mobile terminating access pricing principles determination and rejection of Optus’s undertaking


The ACCC issued the MTAS pricing principles determination relevant for 1 July 2007 to 31 December 2008, which the Act requires the ACCC to have regard to if the ACCC is required to arbitrate a MTAS access dispute. 

The indicative prices have been informed by the WIK model, international cost benchmarks and other cost models. Any future pricing determinations will consider a range of factors as set out in the supporting documentation and will continue to consider efficiently incurred costs of mobile operators with reference to actual costs consistent with the Australian Competition Tribunal’s position.


The ACCC also announced its final decision to reject the access undertakings submitted by Optus. The ACCC rejected the Optus 2007 undertaking because it could not be satisfied that the price terms and conditions were reasonable. The tribunal placed a clear obligation on providers to establish that their costs are efficient costs and Optus did not provided evidence to support the price in its undertaking.

MR 320/07


Decision on Foxtel digital Pay TV service upheld 

The ACCC decision to accept a special access undertaking from Foxtel for its digital Pay TV set top unit service was upheld by the Federal Court. Seven Network applied to have the ACCC’s decision overturned. 

Foxtel’s undertaking permits independent providers of digital content channels—for example, Setanta Sports—to offer their channels directly to Foxtel customers through Foxtel’s digital set-top units.


MR 333/07

Draft decision on GasNet


The ACCC issued its draft decision on GasNet’s revised 2008–12 access arrangement and while it considers some increase in investment and tariffs is appropriate, it proposes not to accept a number of aspects of the proposed GasNet revisions to the arrangement, which would have resulted in much more significant increases in gas transmission charges. The decision sets out 32 amendments GasNet must make to the access arrangement for approval by the ACCC. 


MR 311/07
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