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Abbreviations 

ACCC  Australian Competition and Consumer Commission  

ACT Australian Capital Territory  

BED bulk entitlement delivery 

BPWTR Basin Plan Water Trading Rules 

CEWH Commonwealth Environmental Water Holder 

DELWP Victorian Department of Environment, Land, Water and Planning 

DPIE  NSW Department of Planning, Industry and Environment 

DNRME Queensland Department of Natural Resources, Mines and 
Energy 

EWH environmental water holder 

HEW held environmental water 

IVT inter-valley trade 

MDB  Murray–Darling Basin 

MDBA  Murray–Darling Basin Authority  

MOU memorandum of understanding 

NSW  New South Wales  

PEW planned environmental water 

PPMs pre-requisite policy measures 

VEWH Victorian Environmental Water Holder 
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Glossary 
This glossary endeavours to provide practical meanings of terms; however, readers may 
need to consider the legal meaning of some terms under the Water Act 2007 (the Act), the 
Basin Plan 2012 and Basin State water management legislation or regulation, or 
intergovernmental agreements and obtain legal advice on these definitions, if required.  

active 
management1  

A water management operational tool being developed for use in 
unregulated river systems in the Northern Basin, with the aim of 
ensuring that held environmental water remains in-stream so that 
it can be used for its intended environmental purpose. 

Basin Plan 2012 
(Cth) 

The purpose of the Basin Plan is to provide for the integrated 
management of Basin water resources in a way that promotes the 
objects of the Act. It sets sustainable diversion limits for Basin 
water resources. It also includes the Basin Plan Water Trading 
Rules.  

Basin Plan Water 
Trading Rules  

These rules form Chapter 12 of the Basin Plan 2012 (Cth). The 
rules only apply to water access rights that can be traded under 
state management law, and which relate to Basin water 
resources.  

Basin water 
resources 

All water resources within, or beneath, the Murray–Darling Basin, 
but not including: 

• water resources within, or beneath, the Murray–Darling Basin 
that are prescribed by the regulations 

• groundwater that forms part of the Great Artesian Basin. 

Basin State New South Wales, Victoria, Queensland, South Australia or the 
Australian Capital Territory. 

environmental 
water holder 

A person who holds held environmental water.  

held 
environmental 
water 

Water available under: 

• a water access right 

• a water delivery right 

• an irrigation right 
for the purposes of achieving environmental outcomes (including 
water that is specified in a water access right to be for 
environmental use). 

irrigation right  A right that a person has against an irrigation infrastructure 
operator to receive water that is not a water access right or a 
water delivery right.  

                                                
1  This definition endeavours to provide a practical definition of active management. However, it is noted that ‘active 

management’ is not specifically defined or used in Queensland water planning documents, and the approaches to 
managing flow events are not consistent across different Queensland catchments.  
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planned 
environmental 
water 

Water committed by the Basin Plan, a water resource plan or a 
plan made under a state water management law, or any other 
instrument made under a law of a state for the purposes of 
achieving environmental outcomes.  

pre-requisite 
policy measures2 
 

A measure consisting of a policy to:  

• credit environmental return flows for downstream 
environmental use 

• allow the call of held environmental water from storage during 
unregulated flow events. 

regulated water 
system 

A surface water system characterised by structures such as dams 
and weirs which can be used to store and control flows, thereby 
increasing reliability of supply.3 

return flows  Volume of water that returns to rivers after it has been used—
return flows can: 

• run off the land straight into rivers and creeks  

• seep through the earth into groundwater and return to rivers 
that way  

• exit wetlands or continue along the watercourse after it has 
been delivered for the environment.  

stock and 
domestic right 

A water access right conferred by or under a law of a state that 
that allows the holder to take water from a water resource for 
domestic consumption and stock watering. 

the Act Water Act 2007 

trade Includes transfer and: 

• a trade that does not involve the payment of consideration  

• a trade between places under which ownership of the right 
being traded does not change 

• the establishment of a leasing arrangement 

• the establishment of a tagged water access entitlement.  

tradeable water 
right  

Water access right, water delivery right or irrigation right. 

unregulated water 
system 

A surface water system that is not a regulated water system. 

                                                
2  Pre-requisite policy (PPM) measures are referred to as ‘unimplemented policy measures’ if they did not come into effect 

by 30 June 2019.  See subsection 7.15(2) of the Basin Plan. PPM measures credit environmental ‘return flows’ for 
downstream environmental use or allow the call of HEW from storage during unregulated flow events (Victoria refers to 
the latter as ‘piggybacking’). 

3  In Queensland, regulated and unregulated water systems are referred to as supplemented and unsupplemented systems 
respectively. 
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water access 
entitlement 

Perpetual or ongoing entitlement, by or under a law of a State, to 
exclusive access to a share of the water resources of a water 
resource plan area. 

water access right Any right by or under the law of a state or territory to hold water 
from a water resource and/or take water from a water resource, 
and includes: 

• stock and domestic rights 

• riparian rights 

• a water access entitlement 

• a water allocation. 

water allocation The specific volume of water allocated to water access 
entitlements in a given water accounting period. 

water delivery 
right 

A right to have water delivered by an infrastructure operator.  

water use 
approval  

An authority to use water on specified land or in a specified 
watercourse. 
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Summary  
This document provides the ACCC’s advice to the Murray Darling Basin Authority (MDBA) 
on the operation of subsections 12.02 (2) to (4) of the Basin Plan Water Trading Rules 
(BPWTR).4  

Subsections 12.02 (2) to (4) of the BPWTR (the 12.02 provisions), allow Basin States, if 
certain conditions are met, to restrict the trade of water access rights so that only held 
environmental water (HEW) is permitted to be traded between places.5  

In 2010, the ACCC, in advising on the initial drafting of the BPWTR, stated that exemptions 
from water trading rules for environmental water holders (EWHs) were not necessary. The 
Government included the 12.02 provisions in the BPWTR to facilitate arrangements for the 
movement of HEW in NSW.6 This recognised the important role that EWHs, including the 
Commonwealth Environmental Water Holder (CEWH), play in sustaining the environmental 
assets of the Murray–Darling Basin (MDB).   

The ACCC’s view is that the differential treatment of HEW under water trading rules can 
lead to adverse impacts on the water trading system or on third parties by: 

• hindering wide participation in the water market by non-EWHs, or leading to the 
segregation of the market, which would limit the efficient operation of water markets, 
resulting in water not being utilised for its highest value use, and potentially limiting the 
extent to which non-EWH water access right holders (including irrigators) realise the full 
value of their water 

• affecting system constraints and deliverability of water held by non-EWHs in a way that 
is not transparent to all water market participants  

• altering the characteristics (including reliability) of water access rights held by EWHs 
and others 

• impacting the price of water access rights held by EWHs and others 

• limiting the incentive for water market intermediaries to develop innovative water 
products.  

Additionally, the differential treatment of HEW is not consistent with the majority of the 
water market and trading objectives for the Murray-Darling Basin (MDB) specified in 
Schedule 37 of the Water Act 2007 (the Act).  

The ACCC has reviewed EWHs’ current arrangements for the movement and trade of HEW 
and their intended use of the 12.02 provisions in the future. The ACCC’s consultations 
                                                
4  Subsection 12.02(5) and (6) of the BPWTR.  
5  This is pursuant to State water management law and to an intergovernmental agreement with the Commonwealth or 

another Basin State. 
6  This followed the 2009 Memorandum of Understanding in relation to the shepherding of water for the environment 

between the NSW and Commonwealth governments, following the purchase of Toorale station by the NSW government, 
available at: 
http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherdin
g.pdf, accessed 13 May 2020. 

7 Schedule 3 of the Water Act 2007 specifies that the Basin water market and trading objectives are: a) to facilitate to the 
operation of efficient water markets and the opportunities for trading, with and between Basin States, where water 
resources are physically shared or hydrologic connections and water supply considerations will permit water trading, 
b) to minimise transaction costs on water trades, including through good information flows in the market and compatible 
entitlement, registry, regulatory and other arrangements across jurisdictions c) to enable the appropriate mix of water 
products to develop based on water access entitlements which can be traded either in whole or in part, and either 
temporarily or permanently, or through lease arrangements or other trading options that may evolve over time d) to 
recognise and protect the needs of the environment e) to provide appropriate protection of third-party interests. 

http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherding.pdf
http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherding.pdf
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indicate that none of the Basin States currently rely on the 12.02 provisions to restrict the 
trade of water access rights, and instead are using other mechanisms to move HEW. For 
that reason we were only able to consider how the 12.02 provisions could operate. 

We also understand that none of the Basin States considers that the 12.02 provisions are 
necessary to ensure their current trading arrangements comply with the BPWTR.  

However, Basin States have indicated they are generally in favour of maintaining the 12.02 
provisions for possible use in the future.8 We found that Basin States use other 
mechanisms to move HEW.9 These include in the Southern–Connected Basin: 

• the use of Bulk Entitlement Delivery (BED) processes in NSW, which allow EWHs to 
deliver HEW to environmental assets in NSW or South Australia; this involves the 
movement of HEW across trading zones (including through the Barmah Choke) 

• processes related to the movement of return flows10 from upstream, for example, from 
the Murrumbidgee and Goulburn into the River Murray (across trading zones). 

The ACCC is of the view that some of these HEW movements may constitute trades within 
the meaning of the BPWTR. This is because a trade occurs (for the purposes of the 
BPWTR) when the place (for example, trading zone, location, area, resource or system) at 
which water related to a water access right may be taken is changed.11 The Basin States 
do not share this view and these arrangements are not currently treated by Basin States as 
trades for the purposes of Basin State water management laws. 

The ACCC is of the view that certain movements of HEW carried out by EWHs may be 
‘trades’ within the meaning of the BPWTR, and may be occurring in breach of the BPWTR. 
The investigation of possible contraventions of the BPWTR is a matter for the MDBA as the 
agency responsible for enforcing the BPWTR.  

The ACCC is also concerned that the 12.02 provisions and certain other mechanisms used 
by the Basin States for the transfer of HEW raise broader concerns about the transparent 
operation of HEW movements, and the efficient operation of the water trading markets in 
the MDB.  

The ACCC is also concerned that there is insufficient transparency around some of the 
Basin States’ HEW arrangements. In particular, reporting arrangements for the movement 
of HEW for ‘return flows’ and using BED mechanisms, are not transparent enough to allow 
all market participants to understand the circumstances in which the location where HEW 
can be used has or could be changed. 

The lack of transparency around some of the Basin States HEW arrangements undermines 
the role and legitimacy of EWHs and HEW. This in turn creates, or adds to, a loss of 
confidence among market participants in the integrity and regulatory oversight of water 
trading and markets.  
                                                
8  The Victorian Department of Environment, Land, Water and Planning (DELWP) has indicated that it could potentially, in 

future, rely on an existing intergovernmental agreement (between the NSW and Victorian Governments), which it 
considers could meet the requirements of the 12.02 provisions in certain circumstances. The Queensland Department of 
Natural Resources, Mining and Environment (DNRME) noted the existence of the Intergovernmental Agreement on 
Implementing Water Reform in the Murray Darling Basin as relevant to subsection 12.02(3) of the BPWTR. Available 
at:https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-
darling-basin, accessed 13 May 2020 

9  These other mechanisms used by the Basin States include ‘active management’ in the Northern Basin and Bulk 
Entitlement Delivery and processes related to return flows in the Southern–Connected Basin. 

10  Pre-requisite policy (PPM) measures are referred to as ‘unimplemented policy measures’ if they did not come into effect 
by 30 June 2019.  See subsection 7.15(2) of the Basin Plan. PPM measures credit environmental ‘return flows’ for 
downstream environmental use or allow the call of HEW from storage during unregulated flow events (Victoria refers to 
the latter as ‘piggybacking’). 

11  Sections 1.07(3) and 12.04 of the Basin Plan.  

https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
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Accordingly, the ACCC’s view is that reform of the trading rules for HEW is warranted. As 
Basin States are not relying on the 12.02 provisions, and consistent with the ACCC’s 2010 
advice, considerations for reform should include the repeal of the 12.02 provisions so that 
all HEW movements (where the location where the water can be taken is changed) are 
treated as trades,12 and subject to all inter-valley trade (IVTs) limits and other trading 
restrictions that apply to any other trade between the same two locations.  

1. Introduction  
The Murray–Darling Basin Authority (MDBA) is required to review the operation of 
subsections 12.02 (2) to (4) of Commonwealth Basin Plan Water Trading Rules (BPWTR) 
by 1 July 2020.13 In completing its review, the MDBA must obtain, and have regard to, 
advice from the Australian Competition and Consumer Commission (ACCC).14   

The water management laws of the Basin States establish the legal entitlements to water 
(property rights), and largely determine whether those entitlements can be traded and the 
applicable rules. The BPWTR apply a framework for governing trade of water access rights 
across the Basin States.15 The BPWTR only apply to trades of water access rights that can 
be traded under state management law. The BPWTR sit within chapter 12 of the Basin 
Plan and aim to contribute to the Basin water market and trading objectives in schedule 3 
of the Water Act 2007 (the Act)16, including to facilitate the efficient operation of water 
markets. For the purposes of the BPWTR, a ‘trade’ includes a ‘transfer’ and can involve 
either (or both) a change in the ownership or location of the water access right, even if the 
transaction does not involve the payment of consideration. 

Held environmental water (HEW) is water that is available under a water access right for 
the purposes of achieving environment outcomes. HEW is not planned environmental water 
(PEW), which is sometimes referred to as ‘rules-based water’. PEW is not tradeable and 
the ACCC does not suggest that PEW should be tradeable or subject to the water trading 
rules.  

By contrast, HEW is held by EWHs, including the Commonwealth Environmental Water 
Holder (CEWH), the Victorian Environmental Water Holder (VEWH), the NSW Department 
of Planning, Industry and Environment (DPIE), and the South Australian Minister for Water 
and the Environment. The CEWH delivers HEW in partnership with these Basin State 
EWHs.  

                                                
12   We acknowledge that there may be some specific cases where an exemption may be justified to protect the environment 

however we have not been provided with the information with which to assess where a limited exemption may be 
warranted as part of this review. 

13  Subsection 12.02(5) of the BPWTR. On 3 March 2020, the MDBA asked the ACCC to provide its advice on the operation 
of sub-sections 12.02(2) to (4) of the BPWTR. The MDBA asked the ACCC to provide this advice by 30 May 2020. 

14  Subsection 12.02 (6) of the BPWTR. 
15  A water access right is any right conferred by or under a law of a state to hold or take water from a water resource. 
16  Unless otherwise, described, all legislation referred to in this document is Commonwealth legislation. 
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EWHs (including the CEWH) can, and do, buy and sell water access rights (mostly water 
allocation)17 for a variety of reasons, to and from other holders of water access rights. This 
includes adjusting their portfolio towards better meeting environmental watering priorities18, 
and effectively managing their water holdings for the environment, including by selling 
surplus water allocation.19 This means EWHs engage in trades of HEW (mostly water 
allocation) with commercial counterparties, and that there is an economic basis for trades 
of HEW to be treated the same as trades of all other water access rights. 

Under the Act, the ACCC has a role in advising the MDBA about the development of the 
BPWTR.20 Based on the ACCC’s final advice to the MDBA (provided to the MDBA in 
2010)21, sections 12.07, 12.08, 12.09 and 12.14 of the BPWTR provide that a person may 
trade a water access right22 (or take and use water in the case of section 12.09), free of 
restrictions relating to: 

• the person being, or not being, a member of a particular class of persons (for example, 
an environmental water holder (EWH)) (section 12.07) 

• the purpose for which the water will be used (section 12.08) 

• the fact that the person acquired the water access right by way of trade (section 12.09)  

• the historical level of use of the water access right or anticipated increase in the use of 
the water access right (section 12.14).  

However, the 12.02 provisions mean that Basin States may (under State water 
management law) restrict the trade of water access rights so that only HEW is permitted to 
be traded to, from, or between places, if the trade is of a kind that State water management 
law permits only for HEW, and which was not permitted before the Basin State entered into 
an agreement that:  

• is between the Commonwealth and a Basin State, or between Basin States, and  

• relates to trades of HEW to, from or between places, and 

• is for the purpose of achieving one or more environmental outcome(s) 
if the restriction is imposed in furtherance of that kind of agreement.23 
  

                                                
17  Section 106 of the Act means that the CEWH can only dispose of its environmental water holdings in certain 

circumstances. 
18  Information about the CEWH’s trading framework is available at: 

https://www.environment.gov.au/water/cewo/trade/trading-framework, accessed 7 April 2020. 
19  For example, the NSW Department of Planning, Industry and Environment (DPIE) (formerly the Office of Environment and 

Heritage (OEH)) has offered water allocation for sale. See: https://www.environment.nsw.gov.au/news/oeh-intention-to-
sell-water-allocation, accessed 7 April 2020. The VEWH publishes a water allocation trading strategy each year. This 
includes both commercial allocation trades and ‘administrative’ non-commercial water transfers. See: VEWH (2019). 
Water Allocation trading strategy. https://www.vewh.vic.gov.au/news-and-publications/news/water-allocation-trading-
strategy-2018-19, accessed 7 April 2020. 

20  Sections 46(2) of the Act.  
21  ACCC (2010), Water Trading Rules—Final Advice. Available at: https://www.accc.gov.au/regulated-

infrastructure/water/water-trading-rules-advice-development 
22  Section 4 of the Act defines a water access right as a right conferred by or under a law of a State to hold or take water 

from a water resource. However, under subsection 12.02(1), the BPWTR do not apply to water access rights that cannot 
be traded under State water management law. For example, stock and domestic rights are included in the definition of a 
water access right but cannot be traded under State water management law.  

23  The 12.02 provisions also apply to trades that are part of a sequence of trades conducted in furtherance of an agreement 
of the kind described in the text, and contain a trade of the kind referred to in the text (see 12.02 (4) (b) of the BPWTR).   

https://www.environment.gov.au/water/cewo/trade/trading-framework
https://www.environment.nsw.gov.au/news/oeh-intention-to-sell-water-allocation
https://www.environment.nsw.gov.au/news/oeh-intention-to-sell-water-allocation
https://www.vewh.vic.gov.au/news-and-publications/news/water-allocation-trading-strategy-2018-19
https://www.vewh.vic.gov.au/news-and-publications/news/water-allocation-trading-strategy-2018-19
https://www.accc.gov.au/regulated-infrastructure/water/water-trading-rules-advice-development
https://www.accc.gov.au/regulated-infrastructure/water/water-trading-rules-advice-development


  5 

 

Under sections 12.16 and 12.18 of the BPWTR, restrictions on the trade of water access 
rights (relating to surface water) are permitted where the restriction is necessary to protect 
the needs of the environment.24 We acknowledge that there may be some cases where a 
trade restriction may be justified however we have not been provided with the information 
with which to assess where trade restrictions may be warranted.   

The explanatory memorandum to the Basin Plan outlines that the 12.02 provisions were 
included in the Basin Plan to, inter alia, facilitate arrangements for water shepherding under 
an agreement between the Commonwealth and NSW governments relating to the 
shepherding of HEW (the 2009 MOU),25 following the purchase of Toorale station by the 
NSW Government.26 The ACCC understands that the Commonwealth and NSW 
governments considered that the shepherding of water pursuant to the 2009 MOU would 
be a trade of HEW for the purposes of NSW water management law.27 

Based on the information provided by Basin States, to date none have relied on the 12.02 
provisions to impose restrictions on the trade of water access rights. The ACCC 
understands this is because, inter alia, the MOUs between the NSW and Queensland 
Governments with the Commonwealth Government relating to the shepherding of water 
have not been implemented as envisaged. However, we have considered how the 12.02 
provisions could potentially operate and impact the water market, and whether it is 
consistent with the water market and trading objectives specified in schedule 3 of the Act.  

The BPWTR seek to contribute to the achievement of the Basin water market and trading 
objectives and principles contained in schedule 3 of the Act. The objectives informed the 
ACCC’s analysis in this advice and are as follows:   

• to facilitate the operation of efficient water markets and the opportunities for trading, 
with and between Basin States, where water resources are physically shared or 
hydrologic connections and water supply considerations will permit water trading 

• to minimise transaction costs on water trades, including through good information flows 
in the market and compatible entitlement, registry, regulatory and other arrangements 
across jurisdictions 

• to enable the appropriate mix of water products to develop based on water access 
entitlements which can be traded either in whole or in part, and either temporarily or 
permanently, or through lease arrangements or other trading options that may evolve 
over time 

• to recognise and protect the needs of the environment 
                                                
24  Under sections 12.16(1) of the BPWTR a person may trade a water access right: (a) within a regulated system; or 

(b) between regulated systems; or (c) within an unregulated system; free of any restriction on changing the location at 
which the water to which the right relates may be taken, and any restriction that is a volumetric limit. However, under 
12.18, restrictions are permitted where they are necessary a) because of the existence of a physical constraint, or b) the 
need to address hydrological connections and water supply considerations, or c) the need to protect the needs of the 
environment, or d) the level of hydraulic connectivity, e) or a combination of the above.  

25  The 2009 Memorandum of Understanding in relation to the shepherding of water for the environment between the NSW 
and Commonwealth governments is available at: 
http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherdin
g.pdf, accessed 13 May 2020. The ACCC also notes that the Queensland and Commonwealth governments entered into 
an agreement in relation to the shepherding and use of water for the environment. 
https://www.environment.gov.au/system/files/resources/3b3f1e09-3b50-4640-b205-08464e77aec8/files/shepherding-
qsl.pdf, accessed 13 May 2020.  

26  The Explanatory Memorandum to the Basin Plan provides that the 12.02 provisions were included to ensure that the 
BPWTR did not impact adversely on the ability of the Commonwealth or Basin States to enter into, and implement 
arrangements, with respect to the shepherding of water for environmental purposes. See Paragraph 695 of the 
Explanatory Memorandum to the Basin Plan 2012. Available at: 
https://www.legislation.gov.au/Details/F2012L02240/Explanatory%20Statement/Text, accessed 28 May 2020.  

27    The 2009 MOU defined ‘shepherding’ as the ‘delivery of a calculated volume of water that was created by the non-
activation/reduced extraction at a nominated licence location to a more downstream location, after consideration of 
losses, where, it will be made available for extraction or use of the environment.’ 

http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherding.pdf
http://www.water.nsw.gov.au/__data/assets/pdf_file/0008/547937/recovery_memorandum_of_understanding_shepherding.pdf
https://www.environment.gov.au/system/files/resources/3b3f1e09-3b50-4640-b205-08464e77aec8/files/shepherding-qsl.pdf
https://www.environment.gov.au/system/files/resources/3b3f1e09-3b50-4640-b205-08464e77aec8/files/shepherding-qsl.pdf
https://www.legislation.gov.au/Details/F2012L02240/Explanatory%20Statement/Text
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• to provide appropriate protection of third-party interests.  

HEW is bought and sold in the same market, and affected by the same system 
constraints28 as water access rights held by non-EWHs. The 12.02 provisions are unlikely 
to apply to commercial transactions between EWHs and other parties. However, if EWHs 
are treated differently to other water access right holders under Basin State trading rules, 
and to the extent that EWHs can move water to a place that non-EWH water access right 
holders cannot, this could cause third party impacts, including by: 

• hindering wide participation in the water market by non-EWHs, or leading to the 
segregation of the market, which would limit the efficient operation of water markets, 
resulting in water not being utilised for its highest value use, and potentially limiting the 
extent to which non-EWH water access right holders (including irrigators) realise the full 
value of their water 

• affecting system constraints and deliverability of water held by non-EWHs in a way that 
is not transparent to all water market participants  

• altering the characteristics (including reliability) of water access rights held by EWHs 
and others 

• impacting the price of water access rights held by EWHs and others 

• limiting the incentive for water market intermediaries to develop innovative water 
products.  

2. Consultation and assessment of the operation of the 12.02 
provisions 

In preparing this advice, the ACCC consulted the CEWH and Basin State EWHs and water 
management departments29, regarding the operation of the 12.02 provisions in practice.  

Based on this consultation, and publicly available information, the ACCC understands that: 

• no Basin State has used the 12.02 provisions to date, or considers they are necessary 
to ensure their current trading arrangements comply with the BPWTR  

• Basin States treat applications to trade or transfer HEW in the same way and according 
to the same rules as other trades―where the Basin States considers the process to be 
a ‘trade’ 

• despite the above, Basin States are generally in favour of maintaining the 12.02 
provisions for use in the future 

• DELWP considers that an existing intergovernmental agreement (between the NSW 
and Victorian Governments) could meet the requirements of 12.02 provisions in future 
in certain circumstances. This agreement (which relates to PPMs and in-stream trade 
adjustments for return flows) was made pursuant to s. 113 of the Murray–Darling Basin 
Agreement30 

                                                
28   For example, the Barmah Choke restricts the flow of the Murray River to around 7,000 megalitres (ML) per day, estimated 

at Picnic Point. The Choke has a trade restriction to protect delivery to existing access entitlement holders and to maintain 
the river environment in the Choke. However, at certain times, it may be environmentally beneficial to flood the 
surrounding Barmah–Millewa forest, which is an internationally significant wetland.  See 
https://www.mdba.gov.au/managing-water/water-markets-trade/barmah-choke, accessed 7 May 2020.  

29  This advice is based on publicly available information, the ACCC’s conversations with and written correspondence 
 (including emails) received from the staff of EWHs and Basin State water management departments.  

30  Section 113 of the Murray—Darling Basin Agreement relates to the exchange of water (by agreement) between NSW and 
Victoria. 

https://www.mdba.gov.au/managing-water/water-markets-trade/barmah-choke
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• there exists an intergovernmental agreement between the Commonwealth and Basin 
States to implement water reform in the MDB (revised August 2019) which may meet 
the requirements in subsection 12.02(3) of the BPWTR but which is currently not being 
relied upon.31 

We also understand that Basin States have adopted a range of other administrative 
mechanisms to move HEW throughout the MDB. Basin States do not consider that the use 
of these administrative mechanisms constitute ‘trades’ for the purposes of their respective 
water management laws. However, the ACCC has identified some instances where the use 
of these mechanisms could result in HEW being available for use at a different location, 
and therefore should be considered to be a trade for the purposes of the BPWTR. These 
include the movement of HEW between different trading zones under active management 
(or similar) operational processes in the Northern Basin, Bulk Entitlement Deliveries (BED) 
from the Hume Dam to downstream of the Barmah Choke, as well as the delivery of ‘return 
flows’ where that process involves a change in the location at which water allocation can be 
taken.  

The use of the above alternative mechanisms is restricted to EWHs32, but as the Basin 
States do not consider these arrangements to constitute a trade, they consider there is no 
need to conduct these transfers pursuant to the 12.02 provisions. The ACCC believes the 
States are not correct in adopting this view in relation to some HEW water movements. 
These are matters for the MDBA to consider as the enforcement agency of the BPWTRs. 

The following sections detail the information on which the ACCC has based its assessment 
of the operation of the 12.02 provisions and the alternative arrangements used by the Basin 
States to move HEW. 

2.1. Northern Basin 
The Northern Murray–Darling Basin (Northern Basin) primarily comprises a range of inland 
systems along tributaries of the Darling River. It covers part of Southern Queensland and 
Northern NSW and includes the Barwon–Darling, Lachlan, Macquarie–Castlereagh, 
Gwydir, Namoi, Border Rivers (New South Wales and Queensland), Moonie, Condamine–
Balonne and Warrego–Paroo–Bulloo–Nebine catchments.  

Connectivity between individual water systems and the development of water markets is 
limited in the northern MDB. However, subject to the Water Act 2000 (Qld) and the Water 
Management Act 2000 (NSW) and the relevant water resource plan, the ownership and 
location of water access rights can be changed in NSW and Queensland. Where these 
processes are regarded as a ‘trade’ or ‘dealing’ by the Queensland Department of Natural 
Resources, Mines and Energy (DNRME) or NSW Department of Planning, Industry and 
Environment (DPIE) (as applicable), they are subject to the same requirements and 
restrictions that apply to all trades, regardless of whether the water is for consumptive use, 
or for non-consumptive use (for example, for use by an EWH)―as is required by the 
BPWTR.  

                                                
31  Intergovernmental Agreement on Implementing Water Reform in the Murray Darling Basin. Available at 

https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-
darling-basin, accessed 13 May 2020. An agreement meets the requirements of 12.02(3) if it is a) between the 
Commonwealth and a Basin State or between Basin States; and (b) relates to trades of held environmental water to, 
from or between places; and (c) is for the purpose of achieving one or more environmental outcomes. The ACCC notes 
the 12.02 provisions could apply if the requirements in 12.02(4) are also met. That is, where a trade (or a trade in 
sequence in of trades) is of a kind that State water management law: (i) permits only for held environmental water; and 
(ii) did not permit prior to the entry into an agreement of the kind referred to in subsection (3). 

32   Urban water corporations may also have access to return flows. 

https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
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However, NSW and Queensland have also developed operational tools to protect and 
change the location where HEW can be used in unregulated water systems. The ACCC 
understands that DNRME and DPIE do not regard these operational strategies (discussed 
below) to be trades for the purposes of State water management law. This means that 
DPIE and DNRME do not apply their frameworks for governing the trade of water access 
rights to these movements of HEW between different places (including between different 
trading zones). The ACCC understands that non-EWHs do not have access to an 
equivalent flow protection mechanism as is available to EWHs under these operational 
tools.  

New South Wales 

In NSW, Ministerial Orders made under s. 324 of the Water Management Act 2000 (NSW) 
have been used to prohibit the extraction of water by consumptive users so as to ensure 
that HEW could move downstream and be available at its intended location.33  

Additionally, the NSW Government has developed ‘active management’ as a water 
management tool for use in unregulated river systems34, with the aim of ensuring that HEW 
remains in-stream35 so it can be used for its intended environmental purpose.36 From 
1 July 2020, active management will allow HEW to move downstream from Queensland to 
floodplains and storages in northern NSW, and from storages in northern NSW to 
unregulated rivers downstream in the unregulated Gwydir, unregulated Macquarie-Bogan 
and Barwon-Darling water sources. In particular, as of 1 July 2020, active management will 
apply: 

• in the unregulated Gwydir, to regulated HEW released from upstream storages that 
flows through the (unregulated) Gingham watercourse water source and Mallowa Creek 
(within the Mehi River Water Source)37 

• in the unregulated Macquarie-Bogan, to regulated HEW released from upstream 
storages that flows through the (unregulated) Lower Macquarie River and Marthaguy 
Creek water sources, and unregulated HEW water access entitlements held in the 
Lower Macquarie River and Marthaguy Creek water sources being used in-stream38 

• in the unregulated Barwon-Darling, to regulated HEW released from upstream storages 
that flow through the Barwon–Darling unregulated river water source, and unregulated 
HEW water access entitlements located in the Barwon-Darling unregulated river water 
source being used in-stream.39  

                                                
33  Section 324(1) of the Water Management Act 2000 (NSW) states that ‘If satisfied that it is necessary to do so in the public 

interest (such as (but not limited to) to cope with a water shortage, threat to public health or safety or to manage water for 
environmental purposes), the Minister may, by order in writing, direct that, for a specified period, the taking of water from 
a specified water source is prohibited, or is subject to specified restrictions, as the case requires.’ 

34  Unregulated systems are systems without major dams to store (regulate) water flow. By contrast, a ‘regulated’ system has 
major dams and weirs for the storage of water.  

35  Water flowing within a water source. 
36  NSW Department of Planning, Industry and Environment (2019) ‘Active management in unregulated rivers: draft policy for 

public consultation is at: https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/278996/active-mgt-unreg-rivers-
draft-policy.pdf, accessed 7 May 2020. PEW, which is not tradeable under Basin state water management law is also 
actively managed. 

37   NSW Government (2019) Gwydir unregulated water sharing plan: fact sheet. See 
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0008/278999/active-mgt-lower-gwydir-unreg-wsp.pdf, accessed 
7 May 2020.  

38   NSW Government (2019) Macquarie Bogan unregulated water sharing plan: fact sheet. 
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/279005/active-mgt-macquarie-bogan-unreg-wsp.pdf, 
accessed 7 May 2020.  

39  NSW Government (2019) Barwon Darling Water Resource Plan: fact sheet 
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0009/274095/active-mgmt-barwon-darling-wsp.pdf, accessed 
7 May 2020.  

https://www.industry.nsw.gov.au/__data/assets/pdf_file/0008/278999/active-mgt-lower-gwydir-unreg-wsp.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/279005/active-mgt-macquarie-bogan-unreg-wsp.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0009/274095/active-mgmt-barwon-darling-wsp.pd
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/278996/active-mgt-unreg-rivers-draft-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/278996/active-mgt-unreg-rivers-draft-policy.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0008/278999/active-mgt-lower-gwydir-unreg-wsp.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/279005/active-mgt-macquarie-bogan-unreg-wsp.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0009/274095/active-mgmt-barwon-darling-wsp.pdf
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The NSW Government considers that active management will reduce the need to use 
temporary water restrictions (i.e. s. 324 Ministerial Orders) to manage: 

• HEW that is released from northern NSW storages and Queensland storages in the 
Border Rivers that flows into an unregulated actively managed river, and  

• HEW held within one of the actively managed unregulated rivers.   

To the extent that active management in NSW allows EWHs to move the location at which 
HEW can be taken (for example, between different trading zones) from upstream regulated 
storages to downstream unregulated water sources, this could meet the definition of a 
‘trade’ of that water allocation from that regulated to unregulated system under the BPWTR. 
However, the NSW Government does not regard the movement of HEW between different 
locations (including trading zones) pursuant to active management or s. 324 Ministerial 
Orders to be a trade for the purposes of NSW state water management law. Therefore, 
none of NSW’s water trading rules apply to the movement of HEW under these processes.  

The ACCC notes that the Intergovernmental Agreement on Implementing Water Reform in 
the Murray Darling Basin between the Commonwealth and the Basin States (revised in 
August 2019), states that NSW will progress solutions to better manage environmental 
water. These reforms include (but are not limited to) actively managing HEW in-stream in 
the Barwon–Darling and relevant water sources in the lower Macquarie–Bogan and lower 
Gwydir unregulated water sharing plan. This agreement meets the requirements set out in 
subsection 12.02(3) of the BPWTR.40  

The ACCC understands that the 2009 MOU between the NSW and Commonwealth 
Governments for which the 12.02 provisions were created has not been implemented for 
many reasons.41 In particular, NSW is yet to develop a mechanism to account for the 
volume of HEW that flows into Lake Wetherell (part of the Menindee Lakes) from the 
Barwon–Darling.42 Therefore, EWHs may not be able to shepherd HEW from the Barwon–
Darling to the Lower Darling as was anticipated in the 2009 MOU.  

Queensland  

Like NSW, Queensland has also developed an operational tool (which is similar in some 
aspects to ‘active management’ in NSW)43 for use in the Condamine–Balonne, to protect 
water held by the CEWH from legal take by other water access right holders, so that it can 
remain in-stream during flow events and be used at its intended location.  

Downstream of St. George, the Balonne River breaks into a system of river channels, 
waterholes and floodplains that form the Narran, Culgoa, Ballandool and Bokhara rivers 

                                                
40  Intergovernmental Agreement on Implementing Water Reform in the Murray Darling Basin, available at: 

https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-
darling-basin Appendix A, section 2, accessed 13 May 2020. An agreement meets the requirements of 12.02(3) if it is a) 
between the Commonwealth and a Basin State or between Basin States; and (b) relates to trades of held environmental 
water to, from or between places; and (c) is for the purpose of achieving one or more environmental outcomes. The 
ACCC notes the 12.02 provisions could apply if the requirements in 12.02(4) are also met. That is, where a trade (or a 
trade in sequence in of trades) is of a kind that State water management law: (i) permits only for held environmental 
water; and (ii) did not permit prior to the entry into an agreement of the kind referred to in subsection (3). 

41  This MOU related to the shepherding of HEW from the unregulated Barwon-Darling River to storages in the (regulated) 
Lower Darling (the Menindee Lakes). For information about the Menindee Lakes see: 
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/191312/menindee-lakes-system-fact-sheet.pdf, accessed 23 
May 2020.  

42    Additionally, a significant body of work would be required to achieve legislative change to NSW legislative instruments to 
implement the shepherding approach that was agreed. Changes would also be required to the Murray-Darling Basin 
Agreement. It would also be necessary to investigate and report on the benefits and effects of shepherding water through 
Menindee Lakes.  

43  ‘Active management’ is not specifically defined or used in Queensland water planning documents. Queensland’s 
approach to managing flow events involves monitoring, assessing and sharing water during a flow event amongst 
entitlement holders in accordance with proportional rates of take. 

https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
https://www.coag.gov.au/about-coag/agreements/intergovernmental-agreement-implementing-water-reform-murray-darling-basin
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0017/191312/menindee-lakes-system-fact-sheet.pdf
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and Briarie Creek. During high flows, the Bokhara and Culgoa Rivers flow into the Barwon–
Darling River downstream of Brewarrina (NSW). The Narran River flows into a series of 
terminal lakes and wetlands that make up Ramsar listed Narran Lakes located in northern 
New South Wales.44 

As of February 2019, the Condamine and Balonne water management protocol45 has 
provided for the protection of HEW held by the CEWH through the Lower Balonne.46 This 
means that HEW held by the CEWH within the Lower Balonne management area is 
protected from legal take by other water access right holders as it flows downstream to 
environmental assets, including the Lower Balonne floodplain system (which extends into 
NSW) or Narran Lakes (which are in NSW). This can be achieved because an 
unsupplemented (unregulated) water access right holder cannot take water unless an 
announcement is made, for example, for a specified group of water access rights, that a 
particular flow threshold has been met and the water access right holder has permission to 
take water.  

The ability to take water in the Lower Balonne is triggered after procedures are followed in 
relation to monitoring/assessing a flow event, for example, by achievement of a particular 
level of flow threshold being met at a particular gauging station. HEW owned by the CEWH 
will be protected by delaying announcements (for example, by 24 hours) that consumptive 
users can pump water from the water source. DNRME does not regard the movement of 
HEW between locations pursuant to these arrangements to be a trade for the purposes of 
Queensland’s water management law and only the CEWH can make use of these 
arrangements. The ACCC understands that consumptive users cannot move water from 
the Upper Balonne to the Lower Balonne. Based on our high-level enquiries, the ACCC 
was not able to assess the merits or operation of this trade restriction. However, the ACCC 
understands that it is in place to protect the needs of the environment. The ACCC also 
understands that there are no interstate trade arrangements between Queensland and 
NSW for the intersecting streams of the Condamine-Balonne.47 

HEW held by the CEWH located above the Lower Balonne water management area will be 
managed in accordance with this procedure once the Commonwealth completes its water 
recovery in the Condamine-Balonne catchment, and the CEWH make an application to 
move and amalgamate their water access entitlement into a single entitlement at a location 
immediately upstream of the Lower Balonne water management area (this has not yet 
occurred).48 

The ACCC also notes that the water plan for the Condamine and Balonne allows the 
CEWH (but not anyone else) to own a water access entitlement related to groundwater 
without a specific location where water associated with that entitlement can be taken. This 
allows the CEWH to recover groundwater in the Upper Condamine Alluvium without owning 
land (or having a water bore) in the area so as to meet the Sustainable Diversion Limit 
specified in the Basin Plan.49  
                                                
44  Condamine-Balonne Water Resource Plan, available at: https://www.mdba.gov.au/sites/default/files/pubs/QLD-

condamine-balonne-water-resource-plan-2019_1.pdf, accessed 1 June 2020.  
45  Available at: https://www.mdba.gov.au/sites/default/files/pubs/qld-condamine-balonne-water-management-protocol-feb-

2019-amended-mar-2019.pdf, accessed 13 May 2020.  
46  Section 79(4)(d) of the Condamine–Balonne Water Management Protocol states that “In deciding the start, duration and 

rules under which a holder of a water harvesting entitlement may take water, the chief executive must have regard to—
the water allocation(s) held by the Commonwealth Environmental Water Holder at the downstream extent of water 
management area zone CBU-09 in the Condamine and Balonne water management area.”  

47  Documents relating to the Condamine–Balonne water resource plan are at: https://www.mdba.gov.au/publications/mdba-
reports/condamine-balonne-water-resource-plan, accessed 13 May 2020.   

48  If the underlying ‘permanent’ water access entitlement (referred to as a water allocation in Queensland) is shifted to 
another area that would require an application to change the location, then the necessary application/approval process 
would be required, and this would be subject to the same rules and requirements as all other water access right holders.  

49  Water Plan (Condamine and Balonne) 2019, section 77(3). See https://www.mdba.gov.au/sites/default/files/pubs/qld-
condamine-balonne-water-plan-2019-21-feb-19_0.pdf, accessed 23 May 2020.  

https://www.mdba.gov.au/sites/default/files/pubs/QLD-condamine-balonne-water-resource-plan-2019_1.pdf
https://www.mdba.gov.au/sites/default/files/pubs/QLD-condamine-balonne-water-resource-plan-2019_1.pdf
https://www.mdba.gov.au/sites/default/files/pubs/qld-condamine-balonne-water-management-protocol-feb-2019-amended-mar-2019.pdf
https://www.mdba.gov.au/sites/default/files/pubs/qld-condamine-balonne-water-management-protocol-feb-2019-amended-mar-2019.pdf
https://www.mdba.gov.au/publications/mdba-reports/condamine-balonne-water-resource-plan
https://www.mdba.gov.au/publications/mdba-reports/condamine-balonne-water-resource-plan
https://www.mdba.gov.au/sites/default/files/pubs/qld-condamine-balonne-water-plan-2019-21-feb-19_0.pdf
https://www.mdba.gov.au/sites/default/files/pubs/qld-condamine-balonne-water-plan-2019-21-feb-19_0.pdf
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2.2. Southern–Connected Basin  
The Southern–Connected Murray–Darling Basin (the Southern–Connected Basin) is a 
network of rivers that feed into the Murray River between the Hume Dam and where it 
enters the sea (in South Australia). The network includes Victoria’s Goulburn, Campaspe 
and Loddon rivers, along with the Murrumbidgee, Edward-Wakool and Darling Rivers of 
New South Wales. As a connected system, HEW in one area can have a significant 
positive influence on environmental outcomes in another because HEW released or used in 
one area can flow downstream and have multiple environmental benefits.50  

Trading rules (for surface water) in the Southern-Connected Basin aim to facilitate trade 
wherever possible, while minimising negative impacts on other users and the 
environment.51 However, as in the Northern Basin, we understand that Basin State water 
management laws, instruments and rights may include specific accounting mechanisms or 
operational tools that facilitate the delivery of HEW that are not generally available to other 
water access right holders. That is, non EWHs (for example, irrigators) may not have 
access to the same flow protection regime that is available to EWHs.  

Under section 7.15(2) of the Basin Plan, EWHs have access to pre-requisite policy 
measures (PPMs)52, including ‘return flows’, which means that (subject to complex 
accounting and strict rules), they can use HEW for more than one environmental benefit. 
For example, an EWH may be able use HEW to increase the rate of flow in a watercourse 
(for environmental benefits) and then subsequently use that same HEW for another 
beneficial environmental outcome (accounting for net use).53 Without PPMs more water 
would need to be recovered for the environment to meet the environmental outcomes of the 
Basin Plan. Return flows are not available to irrigators because Basin State water 
management departments consider that the accounting complexity would outweigh the 
benefit and the quality of water that is returned to the river after it has been used for 
irrigation could be poor.54 The ACCC notes that some market participants (for example, 
Irrigation Infrastructure Operators) might consider it worthwhile to filter water that has been 
used for irrigation if, for example, they could make use of return flows. 

The ACCC does not consider the simple re-crediting of water allocation to an EWH’s water 
allocation account to allow the EWH to ‘reuse’ HEW allocation that has already been ‘used’ 
(for example, to flood a wetland) to be a trade for the purposes of the BPWTRs. However, if 
the subsequent movement of the ‘return flow’ for environmental purposes results in a 
change of location at which the EWH’s re-credited allocation may be taken, then this could 
constitute the trade of that water allocation for the purposes of the BPWTR even though the 
ownership of the right has not changed.  

                                                
50  For example, NSW Office of Environment and Heritage (2017) ‘Flow management in the Southern–Connected Basin: A 

multi-river approach to support native fish’, accessed 22 April 2020.  
51  For Victoria, see: https://waterregister.vic.gov.au/water-trading/trading-rules, accessed 22 April 2020. For South Australia 

see: https://www.environment.sa.gov.au/topics/water/water-markets-and-trade/water-trade, accessed 20 17 April 2020. 
For NSW, see section 3.1 of this advice.  

52  Pre-requisite policy (PPM) measures are referred to as ‘unimplemented policy measures’ if they did not come into effect 
by 30 June 2019. See subsection 7.15(2) of the Basin Plan. PPM measures credit environmental ‘return flows’ for 
downstream environmental use or allow the call of HEW from storage during unregulated flow events (Victoria refers to 
the latter as ‘piggybacking’). The MDBA’s position paper on PPM (2019) is MDBA (2019) Prerequisite policy 
measures―MDBA position paper. Available at: https://www.mdba.gov.au/publications/mdba-reports/prerequisite-policy-
measures, accessed 20 April 2020.  

53  An overview of PPMs in Victoria is available at: 
https://www.water.vic.gov.au/__data/assets/pdf_file/0029/429743/Overview-of-PPMs-in-Victoria.pdf, accessed 
22 April 2020. See: pp. 10.  

54  The ACCC notes that urban water corporations are subject to requirements ensuring that the water that they return to the 
watercourse (after it is has been treated) meets specifications set by Environmental Protection Authority. 

https://waterregister.vic.gov.au/water-trading/trading-rules
https://www.environment.sa.gov.au/topics/water/water-markets-and-trade/water-trade
https://www.mdba.gov.au/publications/mdba-reports/prerequisite-policy-measures
https://www.mdba.gov.au/publications/mdba-reports/prerequisite-policy-measures
https://www.water.vic.gov.au/__data/assets/pdf_file/0029/429743/Overview-of-PPMs-in-Victoria.pdf
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New South Wales  

In NSW, DPIE uses Bulk Entitlement Delivery (BED) processes to deliver HEW. This allows 
HEW allocation for a NSW Murray above Barmah Choke water access entitlement to be 
delivered (across trading zones) to any environmental asset in NSW or South Australia that 
is along the River Murray, including below the Barmah Choke. This involves providing a 
written direction to the MDBA, as the river operator, for the release of a specified volume of 
HEW allocation from the Hume dam.55 Orders of HEW using the BED mechanisms are 
subject to any relevant river constraints that could prevent the delivery of that water.56 

DPIE does not regard the delivery/transfer of HEW return flows or the delivery/transfer of 
HEW using BED mechanisms to be a trade for purposes of NSW state water management 
law even if the process results in change in the location at which water associated with the 
water access entitlement can be taken. This means that the delivery of HEW return flows 
and HEW that is delivered using the BED mechanisms are not subject to NSW’s water 
trading rules, including IVTs. However, we understand that, if, for example, the CEWH 
wanted to deliver HEW and BED mechanisms were used to deliver that HEW: 

• from Hume Dam to a location below the Barmah Choke when the Choke was at or near 
capacity (for example, in peak irrigation season), the MDBA, the CEWH and DPIE 
would work collaboratively to determine the best way (including timing) for the HEW to 
be delivered without causing third party impacts.   

• from the Murrumbidgee into the Murray, WaterNSW, DPIE and the CEWH would work 
collaboratively to determine the best way (including timing) for the HEW to be delivered 
without causing third party impacts.   

Victoria  

In Victoria, the VEWH holds environmental entitlements, which provide a legal right to a 
share of water available at a particular location or locations, subject to certain rules and 
conditions.  

With the exception of the Wimmera system, all HEW held by the CEWH and committed for 
use in Victorian sites is traded to the VEWH and delivered by the VEWH under the delivery 
provisions specified in the VEWH’s environmental entitlements.  

Within the VEWH’s environmental entitlement are delivery provisions relating to ‘return 
flows’. Under the terms of these return flow provisions, the VEWH has the right to re-use 
re-credited return flows in their original system or ‘in another (downstream) system.’ For 
example, clause 7A of the Goulburn River environmental entitlement means that return 
flows from water allocated to VEWH’s Goulburn River entitlement can be used in the 
Goulburn, Loddon, Campaspe or Murray River water systems. This is subject to the 
conditions on the entitlement, which include a requirement that the re-use of return flows 
not have any material impact on entitlement holders in the Goulburn system or another 
system.57  

                                                
55  This is done under section 98 of the Murray–Darling Basin Agreement (schedule 1 to the Act), which provides that the 

MDBA (as the river operator) may give directions for the release of water from the upper River Murray storages and water 
must be released in accordance with any such directions. 

56  Information about delivery constraints is available in the MDBA’s constraints management strategy. Available at: 
https://www.mdba.gov.au/publications/mdba-reports/constraints-management-strategy, accessed 8 May 2020 

57  Clause 7A 4(d) of the Goulburn River Environmental Entitlement 2010. Bulk entitlements and environment entitlements 
are legal rights to water granted by the Minister for Water under the Water Act 1989 (Vic). They provide the right to take 
or store a volume of water subject to a range of conditions. Bulk entitlements are held by specified authorities, such as 
water corporations, while environmental entitlements are held by the VEWH. See https://waterregister.vic.gov.au/water-
entitlements/bulk-entitlements, accessed 8 April 2020.  

https://www.mdba.gov.au/publications/mdba-reports/constraints-management-strategy
https://waterregister.vic.gov.au/water-entitlements/bulk-entitlements
https://waterregister.vic.gov.au/water-entitlements/bulk-entitlements
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DELWP does not consider the operational delivery of return flows from the Goulburn 
(zone 1A) to the Victorian Murray (zone 7, below the Choke) to be a trade, but rather the 
‘operational recording’ of that delivered HEW. It is thus not counted for the purposes of the 
Goulburn to Murray IVT. However, where this HEW is allowed to flow through to the South 
Australian border, regular trade mechanisms are used to trade it to South Australia.58  

Although Victoria has not relied on the 12.02 provisions to date, DELWP considers that an 
existing intergovernmental agreement (between the NSW and Victorian Governments) 
could meet the requirements of 12.02 provisions in future in certain circumstances. This 
agreement (which relates to PPMs and in-stream trade adjustments for return flows) was 
made pursuant to s. 113 of the Murray-Darling Basin Agreement.59 DELWP considers that 
this agreement creates a legal mechanism to enable the shepherding of HEW between 
Victoria and NSW.60 DELWP is working with NSW and the MDBA to confirm operational 
procedures for this ‘shepherding’ trial.  DELWP considers that if there is a restriction on 
trade from NSW to Victoria61 at a time when NSW HEW is shepherded into Victoria, the 
12.02 provisions could be used to enable an environmental watering action (provided there 
are no third party impacts). Therefore, DELWP considers that there may be opportunity or 
necessity to use the 12.02 provisions in the future through shepherding of environmental 
flows between Victoria and New South Wales, and the provision should therefore be 
retained.  

South Australia 

South Australian water management law does not treat the trade of HEW differently to the 
trades of other water access rights. However, EWHs can order HEW to be delivered to 
South Australia from NSW using BED mechanisms. Like other Basin States, South 
Australia may regard processes related to return flows as relating to the ‘delivery’ (rather 
than the ‘trade’) of HEW.  

Australian Capital Territory  

All environmental water in the ACT is currently PEW, and trade of water access rights from 
the ACT is currently prohibited. Therefore, the ACT currently has no regulatory oversight 
relating to the trade of HEW.  
  

                                                
58  The volumes of HEW traded to South Australia is reported in the VEWH’s annual report. See: 

https://www.vewh.vic.gov.au/__data/assets/pdf_file/0008/515447/VEWH-Annual-Report-2018-19.pdf, accessed 
13 May 2020.  

59  Section 113 of the Murray—Darling Basin Agreement relates to the reallocation of water (by agreement) between NSW 
and Victoria. 

60  Information about the trials is at: https://www.mdba.gov.au/managing-water/water-markets-trade/interstate-water-
trade/bulk-water-trade-adjustments-trials, accessed 8 May 2020.  

61  The ACCC notes that allocation trade from New South Wales to Victoria is limited to the lesser of a net annual volume of 
200 gigalitres (GL) or a volume that keeps the risk of spill in Victoria’s share the Murray system below 50 per cent. The 
spill risk limit currently allows more than 200 GL of trade, and so the net annual volume of 200 GL applies unless advised 
otherwise. See: https://waterregister.vic.gov.au/about/news/195-understanding-the-nsw-to-victoria-trade-limit, accessed 
8 May 2020.  

https://www.vewh.vic.gov.au/__data/assets/pdf_file/0008/515447/VEWH-Annual-Report-2018-19.pdf
https://www.mdba.gov.au/managing-water/water-markets-trade/interstate-water-trade/bulk-water-trade-adjustments-trial
https://www.mdba.gov.au/managing-water/water-markets-trade/interstate-water-trade/bulk-water-trade-adjustments-trial
https://waterregister.vic.gov.au/about/news/195-understanding-the-nsw-to-victoria-trade-limit
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3. ACCC view on the operation of 12.02 of the Basin Plan 
Water Trading Rules  

Based on the ACCC’s enquiries with relevant Commonwealth and Basin State 
stakeholders, the ACCC considers that the 12.02 provisions are not operating as intended. 
The intention was that these provisions (sometimes referred to as ‘the shepherding 
provisions’), would allow EWHs to ‘shepherd’ HEW between unregulated and regulated 
systems in circumstances where water trade was prohibited for other water access right 
holders―for example, between the unregulated Barwon-Darling river system and 
downstream storages, in particular the Menindee Lakes. It was envisaged that these 
shepherding trades would occur pursuant to intergovernmental agreements.  

However, we understand that no intergovernmental agreement has been relied upon to use 
the 12.02 provisions.  Basin States do not consider that the 12.02 provisions are necessary 
to ensure their current arrangements comply with the BPWTR. However the Basin States 
have indicated they would like to retain the 12.02 provisions as they could be useful in 
future.  

Additionally, the ACCC understands that procedures exist to allow the trade (transfer) of 
HEW, where other market participants (e.g. consumptive users) may not be able to move 
the same volume of water to the same location in the same circumstances. In each case, 
the relevant Basin State does not regard these processes to be trades for the purposes of 
their State water management law. These include: 

• the use of BED mechanisms in NSW, which allow EWHs to have HEW water allocation 
for a NSW Murray above Barmah Choke water access entitlement delivered to any 
environmental asset in NSW or South Australia that is along the River Murray, including 
below the Barmah Choke. This involves the movement of this HEW across trading 
zones. 

• processes related to the movement of return flows from upstream, for example, from the 
Murrumbidgee and Goulburn into the River Murray (across trading zones). 

• in the Northern Basin, active management (or similar processes) allow HEW to move 
from Queensland to northern NSW, and from storages in northern NSW into 
unregulated water sources downstream―the unregulated Gwydir, the unregulated 
Macquarie-Bogan and Barwon-Darling.  

It appears the purpose of these operational strategies is to move the location at which HEW 
can be used, including across trading zones (and even between Basin States). Therefore, 
the ACCC considers that some movements of HEW may constitute trades for the purpose 
of the BPWTR. This is because section 1.07(3) of the Basin Plan states that for the 
avoidance of doubt a trade includes ‘a trade between places under which ownership of the 
right being traded does not change’. Also, section 12.04 of the BPWTR states that for the 
purposes of the BPWTR, a reference to the trade of a water access right to, from or 
between places (for example trading zones, locations, areas, resources or systems) is a 
reference to a trade which results in a change of location at which the water to which the 
right relates may be taken. Thus these operational strategies may be operating as a 
substitute for reliance on the 12.02 provisions.   
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The ACCC understands that some trading rules and delivery constraints (which were 
primarily developed to manage trades of consumptive water) could constrain the ability of 
EWHs to move HEW that is required to meet their environmental objectives.62  

The ACCC also understands that some stakeholders consider that the 12.02 provisions 
could only relate to the ‘shepherding’ of water in the Northern Basin―where for example, 
trade between the unregulated Barwon-Darling river systems and the downstream 
regulated river system (i.e. the Menindee Lakes) is permanently prohibited.63 However, the 
ACCC considers that the 12.02 provisions could relate to both ‘temporary’ and ‘permanent’ 
prohibitions on trade. Therefore, if there was an intergovernmental agreement between the 
Commonwealth and a Basin State, or between Basin States, which met the requirements of 
12.02, a Basin State could (in furtherance of that agreement) use State water management 
law to (temporarily or permanently) restrict the trade of water access rights in the Southern 
(or Northern) Basin so that only HEW was permitted to be traded to, from or between 
specified places (if that Basin State did not permit trades of that kind prior to entry into the 
relevant intergovernmental agreement).   

The ACCC notes the Basin States’ view that the 12.02 provisions are not necessary to 
ensure their current trading arrangements comply with the BPWTR. However, the ACCC is 
concerned that some movements of HEW carried out by EWHs may be ‘trades’ within the 
meaning of the BPWTR, and could be occurring in breach of the BPWTR. The investigation 
of possible contraventions of the BPWTR is a matter for the MDBA as the agency 
responsible for enforcing the BPWTR.  

The ACCC considers that as a general rule, all water trades should be subject to the same 
trading rules. The use of the 12.02 provisions may not contribute to all the Basin water 
market and trading objectives as discussed below: 

• To facilitate the operation of efficient water markets and the opportunities for 
trading and enable the appropriate mix of water products to develop based on 
water access entitlements which can be traded either in whole or in part, and 
either temporarily or permanently, or through lease arrangements or other 
trading options that may evolve over time 
The CEWH, Basin State EWHs and private EWHs are all active participants in the water 
market, and EWHs do regularly trade water allocation to meet their objectives. For the 
market to operate efficiently, as a general rule it is necessary for all trades of tradeable 
water rights to be subject to the same trading rules. Restricting the trade of tradeable 
water access rights means that water is prevented from moving to its highest value use, 
and could prevent the development of new water products or uses. For example, if only 
HEW can be traded between a regulated and unregulated system, this could lead to 
third-party impacts as: 

• non-EWH market participants could be prevented from availing themselves of a 
mutually beneficial trade between those two systems—this could prevent some 
non-EWH water access right holders from participating in the water market and 
segregate the market geographically, thus preventing water from reaching its 
highest value use 

                                                
62   Productivity Commission Report (2018) No. 90, Murray-Darling Plan: Five year assessment, Available at: 

https://www.pc.gov.au/inquiries/completed/basin-plan/report/basin-plan.pdf. Accessed 21 April 2020. Box 2 (page 6) and 
recommendation 5.1. The MDBA’s constraint management strategy considers delivery constraints in the MDB. Available 
at: https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf, accessed 22 April 2020.  

63  This is consistent with paragraphs 695-697 of the Explanatory Memorandum which refer to shepherding and the 2009 
MOU between the NSW and Commonwealth Governments.   

https://www.pc.gov.au/inquiries/completed/basin-plan/report/basin-plan.pdf
https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf


  16 

 

• water market intermediaries and participants could be prevented from developing 
new trading options and products, because trade between two systems is only 
available for EWHs. 

• To provide appropriate protection to third-party interests  
The ACCC considers that both commercial trades (with other parties) and the 
non-commercial ‘administrative’ transfer of HEW (where ownership of the water 
allocation does not change), may have third party impacts if these trades are not 
subject to the same rules as all other trades. In particular, clearly defined and 
excludable property rights are critical to the ability to ensure appropriate protection of 
third party interests.  
If HEW can be traded between different locations in circumstances where water access 
rights (of the same class and characteristics) cannot be traded, this could affect system 
constraints and the deliverability of water held by non-EWHs in a way that may not be 
transparent to all water market participants. In particular, ‘administrative’ transfers of 
HEW water could impact on the ability of other water market participants to have their 
water delivered if they are not subject to the same trading rules as all other trades.  
Depending on water availability, demand and climatic conditions, large transfers of 
HEW could theoretically result in an IVT limit closing prematurely, or closing more often, 
than would otherwise be the case and/or create accounting complexities relating to the 
balance available for back-trade.64 For example, the Barmah Choke trade balance and 
restriction means that trade downstream of the Barmah Choke may only occur when 
there is sufficient matching trade capacity available in the opposite direction 
('back-trade'). Therefore, in theory, if EWHs are able to trade water allocation in 
circumstances where others cannot, this could alter the characteristics of water access 
rights held by other market participants over the long term and segment the market 
geographically. This could affect the price of water access rights, and prevent water 
from being traded to its highest value use.  

• To minimise transaction costs on water trades, including through good 
information flows in the market and compatible entitlement, registry, regulatory 
and other arrangements across jurisdictions 
EWHs may make considerable effort to explain their role and objectives, and report on 
their commercial trades with other market participants, and ‘administrative’ 
(non-commercial) transfers of HEW.  
Where transfers of water by EWHs are not considered to be ‘trades’ by Basin State 
governments (and therefore not subject to trading rules), EWHs may also take action to 
mitigate or minimise any third-party impacts caused by the transfer of HEW between 
different locations. In particular, the MDBA’s constraint management strategy states that 
EWHs work with river operators to vary delivery to avoid third party impacts while still 
achieving the best environmental outcomes.65 However, in some cases, these 
measures lack transparency, and other water market participants may not have the 
information to assess their effectiveness. This lack of transparency may reduce market 
participants’ confidence in the water market and its regulatory oversight.  

• To recognise and protect the needs of the environment  
The recognition and protection of the needs of the environment is also an objective of 
the water market and trading arrangements for the MDB. In general, the trading rules 

                                                
64  In some circumstances, Basin state trading rules permit trade water allocation to be traded upstream (‘back-trade’) if 

previous ‘forward’ trade (downstream) has opened up an opportunity. In relation to Victoria see 
https://waterregister.vic.gov.au/water-trading/allocation-trading, accessed 24 April 2020. 

65  MDBA (2018) Constraints Management Strategy 2013—2024. Available at: 
https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf, accessed 22 April 2020, p. 3. 

https://waterregister.vic.gov.au/water-trading/allocation-trading
https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf
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for surface water systems aim to facilitate trade wherever possible, while minimising 
negative impacts on other users and the environment. Therefore, trade of HEW, per 
Basin State water trading rules, can do much to assist EWHs to achieve their 
environmental objectives. Additionally, as noted above, not all water in water systems is 
tradeable. In particular, PEW is water that is made available through Basin State water 
resource planning processes, water management laws (or other instruments), for the 
purposes of achieving environmental outcomes. PEW cannot be taken or used for any 
other purpose. The ACCC has not suggested that PEW should be tradeable or subject 
to the trading rules.  
Although the ACCC considers trades of HEW should as a general rule be subject to the 
same trading rules as all other trades, we acknowledge that EWHs have different 
demand profiles to consumptive users.66 For example, EWHs may be more likely to 
deliver HEW to the Barmah-Millewah forest (which surrounds the Barmah Choke) 
during Winter/Spring. By contrast, peak irrigation season tends to be over the 
Spring/Summer.67 We also acknowledge that: 

• EWHs may not remove water from the river when they ‘use’ HEW. This is because 
there can be environmental benefits from simply increasing the water flow at a 
certain point in a water course 

• delivery constraints and trading rules, which were primarily developed to manage 
trades of consumptive water, could constrain the ability of EWHs to move the HEW 
that is required to meet their environmental objectives.68 

The ACCC is concerned that the 12.02 provisions and certain other mechanisms used by 
the Basin States for the transfer of HEW raise broader concerns about the transparent 
operation of HEW movements, and the efficient operation of the water trading markets in 
the Murray–Darling Basin.  

The ACCC is also concerned that there is insufficient transparency around some of the 
Basin States’ HEW arrangements. In particular, reporting arrangements for the movement 
of HEW for ‘return flows’ and using BED mechanisms, are not transparent enough to allow 
all market participants to understand the circumstances in which the location where HEW 
can be used has changed.   

The lack of transparency around some of the Basin States HEW arrangements undermines 
the role and legitimacy of EWHs and HEW. This in turn creates, or adds to, a loss of 
confidence among market participants in the integrity and regulatory oversight of water 
trading and markets.  

Accordingly, the ACCC’s view is that reform of the trading rules for HEW is warranted. As 
Basin States are not relying on the 12.02 provisions, and consistent with the ACCC’s 2010 
advice, considerations for reform should include the repeal of the 12.02 provisions so that 
all HEW movements (where the location where the water can be taken is changed) are 
treated as trades69, and subject to all IVT limits and other trading restrictions that apply to 
any other trade between the same two locations.  

                                                
66   See: MDBA (2018) Constraints Management Strategy 2013—2024. Available at: 

https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf, accessed 22 April 2020. 
67   See: https://www.mdba.gov.au/managing-water/water-markets-trade/barmah-choke, accessed 22 April 2020.  
68   Productivity Commission Report (2018) No. 90, Murray-Darling Plan: Five year assessment, Available at: 

https://www.pc.gov.au/inquiries/completed/basin-plan/report/basin-plan.pdf. Accessed 21 April 2020. Box 2 (page 6) and 
recommendation 5.1.  

69  We acknowledge that there may be some specific cases where an exemption may be justified to protect the environment 
however we have not been provided with the information with which to assess where a limited exemption may be 
warranted as part of this review. 

https://www.mdba.gov.au/sites/default/files/pubs/Constraints-Management-Strategy.pdf
https://www.mdba.gov.au/managing-water/water-markets-trade/barmah-choke
https://www.pc.gov.au/inquiries/completed/basin-plan/report/basin-plan.pdf
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