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List of abbreviations and terms

2009 Undertakings

ABA
ACCC

Act

NCC

Loading Protocols

Shipping Stem

Undertaking
WEA

WEM Act

The port terminal access undegalsubmitted by
GrainCorp Operations Limited, AusBulk Limited (now
Viterra Operations Limited) and Cooperative Bulkndhing
Limited and accepted by the ACCC in 2009

Australian Bulk Alliance Proprietary Limited
Australian Competition and Consumer Commission

TheCompetition and Consumer Act 20QTth), (known as
theTrade Practices Act 1974Cth) prior to 1 January 2011)

National Competition Council

Policies and procedures (pubtisbn ABA'’s internet site)
for managing demand for port terminal services

A statement (published on ABA’s ing&grsite) setting out,
amongst other things, the name of each ship sceedal
load grain using port terminal services and thereged
date on which grain will be loaded into the ship.

The Undertaking provided by ABA
Wheat Exports Australia

Wheat Export Marketing Act 20@€th)



1 Introduction

Under Part IlIA of theCompetition and Consumer Act 20Txh) (the Act, known as the
Trade Practices Act 197@Cth) prior to 1 January 2011), the Australian @etition and
Consumer Commissio®CCC) may accept an undertaking from a person wharisxpects
to be, the provider of a service, in connectiorhwiite provision of access to that service.

Australian Bulk Alliance Proprietary Limite@\BA) has submitted a proposed access
undertakingthe Undertaking) to the ACCC for assessment under Part ll1A ofAbe

ABA's proposed Undertaking relates to the provisabaccess to services for the export of
bulk wheat at the Melbourne Port Terminal oper&gdBA in Victoria.

The Undertaking has been submitted by ABA in acaonce with the legislative requirements
under thewWheat Export Marketing Act 20@8th) the WEM Act). Further detail about the
relevant provisions of the WEM Act are set outha appendix at section 3 of this paper.

The ACCC is conducting a public consultation ag paits assessment of the Undertaking
and seeks submissions from interested partiesNdgréh 2011.

1.1 ABA'’s proposed Undertaking

ABA provided the proposed Undertaking to the ACGC28 December. The Undertaking
and a supporting submission from ABA are availairieahe ACCC’s website at:

http://lwww.accc.gov.au/content/index.phtml/item@4331

Alternatively, go to the ACCC’s homepage relatioguheat atvww.accc.gov.au/wheand
follow the link to ‘Australian Bulk Alliance (ABA). Public submissions made during the
current process will also be posted at this locatio

ABA is proposing that the Undertaking commencehmndate of acceptance by the ACCC,
and expire after a term of one year.

1.2 ACCC assessment

The test the ACCC applies in deciding whether tieptan access undertaking is set out in
subsection 44ZZA(3) of the Act. Essentially, the@C may accept the undertaking if it
thinks it appropriate to do so, having regard toowes matters. The full test is set out in
section 3 of this Paper.

1.3 Indicative timeline for assessment

The ACCC received the proposed Undertaking from ABA23 December 2010. Under
section 44ZZBC(1) of the Act, the ACCC must maldeaision in relation to the application
within the period of 180 days starting at the sbt&the day the application was received
(referred to as ‘the expected period’).



The Act also provides for ‘stopping the clock’ manlsms, meaning that some days will not
count towards the 180 days of the expected pen@gitain circumstances. In particular, the
clock is stopped where the ACCC publishes a natieging public submissions in relation to
an undertaking application, or where the ACCC gavemtice requesting information in
relation to an applicatiohThe consultation period on this Issues Paperhegiltlisregarded in
accordance with the ‘stopping the clock’ provisions

For the purposes of the assessment of the Undegtakie ACCC has developed the
following indicative timeline:

= receipt of submissions on ACCC Issues Paper by rtiM2011,;
= ACCC draft decision in May 2011
= ACCC final decision in July 2011.

However, as stated above, this indicative timelngubject to the operation of ‘stopping the
clock’, and is therefore dependent on parties pliogi complete information in a timely
manner in response to any requests for informatlierACCC may make.

1.4 Consultation

The ACCC, pursuant to section 44ZZBD of the Acinigting submissions on the proposed
Undertaking. That is, this Issues Paper constitaitestice under section 44ZZBD of the Act
which invites submissions on the proposed Undartpkind stops the clock for the purpose
of calculating the ‘expected period’ within whicldacision on the proposed Undertaking
must be made by the ACCC.

Section 2 of this Paper outlines a range of mattevghich the ACCC wishes to draw your
attention. The matters in section 2 do not reprtes@omprehensive summary of all aspects
of the Undertaking, nor do you need to commentamhef those matters. You are welcome
to provide submissions on any relevant aspecteotihdertaking.

In making your submissions please include detagedons to support your views. If you
consider that an aspect of the proposed Undertakimot appropriate, please provide
suggestions of changes that could be made to adtieselevant concerns, including to the
level of drafting amendments where possible.

The appendix at section 3 of this Paper sets atkgraund information on the legislative
criteria, including an overview of recent amendmsentPart IlIA of the Act. To assist the
ACCC in its assessment of this proposed Undertakimgmissions should, as far as
practicable, refer to the legislative criteria.

! See section 3 of this Paper for further informatarthese provisions of the Act.



1.5 Making a submission
Submissions should be addressed to:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight Branch
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMianosoft Word or other text readable
document form. Please also provide in your submisbackground information relevant to
your organisation.

1.5.1 Due date for submissions

The ACCC recognises that the January 2011 floodsrdag in Queensland and Victoria
have impacted stakeholders who may wish to makdmission. In light of this disruption,
the ACCC has allowed a six week consultation period

Submissionsgnust be received by March 2011. It is in your interest that the submission be
lodged by this date, as section 44ZZBD of the Alowes the ACCC to disregard any
submission made after this date.

1.5.2 Confidentiality of information provided to th e ACCC

The ACCC strongly encourages public submissionsedéna submission, or part of a
submission, is marked confidential, it will be pshkd on the ACCC’s website and may be
made available to any person or organisation upquest.

Sections of submissions that are claimed to beidential should be clearly identified. The
ACCC will consider each claim of confidentiality arcase by case basis. If the ACCC
refuses a request for confidentiality, the submgtiparty will be given the opportunity to
withdraw the submission in whole or in part. The@Cwill then assess the Undertaking in
the absence of that information.

For further information about the collection, usel @isclosure of information provided to
the ACCC, please refer to the ACCC publicatharstralian Competition and Consumer
Commission / Australian Energy Regulator InformatiRolicy—the collection, use and
disclosure of informatioravailable on the ACCC website.



1.6 Further information

If you have any queries about any matter in reteteothe ACCC'’s process, or to any matters
raised in this Issues Paper, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight Branch
ACCC

GPO Box 520

MELBOURNE VIC 3001

Ph: +61 3 9290 1973

Email: lyn.camilleri@accc.gov.au

Fax: +61 3 9663 3699



2 Matters for Comment

2.1 Introduction

ABA has submitted a proposed Undertaking and suimgosubmission to the ACCC. This
section of the Issues Paper describes the keyrésatdi the Undertaking, and is set out to
correspond with the relevant sections of the Uradiang.

This section also sets out questions that maytastesested parties in making submissions,
and seeks to highlight for comment issues that neagf interest to the ACCC. For the
convenience of interested parties, these quedhawns been highlighted and placed in boxes
throughout the section. To assist the ACCC ingseasment of an undertaking, submissions
from interested parties should, as far as pradacaefer to the legislative criteria (outlined in
the Appendix).

The ACCC notes that since 2009 the bulk wheat éxpdustry has had experience with
three port terminal access undertakings 2009 Undertakings) covering port terminal
facilities in Western Australia, South Australiadahe east coast of Australia. While the
ACCC assesses every access undertaking in lighegfarticular circumstances of the
relevant infrastructure, industry knowledge is maportant factor in assessing whether an
undertaking is appropriate. Feedback from induséngicipants on the operation of the 2009
Undertakings will inform, in a general sense, tHeGC’s assessment of any new
undertakings.

Subsection 44ZZA(3) sets out the matters whichAGEC must have regard to in deciding
whether to accept or reject an undertaking. Thosters include the objects of Part IIIA of
the Act which refer to the object of providing fr@fmework and guiding principles to
encourage a consistent approach to access reguitatimch industry.

The three 2009 Undertakings are due to expire o8eglember 2011 and GrainCorp and
Viterra have submitted proposed undertakings ttaoepthe existing undertakings from

1 October 2011. In its assessment of ABA’s propasetertaking the ACCC will be required
to form views regarding what constitutes an appat@raccess undertaking in the bulk wheat
export industry from 2011. Where appropriate gi®é3A’s circumstances, the ACCC will
consider industry-wide issues in its assessmeABd#{'s proposed Undertaking.

ABA's general approach is similar in many respéatdhe approach in the 2009
Undertakings, particularly that of GrainCorp. Thfgproach includes:

» a ‘publish, negotiate, arbitrate’ approach to mgi
= arequirement to provide non-discriminatory access

= flexibility to vary the Loading Protocols governiagcess to port terminal services

% Section 44AA sets out the objects of Part llIA.



= the inclusion of an indicative access agreemehetoffered to access seekers

= dispute resolution provisions including processesiiediation and arbitration of
disputes

= a‘firstin, first served’ capacity allocation sgst
= publication of a shipping stem and key port terrhineormation.

The ACCC also seeks the view of industry participam whether the various aspects of this
approach are appropriate for the context of thebbl@ine Port Terminal. The following
guestions are general matters on which the ACCOdnappreciate the views of industry
participants. Subsequent questions relate to péaticlauses of the Undertaking.

General |ssuesfor Comment

= |s the general approach proposed by ABA as outlatsalre appropriate in the
context of the Melbourne Port Terminal? If not,gde specify which aspects are
not appropriate for this context and give reasddstline any factors that
differentiate the Melbourne Port Terminal contexinfi that of other bulk grain
port terminals.

= ABA has proposed a publish, negotiate, arbitratprapch to pricing. Is this
appropriate? (Specific aspects of ABA’s approaah @ealt with in more detail in
sections 2.7 —2.9 below.)

While the broad approach proposed by ABA is sintitathat in the 2009 Undertakings, there
are areas in which ABA has varied the provisionghef2009 Undertakings. Key differences
relate to:

= definitions of Capacity

= structure of the Undertaking

= the term of the proposed Undertaking (commenceiaethexpiry)
= the level of detail in the Loading Protocols

= key performance indicators

» the Storage and Handling (indicative access) ageaeém

These differences are outlined in more detail bedod the ACCC seeks the view of industry
participants on whether they are appropriate. Thestions outlined below are not, however,
intended to limit discussion of the Undertakingaftigs are welcome to comment on any
aspect of the Undertaking they believe relevanhéACCC’s assessment. In answering the
guestions please provide reasons to support youmemts.
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2.2 Interpretation

The ‘Interpretation’ section defines particulamtsrused in the Undertaking (subsection 1.1)
and sets out principles to be used in the inteagioet of the Undertaking (subsection 1.2).
ABA has included a definition of ‘Baseline Capat#g being ‘total capacity of the Port
Terminal for the export of Bulk Wheat or any otkemmaodity’. Other terms are defined as
they arise in particular clauses of the Undertaking

| ssues for Comment

= Consider how the definition of ‘Baseline Capacitythe ‘Interpretation’ section
interacts with other clauses of the Undertaking.

= |s ‘Baseline Capacity’ defined with sufficient atgrand certainty?

2.3 Background

2.3.1 Introduction

The Undertaking contains a ‘Background’ sectionilsinto that in the GrainCorp
undertaking, acknowledging the requirements iniie&M Act that a person seeking bulk
wheat accreditation who also provides port termagaVices must satisfy the ‘access test’
under the WEM Act. The section notes that ABA is &io Accredited Wheat Exporter under
the WEM Act, but that ABA operates the ‘Port Teralifracility’ and wishes to satisfy the
‘access test'.

2.3.2 Objectives

Clause 2.2 states that the Undertaking has sesijedtives, including, amongst others,
providing for a ‘consistent approach to acces$fi¢oRort Terminal Services at the different
port terminals to the extent practicable’, in adeorce with subsection 44AA(b) of the Act.
The 2009 Undertakings contain a similar clause whaters to a ‘uniform’ approach to
access.

ABA is required to have regard to these objectivben seeking to vary the Loading
Protocols (see clause 10.3). ABA may also seefity the Undertaking where it is no
longer consistent with the objectives.

| ssues for Comment

= Do the objectives accord with the terms of the Utadkéng set out in subsequent
clauses?

2.4 Structure

Clause 3 relates to the structure of ABA’s propddedertaking. The 2009 Undertakings list
various components of the undertakings, such asdfedules and general terms, and specify
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an order of priority to apply where there is angansistency between the different
components. ABA'’s proposed Undertaking does nbaliy components or specify whether
the terms of a Schedule or the terms containeldeiuindertaking itself will prevail to the
extent of any inconsistency.

The Undertaking specifies that ABA must use realenandeavours to procure any relevant
‘Related Body Corporate’ to perform obligations suant to the Undertaking where
appropriate.

| ssues for Comment

= Does the Undertaking provide sufficient clarity asedtainty around the different
components of the Undertaking, such as generalsgemmad Schedules?

= Should there be an order of priority for the difat components of the
Undertaking to the extent that there is any incstesicy between them, and if sq,
what should that be?

2.5 Term and Variation

2.5.1 Term of the Undertaking

The Undertaking is proposed to commence on theafateceptance by the ACCC, in
accordance with section 24(3) of the WEM Act. TBO2 Undertakings were accepted on
29 September 2009 and commenced on 1 October AGfi8er for the bulk handling
companies to maintain their export accreditatiodesirihe WEM Act.

Clause 4.2 provides that ABA’s proposed Undertakiibapply for a maximum of one year.
The 2009 Undertakings were for a term of two yeatsch was considered appropriate
given the transitional state of the industry.

The Undertaking provides that ABA may seek the apalrof the ACCC for the withdrawal
of the Undertaking (clause 4.3):

(a) when ABA or a Related Body Corporate ceases tonb&caredited Wheat Exporter
under the WEM Act, or

(b) where there are changes to the requirements uhgeMEM Act such that an
Accredited Wheat Exporter is no longer requirechéwe an access undertaking for
the purposes of maintaining accreditation

These circumstances are consistent with thoseei@@09 Undertakings.

However, ABA has also provided in clause 4.2 fatyeexpiry of the Undertaking under the
following circumstances:

(b) when ABA or a Related Body Corporate ceases tonbAcaredited Wheat Exporter
under the WEM Act

12



(c) where there are changes to the requirements um#geMEM Act such that an
Accredited Wheat Exporter is no longer requiretidoe an undertaking.

Subsection 44ZZA(7)(b) of the Act provides thatravider may withdraw or vary an
undertaking at any time after it has been accepyatie ACCC, but only with the consent of

the ACCC.

| ssues for Comment

= |s the proposed one year term of the Undertakinyeypriate? Does it provide
sufficient certainty about access arrangementatmess seekers, noting for
example that the Undertaking may expire duringvtheat export season?

= |s it appropriate that the Undertaking will expiuader the circumstances listed |n
subclause 4.2(b)-(c) without the approval of theC&C as provided for in
subsection 44ZZA(7)(b) of the Act?

2.5.2 Variation of the Undertaking

The Undertaking provides for circumstances wherd\Alay seek the approval of the
ACCC to vary the Undertaking (clause 4.4). ABA lsoarequired to consult with
counterparties to Access Agreements and Applicagarding the proposed changes. These
circumstances are consistent with the approacheo2009 Undertakings.

2.6 Scope

‘Scope’ — the services to which the Undertakingsdaxed does not apply — is set out in clause
5. The definition of ‘Port Terminal Facilities’ letts the definition of that term in the WEM
Act, and the specific facilities at the Melbourn&tPTerminal are described in Schedule 4.
This approach is consistent with the 2009 Undentgki

| ssues for Comment

= How are issues of bundling of port terminal sersiegth freight and up-country
storage and handling relevant in the context of AiBAt all?

= Are the provisions of clause 5 consistent withdé@nition of ‘Baseline Capacity’
in clause 1.1?

2.7 Standard Terms and Reference Prices

2.7.1 Access to Standard Port Terminal Services

ABA will offer to supply the Port Terminal Servic&sthe applicant at the Reference Prices
under clause 6.2 and on the Standard Terms uralesech.3. If an Applicant seeks access to
non-standard Port Terminal Services, ABA and thelispnt may negotiate different prices
and terms other than the Standard Terms.

13



ABA's obligation to provide access is limited teetterm of the Undertaking.

2.7.2 Reference Prices

The Undertaking stipulates that ABA must publistidRence Prices on its website by no later
than 30 September of each year, (or within thregirgass Days of the commencement of the
Undertaking if not already published). ABA mustgithe ACCC copies of Reference Prices

within three Business Days of publication.

Unless varied, the Reference Prices must appla fmriod not ending before 31 October of
the following year. This timeframe is consistenthwthat proposed in the 2009 Undertakings.
However, the proposed one year term outlined iti@e@.5 may mean that the Undertaking
is no longer in effect at this time.

2.7.3 Standard Terms

The Standard Terms are the terms and conditiorsusét the Indicative Port Terminal
Services Agreement in Schedule 1 of the Underta&imdy unless varied, will apply for the
term of the Undertaking. The Undertaking provides the Standard Terms must include the
Loading Protocols. The substance of the Standanthd & addressed in more detail in
section 2.13.

The Undertaking provides that parties may agreediode terms applying to other services
provided by ABA in an agreement, but that the Utadeng only applies to the terms relating
to the provision of Port Terminal Services.

ABA's approach is consistent with that in the 2Q@0%&dertakings.

| ssues for comment

= To what extent are the upstream activities of ABA (p-country storage and
handling) clearly separated from the Port Termirfaérvices, given that the
Undertaking applies only to the Port Terminal Seeg?

2.7.4 Non-discriminatory access

Clause 6.4 of the Undertaking provides that wheviging access to Port Terminal Services,
ABA must not discriminate between different Apphtsor Users in favour of its own
Trading Business, except to the extent that theafgzroviding access to those Applicants or
Users is higher. ABA has defined ‘Trading Busindsshclude a ‘business unit or division

of ABA or its Related Bodies Corporate which haesponsibility for the trading and
marketing of Bulk Wheat'.

The Undertaking provides for the ACCC to requiraratependent audit of ABA’s
compliance with the non-discrimination clauses.

ABA'’s approach is consistent with the approachhef2009 Undertakings.

14



2.7.5 Variation to Reference Prices and Standard Te rms

The Undertaking allows ABA to vary the Reference®s once published. ABA may also
vary the Standard terms with approval from the AC&Qy variations do not automatically
override the terms of existing Access Agreements.

Any variation to the Reference Prices or StandamanE must be published at least 30 days
prior to the date on which it is to become effegtin the same locations as Reference Prices
and Standard Terms. ABA must also provide the AQ@E copies of variations to the
Reference Prices and Standard Terms promptly faligywublication.

ABA'’s approach is consistent with the approachhef2009 Undertakings.

2.8 Negotiating for Access

This clause sets out the framework within which ABAdertakes to negotiate with bulk
wheat exporters seeking to access its Port TerrBiealices. It covers the preliminary
negotiation processes and procedures, the framewwtér which Applicants may gain
access to Port Terminal Services, the negotiafimving the lodgement of an application
and the finalisation of an access agreement.

2.8.1 Good faith negotiation and Framework

Clause 7.1 of the Undertaking provides that ABA wédgotiate with an Applicant for the
provision of Port Terminal Services in good faithause 7.2 outlines the four aspects to the
negotiation process:

(a) Preliminary inquiry

(b) Access application

(c) Standard Access Agreements
(d) Negotiation and Acceptance

The Undertaking specifies that at any stage irpteess, either party may seek to resolve a
Dispute in accordance with the Dispute resolutimtess in clause 8.

This overview is consistent with that providedfie 2009 Undertakings.

I ssues for comment

= |s the process outlined in clause 7.2 sufficieakiar and consistent with the othier
provisions of clause 77?

15



2.8.2 Preliminary inquiry

Provision of information

If requested by the Applicant, ABA will provide tgplicant with information related to
access to the Port Terminal Services that maydsorably required by the Applicant in
relation to the access application. ABA may refimerequest if it would breach a
confidentiality obligation, requires informatiorasonably considered commercially sensitive
by ABA, or is unduly onerous to ABA.

Eligibility to apply

The Undertaking provides that ABA is not obligechgotiate or enter into an agreement
with an Applicant if it does not meet or is unatdedemonstrate that it meets certain
Eligibility Requirements. The Eligibility Requiremts are set out in clause 7.4 (a)(iii) — (vi)
of the Undertaking, and include requirements swcthat the Applicant be solvent, not in
Material Default, and be an Accredited Wheat Exgrort

If ABA refuses or ceases to negotiate with an Agit for any reason it will notify the
Applicant in writing and provide reasons for thé&usal. The Applicant may refer the matter
to the arbitrator under clause 8 if it considersAdBrefusal is unreasonable.

2.8.3 Application Process for Access Application

The Undertaking provides that requests for acae&ott Terminal Services are to be
submitted in the form of an Access Application aflined at Schedule 2. Prior to
acknowledging the Access Application, ABA may sadHitional information or

clarification of information already provided. AB&ill acknowledge receipt of the
Application in writing or electronically to the Appant within three business days of receipt,
or longer period where additional information aardication is required.

ABA's approach is generally consistent with thadypded in the 2009 Undertakings.
However, the 2009 Undertakings each contain clarespsring the port terminal operator to
meet with the Applicant if requested prior to sussion of an application. ABA’s
undertaking does not contain similarly specificuslas, but describes the ‘Preliminary
Inquiry’ in clause 7.2 (a)(i) as including ‘exchasgof information and meeting to enable an
access undertaking to be lodged'.

I ssues for comment

= Is the process by which an Applicant may submit Amtess Application
sufficiently clear?

= Are the provisions for negotiation and clarificatiof information prior to the
submission of an Access Application appropriate?

2.8.4 Standard Access Agreements

Clause 7.6 of the Undertaking specifies that wiaereligible Applicant notifies ABA that it
requires Port Terminal Services at Reference Pandbke Standard Terms, ABA will
execute an Access Agreement to that effect witilv Business Days.

16



If the Applicant requires access under terms aten the Standard Terms and Reference
Prices, ABA and the Applicant must negotiate incadance with the negotiation and
arbitration procedures in clauses 7 and 8.

Access to Standard Port Terminal Services beforAamess Agreement is executed

Clause 7.7 of the Undertaking provides for the Agapit to access Port Terminal Services on
the Standard Terms at the Reference Prices thrauditerim Agreement prior to finalising
an Access Agreement. This Interim Agreement wilni@ate:

(a) where an Access Agreement is entered into

(b) where the parties agree to terminate

(c) on a date determined by an arbitrator under cl8use
(d) at the end of the Negotiation Period.

ABA's approach is generally consistent with thathe 2009 Undertakings, specifically with
that of GrainCorp which also includes provision &or Interim Agreement on the standard
terms.

| ssues for comment

= |s the distinction between Access Agreements ostémelard terms under clause
7.6 and Interim Agreements under clause 7.7 saffibi clear and appropriate?

2.8.5 Negotiation of Access Agreement

Clause 7.8 of the Undertaking provides that bottiggwill commence negotiations as soon
as reasonably possible to progress towards an Aéageement. Negotiations for access
will cease:

(a) when an Access agreement is executed by ABA andppécant

(b) where an Applicant notifies ABA in writing thatwlithdraws the Access Application
(c) after three months if an extension is not agreeshup

(d) if an arbitrator determines that the Applicanta negotiating in good faith, or

(e) where an Applicant does not comply with a detertama or direction of the
arbitrator (and the determination or directionas subject to review).

The Undertaking provides that an Applicant may siilanmew Access Application at any
time following cessation of the Negotiation Period.

Once an Applicant notifies ABA it is satisfied withie terms and conditions of an Access
Agreement, ABA will provide a final Access Agreemaerithin two Business Days. Where
accepted by the Applicant, ABA will execute thedli\ccess Agreement within five
Business Days, unless a longer period is agreedebparties.

17



ABA's approach to the negotiation of access agreesns consistent with the approach of
the 2009 Undertakings.

2.9 Dispute resolution
This section outlines the approach to Dispute Regwol as proposed in the Undertaking.

2.9.1 Disputes

The Undertaking provides for Disputes to be restbimeaccordance with the Dispute
Resolution clause unless expressly agreed othertuitheer party to a Dispute may give the
other party a ‘Dispute Notice’ specifying the Dispand requiring it to be dealt with under
the Dispute Resolution clause. The parties areired|to use reasonable endeavours acting in
good faith to settle the Dispute as soon as piauiic

Applicants are not entitled to raise a Dispute dotiegarding the terms of the Loading
Protocols. Disputes in relation to an executed Asdsgreement will be dealt with under the
provisions of that Access Agreement.

The Undertaking states that by 31 July of each gk will report to the ACCC on any
material Disputes in relation to an Access Agredgmaed any Disputes in the last 12 months,
which will include the details of any resolutiondatie status of unresolved matters.

2.9.2 Mediation

The Undertaking provides that if a Dispute is restalved by negotiation within five
Business Days after the date of the Dispute Noifithe parties agree they can attempt to
resolve the Dispute by mediation, or if they do agitee the Dispute may be referred to
arbitration. There is also provision for the Disptd be referred to Chief Executive Officers
of the parties involved and for a mediator to bpaupted by the President of the Victorian
Chapter of the Institute of Arbitrators and Medratof Australia (IAMA).

2.9.3 Arbitration
Under the Undertaking, parties may refer the Digppatarbitration.

The Undertaking provides that ABA must notify th€BC of the details of any Dispute
which has been referred to arbitration and alseigeothe ACCC with the arbitrator’s final
determination. The Undertaking includes provisionsndemnity in relation to claims made
against the arbitrator.

The Undertaking outlines the process for seleam@rbitrator. The Undertaking provides
for the ACCC to nominate itself as the arbitratpmiotifying all parties to Dispute in writing.
Should the ACCC not wish to arbitrate the Dispate] the parties fail to agree on an
alternative arbitrator, either party may requestPhesident of the Victorian Chapter of the
IAMA to appoint an arbitrator.
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The Undertaking outlines arbitration proceduresdeirthis process, the ACCC will have the
right to make submissions to the arbitrator on emattelevant to the Dispute. Matters which
the arbitrator must take into account include tlevigions of the Undertaking, the matters
set out in subsection 44X(1) and the objectivesmitiples in Part I1l1A of the Act, as well
as any guidance published and any submissionsdaowy the ACCC. The Undertaking
notes that the arbitrator must not make a decisioich, among other things, has any of the
effects described in section 44W of the Act.

The Undertaking provides that the content of theti@tion and any determination will be
confidential unless the parties to the Dispute agt@erwise. Clauses in the Undertaking
outline the effect of the arbitrator’s determinatiavhich includes that ABA will not be
obliged to negotiate with an Applicant should thgphcant not comply with an arbitrator’s
determination. The arbitrator’s costs and the coftke parties to the arbitration will be
borne by the parties in such proportions as thigratbr determines.

ABA'’s approach to dispute resolution is consisteith the approach of the 2009
Undertakings.

2.10 Confidentiality

The Undertaking provides for the treatment of adexfitial information provided by the
parties as part of the negotiation or dispute tggmi or arbitration processes. The
Undertaking requires that the recipient of the iinfation treat that information as
confidential and use it solely for negotiating a&sct the Port Terminal Services or resolving
a Dispute in accordance with the Undertaking.

ABA's approach to the treatment of confidentialbimhation is consistent with the approach
of the 2009 Undertakings.

2.11 Capacity management

2.11.1 Continuous disclosure rules under the WEM Ac t

The Undertaking provides for the establishmentadiicges and procedures for managing
demand for the Port Terminal Services.

The Undertaking commits to publishing a Shippingn${as a condition of the Undertaking),
to be updated daily, and which will include thddaling information:

(a) the name of the ship scheduled to load grain

(b) the date when the ship was nominated

3 Section 44W incorporates a restriction upon thaking of a determination which would, amongst other

things, prevent an existing user obtaining a sigffit amount of the service to be able to meet ther'si
reasonably anticipated requirements, measurec dinle when the dispute was notified.
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(c) the date when the ship was accepted
(d) the volume of grain to be loaded, and
(e) the date on which grain is to be loaded.

This approach is consistent with that in the 200@&ftakings and the requirements of the
WEM Act.

2.11.2 The Port Loading Protocols

Schedule 5 sets out the Loading Protocols with wWABA must comply. These Loading
Protocols cover ABA's policies and procedures faniging demand for the Port Terminal
Services, including processes for nomination amepitance of ships to be loaded. The
capacity management system proposed by ABA isiibaiting requests ‘will be dealt with in
the order they are received, and, all other makltersg equal, the earlier Intent to Ship
Advice will be given priority over later Intent ®hip Advices’. The ACCC notes that ABA’s
Loading Protocols are less detailed than the podédo the 2009 Undertakings.

The Undertaking outlines the process through wiABA may vary the Loading Protocols.
The Undertaking states that any variation mustdresistent with the objectives of the
Undertaking and the obligation to provide non-dmeanatory access, and must include an
expeditious dispute resolution mechanism.

The Undertaking also states that ABA must condwairesultation process in relation to any
proposed variation to the Loading Protocols. Thacpss includes:

= notifying interested parties and the ACCC of praabshanges
* publishing a copy on the website, and

= allowing at least 10 Business Days for interestadigs to provide written responses
to the proposed changes.

ABA is required to actively consider the responsegood faith. Any variation must be
published at least 30 days prior to the date orchvhiis to become effective. ABA must
provide the ACCC with copies of variations to theading Protocols promptly following
publication.

ABA's approach to variation of the Loading Protccd@ consistent with that in the 2009
Undertaking provided by GrainCorp.

2.11.3 No Hindering Access

The Undertaking states that the ABA or a RelatedyBOorporate of ABA must not engage
in conduct having a purpose of hindering accesdd?ort Terminal Services by any User in
the exercise of a right of access under the UnkiegaThis provision is consistent with the
2009 Undertakings.
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I ssues for Comment

= Are the provisions in the Loading Protocols sudint to provide transparengy
and certainty for access seekers? If not, whakemtimformation should bg
included and why?

1%

®= Do access seekers consider that ABA’s proposedihgdttotocols will efficiently
allocate port capacity, particularly in a high-ytelyear where demand exceeds

supply?

= |s the operation of the ‘first come, first servegiproach sufficiently clear in the
proposed Loading Protocols?

= |s the process for the ordering and queuing of shgnd the decision criterig
determining the order and speed within which shipls be loaded, sufficiently
certain and transparent?

11%

= Are the dispute resolution provisions in the Lo@dProtocols appropriate? Ar
they sufficient to provide certainty and transparngto access seekers?

2.12 Publication of other information and Performan ce
Indicators

The Undertaking requires that ABA publish inforneation stock at port on a monthly basis
on its website, as well as publishing vessel bapkipplications on the Shipping Stem as the
Shipping Stem is updated. The 2009 Undertakingsifypiat the Shipping Stem is updated
each business day; ABA'’s proposed Undertaking staéy that the Stem is to be updated
within 24 hours of any change.

The Undertaking also requires that ABA publish ey service performance indicators:
(a) the monthly tonnes shipped, and
(b) the number of ships loaded .

This information will be published for a six-morkriod, and will be provided to the ACCC
and published on ABA’s website.

The 2009 Undertakings each include at least fadicators, such as:
= Applications rejected
= Port blockouts
= Average application assessment times
= Vessels failing survey

= Average road receival rate.
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I ssues for Comment

= Does the information on vessel booking applicatitinbe published by ABA meet
the reasonable information requirements of accesgexrs?

D

= Do the key performance indicators proposed to beliplied by ABA provide
sufficient degree of transparency around the l@federvice being provided at the
port terminal facility operated by ABA?

2.13 Indicative Access Agreement

ABA has proposed to use the Storage and Handlingeékgent contained in Schedule 1 as its
Standard Terms for access. This agreement will therstarting point for negotiations
between ABA and access seekers regarding the t#ratzess to Port Terminal Services.
The Storage and Handling Agreement applies to ABASre operations, including
up-country storage, and not just access to theTeominal Services.

The Storage and Handling Agreement includes ligtand indemnity provisions (clauses 16
and 17), the process by which ABA may vary the agrent (clause 18), and a dispute
resolution process (clause 21). The ACCC notestiieavariation process in clause 18 of the
Storage and Handling Agreement is not consistetit tlue variation process for standard
terms in clause 6.5 of the Undertaking. Specificdalie process in the Storage and Handling
Agreement does not require approval from the ACCC.

I ssues for Comment

= |s there sufficient certainty on how its standatdr&ge and Handling Agreement,
which applies to services outside the scope ofuthéertaking, will work in the
context of the Undertaking?

= |s the relationship between the variation proceduie the Undertaking and the
variation provisions in the Storage and Handlingrégment sufficiently clear and
certain?

D

®=  Does the indicative access agreement in the Unklieigaappropriately balance
the interests of ABA and the access seekers aarfngt point to commenc
commercial negotiations?

()

= Do the liability and indemnity provisions in theofstge and Handling Agreement
appropriately balance the level of risk faced byAAdhd access seekers?
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3  Appendix: Background information

3.1 Current legislative arrangements

TheWheat Export Marketing Act 20@8th) the WEM Act) came into effect on 1 July
2008. The WEM Act and associated transitional lag@n replaced the Export Wheat
Commission with a new statutory body, Wheat ExpArstralia {VEA), which has the
power to develop, administer and enforce an aciigai scheme for bulk wheat exports,
including the power to grant, vary, suspend or ehan accreditatiof.

Under the WEM Act, parties without WEA accreditatiare prohibited from exporting wheat
in bulk from Australia. Parties seeking accreduatas bulk wheat exporters must be deemed
by the WEA to be ‘fit and proper’ having regardcirtain criteria. The WEM Act further
provides that parties seeking bulk wheat expontegitation that also provide ‘port terminal
services’ (Port Terminal Operators) must satisfadditional ‘access test.’

Part of the ‘access test’ is linked to Part lllAtbhé Act. The relevant part of the access test
will be satisfied if either:

= the ACCC has accepted from a person who owns oatgsea port terminal facility
used to provide a port terminal service an accedsmiaking under Division 6 of Part
lIIA of the Act, and that undertaking relates te ghrovision to accredited wheat
exporters of access to the port terminal servicg@mposes relating to the export of
wheat; or

= there is in force a decision under Part IlIA of thet that a State or Territory regime
is an ‘effective access regime’ and that regimeviges for access to the port terminal
service for purposes relating to the export of whea

Under the *access test’ providers of port termselices must also comply with ‘continuous
disclosure rules’ set out in subsection 24(4) efWiEM Act. In summary, the continuous
disclosure rules require the Port Terminal Opesatopublish on their website:

= their policies and procedures for managing demangdrt terminal services (which
ABA has titled its Loading Protocols)

» a statement, updated daily, setting out, amongstr ¢hings, the name of each ship
scheduled to load grain using port terminal sesjitlee estimated date on which grain
will be loaded into the ship, the date on whichshg was nominated and the date on
which 5the nomination was accepted (this statenseeadmmonly termed the Shipping
Stem):

* The relevant transitional legislation is the Wheat Export Marketing (Repeal and Consequential
Amendments) Act 2008 (Cth).
® See subsection 24(4) of the WEM Act for detail about the continuous disclosure rules.
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ABA has submitted its undertaking to the ACCC pardito Part IlIA of the Act for the
purpose of satisfying the access test.

3.2 Productivity Commission inquiry

The Productivity Commission completed an inquinpithe wheat export marketing
arrangements following the deregulation of the stdu The Productivity Commission has
provided a final report to the government which welsased on 1 July 2010. The report
made several findings and recommendations, incguadin

= The accreditation scheme has facilitated a smaatisition but the benefits will
rapidly diminish in the post-transitional phasechaditation and Wheat Exports
Australia should be abolished on 30 September 2011.

» The access test has provided greater certaintydders and made access easier, more
timely, and less costly compared to reliance ot Fdv of the Act. The access test
should remain in place for a further three yeatd 86 September 2014.

= The benefits of the access test will diminish andld become costly in the long term.
Therefore, from 1 October 2014 regulated accesslghely on Part I1lA of the Act
supported by mandatory disclosure and a voluntadg ©f conduct.

The full report is available on the Productivityr@mission website at
http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this issues papegdkiernment has not yet responded to the
Productivity Commission’s report.

3.3 Legal test for accepting an access undertaking under Part
A

Part IlIA of the Act establishes a regime to asistl parties to obtain access to services
provided through facilities with natural monopolyacacteristics to promote competition in
upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to infrastructure:
» declaration of a service (under section 44H) abdration (under section 44V);

= access undertakings and access codes (under setiddA and 44ZZAA
respectively); and

= decision that a State or Territory access regineéfective (under section 44N).

In relation to access undertakings, a provider sér@ice (or a person who expects to be the
provider of a service) may give an undertaking®ACCC in connection with the provision
of access to the service. An undertaking may spdod terms and conditions on which
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access will be made available to third parties. ABE€C may accept the undertaking if it
thinks appropriate to do so after considering tla¢tens set out in subsection 44ZZA(3).

If the ACCC accepts the undertaking, the provideeqguired to offer a third party access in
accordance with the undertaking. An access undaga binding on the access provider
and is able to be enforced in the Federal Courh@pplication by the ACCC.

An undertaking may be withdrawn or varied at amyetj but only with the ACCC'’s consent.

In assessing a proposed access undertaking unddlRaf the Act, the ACCC must apply
the test set out in subsection 44ZZA(3), which pies that the ACCC may accept the
undertaking if it thinks it appropriate to do saying regard to the following matters:

= the objects of Part IlIA of the Act, which are to:

= promote the economically efficient operation of w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

» provide a framework and guiding principles to enage a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in section 44ZZ®f the Act (see further below);
» the legitimate business interests of the providen® service;

= the public interest, including the public interashaving competition in markets
(whether or not in Australia);

» the interests of persons who might want accedseteervice;

= whether the undertaking is in accordance with aess code that applies to the
service; and

= any other matters that the ACCC thinks are relevant

» In relation to the pricing principles, section 44Z&X of the Act provides that
regulated access prices should:

* De set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

» and that access price structures should:

= allow multi-part pricing and price discriminatiorhen it aids efficiency; and
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= not allow a vertically integrated access providesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

= access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

3.4 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect on 14
July 2010 and introduced changes to Part IlIA efAlet, including to the procedures set out
in Part IlIA for the assessment of access undertgki

3.4.1 Timeframes for ACCC decisions and stopping th e clock

Subsection 44ZZBC(1) of the Act now provides tiat ACCC must make a decision on an
access undertaking application within the period&3 days starting at the start of the day
the application is received (referred to as ‘thpeeted period’).

If the ACCC does not publish a decision on an axoeslertaking under section 44ZZBE of
the Act within the expected period, it is takenmediately after the end of the expected
period, to have:

= made a decision to not accept the application; and

» published its decision under section 44ZZBE andeésons for that decision: see
subsection 44Z2ZBC(6).

The changes to the Act also introduce provisiomsstopping the clock’ that mean certain
time periods are not taken into account when detengnthe expected period (see subsection
4477BC(2). In particular, the ACCC may disregangesiod:

» Dby written agreement between the ACCC and the aquewider, and such agreement
must be published: subsections 44Z2ZBC(4) & (5);

= if the ACCC gives a notice under subsection 44ZZB0Aequesting information in
relation to the application;

» if a notice is published under subsection 44ZZBDxijting public submissions in
relation to the application;

= adecision is published under subsection 44ZZCB¢rring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.
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3.4.2 Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in
relation to an undertaking before deciding whetbeccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

» the nature of the amendment or amendments (thedseml amendment or
amendments’) that the ACCC proposes be made torttiertaking; and

= the ACCC'’s reasons for the proposed amendment endments; and

= the period (the ‘response perigdvithin which the person may respond to the netice
which must be at least 14 days after the day thieenwas given to the person: see
subsection 44ZZAAA(2).

An access provider may give a revised undertakirrgsponse to the notice (within the
response period), incorporating amendments sugbestbe notice, and provided that
undertaking is not returned to the provider byAI@CC, that revised undertaking is taken to
be the undertaking the ACCC is assessing undeillParsee subsections 44ZZAAA(5) &
(7). In other words, the access provider may ‘sonxggr’ the revised undertaking for the
original undertaking if it agrees to the amendmentggested by the ACCC in the notice.

If the access provider does not respond to the@atithin the response period, it is taken to
have not agreed to the proposed amendment: sutrsde¥ ZAAA(8). If the access provider
provides a revised undertaking that incorporatesammore amendments that the ACCC
considers are not of the nature proposed in thendment notice, and which do not address
the reasons for the proposed amendments giver ianttendment notice, the ACCC must not
accept the revised undertaking and must retumthie provider within 21 days of receiving

it: subsection 44ZZAAA(6).

The ACCC is not required to accept the revised tiaklieg under section 44ZZA even when
it incorporates amendments (see subsection 44ZZRABAnd does not have a duty to
propose amendments when considering whether tpatteeundertaking (see subsection
44Z7ZAAA(10).

3.4.3 Other changes

Information requests

Subsection 44ZZBCA(1) provides that the ACCC maae@ person a written notice
requesting the person give to the ACCC, withinecsjed period, information of a kind
specified in the notice that the ACCC considers fmayelevant to making a decision on an
access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a clock-
stopper.
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Fixed principles

Section 44ZZAAB of the Act now provides that anesxundertaking given to the ACCC
under subsection 44ZZA(1) may include one or merms$ that, under the undertaking, are
fixed for a specified period (known as ‘fixed priples’). Such principles must extend
beyond the term of the undertaking: subsection 4&XZ(3).
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