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1 Executive Summary

The Australian Competition and Consumer Commis§AdCC) decided, on 29 June
2011, to accept an access undertaking in relatiohet Hunter Valley rail network
from Australian Rail Track CorporatioARTC). The undertaking was lodged with
the ACCC on 23 June 2011, and is referred to smmdbcument as thkine 2011
HVAU. The ACCC has made the decision to accept thertakileg under section
4477A(3) of Part IlIA of theCompetition and Consumer Act 20Txh) ¢he Act).

The ACCC'’s decision to accept the June 2011 HVAlld¥es extensive assessment
throughout 2009, 2010 and 2011 of prior iteratioha Hunter Valley access
undertaking, as well as extensive public conswltatvith stakeholders.

In summary, the ACCC considers that the June 200AUHadequately addresses
recommendations made by the ACCC in relation teelmrevious versions of the
HVAU. Consequently, the ACCC considers that theeJ2®11 HVAU should operate
to:

= promote the economically efficient use of, operatd and investment in the
Hunter Valley rail network;

= facilitate alignment between elements of the Hukfatey export coal supply
chain, and thereby promote the objectives of theglterm solution’;

= appropriately recognise the interests of accedsesgancluding export coal,
domestic coal and non-coal usage of the network;

= appropriately recognise the legitimate businessasts of ARTC, including that
ARTC obtain a return on its investment commensusdte the regulatory and
commercial risks it faces; and

= provide an appropriately clear and certain framéwor the regulation of the
Hunter Valley rail network.

This document sets out the ACCC'’s reasons for degit accept the June 2011
HVAU.

1.1 Background

1.1.1 Industry context

ARTC is a Commonwealth Government owned corporagstablished in 1998 for
the purpose of managing and providing access tdl#tienal Interstate Rail

Network. ARTC is vertically separated, providinglow-rail’ track access services
and not ‘above rail’ services such as haulage.ltegstate Rail Network is subject to
an access undertaking accepted by the ACCC onlg2008*

1 See the ACCC website latttp://www.accc.gov.au/content/index.phtml/item 897 38for further

details.




The June 2011 HVAU regulates access to the Huraéley/rail network operated by
ARTC in New South Wales. ARTC leases the netwaskifthe New South Wales
government under a 60 year lease granted on 518bpte2004.

The network is predominantly used to transport émath mines in the Hunter Valley
region to the Port of Newcastle for export. Approately 16 coal producers have
either existing or planned operations in the regénd it has been estimated that the
coal shipped on the network equates to around I$0rbivorth of export earnings per
annum.

Capacity management arrangements at the exportaazhhg terminals at the Port of
Newcastle were authorised by the ACCC in DecemB@g2with the aim of

improving overall supply chain performance and ooy ship queues forming off the
coast of Newcastle. The aligned interaction betwtberrail network access
undertaking and the authorised capacity arrangesragrihe port has been a key issue
in the current assessment, and is discussed furéhlew.

The rail network is also used by non-coal trafifrcluding general and bulk freight
services (such as grain) and passenger servidgssl#io used to ship coal from the
region’s mines to domestic customers, such as pstagons.

The network was previously subject to an accessegdministered by the NSW
Independent Pricing and Regulatory Tribunal (IPARSIUt as a consequence of the
decision to accept the June 2011 HVAU, access aégulis now governed by the
ACCC and the HVAU.

1.1.2 Process leading to this point
ARTC submitted the June 2011 HVAU to the ACCC onJdBe 2011.

Prior to that time ARTC had submitted to the AC®@ formal access undertaking
applications in relation to the Hunter Valley nagdtwork, one in April 2009 and
another in September 2010. The ACCC consideredlibae applications were not
appropriate to accept, and provided ARTC with esienfeedback on how those
applications could be revised such that they wieldikely to be accepted. The
ACCC set out its views on the April 2009 applicatio a Position Paper (February
2010) and Draft Decision (March 2010), and its \8ewm the September 2010
application in a further Position Paper (Decemt@&. The ACCC also conducted
extensive consultation with stakeholders in refatmthose prior applications.

The June 2011 HVAU incorporates revisions to acconate the ACCC'’s views
from those previous assessments. The issues aedreshe June 2011 HVAU have
therefore been subject to thorough analysis arektdder consultation over the
preceding two years.

Further detail on the steps that have lead to BE€®@’s decision to accept the June
2011 HVAU is set out in thBrocesschapter.



1.2 Overview of the ACCC’s assessment

1.2.1 The June 2011 HVAU

The 2011 HVAU is comprised of three key documethts:undertaking itself, the
Indicative Access Holder AgreemehAHA ) and the Operator Sub Agreement
(OSA). The access arrangements created by the Jund20AW comprises the
following key features:

= preliminary sections on the operation and integiren of the HVAU;

® aprocess in section 3 for parties to apply foeasavith ARTC, and a
negotiate/arbitrate framework, with ACCC arbitrat@s a back-stop, to facilitate
agreement of mutually acceptable terms and comditid access. Indicative
agreements, the IAHA and OSA, are also attached.

® in section 4, a revenue cap and pricing methodeotyi promote access pricing
that is efficient and that reflects the cost ofyiong access to the network;

= areal pre-tax rate of return of 9.1%;

= |iability and performance accountability/incentimeasures with implications for
both ARTC and access seekers;

® in section 5, and related clauses in the IAHA, niguag provisions regarding
network capacity management, including provisioesighed to facilitate
alignment of capacity management on the Huntereyathil network with other
components of the supply chain;

= processes for the investment in and creation otiaddl network capacity, set
out in sections 7 to 11; and

= operational provisions regarding the managemetraofs on the network.

The ACCC also notes that section 2 of the June 2D4AU provides for an
‘operative’ commencement date of 1 July 2011. Turee2011 HVAU operates for a
term offive years

The ACCC has examined these aspects during itssamsat of each iteration of the
HVAU, and in its December 2010 Position Paper stmatl the assessment as set out
in the list above. The ACCC adopts the same aphrwathis document, and further
discussion of each element of the HVAU is set awdubsequent chapters.

1.2.1.1 Key revisions in the June 2011 HVAU

The June 2011 HVAU incorporates a range of revisioom and additions to the
September 2010 HVAU. These include:

= afive year term (changed from the previously psgubten year term);

= alignment of aspects of the financial model regutpARTC'’s access revenues
with existing regulatory arrangements;



application of loss capitalisation to Pricing Zdhenly;

enhanced ACCC powers for assessment of ARTC’s bpeed efficiency;

a rate of return supported by export coal prodycers

a two-stage process for the determination of theieft train configuration;

grandfathering of pricing for certain servicesdaoilitate regulatory transition for
access seekers;

independent price-related dispute resolution peEeapplying under long-term
access agreements if no undertaking is in forcewuRdrt 1A in relation to the
Hunter Valley Rail Network;

clearer integration of indicative access arrangesiem non-coal access seekers;

greater transparency in relation to ARTC assessofenutually exclusive access
applications;

review of the system TUT,;

explicit recognition of the availability of equitigrelief under access agreements;
accrual of TOP rebates for ‘Allowed Tolerance’ paffages;

audit of TUT compliance;

processes to provide for consistency in System psions as between HVCCC
and ARTC, including for the resolution of disputekating to System
Assumptions, and for the application of the relévassumptions throughout
access agreements and the system True-Up Test (TUT)

revisions to enhance capacity management and ¢gpaaing protocols; and

extensively revised capacity investment framework.

These revisions are discussed in the following tdrap

The ACCC also notes that on 14 June 2011 ARTC laited to stakeholders a letter
outlining processes for the transition to the as@sangements under the June 2011
HVAU.

1.2.2 The legal test for assessment

Section 44ZZA(3) of the Act specifies that the AC@@y accept an access
undertaking if it thinks it appropriate to do saying regard to the matters specified
in that section. Those matters are:

the objects of Part llIA in section 44AA of the Agthich are to:



= promote the economically efficient operation of w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to errage a consistent
approach to access regulation in each industry;

= the pricing principles specified in section 44ZZG#the Act (see further below);
= the legitimate business interests of the provideh® service;

= the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedseteérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service; and

= any other matters that the ACCC thinks are relevant
In relation to the pricing principles, section 44Z&X of the Act provides that:
= regulated access prices should:

» be set so as to generate expected revenue foulated)service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service; and

* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access providesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

® access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.
1.2.3 Application of the test — general themes and  specific issues

In its previous statements on the earlier versaintke HVAU, the ACCC has
provided a general discussion of the matters itied4ZZA(3) and how the ACCC



has taken them into account during its assesshiEme.discussion in this document
builds upon and reflects those earlier statements.

General ‘themes’ in the assessment have beenmthdune 2011 HVAU should:

= promote the economically efficient use of, operatd and investment in the
Hunter Valley rail network;

= facilitate alignment between elements of the Hukfatey export coal supply
chain, and thereby promote the objectives of theglterm solution’;

= appropriately recognise the interests of accedsesgancluding export coal,
domestic coal and non-coal usage of the network;

= appropriately recognise the legitimate businessasts of ARTC, including that
ARTC obtain a return on its investment commensusdte the regulatory and
commercial risks it faces; and

=  provide an appropriately clear and certain framéwor the regulation of the
Hunter Valley rail network.

Overall, the ACCC considers that the June 2011 H\&dpropriately provides for
access to the Hunter Valley rail network, promdkesobjectives of Part IlIA and
recognises the interests of ARTC and access se@kergpricing mechanisms in the
June 2011 HVAU seek to ensure access chargeseftettrefficient costs, while also
allowing ARTC to obtain a return on its investmeatnmensurate with commercial
and regulatory risks. In particular, while the AC@€ognises that ARTC's proposed
rate of return has been endorsed by export coas asehe network, ARTC has also
stated that non-coal users will not have pricingistgéd as a result of the agreed rate
of return® The June 2011 HVAU should also facilitate suppiigio alignment.

1.2.3.1 The long term solution and supply chain alignment

In the March 2010 Draft Decision the ACCC was @& tiew that the ‘long term
solution’ for the Hunter Valley export coal suplyain, and the significance of the
Hunter Valley rail network to that supply chain,r&eelevant ‘other matters’ to
which to have regard. The ACCC also recognisedlésérability of facilitating
‘alignment’ across the different elements of thpy chain to seek to achieve the
objectives sought via the long term solutfon.

A detailed overview of the long term solution i$ get in the ACCC’s March 2010
Draft Decision at pages 41 to 47. In summary, harevt refers to steps taken by
participants in the Hunter Valley export coal intlyso address capacity constraints
that have impacted the supply chain for severalsyd&ey stages of this process have
included:

2 ACCC, Draft Decision (March 2010), pp. 38-58; AC(Position Paper (December 2010), pp. 50-
51.

¥ ARTC, 2011 HVAU Rate of Return Proposal (Publ23,June 2011, pp. 2-3.

4 ACCC, Draft Decision, p. 47.
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= areview of the coal chain operations in 2008 leyHon. Nick Greiner AC, and
the subsequent development of a framework to gowerexpansion and
management of the chaithé Greiner Review);

= the agreement of an Implementation Memorandum inl 2009 between export
terminal operators Port Waratah Coal ServiE®4/CS) and Newcastle Coal
Infrastructure GroupNCIG), and Newcastle Port CorporatiddHC), to address
issues with capacity management at the port; and

= the authorisation by the ACCC in December 200®n§lterm ‘Capacity
Framework Arrangements’ agreed between and putaiahy the port terminal
operators and NPC.

The ACCC'’s decision to accept the June 2011 HVA#Bhisther key step in the
implementation of the long term solution.

The ACCC continues to view the promotion of aligmtigetween the Hunter Valley
rail network and other elements of the Hunter fatleal chain as a key theme of its
assessment. As set out in the Draft Decision a¢$4dd to 51, the ACCC is of the
view that the promotion of alignment reflects theerests of access seekers and the
public interest, and is likely to promote the a#itt operation of, use of and
investment in the Hunter Valley rail network.

The ACCC also continues to recognise that thegamknt considerations are to be
viewed alongside the legitimate business inter&sfRTC as the access provider,
and the interests of parties using the networkrdtien to transport coal (that is, non-
coal users). In the December 2010 Position PaperA€CCC made the following
statements:

...There is a continued emphasis by coal produceissmes with the
alignment of the supply chain, and there is andasingly complex and
sophisticated effort to seek to address those ssdaehe proposed
[September] 2010 HVAU. In the Draft Decision the @C recognised the
challenges of incorporating alignment considerationto the 2009 HVAU,
as issues relating to alignment were informed leyaiberational realities of
the supply chain, and also likely to continue tealep over time. These
challenges do not appear to have abated in thextooftthe proposed
[September] 2010 HVAU.

ARTC has gone to some extent to facilitate outcoimeise interests of the
broader coal supply chain, but the ACCC recogrtisasthere are often
points at which ARTC should not be obliged to gdHar. In this sense, the
ACCC recognises an interaction between the inte@stupply chain
alignment and ARTC'’s legitimate business intereBhés interaction is
perhaps most apparent in relation to the provisiegarding capacity
management and investment, where attempts to a&hlegnment should
recognise ARTC's position as lessee and managieaietwork.

Additionally, while the predominant usage of thenitkr Valley network is

for the transportation of coal to the Port of Nestt@afor export, the network
is also used by some non-coal traffic, and thesesushould not be
overlooked under the proposed access arrangenkemtker, while large
quantities of coal transported are destined fooexphe ACCC also
recognises that coal is transported over the nétteodomestic locations, and
that the requirements of that task should be accathated. The interests of

11



rail operators should also be recognised. Thessiderations therefore
reflect that interests of persons who might waktas to the service — ‘access
seekers’ — extend beyond usage of the network<oore coal transportation.

The ACCC considers that these comments equallyappelation to the June 2011
HVAU, although the ACCC recognises that, in ligh?&RTC’s incorporation of
further revisions to the sections of the HVAU raligtto capacity management and
investment (discussed further below), further depeient has occurred and further
certainty has been provided.

Alignment considerations manifest in numerous aspafcthe HVAU, many of which
relate to issues of capacity management:

Contracting structure: The HVAU incorporates a tri-partite contractingusture
under which coal producers may contract directhvdRTC, and exercise their
access rights via an accredited rail operator. &apmoach was recommended by
the Greiner Review. The HVAU also allows for theeeution of long term take or
pay contracts to underpin investment in the raivoek. Further, this approach
helps coal producers plan complementary long tesastment in new mines,
mine expansions, above rail and port terminal siftecture, thereby also
promoting efficient investment in Australia’s exponfrastructure.

System AssumptionsThe HVAU incorporates a process by which ARTO wil
participate with other service providers in the@lepment of ‘System
Assumptions’ for the Hunter Valley coal chain. Cistent use of these common
assumptions should facilitate the contracting giacaty on a whole of chain
basis, and therefore promote alignment of contdacépacity entitlements and
facilitate effective use of the chain overall. ARWl seek to utilise the
commonly agreed Assumptions when calculating cép&mi the rail network.
Where ARTC does not agree with the common assungteodispute resolution
process exists for the ACCC to determine which mgs$ion should be used.

Consultation with the HVCCC: The HVAU incorporates processes by which
ARTC consults with the Hunter Valley Coal Chain @tinator HYCCC) on a
range of capacity management issues, thereby gpekachieve a coordinated
approach to the planning and daily managementaifaain throughput.

Network Exit Capability : The HVAU includes a requirement that parties segk
to enter an agreement for rail access rights o akport coal also demonstrate an
ability to unload their coal shipment at the PdriNewcastle, thereby aligning
contractual entitlements. This requirement als&sé promote the efficient use
of the rail network (and supply chain) by discoumggaccess seekers over-
contracting for rail capacity.

Consistent protocols for the management of capacitysection 5 of the HVAU
sets out a range of protocols for the managemecadcity on the rail network,
many of which are incorporated into the IAHA as smagotiable terms, thereby
promoting a consistent approach to the capacityagement issues among users.

Investment process The investment framework in sections 7 to 11lhef HHVAU
(discussed further below), seeks to promote aligneelstment in new capacity on
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the network, by providing for transparency, coresidin and stakeholder
engagement in relation to investment decisions ta@dbility for users to step in
and fund a particular expansion in the event tHRT@& chooses not to.

These matters are discussed further in subseghepters of this document.

1.2.3.2 Efficiency in the use and operation of the networland the promotion of
effective competition in upstream and downstream m&ets

While supply chain alignment considerations torgdaextent distinguish the
assessment of the HVAU from other access regirhesA€CC continues to be of the
view that HVAU should also operate to promote éfficy in the use and operation of
the Hunter Valley rail network and promote competitin related markets. This is
consistent with the objects of Part IlIA.

Consequently, the ACCC notes that the June 2011 WHHwwaludes a number of
features that promote the efficient use and opmraif the Hunter Valley rail
network:

® The financial model and access charging regimecdtian 4 of the June 2011
HVAU regulate ARTC such that it recovers the e#idi cost of providing access
to the network.

®= The ACCC conducts an annual compliance assesshARTC roll forward of
the regulatory asset bageAB), and the ACCC has the ability to disallow from
inclusion in the RAB for the following period anperating expenditure ARTC
has incurred inefficiently.

= Sections 4.17 and 4.18 provide for the determinatican Initial Indicative
Service and a ‘final’ Indicative Service. The fomall represent the most
efficient consumption of coal chain capacity basedhe current configuration of
the coal chain, while the latter will represent thest efficient consumption of
that capacity based on an ideal, optimised cordigom. These Indicative Services
will then provide the basis for access prices,ghgrsending appropriate signals
to users on the most efficient consumption of capa@lechanisms to transition
the charging of access prices to this basis aceiatsuded.

=  The incorporation of the supply chain alignmentdeas outlined above should
promote efficient use of the network by minimisimgtwork capacity losses that
occur through misalignment of supply chain compadsien

= Clause 11.4 of the IAHA is an ‘anti-hoarding’ prein, and allows ARTC to
remove capacity allocations from access rightsdrslavho cannot, in certain
circumstances, demonstrate a sustained need tazapacity. This provision
should ensure capacity is available to those Eante want it.

= Clauses 11.5 and 11.6 of the IAHA provide for tlaeiation or cancellation of
access rights in circumstances where a user censistuns services inconsistent
with their contracted allocation. Such ‘inconsistearvices’ are disruptive to the
access rights of other network users, hence tkefigariation or cancellation

13



should encourage users to run services as allgaateddhereby promote an
overall efficient use of the network.

= Clause 16 of the IAHA includes a number of prowision the trading of capacity
between access rights holders. Again, these pomgshould facilitate the
allocation of capacity to those parties who wardritd as trading occurs in
consultation with the HVCCC, also an allocationt tisaconsistent with an aligned
supply chain.

= The IAHA seeks to make ARTC accountable for itdgrenance in the delivery
of track capacity through the payment of a rebétale or pay (TOP) charges in
certain circumstances. The rebate is calculategteyence to a System True Up
Test (TUT), which, if successful, should partiahgentivise ARTC to operate the
network efficiently to avoid liability for capacitynder-delivery.

= Section 13 of the June 2011 HVAU provides for tegedlopment of positive
performance incentives, both applicable generailyen the undertaking and
specifically in relation to the System TUT, to intigise ARTC to operate the ralil
network infrastructure efficiently.

The ACCC also considers that the efficiencies reteto above (and below in
relation to investment), should promote effectisenpetition in a number of upstream
and downstream markets. While the ACCC has notuded a market definition
analysis (such as would occur under Part IV ofAbg, and therefore not reached a
conclusive view on what constitutes a particulasttgam or downstream ‘market,’
the ACCC notes that access to the Hunter Valldyheivork may have significance
for competition between above rail operators fovises to coal and non-coal users
of the network, and for competition between coaldpicers for sales to domestic and
export customers.

1.2.3.3 Efficient investment in infrastructure

Investment in additional capacity on the Hunterl®&atail network has been the
subject of significant interest by stakeholderthim assessment of the April 2009
HVAU and September 2010 HVAU. The ACCC has providetknsive views on this
issue in its previous public statements, and AR&E hade extensive revisions to the
relevant provisions in the June 2011 HVAU.

While previous versions of the HVAU have includedyisions dealing with the
creation of additional capacity on the Hunter \Aallail network, coal producer
stakeholders have expressed concern that thosksipres/were not sufficient to
ensure timely and efficient investment in the nekvin the December 2010 Position
Paper, the ACCC recognised that:

...coal producers seek certainty that investmentatlur to expand the
capacity of the Hunter Valley rail network in aligant with capacity
expansions at the coal terminals at the Port of ddstle, thereby
underpinning complementary investment in mine esjars.

The coal industry has, under the aegis of the teng solution, committed to

significant investment in the coal terminals toreese overall supply chain
output. Specifically, coal producers have enteoed term ship-or-pay
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contracts with terminal operators to underpin goted capacity expansion
over the next ten years.

The ACCC appreciates that, in light of these commaiits, concerns exists
that ARTC may not make complementary investmeseixfmand the capacity
of the rail network, or may not make such investniem timely, coordinated
fashion, and thereby the overall performance ottien will be limited.
Further, the proposed 2010 HVAU contemplates cozdycers potentially
entering 10 year take or pay contracts with ART@riderpin rail network
investment. The ACCC appreciates that, given thesemitments, there is an
expectation that investment in the rail networK wicur as and when it is
needed.

In the June 2011 HVAU, the additional capacity stweent framework proposed by
ARTC seeks to address these concerns. The framemaokporates the following
key features:

= Several pathways by which investment in additiaagacity may be pursued,
including at the instigation of ARTC, following r@mmendation by the HVCCC,
or at the request of particular access seekers.

® Industry consultation and coordination, includimgsultation with the HVCCC,
engagement with stakeholders via the Rail Cap&iitoup RCG), and an ability
for users to endorse the prudency of investmerisibes.

= A user-funding option to allow users to fund invesht in new network capacity
in circumstances where ARTC chooses not to, anddigetiation of user-funding
contracts with ACCC arbitration available in theeevof a dispute.

= Clear and transparent decision-making criteriadigif C when making
investment related decisions.

=  Provision for the negotiation and execution of cactis for capacity delivery and
funding, and for ACCC arbitration in the event adigpute.

These features are incorporated into the June BV in an extensively
restructured and redrafted framework for investmandl the ACCC welcomes the
increased clarity and certainty ARTC has broughhése provisions.

Given the revisions ARTC has made to the framewnotke June 2011 HVAU, the
ACCC considers that it is appropriate for sevesakons.

First, it maintains an ability for ARTC to plan fand make investment decisions, and
therefore exert appropriate control over signiftcammmercial decisions that will
impact its business operations. This is consisteht ARTC’s legitimate business
interests as lessee of the Network.

The framework also provides for ARTC to plan expamglecisions in cooperation
with the HVCCC, have regard to the impact of cajyaexpansions on coal chain
capacity overall, and engage in extensive consoiftatith access seekers and other

® ACCC, Position Paper, p. 321.

15



stakeholders. ARTC's intentions in this regarddearly in the interests of supply
chain alignment and consistent with the aims ofiding term solution, as well as in
the interests of coal access seekers.

Further, the RCG process, and the provision fooeseinent of capital expenditure,
should promote efficient investment decisions aitthate risks of ‘gold-plating.’
That is, the RCG process should provide users thdhability to veto inefficient
investments proposed by ARTC.

The ability for ARTC to then seek the ACCC'’s view ihe prudency of a non-
endorsed investment should also safeguard agamgiossibility that efficient
investment proposals are otherwise vetoed for egitiinate reasons, such as via
large network users seeking to competitively disaul@ge smaller users.

The availability of user-funding is also appropeigbarticularly as, under the June
2011 HVAU, it is available as an alternative otldatk where ARTC decides not to
fund capacity expansions itself. Operating in thenner, the user-funding option
should provide certainty to coal producers thdtraiwork capacity expansions will
occur, and thereby provide sufficient certaintyitaerpin complementary investment
in new mines and mine expansions.

Further, the user-funding option should incentiA$&TC to make efficient and

timely investment decisions. ARTC will not earnegurn on user-funded

contributions to capacity expansion, and shouldefloee have some incentive to
pursue capacity expansions in response to demamithenwise forgo earning
additional returns. As investment decisions reqRIGG endorsement, this should
also incentivise ARTC to invest efficiently; that investment proposals are subject
to scrutiny by users, and as noted above, ineffiglecisions may be vetoed. The user
funding option should therefore promote efficiemtastment in infrastructure, as
reflected in the objects of Part Il1A of the Act.

In sum, the investment framework in the June 20¥AH should provide for
efficient investment in the Hunter Valley rail netxk, in response to increasing
demand, and with appropriate recognition of thergsts of relevant stakeholders.

Further, as noted above, the HVAU incorporates pairtite contracting structure
under which coal producers may contract directhvdRTC under long term take or
pay contracts, and exercise their access rightarveccredited rail operator. This
approach helps coal producers plan complementagy/term investment in new
mines, mine expansions, above rail and port terhmfl@structure, thereby also
promoting efficient investment in Australia’s exporfrastructure.

1.2.3.4 ARTC's legitimate business interests

The ACCC has had regard to ARTC's legitimate bussneterests in its assessment
of the June 2011 HVAU.

As noted above, the ACCC recognises that while lyugpin alignment is a key

issue for coal producer access seekers, it musidognised alongside ARTC’s
position as lessee of the Hunter Valley rail new@&RTC has gone to some extent to
facilitate outcomes in the interests of the broawbed supply chain, but the ACCC
recognises that there may be points at which thienescreated by Part IlIA cannot
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oblige ARTC to go further. This does not, howeyggvent the ACCC from
accepting the June 2011 HVAU, which incorporatethir revisions to promote
supply chain alignment that ARTC has chosen tdqutard following discussions
with industry.

Similarly, the ACCC considers that the investmeatrfework provisions
appropriately recognise the interests of the ARM@intaining for example an
appropriate subjective discretion for ARTC in radatto decisions regarding the
funding of new capacity. That is, the HVAU does faote ARTC to fund new
investment projects, a step which could have sicanit consequences for ARTC's
commercial position.

The ACCC also notes that the June 2011 HVAU indualeate of return proposed by
ARTC and supported by the majority of network us@tgoughout the course of the
assessment of the HYAU ARTC has made submissiotieteffect that an
appropriate rate of return is necessary to progé@ttainty that the planned investment
program for the Hunter Valley rail network will agc The ACCC considers that
given the rate of return is proposed by ARTC, dudd satisfy ARTC’s concerns in
this regard, and provide ARTC with a return comnoeate with its commercial and
regulatory risks.

1.2.3.5 Interests of non-coal and domestic coal access seek

As noted earlier, the ACCC recognises that the etuvalley rail network is used by
services other than for the transport of coal fqrogt. These services include general
and bulk freight (such as grain), passenger sesyvanad the shipment of coal from the
region’s mines to domestic customers, such as pstagons.

In the December 2010 Position Paper, the ACCC densdl that in many respects the
proposed September 2010 HVAU appropriately recaghibe interests of these
access seekers, including that:

= nothing in the proposed HVAU should operate townmgent ARTC'’s statutory
obligation under th&ransport Administration Act 1988ISW) to prioritise
passenger services; and

=  ARTC had made amendments to the provisions in@e8ti regarding the offer of
access, to recognise the circumstances of donwsti@ccess seekers.

These features remain in the June 2011 HVAU. AR&€ dlso made further
revisions in the June 2011 HVAU to provide addiéibeertainty on the indicative
access agreement on offer for non-coal accessrseelkel the ACCC also notes that
non-coal applicants may seek arbitration undei@e& 15 of the June 2011 HVAU
in the event of a dispute over access terms. Thé@@&lso recognises ARTC'’s
statement that non-coal users will not have prieidgisted as a result of the agreed
rate of returrf.

® ARTC, 2011 HVAU Rate of Return Proposal (Publ23,June 2011, pp. 2-3.
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1.2.3.6 Clarity and certainty

Finally, in the March 2010 Draft Decision and thed@mber 2010 Position Paper the
ACCC emphasised ‘clarity and certainty’ as a refevather matter,” and went on to
identify a range of provisions of the April 2009 AV and September 2010 HVAU
which it considered either unclear or uncertaird ahich it recommended be revised
by ARTC.

In emphasising the need for clarity and certaititg, ACCC stated that the HVAU
should provide for sufficient certainty and clarityits terms, effect and operation, so
as to:

= enable the access provider and access seekerstdficently aware of their
respective rights and obligations, and therebyduanecessary costs, monetary
or otherwise, when utilising the processes sebguhe HVAU.

= enable the mediator and/or arbitrator appointedymant to the HVAU to quickly
and effectively resolve any dispute that may doistsveen an access seeker and
the access provider; and

= enable the ACCC to quickly and effectively resadwsy potential enforcement
concerns that may arise regarding potential nonptiamce with the HVAU by
ARTC.

The ACCC maintains the view that ensuring suffitigarity and certainty is an
important consideration in the context of the J2d&1 HVAU. The access
arrangements proposed by the HVAU are highly compreterms of the substantive
issues involved, the interactions between the uakieig and the related documents,
and the various processes by which the accessgemants are implemented. In
some instances the arrangements propose featates¢hnovel to access regulation.
In its previous statements the ACCC was of the \tieat in many instances the
failure of the drafting of the undertaking to clgaand logically set out the proposed
approach contributed to a level of concern amosigdgieholders, and to a conclusion
that while the underlying intent of the undertakingy have been appropriate, its
implementation was ndt.

In relation to the June 2011 HVAU, the ACCC recagsithat ARTC has
incorporated significant revisions to enhance taéty and certainty of the
documents, particularly in relation to the investtneamework. The ACCC
welcomes these changes.

1.3  Structure of this document

This document is structured as follows:
Chapter 2 is the ACCC'’s formal decision to accept the JUDEI2HVAU.

Chapter 3 sets out the process that has lead to the ACCG&Lisidn to accept the
June 2011 HVAU, and deals with other procedurakenst

" ACCC, Position Paper, p. 51.
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Chapter 4 provides an overview of the June 2011 HVAU, antheflegal test that
the ACCC applies when assessing an access unaeytakder Part I1IA. The
overview of the undertaking highlights changes tiaate been made since the
previous version submitted in September 2010. Emeal application of the legal
test in the context of the HVAU is also discussed.

Chapter 5 discusses ‘key’ issues with the assessment dfith&U. The issues are
‘key’ in the sense that they have been the subjesignificant debate among
stakeholders during the assessment of the seteraions of the HVAU, or they
relate to sections of the HVAU that have been $igpmtly revised from the
September 2010 version to the June 2011 version.

Chapter 6 discusses the remaining issues that were raisind IACCC’s Position
Paper of December 2010 and the relevant revisigsRI¥ C in the June 2011
HVAU.
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2 Decision on June 2011 HVAU

Having regard to the matters listed in section 444 of theCompetition and
Consumer Act 201(Cth), the ACCC thinks it appropriate to accejgt Jlane 2011
HVAU. Consequently, the ACCC has decided to actieptiune 2011 HVAU.

The ACCC'’s reasons for this decision are set otheéfollowing chapters.
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3 Process

3.1 Introduction

On 23 June 2011 Australian Rail Track Corporationited (ARTC) lodged with the
Australian Competition and Consumer Commiss®@CC) a proposed access
undertaking for the Hunter Valley Rail Netwotké June 2011 HVAU.

On 29 June 2011 the ACCC decided to accept thadrtaidng, and also published its
decision on the ACCC website. This section outlitesprocess that has led to the
ACCC'’s decision, including the assessment of previersions of an undertaking for
the Hunter Valley Rail Network.

3.2 ARTC’s April 2009 HVAU

ARTC previously submitted an access undertakinggsal to the ACCC in relation
to the Hunter Valley Rail Network on 22 April 20Q8&e April 2009 HVAU) for
assessment under Part IlIA of t@empetition and Consumer Act 20ITth) {he
Act).® ARTC provided complete pricing information essahtd the ACCC's
assessment on 13 October 2009.

On 10 February 2010 the ACCC released a Positipersetting out its preliminary
views on the non-price aspects of the April 200944V

On 5 March 2010, the ACCC issued a full Draft Deeign which it outlined its
preliminary view that it would reject the April 20HVAU as being unlikely to be
appropriate to accept under Part IlIA of the Act.

In response to the ACCC's Draft Decision, ARTC itbw the April 2009 HVAU on
19 April 2010%°

3.3 ARTC’s September 2010 HVAU

ARTC submitted a revised access undertaking t&A(EC on 7 September 2010
(the September 2010 HVAUYor assessment under Part IlIA of the Att.

The ACCC released a Position Paper on 21 Decend€r &etting out its views on,
and recommending revisions to, the September 2048UH(the December 2010
Position Pape). The ACCC was of the view that, while the Septen2010 HVAU
represented an advancement to the April 2009 ver&uother changes would be
necessary for it to be appropriate to accept.

8 The Act was nametirade Practices Act 197¢Cth) at that time.

®  The ACCC notes that where this document refewsews of the ACCC from the March 2010
Draft Decision, if those views relate to non-prissues, those views were also expressed in the
February 2010 Position Paper (with some exceptidrm)simplicity the ACCC will cite only the
Draft Decision.

10 Materials relating to the April 2009 HVAU are #adle on the ACCC'’s website at
http://www.accc.gov.au/content/index.phtml/itemIdo8 37

1 Materials relating to the September 2009 HVAU arailable on the ACCC'’s website at:
http://www.accc.gov.au/content/index.phtml/itemiE831
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3.3.1 April 2011 HVAU

ARTC provided a response to the ACCC’s PositionePapthe form of a revised
proposed access undertaking for the Hunter Vallay Metwork on 7 April 2011the
April 2011 HVAU). The April 2011 HVAU sought to implement the ACEB@iews
from the December 2010 Position Paper.

The April 2011 HVAU was not formally a new underitadk application under the Act,
and did not re-start the statutory timeframe faeasment. Rather, ARTC requested,
and the ACCC agreed to, an extension of time @niiine 2011 for consideration of
the April 2011 HVAU in the context of the pre-exigf statutory process.

The ACCC then engaged in a consultation procesheApril 2011 HVAU, in
which it sought views on the extent to which thafting of the April 2011 HVAU
appropriately implemented the recommendations weindhe December 2010
Position Paper. The ACCC sought comments on thé 2pt1 HVAU by 11 May
2011.

During this period ARTC also engaged with the NewtB Wales Minerals Council
(NSWMC), a representative body for existing expodl producers in the Hunter
Valley, on further revisions to the HVAU. Thesedlissions yielded a further
package of revisions which were circulated to dtakders on 18 May 2011. Given
these developments, the ACCC continued to accdyhissions beyond the original
11 May 2011 deadline.

ARTC requested on 2 June 2011 a further clock-s&ofipthe statutory timeframe, to
which the ACCC agreed on 8 June 2011. This haeffieet of extending the
decision-making timeframe to 30 June 2011.

ARTC and the NSWMC continued discussions on remsio the HVAU into June
2011. These discussions culminated with a submmgsion the NSWMC on 14 June
2011 to the effect that an acceptable consensubd&dreached on the outstanding
matters.

3.4 ARTC’s June 2011 HVAU

ARTC formally lodged a further version of the HVA 23 June 2011He June
2011 HVAU), at the same time as formally withdrawing thet8eyer 2010 HVAU
application.

This June 2011 version incorporates changes tblY&J made by ARTC in
response to the ACCC'’s statements of February, Mand December 2010, and
arising from further engagement by ARTC with staidbrs®? It is this undertaking
that the ACCC has assessed and accepted.

A summary of the HVAU is included in the followiradpapter.

12 The June 2011 HVAU is in effect the April 2011 BV, with the further revisions that had been
circulated for stakeholder comment in May/June 2@lis some minor ‘tidying-up’ amendments.
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3.5 Public consultation processes

The ACCC has engaged in extensive consultatiomemstccessive iterations of the
HVAU, and notes that submissions were providedhensubstantive aspects of the
undertaking in relation to:

= the April 2009 HVAU;
=  the ACCC's March 2010 Draft Decision; and

= the September 2010 HVAU.

Submissions on the April 2009 HVAU and Septembdr028VAU were taken into
account and referred to in the ACCC’s February 2Basition Paper, March 2010
Draft Decision, and December 2010 Position Paper.

The ACCC published the April 2011 HVAU on its welesior stakeholder
consideration and drew attention to the key asp®dtse undertaking that were
significantly revised since the submission of tie@t®mber 2010 HVAU. The ACCC

also circulated to stakeholders revisions to theAd\that had arisen from
discussions between ARTC and the NSWMC in May 2011.

3.6 Public submissions received following December
2010 Position Paper

The ACCC received public submissions from the feitgy parties in connection with
the April 2011 HVAU and the May 2011 revisions:

* Asciano’®

= Bloomfield Collieries.*

= Coal & Allied;*®

= Donaldson Coat®

= NSWMC;"

= Port Waratah Coal Services (PWG8);

* QR National Coal? and

13 Asciano, Submission in relation to Revised Sep@m2010 HVAU, 11 May 2011; Asciano,

Submission in relation to ARTC 17 May 2011 Suggg®evisions, 1 June 2011.

Bloomfield Collieries, Submission in relationA®RTC 17 May 2011 Suggested Revisions, 23

May 2011.

5 Coal & Allied, Submission in relation to ARTC May 2011 Suggested Revisions, 20 May 2011.

6 Donaldson Coal, Submission in relation to ARTCM&y 2011 Suggested Revisions, 24 May
2011.

7 NSWMC, Submission in relation to ARTC 17 May 2@udggested Revisions, 20 May 2011.

18 PWCS, Submission in relation to Revised Septer2b&p HVAU, 11 May 2011.

14
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= Xstrata?®

All of these submissions have been consideredalahtinto account in the ACCC's
assessment of the June 2011 HVAU.

3.7 Confidential submissions

The ACCC notes that it received some confidentidhsissions as part of its
consultation, from both ARTC and from third partigsthis regard, the ACCC notes
that a party may request that the ACCC not makevti@e or part of a submission
public for confidentiality reasons. In the curreontext, however, only limited weight
has been given to confidential submissions madeisnprocess. The ACCC notes
that the information provided to it on a confidahbasis did not raise any new
relevant issues that had not already been raispdlhc submissions to the ACCC.

Information about the collection, use and disclesafrinformation provided to the
ACCC is set out in the ACCC publicatiAustralian Competition and Consumer
Commission / Australian Energy Regulator Informatiolicy — the collection, use
and disclosure of informatigh available on the ACCC website.

3.8 Timelines

The following timelines set out the key stageshim ACCC’s assessment of the
previous April 2009 and the September 2010 versobriise HVAU. All relevant
documents are available on the ACCC webgitew.accc.gov.au

% QR National Coal, Submission in relation to ReuiSeptember 2010 HVAU, 11 May 2011; QR

National Coal, Submission in relation to ARTC 17\M2011 Suggested Revisions, 3 June 2011.

20 Xstrata, Submission in relation to ARTC 17 Mayl 2Buggested Revisions, 23 May 2011.
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Timeline — April 2009 HVAU

23 April 2009

29 May 2009 — 26
June 2009

13 October 2009
21 October 2009

10 February 2010

5 March 2010
5 - 31 March 2010

19 April 2010

ARTC access undertaking relating to the Hunter&athil network
(the April 2009 HVAU) submitted to the ACCC for assessment
under Part Ill1A of the Act.

Public consultation on April 2009 HVAU.

Proposed Interim Indicative Access Charges fowusion in the April
2009 HVAU submitted to the ACCC by ARTC.

Decision-making timeframe for consideration of &pil 2009
HVAU extended for a further six months until 22 A@010.

An ACCC Position Paper on Matters Other Than Heseed. While
the ACCC does not commence a formal consultatiartigs are
welcome to make submissions.

ACCC Draft Decision issued. The preliminary ACC@wiexpressed
is to reject the April 2009 HVAU.

Public consultation on Draft B&m.

April 2009 HVAU withdrawn by ARTC.
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Timeline — September 2010 HVAU

7 September 2010 ARTC access undertaking relating to the Hunter&sathil network
(the September 2010 HVAUY submitted to the ACCC for assessment
under Part Ill1A of the Act.

Commencement of 180 day ‘expected period’ for assent.

16 September 2010 Public consultation on September 2010 HVAU. Origoteadline for

— 25 October 2010 submissions of 11 October 2010. In response tarakeraruests from
interested parties, the ACCC on 7 October 2010nebetet the deadline
to 25 October 2010.

Clock-stopped for public consultation.

21 December 2010 An ACCC Position Paper issued setting out comprskierviews on
the required amendments to the September 2010 HVAU.

7 April 2011 ARTC submits revised proposed HVAU to ACQGg April 2011
HVAU).

11 April 2011 ARTC requests clock-stopper to expdgieriod.

13 April 2011 ACCC agrees to clock-stopper, and expected pesiedtended to 9
June 2011.

Consultation on April 2011 HVAU commences.

11 May 2011 End of consultation on April 2011 HVAU, though ight of ongoing
engagement between ARTC and stakeholders, ACChcestto
accept submissions.

2 June 2011 ARTC requests clock-stopper to exdemeod.

8 June 2011 ACCC agrees to clock-stopper, and expected pesiedtended to 30
June 2011.

23 June 2011 Withdrawal of ARTC'’s September 2014AH.

Timeline — June 2011 HVAU

23 June 2011 ARTC access undertaking relating to the Hunter&jathil network
(the June 2011 HVAU submitted to the ACCC for assessment under
Part IlIA of the Act.

29 June 2011 Decision to accept June 2011 HVAU.

3.9 Further information

The June 2011 HVAU and other relevant materialugiag previous versions of the
HVAU, and submissions from ARTC and stakeholdems,axvailable on the ACCC’s
website at the following link:
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http://www.accc.gov.au/content/index.phtml/item@4949

Alternatively, go to the ACCC’s homepagenatw.accc.gov.aand follow the links
to ‘For regulated industries’ and ‘Rail’ and ‘ARTHunter Valley Access
Undertaking 2011

If you have any queries about any matters raiseékisndocument, please contact:

General Manager
Transport & General Prices Oversight Branch
Australian Competition and Consumer Commission

GPO Box 520
Melbourne Vic 3001

Phone: 1300 302 502
Email: transport@accc.gov.au
Fax: +61 3 9663 3699
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4  Overview of the undertaking and the legal
test

4.1 Overview of the June 2011 HVAU

4.1.1 General scheme of the undertaking

ARTC’s June 2011 HVAU regulates access to the HWwdley rail network, and
broadly comprises the following key features:

= preliminary matters regarding the operation andrpretation of the proposed
HVAU;

= acap on ARTC's allowable revenue and principles methodologies by which
ARTC calculates access charges;

= processes for the negotiation of access contrawtsfor arbitration by the ACCC
in the event of a dispute between ARTC and accaseess;

= an ability for ‘end users’ to contract for rail @ity directly with ARTC under
long term take or pay contracts, and for the eserof access rights via accredited
rail operators;

® anindicative access agreement, including a ratatpr sub-agreement;

= liability and performance measures with implicatidar both ARTC and access
seekers;

= protocols for the allocation and management of cigypan the Hunter Valley rail
network;

= processes for the investment in and creation otiaddl network capacity; and

= operational provisions regarding the managemetraofs on the network.

In very basic terms, the proposed access arrangsmegjulate ARTC’s pricing; aim
to facilitate the agreement of mutually acceptabies of access between ARTC and
access seekers; and govern the management of tyapathe network, including the
creation of additional capacity. Considerationlsoaiven to the position of the rail
network in the Hunter Valley coal supply chain, ahincludes liaison between
ARTC and the Hunter Valley Coal Chain Coordinateé¥CCC).

4.1.2 New revisions included in the June 2011 HVAU

The June 2011 HVAU marks the culmination of an esiee process of development
of the regulatory arrangements that will applyite Hunter Valley Rail Network.
Consequently, the June 2011 HVAU incorporates geari revisions from and
additions to the September 2010 HVAU. Key substanthanges in the June 2011
HVAU and associated indicative agreements thatis@issed in the following
chapters are:
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A five year term;

Alignment of aspects of the financial model regugtARTC’s access revenues
with existing regulatory arrangements;

Application of loss capitalisation to Pricing ZoBenly;

Enhanced ACCC powers for assessment of ARTC'’s tipagad efficiency;
A rate of return supported by export coal producers

A two-stage process for the determination of tHieieht train configuration;

Grandfathering of pricing for certain servicesdoilitate regulatory transition for
access seekers;

Independent price-related dispute resolution pseEeapplying under long-term
access agreements if no undertaking is in forcewuRdrt 111A in relation to the
Hunter Valley Rail Network;

Clearer integration of indicative access arrangeésiam non-coal access seekers;

Transition framework supported by export coal piis;

Greater transparency in relation to ARTC assessofanutually exclusive access
applications;

Review of the system TUT,;

Explicit recognition of the availability of equitkbrelief under access agreements;
Accrual of TOP rebates for ‘Allowed Tolerance’ patbages;

Audit of TUT compliance;

Processes to provide for consistency in Systemmpsons as between HVCCC
and ARTC, including for the resolution of disputekating to System
Assumptions, and for the application of the relévassumptions throughout
access agreements and the system True-Up Test (TUT)

Revisions to enhance capacity management and tapacling protocols; and

Extensively revised capacity investment framework.

The June 2011 HVAU also includes a range of remsihat implement less
substantive recommendations from the December P0%@ion Paper. These
revisions are discussed@hapter 6. In addition, the June 2011 HVAU incorporates
minor drafting revisions arising from the extensilexelopment of the HVAU that
provide for consistency, clarity and certaintytsoperation.
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4.2 Legislative regime

The test the ACCC applies in deciding whether tieptan access undertaking is set
out in section 44ZZA(3) of th€ompetition and Consumer Act 200Tth) the Act),
which is within Part IlIA of the Act.

Division 6 of Part IlIA provides that the providef a service (or a person who
expects to be the provider of a service) may givaradertaking to the ACCC in
connection with the provision of access to theisenAn undertaking may specify
the terms and conditions on which access will bdevavailable to third parties. The
ACCC may accept the undertaking if it thinks it egygiate to do so having regard to
the matters set out in section 44ZZA(3). If the AC@&ccepts the undertaking, the
provider is required to offer third party accesaatordance with the undertaking. An
access undertaking is binding on the access pnoaitte can be enforced in the
Federal Court upon application by the ACCC.

4.3 The legal test — section 44ZZA(3)

Section 44ZZA(3) of the Act provides that the AC@@y accept an access
undertaking, if it thinks it appropriate to do sayving regard to the following matters:

= the objects of Part IlIA in section 44AA of the Aethich are to:
= promote the economically efficient operation ok w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective

competition in upstream and downstream markets; and

= provide a framework and guiding principles to errage a consistent
approach to access regulation in each industry;

= the pricing principles specified in section 44ZZG#the Act (see further below);
= the legitimate business interests of the provideh® service;

= the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedseteérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service; and

= any other matters that the ACCC thinks are relevant
In relation to the pricing principles, section 44Z&X of the Act provides that:
= regulated access prices should:
» be set so as to generate expected revenue foulated)service that is at least

sufficient to meet the efficient costs of providiagcess to the regulated
service; and

30



* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

B access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

» not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

® access pricing regimes should provide incentivasdoce costs or otherwise
improve productivity.

The ACCC notes as a general comment that sectidBAAB) lists matters to which
the ACCC is required to have regard, not critefivloich the ACCC must be
satisfied. The test under section 44ZZA(3) is whethe ACCC thinks it
‘appropriate’ to accept the undertaking, havingardgo the matters in section
4477ZA(3).

4.4  Application of the test to the HVAU — general
themes

In its previous statements on the earlier versairtke HVAU, the ACCC has
provided a general discussion of the matters iti@ed4ZZA(3) and how the ACCC
has taken them into account during its assessfhatie discussion in this document
builds upon and reflects those earlier statements.

Also, it should be noted that this is a generatulsion of the matters under section
4477A(3) of the Act, which provides an over-archingmework for the detailed
analysis in the following chapters. The matters tmslgeneral discussion are
therefore referred to where appropriate in the egbent analysis.

4.4.1.1 The long term solution and supply chain alignment

In the March 2010 Draft Decision the ACCC was @ tiew that the ‘long term
solution’ for the Hunter Valley export coal suplyain, and the significance of the
Hunter Valley rail network to that supply chain,r&eelevant ‘other matters’ to
which to have regard. The ACCC also recognisedlésérability of facilitating
‘alignment’ across the different elements of thpy chain to seek to achieve the
objectives sought by the long term solutfn.

A detailed overview of the long term solution i$ get in the ACCC’s March 2010
Draft Decision at pages 41 to 47. In summary, harev refers to steps taken by
participants in the Hunter Valley export coal intlyso address capacity constraints
that have impacted the supply chain for severalsyd&ey stages of this process have
included:

2L ACCC, Draft Decision, pp. 38-58; ACCC, Positicaper, pp. 50-51.
22 ACCC, Draft Decision, p. 47.
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= areview of the coal chain operations in 2008 leyHon. Nick Greiner AC, and
the subsequent development of a framework to gowerexpansion and
management of the chaithé Greiner Review);

= the agreement of an Implementation Memorandum inl 2009 between export
terminal operators Port Waratah Coal ServiE®4/CS) and Newcastle Coal
Infrastructure GroupNCIG), and Newcastle Port CorporatiddHC), to address
issues with capacity management at the port; and

= the authorisation by the ACCC in December 200®n§lterm ‘Capacity
Framework Arrangements’ agreed between and putaiahy the port terminal
operators and NPC.

The ACCC'’s decision to accept the June 2011 HVA#Bhisther key step in the
implementation of the long term solution.

The ACCC continues to view the promotion of aligmtigetween the Hunter Valley
rail network and other elements of the Hunter fatleal chain as a key theme of its
assessment. As set out in the Draft Decision a¢$4dd to 51, the ACCC is of the
view that the promotion of alignment reflects theerests of access seekers and the
public interest, and is likely to promote the a#itt operation of, use of and
investment in the Hunter Valley rail network.

The ACCC also continues to recognise that thegamknt considerations are to be
viewed alongside the legitimate business inter&sfRTC as the access provider,
and the interests of parties using the networkrdtien to transport coal (that is, non-
coal users). In the December 2010 Position PaperACCC made the following
statements:

...There is a continued emphasis by coal produceissmes with the
alignment of the supply chain, and there is andasingly complex and
sophisticated effort to seek to address those ssdaehe proposed
[September] 2010 HVAU. In the Draft Decision the @C recognised the
challenges of incorporating alignment considerationto the 2009 HVAU,
as issues relating to alignment were informed leyaiberational realities of
the supply chain, and also likely to continue tealep over time. These
challenges do not appear to have abated in thextooftthe proposed
[September] 2010 HVAU.

ARTC has gone to some extent to facilitate outcoimeise interests of the
broader coal supply chain, but the ACCC recogrtisasthere are often
points at which ARTC should not be obliged to gudHfar. In this sense, the
ACCC recognises an interaction between the inte@stupply chain
alignment and ARTC'’s legitimate business intereBhés interaction is
perhaps most apparent in relation to the provisiegarding capacity
management and investment, where attempts to a&hlegnment should
recognise ARTC's position as lessee and managieaietwork.

Additionally, while the predominant usage of thenitkr Valley network is

for the transportation of coal to the Port of Nestt@afor export, the network
is also used by some non-coal traffic, and thesesushould not be
overlooked under the proposed access arrangenkemtker, while large
quantities of coal transported are destined fooexphe ACCC also
recognises that coal is transported over the nétteodomestic locations, and
that the requirements of that task should be accathated. The interests of
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rail operators should also be recognised. Thessiderations therefore
reflect that interests of persons who might waktas to the service — ‘access
seekers’ — extend beyond usage of the network<oore coal transportation.

The ACCC considers that these comments equallyappelation to the June 2011
HVAU, although the ACCC recognises that, in ligha&RTC’s incorporation of
further revisions to the sections of the HVAU raligtto capacity management and
investment (discussed further below), further depeient has occurred and further
certainty has been provided.

Alignment considerations manifest in numerous aspafcthe HVAU, many of which
relate to issues of capacity management. Thesdisressed further in the following
chapters.

4.4.1.2 Efficiency in the use and operation of the networland the promotion of
effective competition in upstream and downstream m&ets

While supply chain alignment considerations torgdaextent distinguish the
assessment of the HVAU from other access regirhesA€CC continues to be of the
view that the HVAU should also operate to promdtieiency in the use and
operation of the Hunter Valley rail network and e competition in related
markets. This is consistent with the objects ot REk.

Consequently, the ACCC notes that the June 2011 WHwaludes a number of
features that promote the efficient use and opmraif the Hunter Valley rail
network. These include provisions in the finanam@del and pricing sections of the
HVAU, as well as the capacity management and padoce and accountability
provisions. These matters are discussed in theviolg chapters.

The ACCC also considers that the efficiencies reteto above (and below in
relation to investment), should promote effectieenpetition in a number of upstream
and downstream markets. While the ACCC has notuded a market definition
analysis (such as would occur under Part IV ofAbg, and therefore not reached a
conclusive view on what constitutes a particulasttgam or downstream ‘market,’
the ACCC notes that access to the Hunter Valldyheivork may have significance
to competition between above rail operators fovises to coal and non-coal users of
the network, and to competition between coal predaifor sales to domestic and
export customers.

4.4.1.3 Efficient investment in infrastructure

Investment in additional capacity on the Hunterl®atail network has been the
subject of significant interest by stakeholderthim assessment of the April 2009
HVAU and September 2010 HVAU. The ACCC has providgtensive views on this
issue in its previous public statements, and AR&E hade extensive revisions to the
relevant provisions in the June 2011 HVAU. The feavark incorporates the
following key features:

= Several pathways by which investment in additiaraglacity may be pursued,

including at the instigation of ARTC, following remmendation by the HVCCC,
or at the request of particular access seekers.
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® Industry consultation and coordination, includimgsultation with the HVCCC,
engagement with stakeholders via the Rail Cap&itup RCG), and an ability
for users to endorse the prudency of investmerisibes.

= A user-funding option to allow users to fund invesht in new network capacity
in circumstances where ARTC chooses not to, anddigetiation of user-funding
contracts with ACCC arbitration available in theeevof a dispute.

= Clear and transparent decision-making criteriadigif C when making
investment related decisions.

= Provision for the negotiation and execution of cactis for capacity funding and
delivery, and for ACCC arbitration in the eventaodlispute.

In sum, the ACCC is of the view that the investmeamework in the June 2011
HVAU should provide for efficient investment in thiinter Valley rail network, and
for an appropriate recognition of the intereststakeholders.

First, the investment provisions maintain an apfiitr ARTC to plan for and make its
own investment decisions, and therefore exert gpja@ control over significant
commercial decisions that will impact its businepsrations. This is consistent with
ARTC's legitimate business interests as lessekeohetwork.

The framework also provides for ARTC to plan expamslecisions in cooperation
with the HVCCC, have regard to the impact of cajyaexpansions on coal chain
capacity overall, and engage in extensive consoiftatith access seekers and other
stakeholders. ARTC's intentions in this regarddearly in the interests of supply
chain alignment and consistent with the aims ofiding term solution, as well as in
the interests of coal access seekers.

Further, the RCG process, and the provision fooeseinent of capital expenditure,
should promote efficient investment decisions aitthate risks of ‘gold-plating.’
That is, the RCG process should provide users théhability to veto inefficient
investments proposed by ARTC.

The ability for ARTC to then seek the ACCC'’s view ihe prudency of a non-
endorsed investment should also safeguard agamgiossibility that efficient
investment proposals are otherwise vetoed for egitiinate reasons, such as via
large network users seeking to competitively disaui@ge smaller users.

The availability of user-funding is also appropeigbarticularly as, under the June
2011 HVAU, it is available as an alternative otldatk where ARTC decides not to
fund capacity expansions itself. Operating in themner, the user-funding option
should provide certainty to coal producers thdtrmaiwork capacity expansions will
occur, and thereby provide sufficient certaintyit@erpin complementary investment
in new mines and mine expansions.

Further, the user-funding option should incentiA$&€TC to make efficient and
timely investment decisions. ARTC will not earnegurn on user-funded
contributions to capacity expansion, and shouldefloee have some incentive to
pursue capacity expansions in response to demamithenwise forgo earning
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additional returns. As investment decisions reqRIGG endorsement, this should
also incentivise ARTC to invest efficiently; that investment proposals are subject
to scrutiny by users, and as noted above, ineffialecisions may be vetoed. The user
funding option should therefore also promote edfitiinvestment in infrastructure, as
reflected in the objects of Part Il1A of the Act.

4.4.1.4 ARTC's legitimate business interests

The ACCC has had regard to ARTC's legitimate bussneterests in its assessment
of the June 2011 HVAU.

As noted above, the ACCC recognises that while lyugpin alignment is a key

issue for coal producer access seekers, it musidognised alongside ARTC'’s
position as lessee of the Hunter Valley rail new@&RTC has gone to some extent to
facilitate outcomes in the interests of the broawbed supply chain, but the ACCC
recognises that there may be points at which thienescreated by Part IlIA cannot
oblige ARTC to go further. This does not, howeyggvent the ACCC from

accepting the June 2011 HVAU, which incorporatethir revisions to promote
supply chain alignment that ARTC has chosen tdqgutard following discussions
with industry.

Similarly, the ACCC considers that the investmeatrfework provisions
appropriately recognise the interests of the ARM@intaining for example an
appropriate subjective discretion for ARTC in redatto decisions regarding the
funding of new capacity. That is, the HVAU does faote ARTC to fund new
investment projects, a step which could have siganit consequences for ARTC's
commercial position.

The ACCC also notes that the June 2011 HVAU induwaleate of return proposed by
ARTC and supported by the majority of network us@tgoughout the course of the
assessment of the HVAU ARTC has made submissiotigeteffect that an
appropriate rate of return is necessary to progettainty that the planned investment
program for the Hunter Valley rail network will agc The ACCC considers that
given the rate of return is proposed by ARTC, aidl satisfy ARTC’s concerns in
this regard, and provide ARTC with a return comnoeate with its commercial and
regulatory risks.

4.4.1.5 Interests of non-coal and domestic coal access seek

As noted earlier, the ACCC recognises that the etuvalley rail network is used by
services other than for the transport of coal fqrogt. These services include general
and bulk freight (such as grain), passenger sesyvanad the shipment of coal from the
region’s mines to domestic customers, such as pstagons.

In the December 2010 Position Paper, the ACCC densd that in many respects the
proposed September 2010 HVAU appropriately recaghibe interests of these
access seekers, including that:

®= nothing in the proposed HVAU should operate towmgent ARTC'’s statutory

obligation under th@ransport Administration Act 1988ISW) to prioritise
passenger services; and
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=  ARTC had made amendments to the provisions in@e8tiregarding the offer of
access to recognise the circumstances of domesti@ccess seekers.

These features remain in the June 2011 HVAU. AR&€dlso made further
revisions in the June 2011 HVAU to provide addigbeertainty on the indicative
access agreement on offer for non-coal accessrseakel the ACCC also notes that
non-coal applicants may seek arbitration undei@e& 15 of the June 2011 HVAU
in the event of a dispute over access terms. Theé@@&lso recognises ARTC’s
statement that non-coal users will not have prieidgisted as a result of the agreed
rate of returrf>

4.4.1.6 Clarity and certainty

Finally, in the March 2010 Draft Decision and thed@mber 2010 Position Paper the
ACCC emphasised ‘clarity and certainty’ as a retévather matter,” and went on to
identify a range of provisions of the April 2009 AV and September 2010 HVAU
which it considered either unclear or uncertaird ahich it recommended be revised
by ARTC.

In emphasising the need for clarity and certaititg, ACCC stated that the HVAU
should provide for sufficient certainty and clarityits terms, effect and operation, so
as to:

= enable the access provider and access seekerstdficently aware of their
respective rights and obligations, and therebyduanecessary costs, monetary
or otherwise, when utilising the processes sebguhe HVAU.

= enable the mediator and/or arbitrator appointedymant to the HVAU to quickly
and effectively resolve any dispute that may dessveen an access seeker and
the access provider; and

= enable the ACCC to quickly and effectively resadwsy potential enforcement
concerns that may arise regarding potential nonptiamce with the HVAU by
ARTC.

The ACCC maintains the view that ensuring suffitigarity and certainty is an
important consideration in the context of the J2d&1 HVAU. The access
arrangements proposed by the HVAU are highly compieterms of the substantive
issues involved, the interactions between the uakieig and the related documents,
and the various processes by which the accessgemants are implemented. In
some instances the arrangements propose featates¢hnovel to access regulation.
In its previous statements the ACCC was of the \tieat in many instances the
failure of the drafting of the undertaking to clgaand logically set out the proposed
approach contributed to a level of concern amosigdgieholders, and to a conclusion
that while the underlying intent of the undertakingy have been appropriate, its
implementation was nét.

3 ARTC, 2011 HVAU Rate of Return Proposal (Publ23,June 2011, pp. 2-3.
2 ACCC, Position Paper, p. 51.
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In relation to the June 2011, the ACCC recognisasARTC has incorporated
significant revisions to enhance the clarity andaiety of the documents, particularly
in relation to the investment framework. The ACCE&lames these changes.
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5  Assessment of the June 2011 HVAU - ‘key’
Issues

5.1 Introduction

While the preceding discussion outlined generahégefor the assessment of the
HVAU, the ACCC'’s views on the particular provisioosthe June 2011 HVAU are
set out in this and the following chapter.

This chapter discusses issues that have beenltjexsaf significant debate during
the assessment of the HVAU, or which relate toisestof the HVAU that have been
significantly revised from the September 2010 HV#ithe June 2011 HVAU. The
following chapter discusses remaining issues tleewaised in the ACCC’s
December 2010 Position Paper. The inclusion oeissu this or the following
chapter should not be taken as an indication ofwieeghting’ the ACCC has given to
a particular issue.

The discussion in these chapters should also loeimezonjunction with the ACCC’s
December 2010 Position Paper, and consequentitiheture of the chapters follows
that of the Position Paper.

5.2 Preliminary Matters

5.2.1 Term of the undertaking

ARTC has proposed that the June 2011 HVAU run foer@od of five years. This is a
change in position from the April 2009 HVAU and Sapber 2010 HVAU, where
ARTC had proposed an undertaking term of ten years.

In both the March 2010 Draft Decision and the Deoen2010 Position Paper, the
ACCC expressed reservations with a ten year temenghat particular features of
the undertaking (especially regarding ongoing ayp@mal issues on the coal network)
are yet to be developed, that others are subjeetvtew, and given the uncertainty
around how parts of the undertaking will operatprnactice. These considerations
suggested that a term of ten years may not be ppate, and that a shorter term may
instead be appropriate.

However, the ACCC also acknowledged that a shteter may not provide
sufficient certainty to ARTC or access seekersti@aarly in relation to investment
decisions, if there was an expectation that theesrggulatory regime would be re-
opened after a short period of tifffe.

The ACCC did not, however, in either the Draft B#&an or the Position Paper,
provide a final view on what would be an approgrigrm for the HVAU.

% ACCC, Draft Decision, p. 95; Position Paper, §p-63.
% ACCC, Position Paper, pp. 63-4.
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Following discussions with ARTC in connection witlte April 2011 HVAU, the
New South Wales Minerals Council (NSWMC) providesudmission to the ACCC
supporting a five year term. The NSWMC stated:

‘...although NSWMC continues to have reservationsuaibvarious aspects of
the Revised April 2011 HVAU, there is recognition@ng industry
participants of a need to move the HVAU procesw#od and to achieve at
least some of the goals sought to be achieveddustry in the
implementation of the HVAU.

...Although progress has been made in relation taeihmas of the HVAU,
including as a result of the HRATF's discussiondwARTC over the last
week, the HRATF believes this reduced term is appate given its
continuing reservations in relation to aspectfiefRevised April 2011
HVAU...."?

Several individual coal producers also made pullamissions to the ACCC
supporting a five year term for the HVAD.

QR National Coal provided a submission in relatmthe April 2011 HVAU
supporting the ten year term as then proposed biyARs well as supporting the
expaggsion of the review of the undertaking that pragposed to occur after five
years:

5.2.1.1 ACCC view

The ACCC considers that the five year term propdsedRTC is appropriate, for the
reasons outlined in the Position Paper, but pdatiyugiven the agreement between
ARTC and the majority of access seekers on theissu

While the ACCC recognises that in appropriate eiistances a longer term for an
undertaking may provide greater certainty for inesnt decisions of both the access
provider and access seekers, the facts of therturratter do not support this
conclusion. The ACCC notes that the majority ofemscseekers have supported a five
year undertaking, suggesting that long term investroertainty deriving from a long
term undertaking was not a strong consideratiothem part; ARTC has also chosen
to submit a five year undertaking. The ACCC alsteadhat the June 2011 HVAU (as
well as its previous incarnations) incorporatesiaber of reviews and contemplates
a number of features yet to be developed, and qoesdly the ACCC considers that
the June 2011 HVAU to some extent is a transitistegph from the NSW Rail Access
Undertaking under which ARTC is currently regulatdd such, the ACCC considers
a shorter term is appropriate in the circumstances.

27 NSWMC, Submission, 20 May 2011, p. 1.

% Bloomfield Collieries, Submission in relationARTC 17 May 2011 Suggested Revisions, 23
May 2011; Coal & Allied, Submission in relationARTC 17 May 2011 Suggested Revisions, 20
May 2011; Donaldson Coal, Submission in relatioARTC 17 May 2011 Suggested Revisions,
24 May 2011. Xstrata, Submission in relation to ART7 May 2011 Suggested Revisions, 23
May 2011.

2 QR National Coal, Submission, 11 May 2011, p. 1.
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5.2.2 Contract structure

Section 1.4 of the June 2011 HVAU describes varamrgracting structures that are
available to potential access seekers:

® an access seeker seeking Coal Access Rights matyaenAccess Holder
Agreement directly with ARTC, provided the accaghts are exercised through
an Accredited Operator who has an Operator Subehgeat OSA) with ARTC
that has been endorsed by the access seeker);

= an Operator may enter an Access Holder AgreemeahtARTC for Coal Access
Rights, but will also need an OSA to exercise thag#s;

= an Operator may entersingleAccess Agreement faron-Coal Access Rights,
which agreement confers both the access rightsheendght to exercise those
access rights; or

® an access seeker who is not an Operator may estegla Access Agreement for
non-Coal Access Rightadprocure an Operator to exercise those rights,
provided all the terms of the agreement are metithner the access seeker or the
Operator.

In relation to the structures for Coal Access Rsgtite ACCC noted in the March
2010 Draft Decision that the approach by which ereas seeker may contract for
rights directly with ARTC is consistent with theuling Principles’ for contractual
alignment included as Schedule 5 to the Implememafiemorandum for the long
term solution. Specifically, Guiding Principle lopides that the onus is on the coal
producer to secure commercial arrangements togoansoal from the mine to the
ship.

The proposed contract structure under the HVAU idies/for the producer to directly
secure below rail capacity from ARTC, and the AC&@siders that this is likely to
be appropriate as being in the interests of caaihcalignment. Further, this approach
helps coal producers plan complementary long terestment in new mines, mine
expansions, above rail and port terminal infragtme; thereby also promoting
efficient investment in Australia’s export infrastture.

5.3 Financial Model

Section 4 of the June 2011 HVAU regulates ARTC&eas prices. The section
includes a financial model (a revenue cap) togethir principles and methodologies
for determining access charges. The financial mmdgéction 4 implements a
revenue cap, which constrains the maximum accessues ARTC may earn over
the term of the HVAU in accordance with the appglma of a Building Block Model
(BBM). The financial model also includes a ‘loss amation’ component, which is
discussed further below.
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5.3.1 Consistency of the financial model

In the Position Paper, the ACCC noted the compdéationships between aspects of
the financial model contained in section 4 of tept®8mber 2010 HVAJ® The

ACCC considered that it was necessary for ARTC afierrevisions to ensure that the
model is implemented with sufficient clarity andteénty.®* These revisions

included:

= providing for ARTC’s allowed revenues to correspevith the implementation of
the BBM in section 4?

= providing for the implementation of the BBM in siect 4 to include half a year of
inflation of capital expenditur&®

® ensuring that the Ceiling Limit in section 4.3 idyorelaxed where ARTC
experiences an actual shortfall in access reveralasve to BBM allowed
revenues (that is, where loss capitalisation o¢gidrs

= recognising that ARTC actually earns revenues aodrs expenses over the
course of the whole year, and reflecting this mfihancial modef”

= providing for operating expenditure included iroaled revenues to be consistent
with the operating expenditure included in the LGspitalisation Model (LCM)
roll-forward:*® and

= ensuring that section 4 implements a consistentddéigtion approact.

5.3.1.1 June 2011 HVAU

In response to the Position Paper, ARTC has incatpd a range of changes into
section 4 of the June 2011 HVAU. A number of thefls@nges seek to address the
ACCC'’s views in the Position Paper, whilst othezsksto align the approach in the
HVAU to the financial modelling included in the NSR&il Access Undertaking
(NSWRAU) that regulated ARTC's revenues prior te HivVAU.3®

Amendments included in the June 2011 HVAU that deakrectly address ACCC
views include:

= Amending the definition of ‘Out-turn Opex’ undercsen 4.4(a), which now
includes cross-references to a number of elemdérEconomic Cost’ under
section 4.5 that are included in ARTC's allowedemwes; and

30 ACCC, Position Paper, p. 85.

3L ACCC, Position Paper, p. 85.

32 ACCC, Position Paper, p. 85.

33 ACCC, Position Paper, p. 86.

3 ACCC, Position Paper, p. 85.

% ACCC, Position Paper, pp. 85-86.

% ACCC, Position Paper, p. 87.

37 ACCC, Position Paper, p. 87.

% Rail Infrastructure Corporation and Rail CorparatNew South Wales\SW Rail Access
Undertaking pursuant to Schedule 6AA of Thensport Administration Act 1988ISW)
http://www.railcorp.info/ _data/assets/file/00186@Tsw_rail_access undertaking.pdf
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=  Defining ‘Depreciation’ in section 14 of the Jurn@l2 HVAU, and utilising this
concept for all references in section 4 of the HVidldepreciation of assets
included in the asset base under section 4.4(b).

ARTC has also revised the calculation method pitesdrunder section 4.5(a)(iii) to
determine the ‘return on asset’ component of itsnad revenues. ARTC proposes
that its return on assets should be calculateddrséme manner as occurs under the
NSWRAU, where the return is calculated by refereoche average of the starting
and ending values of the asset base.

5.3.1.2 ACCC view

While ARTC has included amendments to the financiatlel in the June 2011
HVAU to address the views of the ACCC from the RosiPaper, ARTC has also
included amendments that seek to incorporate aspétte financial model applying
under the NSWRAU. The effect of this is that theel@2011 HVAU includes these
‘legacy’ elements while also incorporating new edents introduced for the purposes
of the HVAU, such as the use of ‘loss capitalisatitn particular, the 2011 HVAU
maintains an approach whereby the return on assetponent of ARTC'’s allowed
revenues is calculated by reference to the averhtiee opening and closing asset
base values, as was provided under the NSWRAU.

The ACCC considers that where ARTC has chosendoead specific ACCC views
expressed in the Position Paper, the amendmentsiettin the 2011 HVAU are
appropriate. However, the ACCC has reservationstahe elements of the financial
model carried over from the NSWRAU, particularlyevhcombined with the new
elements introduced for the purposes of the HVAU.

In the Position Paper, the ACCC noted that, whgriemented correctly, the BBM
allows a regulated service provider to recovemttesent value of its investment over
the life of the investmenit. In order to determine whether there is an expiectahat
the present value of the investment will be recegeit is necessary to consider the
expected present value of the regulated firm’smaeestreams. The timing of the
receipt of revenue is a key driver of the preseiie of a revenue stream, given the
time value of money. While allowed revenues undBBM are likely to be sensitive

to the timing assumptions employed, the implementaif a BBM should not
systematically result in a regulated firm expectingchieve a non-zero present value
from its investment.

The ACCC recognised these considerations in thagi®o®aper when taking the
view that ARTC should account in the financial midde the value to ARTC of its
actual receipt of revenues before the end of tlae)erThe ACCC considered that it
was particularly pertinent to recognise this valueircumstances where ARTC is
seeking to treat capital expenditure as occurrinipé middle of a yedr-

The ACCC notes that the financial model in the J20®l HVAU continues to
include inconsistent cash flow timing assumpti@ssthe model assumes that capex

39 ACCC, Position Paper, pp. 65-66.
40 ACCC, Position Paper, p. 86.
“l ACCC, Position Paper, p. 86.
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occurs in the middle of the year while also assgnaash flows from revenue and
operating expenses occur at the end of the ye#inelabsence of other compensating
mechanisms, this mismatch provides a significantall gain (that is, compared to
an approach where cash flows are aligned mid ydaalso appears to the ACCC that
the calculation of the return on assets using éinnaetic average of the opening and
closing values of the asset base as specifiecib¥AU is inaccurate. This
misalignment of cash flows and rate of return ageigmethodology results in a
disconnect between the application of the losstabgation roll forward (RAB roll-
forward) and ARTC’s implementation of the buildiblpck roll forward (RAB Floor
Limit), as well as a lack of precision in calcuteiARTC’s allowed revenues under
the HVAU. This lack of precision may, in some cmtstances, provide for
undesirable incentives that may not promote ecoaaltyiefficient investment in
infrastructure in accordance with section 44AA. R@&CC considers that it should
be possible to achieve a much greater level ofigicetin this calculation with

minimal additional complexity, and consequently #&€CC does not agree with
ARTC'’s approach on these matters.

Despite these reservations, the ACCC considersdhdialance, it is appropriate at
this stage to accept the financial model in thee 2011 HVAU. While the
‘mechanics’ of the implementation of the model #aved, the ACCC is of the view
that in the circumstances it provides an appropaerall constraint on ARTC'’s
revenues. Importantly, the ACCC recognises thattineter Valley Rail Network has
been subject to regulation in accordance with tB&MRAU for some time and that a
degree of imprecision in the mechanics of the far@mmodel is tolerable in the
context of a transition to the new and complexmegof the HVAU. That is,
maintaining some alignment of the June 2011 HVAlthworresponding elements of
the NSWRAU provides for a measure of continuitygarties during this transition,
particularly ARTC, access seekers and rail opesateurther, other aspects of the
2011 HVAU are likely to undergo further developmeating the term of the
undertaking, and in a similar vein the ACCC woulpect that any subsequent
undertaking from ARTC in relation to the Hunter Mgl rail network would have no
need to maintain links with the NSWRAU.

In the absence of the specific circumstances efrttatter, the ACCC may be unlikely
to accept a financial model of the kind containethie June 2011 HVAU.

The ACCC therefore considers at this time thathalance, its views in the Position
Paper are adequately addressed in the June 201 UHVA

5.3.2 Loss Capitalisation

ARTC has incorporated the use of ‘loss capitalssatinto the HVAU financial
model, which would allow ARTC to include into thé\B and recover at a later
period in time revenue shortfalls it had sustaidedng earlier periods.

In the Position Paper, the ACCC considered thatiieeof loss capitalisation should
be confined to new investment in ‘Pricing ZonetBat is, the region of the network
where there is relatively lower demand for railesxservices, and where ARTC
would be most likely to under-recover in the sheri, particularly in relation to
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capital investments in new capacifyrhe ACCC also considered that the HVAU
would require a number of consequential amendntergffectively implement this
view, such as including asset bases for existisgtasand new investment in Pricing
Zone g, and certain revenue allocation obligatmm&RTC in relation to these asset
bases:

The June 2011 HVAU confines the use of loss capéabn to Pricing Zone 3, but
applies in relation to both new investment andtexgsassets. ARTC submits that
users in Pricing Zone 3 are supportive of this apph to loss capitalisatiéfiand the
ACCC has received statements from Pricing ZoneeBsu® this effect.

5.3.2.1 ACCC view

The ACCC reiterates its views from section 5.6.8efDecember 2010 Position
Paper regarding the intent and application of tagstalisatiorf” In particular, the
ACCC notes that:

The intent of loss capitalisation is to allow undecovery of economic cost
for a period and then recovery of the relevant tfalbat a later date. In
appropriate circumstances, loss capitalisation thasefore operate to
facilitate investment in new assets where thelieiged initial demand by
allow initial under-recovery of relevant costs lire texpectation of ‘making
up’ the shortfall when demand reaches an apprepieael. Loss
capitalisation may not, of course, be the only métbf encouraging
investment in these circumstances, and the paatifotm of its
implementation may require scrutiffy.

The ACCC therefore has some reservations with tbegsal from ARTC that seeks
to allow the capitalisation of losses in relatiorekisting assets in Pricing Zone 3.
The ACCC is, however, prepared to accept incorpmraif loss capitalisation as
proposed in the June 2011 HVAU on the basis thaitsusf the network in Pricing
Zone 3 have provided to the ACCC statements n@&otibg to its implementation in
this manner. The ACCC views this direct engagerfremt parties likely to be
affected as critical to acceptance of the propA&AIC has put forward, and
emphasises that in other contexts a similar apprtmatoss capitalisation may not be
regarded as acceptable.

In light of this, the ACCC considers that it is appriate to accept the loss
capitalisation approach as set out in the June BBJAU, and that the consequential
amendments concerning the separation of Pricing Zoaisset bases outlined in the
Position Paper are unnecessary.

5.3.3 Efficiency

In the December 2010 Position Paper, the ACCC densd that it was necessary for
ARTC to revise the definition of ‘economic cost’section 4.4 of the September
2010 HVAU, and to provide explicit powers for th€BC to disallow inefficiently

2 ACCC, Position Paper, p. 81.

43 ACCC, Position Paper, pp. 83-84.

“  ARTC, Explanatory Guide - ARTC Response to ACCZM Position Paper, 8 April 2011, p. 2.
% ACCC, Position Paper, pp. 80-82.

4 ACCC, Position Paper, p. 81.

44



incurred operating expenditure as part of the anterapliance assessment. The
ACCC considered these changes necessary in ordeptopriately promote the
efficient use and operation of, and investmenttia,Hunter Valley rail network’

In the June 2011 HVAU, ARTC has proposed a moreiserdefinition of Efficient
under section 14:

“Efficient” means, in respect to costs and opeagrpenditure, costs
incurred by a prudent service provider managing\teawvork, acting
efficiently, having regard to any matters particutathe environment in
which management of the Network including:

(a) the Hunter Valley Coal Chain where a key oljecin maintenance
planning is to maximise coal chain throughput agl@hbility;

(b) ARTC's obligations to maintain the Network hagiregard to the terms
of applicable Access Agreements and Access Holdeedments existing at
the time; and

(c) ARTC's obligations under the law, applicablgi#ation (including
regulations) or the NSW Lease.

The undertaking also now provides that the ACCd! sledermine whether ARTC
has incurred Efficient costs and Efficient opergtaxpenditure when conducting the
annual compliance assessment under section 4.10(e):

The ACCC will determine whether ARTC has incurrdfidient costs and
Efficient operating expenditure in accordance \gitistion 4.5(b) and
determine the change (if any) to:

(i) the total unders and overs amount or allocatéo
(ii) closing RAB insection 4.4(a)

that results from Economic Cost undexction 4.5(ajpnly including Efficient
costs and Efficient operating expenditure deterchineaccordance with
section 4.5(b)

The ACCC considers these revisions adequately asldne concerns expressed in the
Position Paper.

The ACCC also notes that section 4.5(b) of the 2034 HVAU has been revised to
allow for efficiency assessment of allocationseifirn on and depreciation of Non-
Segment Specific Assets included in Economic Gol,considers that it is
appropriate for this section to do so. The ACCGEa®#RTC’s submission that users
of the Network may benefit from the scale of ARTGi®ader operations beyond the
Hunter Valley in relation to these ass&tand will have regard to the potential for
ARTC'’s corporate operations to contribute to tHeeeint management of the
Network when assessing these allocated amounts.

47 ACCC, Position Paper, pp. 94-95.
8 ARTC, June 2011 HVAU Amendments Listing and Exrgléon, p. 8.
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5.3.4 Rate of Return

5.3.4.1 September 2010 HVAU and December 2010 Position Pape

ARTC'’s September 2010 HVAU included the followirgcton 4.7(a) relating to the
rate of return:

(@ The Rate of Return will be equivalent to ART@sighted average
cost of capital WACC?™) as accepted by the ACCC after
consideration of all risks with the commercial enwiment in which
ARTC operates on the Network, the elements of whiithinclude:

(i) acapital asset pricing modelAPM™) method of determining the
cost of equity;

(i) a debtto equity ratio which would be consigéprudent for ARTC’s
business in relation to the Network by reputabtelérs; and

(i) an appropriate adjustment (beta) factor te €guity risk margin
appropriate for investment in railway infrastruetdiorming part of the
Network.

The section therefore provided for the calculatbthe rate of return by reference to
the WACC. At the time, ARTC proposed a real preM&&XCC of 9.16%.

In the December 2010 Position Paper, the ACCC densd that a real pre-tax
WACC of 8.57% was more likely to reflect a ratereturn consistent with current
market conditions and commensurate with the comialeand regulatory risks borne
by ARTC In arriving at this view the ACCC applied the fimig principles specified
in section 44ZZCA of the Act, and, where possiblep estimated individual WACC
parameters by using the Capital Asset Pricing M¢@alPM).>° The ACCC
recognised that there were limitations to the ajagilon of the CAPM given the
uncertainty around particular parameters the stibjggroceedings in the Australian
Competition Tribunal, and consequently the ACCCktagragmatic and conservative
approach supported by the matters set out in sedd@ZA(3)>*

5.3.4.2 June 2011 HVAU

In the June 2011 HVAU ARTC has proposed that apeatax rate of return of 9.10
per cent should apply for the term of the undengki

ARTC has amended section 4.8 to specify that:
= the real pre-tax rate of return shall be 9.10 eet;cand
= the nominal pre-tax rate of return shall be 11.88qent.

In particular, ARTC now no longer references the @ return under the HVAU to
the WACC, as was the case in the September 2010UHVA

49 ACCC, Position Paper, p. 103.
0 ACCC, Position Paper, p. 103.
®L ACCC, Position Paper, pp. 100-103.
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ARTC submits that the vast majority of the userghefNetwork that will be affected
(likely to account for over 88% of all use of thetWork in 2011) by the higher rate
of reglzjrn have expressed their support for a reatax rate of return of 9.10 per
cent:

ARTC also submits that this rate of return will wauuse a pricing adjustment for non-
coal users of the Network from the prices that widaé paid by these users if the real
pre-tax rate of return was 8.57 per cgnt.

ARTC further states that it considers that it if@xely unlikely that any user of the
Network, other than coal producers, will be affedbg this increase in the rate of
return during the term of the June 2011 HVAU.

Existing coal producers on the Hunter Valley netwoave effectively endorsed
ARTC'’s proposed rate of return (see further below).

5.3.4.3 ACCC view

The ACCC has assessed the June 2011 HVAU undéorsdeétiZZA(3) of the Act,
which allows the ACCC to accept the undertakingtiinks it appropriate to do so,
having regard to the matters specified in thatisecOne of the matters to which the
ACCC must have regard under section 44ZZA(3) ageptiting principles specified
in section 44ZZCA.

Section 44ZZCA(a)(ii) provides that regulated asgasces should include a return
on investment commensurate with the regulatorycamdmercial risks involved. As
stated above, in the Position Paper the ACCC aedlifee risks ARTC faced and the
measures in the HVAU that mitigated those ri¥kEhe ACCC also took into account
the recommended revisions to the September 2010UHWany of which have now
been incorporated into the June 2011 HVAU.

A significant development since the release ofAGECC’s December 2010 Position
Paper has, however, been the engagement betwee@ ART coal producers to
finalise terms of what became the June 2011 HVAW oAtcome from this
engagement was a submission to the ACCC from th&MGS, on behalf of all
existing export coal producers in the Hunter Vallémat it would not oppose the rate
of return sought by ARTC if ARTC incorporated certeevisions into the 2011
HVAU. >’ The following individual coal producers also mausblic submissions
endorsing the NSWMC view:

» Bloomfield Collieries®®

» Coal & Allied:®

2 ARTC, 2011 HVAU Rate of Return Proposal (Publ23,June 2011, p. 3.

3 ARTC, 2011 HVAU Rate of Return Proposal (Publ3,June 2011, p. 4.

* ARTC, 2011 HVAU Rate of Return Proposal (Publ23,June 2011, p. 3.

> ACCC, Position Paper, pp. 106-112.

% ACCC, Position Paper, p. 102.

> NSWMC, Submission in relation to ARTC 17 May 2Gkiggested revisions, 20 May 2011, p. 2.

8 Bloomfield Collieries, Submission in relationARTC 17 May 2011 Suggested Revisions, 23
May 2011.
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» Donaldson Coai® and
»  Xstrata®t

ARTC has also incorporated into the June 2011 HWW&Jchanges sought by coal
producers necessary to obtain endorsement of ARpIO[sosed rate of return. On 13
June 2011, the NSWMC provided a submission to lBEA recognising that the
changes have been made, and thereby endorsingawceppf the HVAU with
ARTC'’s proposed rate of return.

However, the ACCC also recognises that not eveey ofsthe Network is party to the
position agreed between ARTC and the NSWMC. Thevhikt is also utilised by
non-coal traffic, while future entrants not curtgnttilising the network may not
necessarily support the proposed return. On baldroweever, the ACCC notes in this
regard that:

= the parties to the agreement are likely to paysthestantial majority of access
revenues earned by ARTC during the term of the HyPAlind

=  ARTC has submitted that the agreed rate of retultmwat cause prices to be
adjusted for non-coal users of the NetwBtRhese include passenger services,
general and bulk freight.

The ACCC considers that, overall, it is appropriateccept the 2011 HVAU with a
9.1 per cent real pre-tax rate of return. As merdtbabove, the ACCC has in
previous public statements assessed ARTC'’s propaseaf return according to a
financial analysis that is common to regulatoryisiea-making, and the ACCC has
given regard to the relevant matters under seduiatz A(3) of the Act. In taking this
approach the ACCC has arrived at a view on an g@piatte rate of return. This is a
standard regulatory approach for estimating agfteturn for regulated service
providers with market power.

However, the endorsement of ARTC's higher propaasel of return by the majority
of access seekers in this context is an import@ditianal consideration, as it
essentially reflects an agreement between ARTClaathargest group of users of the
network. The ‘premium’ proposed to the ACCC'’s viewthe rate of return also does
not of itself appear unreasonable or excessivie raiects that ARTC has in turn
agreed to assume additional obligations. Whilditiencial analysis outlined above
provides a proxy for what would be an efficienuretin a competitive environment,
in this case the agreement between ARTC and uddssam empirical dimension, in
part reflecting a commercial agreement. The ACCsicters this to be a beneficial
contribution to the rate of return assessment.

*  Coal & Allied, Submission in relation to ARTC May 2011 Suggested Revisions, 20 May 2011.

" Donaldson Coal, Submission in relation to ARTOMAy 2011 Suggested Revisions, 24 May
2011.

1 Xstrata, Submission in relation to ARTC 17 Mayl 2Buggested Revisions, 23 May 2011.

62 ARTC, ARTC 2011 HVAU Rate of Return Proposalf§f), 23 June 2011, p. 3.

% ARTC, ARTC 2011 HVAU Rate of Return Proposalf§ft), 23 June 2011, p. 4.
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It is important to emphasise though that had th&€&Qot previously conducted its
own analysis of the rate of return, it would haagl heservations with merely
accepting an ‘agreed’ position, as it is not tie in all circumstances an agreed rate
of return between an access provider and a groapagss seekers will be appropriate
to accept. For example, an agreed rate of retusnmonecessarily promote the
efficiency and competition objectives of Part llilae public interest, or the interests
of all access seekers if, for instance, it wouldetyeexemplify an exercise of market
power by the access provider, or be passed thrasigignificant price increases for
downstream consumers.

The ACCC also wishes to note that, as the 2011 HWAW includes a specified rate
of return, finalisation of an ACCC view on individiiWACC parameters has not been
necessary.

5.4 Pricing

5.4.1 Determination of the efficient train configur  ation (Indicative
Service)

5.4.1.1 Position Paper

In the Position Paper, the ACCC noted that thee€Sepér 2010 HVAU did not
include final characteristics for an Indicative \Bee, but provided for access charges
to be calculated by reference to ‘Interim’ IndigatiServices. The ACCC considered
that the determination of an Indicative Serviceifmtusion in the HVAU important

to promote the efficient use of the Hunter Vallayf network, as the Indicative
Service should provide appropriate price signalnoourage efficient consumption
of rail capacity’*

While the September 2010 HVAU did not include ahged Indicative Service, the
ACCC considered that it may nonetheless be apm@igpro accept provided that there
was:

® arobust process to determine and implement thedtide Service;

= an ability for Access Holders to transition to thdicative Service once
implemented, including a ‘grandfathering’ period éertain Access Holdefs.

The ACCC considered the process proposed und@0tt@ HVAU to determine the
Indicative Service, and considered that in ordetHc process to be appropriate, it
should:

= require ARTC to submit revised Indicative Servibamcteristics in the event its
initial pggposal is not accepted by the ACCC, withitimeframe specified by the
ACCC;

& ACCC, Position Paper, p. 133.
% ACCC, Position Paper, p. 134
% ACCC, Position Paper, p. 137.
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= provide for a clear transition mechanism for ergtAccess Holders to adopt the
Indicative Servicé’

= require ARTC to consider whether the use of grossi kilometres (gtkm) to
calculate access charges promotes efficiency, etlvein another approach is
optimal®® and

=  oblige ARTC to submit a variation to the HVAU talade efficient final
Indicative Service characteristics within six mantf receiving relevant
information from the HVYCCC, and in any event subtii$ variation within
twelve months of the commencement of the undertgKin

The ACCC also considered that ARTC should approgdgiaonsult with all relevant
parties, including Operators, when consulting tedrine its proposal to incorporate
the Indicative Service into the HVAU.

5.4.1.2 June 2011 HVAU

Since the release of the ACCC’s December 2010iBogMaper, engagement has
occurred between ARTC and coal producers to fiaaésms of what became the
June 2011 HVAU. One result of this engagement théninclusion of a revised
process for determination of the Indicative Serwicthe June 2011 HVAU.

The June 2011 HVAU provides for multi-stage apphofae determination of the
Indicative Service. The undertaking now providasdetermination of an ‘Initial’
Indicative Service and associated charges withimoBths, based on existing HVYCCC
modelling and coal chain infrastructure constra{sextion 4.17), and the
determination of a ‘Final’ Indicative Service, toocoir when enhanced optimisation
modelling is available within 30 months (sectioh8).

ARTC submitted that it was advised by coal prodsicéitheir need for early advice
of what constitutes the efficient train configuoatj and consequently proposed this
multi-stage approact. ARTC submitted industry has recognised that:

= early advice may not deliver an Indicative Senaod Indicative Access Charge
that provide for optimal utilisation of coal chaiapacity in all circumstances, but
it will deliver a practicably achievable outcometbe basis of existing HYCCC
modelling and existing coal chain infrastructurasteaints‘> and

= the Indicative Service and Indicative Access Changg be revised when more
thorough and comprehensive optimisation modelliag) been undertaken in the
future”*

7 ACCC, Position Paper, p. 138.
% ACCC, Position Paper, p. 134.
8 ACCC, Position Paper, p. 135.
0 ACCC, Position Paper, p. 136.
L ARTC, Letter re suggested revisions to April2MHVAU, 17 May 2011, p. 5.
2 ARTC, Letter re suggested revisions to April2MHVAU, 17 May 2011, p. 5.
3 ARTC, Letter re suggested revisions to April2MHVAU, 17 May 2011, p. 5.
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ARTC has also made a number of other amendmetitg tdune 2011 HVAU to
address views expressed in the Position Paper:

=  ARTC has inserted section 4.18(b)(i), which prositleat ARTC will consult
with the HVCCC, Access Holders and Operators terdane the indicative
service, and whether gtkm is the appropriate pgicinit.

=  ARTC has included an obligation under section 4)18(submit a revised
variation to include final Indicative Service chetexistics in the HVAU to the
ACCC in the event that ARTC's initial variationnst accepted.

ARTC has provided under section 4.18(e)(ii) thatilt offer Indicative Services to
Access Holders with existing contracted train pathen the Indicative Service
comes into effect.

5.4.1.3 Stakeholder views

NSWMC

The NSWMC submitted during the development of in@eJ2011 HVAU that a key
issue to be addressed was the nature and proceSRTE's determination of the
most efficient train size and the appropriate pddbasis for rail path¥.

The ACCC understands that the multi-stage proagsgetermining the Indicative
Service under the June 2011 HVAU was developedRYy@ in consultation with the
NSWMC, as the representative of all existing caatipcers.

NSWMC recognises that the June 2011 HVAU progresesssues raised in this
submission in its subsequent submission of 13 200& "

Asciano

Asciano submits that the process for determinirgetificient train configuration
under the 2011 HVAU:

= Does not adequately recognise the link betweenmeatation of the Final
Indicative Service and coal chain optimisatith;

= Creates uncertainty by allowing for determinatidfrimal Indicative Services
after commencement of the HVAUJ:

= Provides for a timeframe for determination of Filmalicative Services that is in
excess of twelve months in the Position Paper pmstbones this determination
until December 2013%and

" NSWMC, Submission in relation to ARTC 17 Mayl20Suggested Revisions, 20 May 2011, pp.
2-3.

S NSWMC, Further submission in relation to ARTZ Mlay 2011 Suggested Revisions, 13 June

2011, p. 1.

Asciano, Submission in relation to ARTC 17 Mayl2(Buggested Revisions, 1 June 2011, p. 2.

Asciano, Submission in relation to ARTC 17 Mayl2(Buggested Revisions, 1 June 2011, p. 2.

Asciano, Submission in relation to ARTC 17 Mayl2(Buggested Revisions, 1 June 2011, p. 2.
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* Does not implement efficient pricing.

Asciano also queries the level of complexity invavin determining Final Indicative
Services, and notes that delays in determinatiacerbate congestioff.

QR National Coal

QR National Coal submitted that the determinatibmitial Indicative Services
creates additional uncertainty for coal producexs @n additional layer of complexity
for transition®*

5.4.1.4 ACCC view

The ACCC notes that the June 2011 HVAU contemplatesilti-stage approach to
the development of an Indicative Service and psigaals to promote efficient
consumption of capacity. This approach providesfmlution of reference coal
services under the HVAU as follows:

® Interim Indicative Services to apply from commeneeairnin accordance with
section 4.19;

= |nitial Indicative Services to be developed witBimonths in accordance with
section 4.17; and

= Final Indicative Services to be developed withim3@nths in accordance with
section 4.18.

This approach differs from the process under tHO2AVAU, as it now provides for:

= Determination of service characteristics for et utilisation of coal chain
capacity within existing infrastructure constraimishin 5 months; and

= Additional detail about the scope of the processi&ermination of Final
Indicative Services, which is to be completed witBO months.

The ACCC appreciates that determination of optisealice characteristics that
promote efficient utilisation for an optimised cahlain may be a complex exercise,
and considers that it is appropriate for ARTC amtlstry to have 30 months for
development of coal chain modelling and thoroughsattation. While the ACCC
recognises that this approach results in delayesfdenation of Final Indicative
Services beyond the 12 month period contemplatetidoyPosition Paper, the ACCC
notes that this approach is supported by coal p@duvho will ultimately be using
the service. Further, within the context of a nove fyear undertaking, the
determination of the Initial and ‘Final’ Indicativigervices are essentially transitional
steps leading to the determination of an optimafigaration that should be included
in any future undertaking.

79
80
81

Asciano, Submission in relation to ARTC 17 Mayl 2(Buggested Revisions, 1 June 2011, p. 2.
Asciano, Submission in relation to ARTC 17 Mayl2(Buggested Revisions, 1 June 2011, p. 2.
QR National Coal, Submission in relation to ARTCMay 2011 Suggested Revisions, 3 June
2011, pp. 1-2.
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In the interim, it is also appropriate that servebaracteristics that promote the
efficient use of the current infrastructure areed@ined. This provides for the first
stage of a transition towards service charactesishiat will ultimately promote the
efficient operation of, use of and investment ifnastructure.

Consequently, the ACCC considers that this mudtgstapproach provides a suitably
robust approach to determination of Indicative #&s, as it provides for:

= accelerated identification of Initial Indicativer8iee characteristics, which
should provide pricing signals regarding the editiconsumption of coal chain
capacity within the constraints of the existingastructure; and

= comprehensive determination of Final Indicativevi®er characteristics, which
should promote the efficient consumption of coalintcapacity with optimized
coal chain infrastructure.

The ACCC also considers that ARTC has adequata@lyeaded other specific ACCC
views in relation to the determination of Final iicative Services expressed in the
Position Paper.

The ACCC considers that section 4.18(e)(ii) prosithe existing users to transition
to the Indicative Service, and thus adequatelyestas the concerns expressed in the
Position Paper. The ACCC therefore considersttigtsection is appropriate.

The ACCC considers that section 4.18(b)(i) shout/igle for adequate consultation
with industry stakeholders when developing thelfindicative Service, and notes
that the ACCC may undertake public consultatioreiation to a subsequent variation
application by ARTC. The ACCC further considerstthection 4.18(b)(i) provides

for a suitable review of the appropriateness ofgtiken pricing unit. The ACCC
therefore considers that section 4.18(b)(i) is eppate.

The ACCC also considers that section 4.18(f) shpubdide for the implementation
of the efficient train configuration to occur exjtenlisly once this configuration has
been determined, and is therefore appropriate.

5.4.2 Grandfathering arrangements

5.4.2.1 December 2010 Position Paper

The ACCC considered in the Position Paper thatenmhié HVAU should provide a
means for existing Access Holders to transitiotheolndicative Service once
implemented, the ACCC also recognised that thisishincorporate appropriate
‘grandfathering’ arrangements for parties that hmadle investments on the basis of
interim arrangement¥.

The ACCC acknowledged in the Position Paper thatgsahave entered commercial
arrangements in reliance on statements made by ARadetter of 6 May 2009, that
it was committing to not changing the basis of3tBKm based pricing for a period of

8 ACCC, Position Paper, p. 138.
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not less than five years, and that it was to mairgacing parity between the two key
existing train types operating in the Hunter Valfeythat period

In the Position Paper the ACCC noted that the 6 RI239 letter should not limit its
consideration of the appropriate pricing approautien the HVAU, but also
recognised that parties have, in reliance on therJanade significant commercial
decisions, and that the interests of access seaterslevant’

The ACCC considered that it was appropriate fotHWAU to incorporate
grandfathering arrangements to ensure that thasegpthat had invested in good
faith on the basis of ARTC’s statement have sudfititime to adjust to the new
arrangements, once determined. The grandfathenmgid not, however, impact the
ability of other parties to move to the new arrangats based on the Indicative
Service, and the corresponding pricing. The ACC0 abnsidered that the
grandg%thering should apply until 30 June 2014lltmasufficient time for parties to
adjust.

5.4.2.2 June 2011 HVAU

In the June 2011 HVAU, ARTC has included a chaiifferéntiation factor in section
4.15(a)(iii) that states TOP and Non-TOP prices tmayhe same for both Interim
Indicative Services in Pricing Zones 1 and 2 witilDecember 2014. The section
states:

(@) Informulating its Charges for Coal Access Rsgtther than Coal
Access Rights for an Indicative Service contradtedinder an
Indicative Access Holder Agreement, ARTC will:

(iii) for the purpose of assisting transition beémegegulatory and
contractual arrangements and to remove uncert@rgypport
investment decisions relating to Trains, chargestimae price for
the two primary existing services using the Netwaslat the
Commencement Date in accordance with-paragraphs (A)
and(B) below during the Regulatory Transition Period:

(A) the Charges for the services describeskiction 4.19(cps
Interim Indicative Service 1 and Interim IndicatiService
2 in Pricing Zone 1 may be the same, and the Chdoge
Interim Indicative Service 1 and Interim IndicatiService
2 in Pricing Zone 2 may be the same, notwithstadin
those services will no longer constitute Interirdibative
Services after the Interim Period; and

(B) for the purposes of thiection 4.15(a)(iii) Charges are
taken to mean the unit TOP price and unit Non-T@&ep

8 ACCC, Position Paper, p. 138.
8 ACCC, Position Paper, p. 138.
8 ACCC, Position Paper, p. 138.
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5.4.2.3 ACCC view

The ACCC considers that section 4.15(a)(iii) israppate as a grandfathering
mechanism that recognises the interests of aceegeIs, and in the event of a
pricing related access dispute would interpretstwtion in this way. The ACCC
considers it a matter for ARTC that a commitmens weade outside of the scope of
what was submitted as part of the undertaking eafin in April 2009, and that
ARTC is concerned with maintaining that commitment.

While section 4.15(a)(iii) is expressed to operaigl 31 December 2014, rather than
30 June 2014 as recommended in the Position PapeACCC is satisfied that, given
the HVAU provides for pricing to be calculated lefjarence to calendar rather than
financial years, this is not inappropriate.

5.4.3 Future pricing once HVAU expires

In the Position Paper, the ACCC noted that acogsseanents may continue for a
period beyond the term of the September 2010 HVARITC had consequently used
a specially defined term for ‘Access Undertakingtlause 4 of Schedule 3 to the
IAHA; that is, providing that setting of prices aresolution of disputes would be
dealt with by reference to a Part IlIA undertakwaigile one was in force, or otherwise
by reference to ‘access protocols published by ARREr consultation with Access
Holders.” The ACCC expressed concern that thisaggr would essentially leave
pricing under executed access agreements to ARdiSCsetion following the expiry
of the HVAU, if it were not replaced by another PHA undertaking®®

In response, ARTC has inserted clause 4.2 intodatee of the IAHA. This clause
provides for the access protocols, which are detesinby ARTC in consultation
with industry, to include an effective resolutiompess for pricing disputes:

4.2 Dispute resolution under access protocols

If the Access Undertaking comprises the acces®potg published by

ARTC (in the circumstances contemplated by thenitedh of Access
Undertaking undeclause 1.}, ARTC will include in those access protocols,
an effective resolution process to provide for gddetermination by an
independent arbitrator of any disputes betweem\ttoess Holder or ARTC

in relation to the Prices.

The ACCC recognises that an approach by which AIRECany ability to set prices
once the HVAU expired would create significant iesk ARTC. Such an approach
would, however, incentivise ARTC to prepare andnsitila revised undertaking to
replace the June 2011 HVAU in a timely fashion. dlbeless, the ACCC considers
that the requirement for the access protocolsdiudte binding determination by an
independent arbitrator in the event of dispute 1oceg is a sufficient approach, as it
provides some recourse for access seekers, pesitlireg the resubmission by ARTC
of a further Part IlIA undertaking, or an applicetifor declaration of the Hunter
Valley rail network.

8 ACCC, Position Paper, p. 147.
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5.5 Negotiating for Access

5.5.1 Non-coal users

The Hunter Valley rail network, while predominantiged to ship export coal from
the region’s mines to the Port of Newcastle foragkgs also used by non-coal traffic.

In the December 2010 Position Paper, the ACCC w#seoview that appropriate
incorporation into the HVAU framework of the Indicae Access Agreement from
ARTC’s 2008 Interstate Access Undertaking may biicsent to provide an
‘indicative non-coal access agreement.” The ACCteadthat while ARTC had gone
some way to providing for this in the September@B¥VAU, it had not addressed a
number of inconsistent interactions between the H\ddcument and the Indicative
Access Agreement from the Interstate UndertaRing.

In the June 2011 HVAU, ARTC has included provisionsection 3.14(b)(ii) to
better facilitate the integration of the Intersthtdicative Access Agreement into the
HVAU framework. The section provides that ARTC vaffer applicants seeking
non-coal access rights:

...an Access Agreement on the terms and conditionsagw®d in the
Indicative Interstate Access Agreement but amenaoled

(i)  define the network covered by the Access Agreeinas the Network
subject to this Undertaking;

(i)  incorporate those provisions identified asrfTiglmandatory) Non Coal
Provisions inSchedule A:2;

(iii) delete the section relating to extensions additional capacity (being
clause 4.7 as at the Commencement Date) to thatektelates to the
Network;

(iv) any other amendments reasonably considereglssacy to take into
account the particular circumstances of the Huvidiey and to be
consistent with the terms of this Undertaking,

but to avoid doubt the Access Rights sought byAylicant will not be
considered an indicative service for the purpo$éseoindicative Interstate
Access Agreement and those terms and conditiorigaple to an indicative
service in the Indicative Interstate Access Agreemell not apply®®

The ACCC considers that these changes should lhetisgrate the Interstate
Indicative Access Agreement into the HVAU framewdFke ACCC also notes that
applicants may seek arbitration under section 8f1be HVAU in the event of a
dispute.

5.5.2 Transition arrangements

In the December 2010 Position Paper the ACCC eixelydiscussed the issue of the
practical implementation of the proposed underigkinmcluding the transition of

87 ACCC, Position Paper, pp. 163-165.
8  ARTC HVAU section 3.14(b)(ii)(A).
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existing users of the network to the new accesscanttactual arrangemerft§The
ACCC also discussed this issue in the March 20X3tMrecision.

In the Position Paper, the ACCC outlined the folloyuvnitial steps for ARTC to take
to facilitate transition to the new access arrang@siand which may, to some extent,
allay stakeholder concerns:

=  ARTC providing a non-binding public statement o tapacity on the Hunter
Valley rail network for 2011 and the remainderlod tegulatory period, including
also the relevant assumptions on which ARTC haeduds estimate;

= coal producer access seekers providing to ARTChiaoding capacity
nominations for 2011 and the remainder of the ra@guy period;

=  ARTC providing to each coal producer access sesieibinding train path
schedules outlining the capacity entitlements af toal producer for 2011 and
the remainder of the regulatory period,;

=  ARTC making revisions to section 3.13 of the prag@b2010 HVAU, regarding
mutually exclusive access applications, in linewtite ACCC'’s views below; and

=  ARTC providing to non-coal access seekers a writtditation of their likely
contractual arrangements and capacity entitleni@nts.

The ACCC was of the view that it would consider Wiee a more prescriptive
approach to transition would be necessary if tisesaller steps failed to achieve a
satisfactory degree of certainty.

On 10 December 2010, ARTC provided a letter toedtalders outlining its proposed
transition arrangements. ARTC provided a furthéeteon 20 April 2011, following
the submission of the April 2011 HVAU.

ARTC circulated a further transition proposal onJi®e 2011, following discussions
with the NSWMC. This proposal incorporates, forlaacess rights the following
features:

= Coal producers will be required to demonstrate RI& that they have network
exit capability via written confirmation from theM@€CC that there is sufficient
Coal Chain Capacity to offload the anticipated @ssociated with the requested
Path Usages at the relevant discharge points.

= Given current modelling and previous non-bindingninmations, ARTC expects
that producers who enter into contracts eitherreedo after the HVAU
commences will have unconditional track capacigts for 2011 for all below
rail requirements.

8 ACCC, Position Paper, pp. 177-189.
% ACCC, Position Paper, p. 186.
® ACCC, Position Paper, p. 186.
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= Assuming projects identified in the Corridor Capp&trategy for 2012 are
delivered as projected, ARTC expects that therebeiladequate track capacity to
cover applications for 2012 as well.

= At the request of industry, ARTC has publishedygseral capacity review of the
Hunter Valley rail network for the 10-year periadrh 2011 via the Corridor
Capacity Strategy dated March 2011.

®= There is no intention that producers who contradyevith ARTC will be able to
avoid conditions associated with additional capdgit being the ‘first to
contract.’

= Negotiations for access applications will be uralegh in accordance with the
process set out in the HVAU. Therefore, assumingramencement date of 1
July 2011:

= ARTC proposes that producers will provide ARTC waivised indicative
Train Path nominations or confirmation of theiryioels nominations within
30 business days from 1 July 2011 and work towprasgiding an indicative
Train Path Schedule within this transition peribdrf 1 July to 12 August
2011).

= Within 30 business days from the end of this ttamsiperiod (by 23
September 2011), ARTC will provide indicative Tr&lath Schedules and
work with producers towards agreeing final TrainhPachedules.

= At 30 business days from the end of the transpemod, ARTC will deem
and acknowledge the nominations received withirtridwesition period and
associated Train Path Schedules to be Access Aipins submitted by the
producers in accordance with the HVAU unless a peednotifies ARTC
otherwise.

= At 23 September 2011, ARTC will advise industryrefation to the
remainder of 2011 the applicable: Maintenance Mgnthaintenance Losses;
Network Path Capability and the Monthly ToleranapC

= From 23 September to 23 December 2011 (unlessaededoy the parties),
ARTC and the Applicant will conduct negotiationslanter into an Access
Agreement. The dispute resolution provision inkE\eAU will apply to these
negotiations.

=  The current arrangements whereby producers obtsk access indirectly
through their haulage contracts with QR Nationakific National and
Freightliner will continue to apply until producease transitioned over to AHAS.

In relation to non-coal access rights, the propwsairporates the following features:

= Non-coal users are not required to adopt the AHA@®del, but can if
requested.
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=  ARTC does not intend to renegotiate the longer tewntracts some non-coal
users have that are based on the Interstate Treoés& Agreement.

= Non-coal users on short term extensions of existorgracts can negotiate for
access under the principles set out in the HVAUsdhe HVAU commences.

=  ARTC will reserve at no charge, for 30 businesssdfym 1 July to 12 August),
existing train paths used by non-coal users ungierements existing immediately
before commencement of the HVAU where they arestaged for substantially
the same purpose as the pre-existing train paths.

= Non-coal users can still seek access in accordaribehe NSW RAU prior to
commencement of the HVAU. However, ARTC will negdd in line with the
proposed approach in the HVAU, with the resultamttacts being able to
operate under the HVAU.

5.5.2.1 ACCC view

The ACCC notes that ARTC has, as a result of dsouas with industry, agreed to a
transition process that contains the following bréeatures:

= Coal producers to provide indicative Train Path m@tions within 30 business
days of commencement of the HVAU;

=  ARTC to provide indicative Train Path Scheduleshmit60 business days. ARTC
will treat those nominations and Train Path Scheslak an Access Application
under the HVAU,

= After 60 business days, ARTC will advise industfyamongst other things,
network capacity and the applicable tolerance;

®= The Applicant to negotiate with and enter into cacts with ARTC within a 3
month period (23 September to 23 December 201 ¥sarthe period is extended
by agreement.

The ACCC welcomes the additional detail that induahd ARTC have agreed to in
relation to the proposed transitional arrangemgatsare intended to apply as users
of ARTC’s Hunter Valley rail network are transfedriscom the regulatory regime set
out in the NSW RAU to that in the HVAU.

The ACCC is therefore of the view that the propaagproach to transition provides
both non-coal users and coal producers with anogpiate level of certainty as the
intended timeframes are reasonable and shouldtédeiffective transition.

The ACCC also welcomes ARTC's statement that exgstisers of the network who
take advantage of the transition process that éas bet out in the letter of 13 June
2011 will receive equitable treatment as part efttansition to the new
arrangements. This should allay concerns thatioaenters of the network will
receive more favourable treatment as a result wfracting early with ARTC.
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The ACCC also notes that agreement on an appregratsition proposal was one of
the NSWMC'’s conditions to supporting ARTC’s propdsate of return.

5.5.3 Mutually exclusive access applications

Section 3.13 of the June 2011 HVAU addresses thatgn where ARTC receives
two or more access applications based on exisaipgaty and ARTC cannot
reasonably accommodate each. ARTC designates pptibations as being
‘mutually exclusive.’

In the December 2010 Position Paper the ACCC walseoview that section 3.13
created significant uncertainty, particularly s@ethe context of the transition to the
new access arrangements set up by the HVAU. The@\@@ed that it was unclear
what constituted ‘mutually exclusive access appbees,” including the points in time
at which such applications may arise, and thaséwotion lacked transparency as to
how ARTC would implement the ‘net present value’ tesresolve such conflicts.
The ACCC recommended that the section be revispdotade greater clarity and
certainty?

In the June 2011 HVAU, ARTC has revised sectior8 3alprovide greater clarity and
certainty. The ACCC notes that the section now:

= gspecifies what may constitute a ‘Mutually ExclusAecess Application’ and
when it may occur;

= obliges ARTC, if requested, to provide reasonabt@stance to an access seeker
to identify whether an application can be amendsth shat it will not constitute a
Mutually Exclusive Access Application; and

= provides for ARTC to offer to pro-rate access rigint situations where
conflicting applications constitute a comparablesent value to ARTC.

The ACCC considers that the revisions to the sedifve addressed the comments
from the Position Paper regarding the ambiguitthefsection.

5.5.4 Network Exit Capability and Capacity Conditio  n Precedent

5.5.4.1 June 2011 HVAU

Following discussions between ARTC and the NSWMRTE has incorporated
revisions to the ‘Capacity Condition Precedentlause 4.1 of the Train Path
Schedule to the IAHA. In previous versions of tA&lA, the equivalent to this
provision required an access holder utilising @ealess rights to demonstrate
‘Network Exit Capability’ in relation to their railetwork capacity allocation; that is,
an ability to offload the anticipated coal volunssaciated with the relevant track
capacity allocation at a discharge point at the BoNewcastle.

In the IAHA attached to the June 2011 HVAU, thewstk Exit Capability
requirement remains, but the provision has beeseduto provide that the access

9 ACCC, Position Paper, p. 188.

60



holder must also provide written confirmation froime HVCCC that there is
sufficient coal chain capacity to offload the aitated coal volume (see clause

4.1(a)(ii)).

5.5.4.2 ACCC view

In the December 2010 Position Paper, the ACCCretéd its view from the Draft
Decision that a ‘network exit capability’ requiremes likely to be appropriate,
particularly as being in the interests of supplgintalignment® The ACCC was also
of the view that it was appropriate for the regoient to include some flexibility to
accommodate different circumstances of differeneas seekers:

The ACCC considers that the addition to the Netwixk Capability requirement in
the IAHA attached to the June 2011 HVAU is appratgr;j again reflecting the
interests of supply chain alignment. The ACCC ndites$ the provision was
supported by the NSWMC, representing existing eixpoal producers. The clause is
also not mandatory for non-coal users or domestit asers. Further, the ACCC
consulted on the clause with stakeholders in timeow of the assessment of a
notification under section 93(1) of the Act lodgsdARTC on 7 June 201°F.

5.6 Performance and Accountability

In the December 2010 Position Paper, the ACCC densd the elements of ARTC’s
September 2010 HVAU, IAHA and OSA that relatediability for performance as
an overall ‘package’ of measur&sThe elements considered were:

= the liability provisions in the IAHA and OSA,;
= the take-or-pay (TOP) rebate mechanism in the IAHA;

= the Key Performance Indicators (KPIs) under thet&aper 2010 HVAU and
referred to in the IAHA; and

= the performance incentives referred to under se@i8 and section 2 of Schedule
D of the September 2010 HVAU (see further beldW).

The ACCC considered that while certain elements nwyof themselves, necessarily
be considered appropriate, taken holistically, suigject to ARTC making certain
further revisions, the overall approach was likelype appropriat&®

% ACCC, Position Paper, p. 171.

% ACCC, Position Paper, p. 172.

% ARTC, N95429, 7 June 2011, available on the AGQtiblic notifications register. Under this
notification ARTC proposed to supply services uraigneements consistent with the Indicative
Access Holder Agreement subject to the conditi@n tblevant access holders demonstrate
sufficient network exit capability at the Port oéNcastle and obtain and provide evidence or
advice from the HVCCC in relation to the impact@oal Chain Capacity. On 29 June 2011 the
ACCC advised ARTC it would not take any furtheri@ctin relation to the notified conduct at that
stage.

% ACCC, Position Paper, p. 214.

" ACCC, Position Paper, p. 214.

% ACCC, Position Paper, p. 215.

61



The ACCC noted that the liability provisions in tiAdHA as proposed by ARTC
considerably limited ARTC's liability, and that tlsele remedy for any conduct or
incident which results in ARTC failing to make Tmdaths or Path Usages available
to an Access Holder was a rebate of TOP chatges.

The ACCC considered that it was necessary for AR @ake a number of revisions
to the TOP rebate provisions, including the systere-up test (TUT) as a critical
input into the rebate calculation, in order to eaghe TOP rebate mechanism was
sufficiently robust and transparefit.

The ACCC therefore considered that revisions tad¢igéne were required to:
= recognise the availability of non-monetary equitateimedies under the IAHA?

= provide for greater objectivity in relation to tetermination of ‘Network Path
Capability’ under the system TU¥?

= provide for the accrual of rebates under the TiRateemechanism for certain
circumstances where Tolerance is not made avaijtdble

® include an independent audit of ARTC’s calculatiangler the system TUT; and

= provide for the submission of a comprehensive parémce incentive proposal to
the ACCC in a timely fashiotf?

ARTC has incorporated amendments to the performandeaccountability regime
under the 2011 HVAU that seek to address the ACte@wexpressed in the Position
Paper. In addition, ARTC has provided for a revidthe system TUT after two full
calendar years.

The revisions to the 2011 HVAU that address ACCé&wg in the Position Paper are
considered below.

5.6.1 Recognition of equitable remedies

In the Position Paper, the ACCC identified the nie@dARTC to clarify the
availability of equitable remedies for the ovepdiformance and accountability
regime to be considered appropridte.

In response, ARTC has inserted clause 13.1(b)ti@dune 2011 IAHA, which
provides:

(b) To avoid douhtclause 13.1(a)(vipoes not prevent the Access Holder
from seeking equitable non-monetary relief, inchgdan injunction or

% ACCC, Position Paper, p. 215.
100 AccCC, Position Paper, p. 215.
101 ACCC, Position Paper, p. 215.
102 AccCC, Position Paper, p. 215.
103 ACCC, Position Paper, p. 215.
104 ACCC, Position Paper, p. 216.

195 ACCC, Position Paper, p. 215.
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declaration, in relation to a breach or anticipdieshch of this
agreement by ARTC except that such relief canrdtde any form of
damages or monetary compensation for a failureduige a Path
Usage or an obligation on ARTC to make a replacérRath Usage
available

The ACCC considers that this clause is likely tovte sufficient recognition of the
ability for parties to seek equitable non-monetatief in circumstances where it is
appropriate for parties to do so.

5.6.2 TOP rebates and the system true up test (TUT)

5.6.2.1 Overview of the mechanism

The payment of TOP rebates for failure to delivathpusages is the sole mechanism
in the IAHA by which ARTC is held accountable ftg performance under contract.

The implementation of this approach is highly coempland the ACCC here sets out a
general summary.

Circumstances where an Access Holder is entitlec tebate

Clause 5.4 of the IAHA provides for the paymenaéT OP Rebate’ following the
completion of the Annual Reconciliation processjalihs informed by the ‘system
true-up test’ (TUT) performed in accordance witlh&tule 2 of the IAHA.

Accrual and calculation of the rebate — the systéme-up test

The system TUT provides for the calculation andaalcof a rebate an Access Holder
may be entitled to under clause 5.4.

Clause 2 of the Schedule provides that, at theoéedch allocation period (monthly
or quarterly), ARTC will carry out the system TUQdrfeach Pricing Zone to
determine the aggregate ‘System Availability Stadktfor all Access Holders with
the relevant allocation period.

The System Availability Shortfall is determined dymparing the ‘Network Path
Capability’ (or NPC) with the ‘Total Path Usagesguired (or TPR). In simple terms,
the comparison is intended to determine whetheetivas, for the relevant period,
sufficient capacity on the Network to deliver adintractual entitlements, taking into
account reductions in capacity caused by maintenarsage by non-coal trains and
other factors.

In determining the TPR, the TUT assesses wheth@rGA\Rade available sufficient
capacity in the Pricing Zone to meet:

(@) the BPUs [Base Path Usages] it contractedduige to access holders;

(b)  the Pricing Zone MTC [Monthly Tolerance Cap¢(ARTC's
commitment to all access holders as a group);

(c) any additional (i.e. Ad Hoc) coal paths pradc

(d) the system losses caused by other partiesgslser of actual and
forecast losses);
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(e) actual system losses caused by ARTC (bothtera@nce and
operational); and

()  commitments to non-coal trafff€®

However, to the extent that any paths identifiedART C as ‘system losses’ or

‘ARTC maintenance’ and included in the TPR are wuan ‘Availability Exception,’
they will be subtracted from the TP&.Essentially this means that events outside of
ARTC'’s control do not impact the TUT calculations.

The NPC is determined under clause 2.3 of SchetluMRTC submits that NPC is a
functional measure of the number of coal paths@arférZone is capable of providing
in a particular period®® Specifically:

In determining the NPC of a Pricing Zone, ARTC wliitermine how many
Functional Coal Paths the Pricing Zone is capabfgaviding on the
assumption that the Network was only used for Qoains and the Coal

Train used complied with the track related Systessulnptions and any other
measure of Network performance which ARTC reasgnabhsiders will

have an impact on the capacity of the Network (aftmsultation with the
HVCCC).

ARTC will assess the number of Functional Coal Patiailable in each
Pricing Zone at a particular point in that Pricibgne. The use of a single
point estimate is a hecessary proxy as capacityimd Pricing Zone will
change with infrastructure capability changes tgtothat zone (e.qg.
signalling headways, number of tracks etc). Anratitve option to a single
point measure would be ‘average’ capacity which ioeflect the capacity
at each junction and weighted towards the amoutraéffc at each junction.
However, such an approach would involve complexgiments as to how
planned capacity losses (e.g. planned maintenaneges or system losses)
should be allocated and the adoption of arbitrasumptions given the
multiplicity of sources and sinks for coal traff®@RTC's view is that a single
point estimate will deliver a superior (more acteyastimate of capacity
than a weighted average estimate. ARTC understhiadishis approach is
consistent with capacity reporting undertaken keyt#yCCC*®

‘Functional Coal Paths’ are then defined in cla$$b) of Schedule 2:

...a Functional Coal Path is one which is capableeifig used by a Coal
Train which complies with the track-related Syst&ssumptions, which are
elements (f) - (j) of the Relevant System Assumysid®

Where a System Availability Shortfall is found txst for a Pricing Zone for a
particular period, then an Access Holder will aecaurebate of the ‘“Train Path TOP
Charge’ paid for each Train Path within that Pigc#one for that period (calculated
by a formula in clause 2.4 of Schedule 2). The 8hlbrs allocated between Access
Holders who did not use their BPUs in the releyaartod in proportion to their share

196 ARTC, Hunter Valley Access Undertaking - Explanatory GuiBeptember 2010 September
2010, p. 48.

107 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@pp. 48-9.

108 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 52.

19 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 52.

10 ARTC, Access Holder Agreement for Indicative ServicehénHunter Valley23 June 2011,
Schedule 2, clause 2.3(b).
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of the sum of all individual shortfalfé! The June 2011 HVAU includes a process for
an Access Holder to seek the inclusion of certailefnce path usages (known as
‘Allowed Tolerance’) in that Access Holder’s indilial shortfall, and thus accrue a
rebate of the Train Path TOP Charge paid for tAederance path usages?

Where no Shortfall is found to exist, rebates dbawcrue.

Annual Reconciliation

Under the Annual Reconciliation process, ARTC wikn determine whether the
‘Actual Path Usages’ (or APU) used by the Acceskleioduring the year was equal
to or exceeded its ‘Annual Contracted Path Usa@@sACP). ARTC states that this
reflects that any shortfall in an Access Holdess of its Base Path Usages may be
balanced by additional path usage in a subseqeeioidpvia the use of Tolerance or
Ad Hoc Path Usagés?

An Access Holder may be entitled to a TOP RebateeifActual Path Usages is less
than the Annual Contracted Path Usages, in whisk t@&e Rebate will be equal to the
lesser of:

...the rebate applicable for the annual deficiencyantracted Path Usages
for that Train Path in the Pricing Zone and the siirthe accrued system
rebates undeBchedule 2in respect of that Train Path in the Pricing
Zone.. M

That is, to the extent that an Access Holder igledtto a rebate under clause 5.4, it is
determined by reference to the TOP Charges paithéfrain Path in that Pricing

Zonel®®

ARTC proposes that the TOP Rebate payable undeis€B.4 to an Access Holder
under the Annual Reconciliation process will beldsser of the annual shortfall
rebate and the accrued TUT rebates. Consequérdty Access Holder uses all its
Base Path Usages, or has not accrued TUT reba®C As not intended to have any
liability to that Access Holder for any failure noake path usages available.

If an Access Holder is entitled to a rebate foadipular year, then ARTC will make
a payment within 20 Business Days of completing&heual Reconciliatior'®

5.6.2.2 NPC and System Assumptions

In the Position Paper, the ACCC considered thaiviik Path Capability must be
determined as objectively as possible to ensureffieetive operation of the TUT,
and hence the effectiveness of the TOP rebate misch&'’

In the 2011 HVAU, ARTC has provided for Access Haoldgreements to reflect a
subset of System Assumptions, known as Relevae®yassumptions. ARTC has

11 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 49.
12 ARTC, 2011 IAHA, 23 June 2011, clauses 2.4(a) 28d

13 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@®. 49.
14 ARTC, 2011 IAHA, 23 June 2011, clause 5.4(c).

15 ARTC, 2010 HVAU Explanatory Guide, 7 Septembet@X. 49.
16 ARTC, 2010 IAHA, 7 September 2010, clause 5.4(d).

17 ACCC, Position Paper, p. 230.
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also revised the process for development of Sygtesnmptions under section
5.1,which is discussed further below at 5.7.2.

QR National Coal submitted that it supports promgpthe use of consistent System
Assumptions by the HYCCC and ARTC in accordancé wie approach included in
the 2011 HVAU''®

The ACCC considers that these revisions appeamtade for enhanced objectivity
in the determination of Network Path Capability. Whhe ACCC continues to have
some reservations about whether these revisionsuffieient to ensure that key input
into the system TUT will be objectively determinagl ARTC, the ACCC also
recognises that the system TUT is a novel perfoomamd accountability approach
and may, if it operates as intended, promote theieit operation and alignment of
the coal chain.

5.6.2.3 Tolerance

In the Position Paper, the ACCC considered thaag necessary for ARTC to
provide for the accrual of rebates under the TQRateemechanism where an Access
Holder seeks to rely on the provision of Toleratenake up for an inability to use
Base Path Usages in a previous Period, but thedrale is not made availabfe.

ARTC has included a new clause 2.5 in the syster dahtained in Schedule 2 of
the June 2011 IAHA that provides for an Access ldotd accrue a rebate for
‘allowed tolerance’ in prescribed circumstances.

Clause 2.5 sets out a process whereby the AccdderHoay provide information to
ARTC in order to make a claim for allowed toleraneiich will be included in the
rebate accrual under clause 2.4 if the Access Holemonstrates the claim meets the
criteria for inclusion.

ARTC has also made a number of consequential amemigrto Schedule 2 in order
to recognise the inclusion of allowed tolerancéhimmmechanics of the system TUT.

The ACCC considers that the revisions are apprtgptaaddress the ACCC view
expressed in the Position Paper, and provide feqaate inclusion of tolerance in the
system TUT and TOP rebate mechanism.

5.6.2.4 Independent Audit of the system TUT

In the Position Paper, the ACCC considered thasyiseem TUT should be subject to
audit by an appropriately qualified independentypar order to ensure the integrity
of the test and avoid perceptions of conflictsméiest on the part of ARTE?

In response ARTC has provided for an independetht atiits compliance with the
obligations in relation to the system wide TUT ptcur on an annual basis under
section 4.10(f) of the June 2011 HVAU.

18 QR National Coal, Submission in relation to ARTCMay 2011 Suggested Revisions , 3 June

2011, p. 1.
19 ACCC, Position Paper, p. 231.
120 accCC, Position Paper, p. 232.
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ARTC has also included consequential amendmeritetmformation it is required
to provide to the ACCC under Schedule G of the 20VAU (relating to the Annual
Compliance Assessment by the ACCC) to reflecii¢ctuision of an independent third
party audit of the TUT.

The ACCC considers that these amendments adeqaakétgss the ACCC view
expressed in the Position Paper, and are apprepriat

5.6.2.5 Review of the TUT

The June 2011 HVAU includes in section 13.4 a mwéthe system TUT. The
section provides for a review of the operation affdctiveness of the system TUT in
consultation with stakeholders under section 18et @ calendar years, and
submission of a variation application to the AC@E€publication by ARTC of
reasons why it does not consider that a varia@ppropriate.

The ACCC considers that the system TUT is an intiedut complex feature of the
HVAU, and while it may work to ensure ARTC is acotable for its performance, it
is untested. A review of the system TUT in lightpohctical experience of the
operation of the HVAU is therefore a valuable apgrapriate inclusion. The ACCC
would expect the review to demonstrate that the T3 worked as intended, and has
provided an appropriate mechanism by which to en8IRTC’s accountability. If this
is revealed not to be the case, the ACCC may atthgant time re-examine the
appropriateness of the TUT and TOP rebate scheiine icontext of ARTC’s
performance and accountability framework. At thegge, however, when combined
with the revisions made to address the ACCC viewtke Position Paper, the ACCC
considers that the inclusion of the review suppartenclusion that the performance
and accountability framework is appropriate.

5.6.3 Positive performance incentives

In the Position Paper, the ACCC noted there wasmgiconsensus among ARTC
and stakeholders that suitably designed performameative mechanisms would be
appropriate for inclusion in the HVAU, and that th€ CC shared this view?*

The ACCC considered that it may be appropriatectept the HVAU without an
incentive scheme provided that a suitable propeghbe developed in consultation
with stakeholders and proposed for inclusion inkiMAU within an appropriate

timeframe!??

In the June 2011 HVAU, ARTC has included:

= under section 13.3 of the HVAU, a process for teeetbpment, in consultation
with stakeholders, of ‘non-system TUT incentivedsdttwill be submitted for
ACCC approval within 12 months via a variation te HVAU;

=  development of system TUT-related incentives inscdtation with stakeholders
under section 13.5 for inclusion in the HVAU conemt with or subsequent to

121 ACCC, Position Paper, p. 236.
122 ACCC, Position Paper, p. 236.
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the review of the operation and effectiveness efdystem TUT, or publication of
reasons by ARTC explaining why it does not consilat it is appropriate to
include these incentives.

The ACCC considers that the inclusion of these ggses within the HVAU should
provide for the timely development of appropriateantive proposals.

The ACCC maintains its view as to the importancehefinclusion of incentives in
the HVAU that should promote the economically et operation and use of
infrastructure, consistent with the objects of Plé#t, and should encourage ARTC to
reduce costs and improve productivity, consistattt the pricing principles in
section 44ZZCA of the Act.

As ARTC has yet to develop incentive proposalsctoedance with the HVAU, the
ACCC does not at this time have a view as to wpatiéic incentive mechanisms
may be appropriate for inclusion in the HVAU.

5.7 Capacity Management

This section discusses a number of matters rel&imganagement of capacity on the
network, and which arise in relation to provisiaidoth the June 2011 HVAU and
the attached IAHA. The ACCC commented extensivelyhese matters in the March
2010 Draft Decision and the 2010 Position Paper.

5.7.1  Supply chain alignment

5.7.1.1 Background

In the March 2010 Draft Decision and the Decemi@di02Position Paper, the ACCC
considered that coal supply chain alignment anaHjectives of the long term
solution for the Hunter Valley coal chain were vt ‘other matters’ to which to
have regard. See also the discussion above @vkeview of the Undertaking and
Legal Test chapter

The ACCC also recognised that these matters wdre tmnsidered alongside the
legitimate business interests of ARTC as the aqoessder, and the interests of
parties using the network other than to transpaat ¢that is, non-coal users).

As stated in the March 2010 Draft Decision anceraiied in the December 2010
Position Paper, the ACCC considers it to be apprtgpthat the undertaking not set
overly prescriptive rules in relation to operatibdetail, but rather maintain the
ability for ARTC to flexibly and pragmatically mage the operation of its leased
network. The ACCC also considers that while ART@swork is a key part of the
Hunter Valley coal chain, the June 2011 HVAU is tin appropriate vehicle by
which to coordinatall industry-wide issues.

The ACCC continues to be of these views. The ACGG eommends the emphasis
by ARTC on supply chain alignment issues, and trepgiex and sophisticated effort
to address these issues via the June 2011 HVAU.
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5.7.1.2 Revisions in the June 2011 HVAU further facilitatesupply chain alignment

The ACCC recognises that within the broader conoéfsupply chain alignment,” a
number of individual issues are encompassed, maaiing to capacity management.

Issues grouped under this heading include:

® the accurate calculation of available capacitytanrtetwork, including the
development of ‘System Assumptions’ to ensureaalacity aligns with port
capacity;

= the protocols for allocating shortfalls of capa@tythe network, both for
available and additional capacity;

= the rules for the resumption of unused capacityi¢iwhre designed to prevent
hoarding);

= the rules for the trading and assignment of cap&eatween access seekers; and

= the mechanisms by which users are held accounfahky cause a disruption to
the overall throughput of the network.

In the December 2010 Position Paper the ACCC cersitithat some further
revisions should be made to the proposed 2010 HY6AlUrther facilitate supply
chain alignment. The ACCC is of the view that thee)2011 HVAU has
appropriately incorporated further revisions, imthg providing for appropriate
consultation between ARTC and the HVCCC, and favéew of the relevant loss
allocation provisions within 12 months of commeneeamthus allowing for further
development over time. These and other revisioasl@cussed further in the
following chapter.

5.7.2 System Assumptions

In the March 2010 Draft Decision and the Decemi@di02Position Paper, the ACCC
agreed that the principle regarding System Assumptis an important aspect of the
Guiding Principles for contractual alignment, anasvef the view that the principle
should be reflected in the HVAY?

In the Position Paper, the ACCC recommended that@Bmend the HVAU:

® to include a more specific delineation of thoset&ysAssumptions that are
agreed to with the HVCCC and those ‘Track Relatgsté&dn Assumptions’ that
are reasonably determined by ARTC (which must tieepublished); and

® to include that any obligation on ARTC to determaapacity under the HVAU or
IAHA be calculated by reference to the System Agstions and Track Related
System Assumption<

123 ACCC, Draft Decision, p. 466; ACCC, Position Pape 242.
124 ACCC, Position Paper, p. 246.
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5.7.2.1 June 2011 HVAU

ARTC has amended the definition of ‘System Assuondiin section 14.1 of the
June 2011 HVAU so that:

“System Assumption$ means the assumptions for the Hunter Valley Coal
Chain as detailed in the System Assumption Docuragnaried from time to
time, including:

@)

(b)
(©)
(d)
(e)
()

interface and live run losses between eaaheziéin the Hunter Valley
Coal Chain;

agreed operating mode of the Hunter Valleyl@ain;
surge and tolerance requirements;

capacities of fixed infrastructure;

rolling stock requirements;

vessel requirements;

except if not agreed to by ARTC, then those Sysdssumptions reasonably
determined by ARTC from time to time and publisloedts website in
accordance witkection 5.1(c)(iii) unless otherwise determined in
accordance witkection 5.1(g)

“RelevantSystem Assumption$ means the following assumptions provided
to, or agreed with, the HYCCC and published on ARTEbsite (subject to
any confidentiality restrictions) or as determinadiersection 5.1

@)
(©)
(d)
(d)
(e)
®

(9)
(h)
(i)

1)

ARTC track including path numbers;
live run management;

ARTC system losses;

maintenance intervention;

train parking capacity (for shut downs);
section run times;

maximum train length;

maximum train axle load;

maximum train speed; and

any other assumptions reasonably determine8R¥C from time to
time as necessary for the purposes of determinaga€ity.

In addition, ARTC has amended section 5.1(b) of2b&l HVAU to state that the
Capacity Analysis process under section 5.2 wileot the publicly available
Relevant System Assumptions.

Following discussions with the NSWMC, ARTC has dtsduded in sections 5.1(c)-
(j) a dispute resolution process in the event ARTC does not agree with an
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Assumption included in the System Assumptions DagimUnder the process, a
dispute may in relevant circumstances be notiftethé ACCC for resolution under
the arbitration process in section 3.15 of the HYAlHe ACCC will determine which
is the more reasonable between the Assumptiondaedlin the System Assumptions
Document and an ARTC-proposed alternative assump@lace the determination is
made, the chosen Assumption will then be usedh®purposes of the HVAU.

The ACCC notes that there is a ‘carve out’ in g8cb.1(d), such that where ARTC
disagrees with an assumption on the basis of sajethat it would have an adverse
commercial impact for ARTC, the dispute may onlytgavhether ARTC acted
reasonably in relying on those grounds, rather tha®RTC’s reasoning itself. A
carve out to the carve out is however providecertion 5.1(d)(ii), such that ARTC
may not rely on the ‘adverse commercial impactugibto the extent that the adverse
commercial impact would arise under the operaticth® system TUT.

Under section 5.1(g), when arbitrating a disputéodbe appropriate assumption, the
ACCC must take into account:

(i) the context of the daily operations of the Ham¥alley Coal Chain at
the time of the publication of the System Assummpi®ocument (as
applicable), including for the purposes of accuyatietermining
Capacity;

(i) the interests of:
(A) Access Holders with Coal Access Rights for expoal;
(B) Access Holders with Coal Access Rights for dsticecoal;
(C) other users of the Network; and
(D) ARTC

including whether ARTC or another party will be erélly
disadvantaged, including in the context of, andsbagon, which
ARTC or the party entered into Access Agreememamress Holder
Agreement and where applicable in applying assumptin the system
true up test under Schedule 2 of the Access Haldezements which
are different to those to which ARTC or anothertpaas previously
agreed and relied upon in entering Access Holdeeéments.

5.7.2.2 ACCC view

The ACCC is of the view that the amendments whishirdyuish between System
Assumptions that are agreed to by ARTC with the K@ and other relevant
service providers), and the Relevant System Assomgpthat are to be reasonably
determined by ARTC if they cannot be agreed to WithHVCCC, including the
obligation to publish those Relevant System Assionpt provides an appropriate
degree of transparency to access seekers where ARJ@3es to develop
assumptions that are not included in the Systenuptions Document. The ACCC
also considers that these amendments recognise ARd@cern that it not be
obliged to accept and apply System Assumptionsigidtby another organisation, but
provide that ARTC will participate in the developm@f the System Assumptions
Document.
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The ACCC is also of the view that the dispute nesoh process in section 5.1 —
which is essentially a codification of the existimgcess in section 3.15, but tailored
to apply specifically in relation to System Assuimaps — incorporates a balance
between ARTC's legitimate business interests aadrterests of supply chain
alignment. That is, the ACCC recognises that ARMGu#d not be held accountable
for the performance of elements of the Hunter Watleal supply chain that are
beyond the control of ARTC; however, as a key serprovider in the Hunter Valley
coal chain, ARTC's effective participation in issuegarding alignment is critical to
ensure the effective performance of the chainwabdae.

The ACCC would have been concerned if the ‘adveosemercial impact’ carve out
in section 5.1(d)(ii) had remained unqualifiedffes fundamental purpose of the TUT
is to create a risk of adverse commercial consempsefor ARTC (that is, the
payment of a rebate) in order to incentivise penfamce. The qualification to the
carve out (which excludes the TUT) addresses thiist palthough the ACCC is also
aware that the incorporation of certain System Agstions into the HVAU may have
a distorting effect on the TUT calculations, partily if ARTC is sought to be held
accountable for elements of the supply chain ov@chvit has no control. The ACCC
considers that the matters that the ACCC mustitakeaccount when arbitrating a
dispute, as specified under section 5.1(g), recagthat a balance needs to be drawn
between the interests of the parties, and the AGG@d expect to examine the
appropriate balance in the circumstances of arputis

The ACCC also notes that agreement on the drafiirsgction 5.1(d)(ii) was one the
NSWMC'’s conditions to supporting ARTC’s proposeteraf return.

5.7.3 Capacity Trading

In the December 2010 Position Paper, the ACCC raadenber of recommendations
in relation to the rules in the IAHA for the tradiand assignment of track related
capacity between access seekers.

By way of summary, the ACCC is of the view that ARTas adopted the substance
of the recommendations made in relation to thengagrovisions in the June 2011
HVAU by:

® Including a number of clauses from the IAHA thdate to trading as Tier 1
(mandatory) provisions;

=  Amending the IAHA so that ARTC can only transfee #igreement without
consent of the Access Holder in specific circumstan(primarily where
management of the network has changed);

= Imposing an obligation on ARTC to not unreasonatibjphold consent to a
request by an Access Holder to transfer rights utigerelevant Access
Agreement;

=  Requiring ARTC to seek, and consider in good fdlik,views of the HVCCC in
relation to all trades under clauses 16.3 and d6tde IAHA as to the impact of
trades on both Coal Chain Capacity and the Capantitflements of other access
holders; and
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= Clarifying the timing of the review of the two weaktice period for non-safe
harbour trades and obliging ARTC to provide writteasons for its decision to
reduce or maintain the two week period at the amich of the review.

A more detailed discussion of the ACCC'’s viewsalation to the specific trading
provisions that have been included in the June 20ZAU are set out in the
following chapter.

5.7.3.1 Clause 16.5 IAHA — Treatment of Traded Paths

In the December 2010 Position Paper, the ACCC revemded that clause 16.5(a) of
the IAHA be amended so that where an unconditiBaake Path Usage is traded, it
will be deemed to be used by the Former Accesséf@rcept in the circumstances
where a Capacity Shortfall is caused by ARTC tmavents the new Access Holder
from using that traded Path Usdge.

The ACCC maintains some concern that the draftfridause 16.5 of the IAHA may
act as a disincentive to the trading of paths betw&ccess Holders, as ARTC may
have limited incentives to make traded path usagasable if it does not face the
risk of accruing TOP rebates in relation to thesth usages. However, the ACCC
notes that ARTC has provided in the 2011 HVAU foedew of the system TUT to
occur after two calendar years and that this rewvi@hbe informed by practical
experience of the operation of the system TUT udiclg the extent of capacity
trading and practical availability of traded patfi$ie ACCC considers that the
inclusion of this review, when coupled with uncerta about the likely extent of
capacity trading under the HVAU, sufficiently maigs this concern to allow this
provision to be considered appropriate without asingent at this time.

The ACCC notes, however, that it may be appropt@tevisit this matter in light of
practical experience of the operation of capacagihg under the system TUT.

5.7.4  Anti-hoarding provision

Under section 5.7(a) of the June 2011 HVAU, whiteiacts with clause 11.4 of the
IAHA, ARTC may reduce the Capacity Entitlement aofAccess Holder where the
Access Holder has under-utilised the Capacity Eentiént granted to it under an
Access Agreement.

In the December 2010 Position Paper, the ACCC revamded that ARTC should

not be obliged to resume capacity in specific aimstances but should have a positive
obligation to investigate reasons why capacity matsutilised, in addition to
increasing the resumption threshold to 85 pert@nt.

The ACCC reiterates its views from the Positiond?apnd notes that ARTC has
made the recommended amendments to clause 1hd KKHA in the June 2011
HVAU, including changing the resumption thresh@®b6 percent.

125 ACCC, Position Paper, p. 289.
126 aACCC, Position Paper, p. 272.

73



5.8 Additional Capacity and Investment

Investment in additional capacity on the Hunterl®&atail network has been the
subject of significant interest by stakeholderthim assessment of the April 2009
HVAU and September 2010 HVAU. The ACCC has providgtensive views on this
issue in its statements, and ARTC has made exenswsions to the relevant
provisions in the June 2011 HVAU.

Previous versions of the HVAU have included prawisi dealing with the creation of
additional capacity on the Hunter Valley rail netluaCoal producer stakeholders
have expressed concern, however, that those poosgisiere not sufficient to ensure
timely and efficient investment in the network the December 2010 Position Paper,
the ACCC recognised that:

...coal producers seek certainty that investmentauitlur to expand the
capacity of the Hunter Valley rail network in aligent with capacity
expansions at the coal terminals at the Port ofdédstle, thereby
underpinning complementary investment in mine esjars.

The coal industry has, under the aegis of the teng solution, committed to
significant investment in the coal terminals torgase overall supply chain
output. Specifically, coal producers have enteogd term ship-or-pay
contracts with terminal operators to underpin goted capacity expansion
over the next ten years.

The ACCC appreciates that, in light of these commaiits, concerns exists
that ARTC may not make complementary investmesmixfmand the capacity
of the rail network, or may not make such investniem timely, coordinated
fashion, and thereby the overall performance oftctien will be limited.
Further, the proposed 2010 HVAU contemplates cozdycers potentially
entering 10 year take or pay contracts with ART@riderpin rail network
investment. The ACCC appreciates that, given thesemitments, there is an
expectation that investment in the rail networK wicur as and when it is
needed?’

The additional capacity investment framework pragbky ARTC in the June 2011
HVAU attempts to address these concerns and incatgmthe following key
features:

= Pathways by which investment in additional capaeityy be pursued, including at
the instigation of ARTC, the HVCCC or access seeker

® Industry consultation and coordination, including the Rail Capacity Group
(RCQG).

= A user-funding option to allow users to fund invesht in new network capacity
in the event that ARTC chooses not to.

= Clear criteria by reference to which ARTC will makeestment related
decisions.

127 ACCC, Position Paper, p. 321.
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= Provision for the negotiation and execution of cactis for capacity delivery and
funding, and for ACCC arbitration in the event aiapute.

Aspects of the features have been incorporateelsiponse to the ACCC'’s views in
the December 2010 Position Paper, and these anesded in the following sections.

5.8.1 Overall investment framework — pathways fori  nvestment

5.8.1.1 December 2010 Position Paper

In the December 2010 Position Paper the ACCC waseoview that while the
investment provisions in the September 2010 HVAbtamed fundamental elements
that were likely to be appropriate, further revisavere required to ensure that the
framework operated effectively. The ACCC noted thatdegree of concern
expressed by stakeholders over investment and@aalicapacity issues had been
heightened by the ambiguity of the drafting of tekevant provision$?®

The ACCC provided the broad view that any revis&RH must clearly and
logically set out the different available investrhpathways in their intended order of
operation, namely:

= that the Hunter Valley Corridor Capacity Strategyblished annually by ARTC,
sets out the investment strategy for the Hunteleyaloal network;

= that ARTC may identify, fund and construct addiiboapacity;
= that the HYCCC may recommend investments to proadtétional capacity; and
* that user-funding is available as an option inaiartircumstance&?

The Position Paper also stated that the rightsoafidations of all relevant parties
under those different investment mechanisms mustdaely and logically set out,
including:

= when ARTC is obliged to fulfil obligations and mad#tecisions, as well as when
ARTC will be bound by its decisions, and the crdean which those decision will
be made; and

= when the ability of an access seeker or group césgseekers to fund an
investment will be triggered, including the criteon which ARTC will base its
decision on whether to consent to the investmenrat tae principles of equitable
reconciliation that will apply to a user funded @stment.

5.8.1.2 June 2011 HVAU

ARTC has implemented these broad recommendatioteidune 2011 HVAU by
restructuring and redrafting the investment framéwwovisions. Whereas prior
versions of the HVAU set out the investment frameawno section 6, ARTC has now
restructured the framework across several sectsrisllows:

128 ACCC, Position Paper, p. 326.
129 ACCC, Position Paper, pp. 317, 324-25.
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= Section 7: Overview — provides an overview of trafework outlined in detail in
sections 8 to 11*°

= Section 8: Project Initiation — sets out the patysvay which investment in
additional capacity may occur (that is, as pathefHunter Valley corridor
capacity strategy, recommended by the HVCCC, reqddsy an applicant for
additional capacity, or identified by ARTC), andigbs ARTC to prepare a
concept assessment report in relation to the retquajects for endorsement by
the Rail Capacity GroufRCG);

= Section 9: Industry Consultation — provides a slggecess for the development
and implementation of a project in consultationhwitdustry via the RCG,
commencing with concept assessment. The consultptaxess involves a
number of stages where the RCG is asked to enttmeg@oject to proceed to the
next stage?>’

= Section 10: User Funding Option — sets out thegs®avhereby, if ARTC elects
not to fund all or part of a project, users maydiamd ARTC will be obliged to
undertake the project as the result of a user Aighdgreement or arbitration. Also
sets out the capital contribution principles by etha contributor to investment in
additional capacity will achieve an ‘equitable reciiation’ of their contribution;
and

= Section 11: ARTC decision-making under the capaoirgstment framework —
sets out how ARTC will decide to consent to addiilocapacity and ARTC'’s
decision-making process in relation to funding pctsg.

5.8.1.3 ACCC view

The ACCC is of the view that the restructuringtué tapacity investment framework
in the June 2011 HVAU significantly improves itagty, and provides greater
certainty as to its operation. In particular, teeisions in section 8 more clearly
delineate the various pathways by which investnreatiditional capacity may occur,
and the processes, rights and obligations invoinezhch option.

The ACCC provides further views on individual adpeaf the revised framework in
this and the following chapter.

5.8.2 Industry consultation - RCG process and votin g rights of ‘new
entrants’

5.8.2.1 June 2011 HVAU

Section 9 of the June 2011 HVAU deals with industgsultation on additional
capacity projects. It provides for the convenindRe¥G meetings, voting rights of
RCG members, and the endorsement by the RCG doftimeat projects through
several stages of project development and implestient

130 ARTC, Explanatory Guide - ARTC Response to ACCZM Position Paper, 8 April 2011, p. 25.
131 ARTC, Explanatory Guide - ARTC Response to ACCZM Position Paper, 8 April 2011, p. 26.
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5.8.2.2 ACCC view

The ACCC set out a view on the RCG process in theebhber 2010 HVAU,
including recognising the benefits of investmertisiens being made in consultation
with relevant stakeholdef€? The June 2011 HVAU incorporates recommendations
made by the ACCC in the Position Paper, and thesdetailed in the following
chapter.

The ACCC wishes to highlight, however, a changetha been made following
discussions between ARTC and the NSWMC.

Section 9.2 sets out the constitution and votiggts of RCG members. Section 9.2(f)
provides that:

In determining voting entitlementther than for the purposes of endorsing
project assessment s¢ction 9.4(fland any stage beyond th&RTC may,

at its discretion, include any coal gtkm in thecPry Zone which ARTC
reasonably expects will become contracted coal gtnthe current calendar
year or for any of the following nine calendar y@ammediately following
the completion of the proposed project. To avadiat ARTC may, in
exercising this discretion, determine that a prosipe access holder which is
not a current member of RCG has a voting entitldmen

The intent of this provision is for potential nemti@nts — that is, parties that have not
yet entered access agreements to become ‘Accedsridiol to have an opportunity

to participate in the RCG process. In the PosiBaper the ACCC considered that
this was appropriate>

The ACCC also recognised, in relation to the edaivgprovision in the September
2010 HVAU, the concerns of stakeholders that tleusion in the RCG process of
parties without contracted entitlements had themal for perverse outcomes; that
is, a party without a contractual commitment focess charges may be involved in
endorsement of a project but subsequently not émemarket, thereby leaving
incumbent parties with higher access prices tofpathe new capacity’*

The ACCC considered that the original version atise 9.2(f) provided an
appropriate balance between the interests of nésargs and incumbents. Following
discussions between the NSWMC and ARTC, the teitalits in the extract above
was added to the section. The ACCC does not canidethis new text alters its
earlier view. Rather, the new text simply clarifeepoint in project development at
which decisions regarding investment in new cagauoi likely to have a material
impact on access charges paid by users with canédeentitiements.

5.8.3  ‘Point of commitment’ by ARTC

In the December 2010 Position Paper, the ACCC w#seoview that the September
2010 HVAU should be amended so that it is clearnda@oint of commitment was
reached in relation to a particular investmentgxnjthat is, the point at which ARTC
would choose to fund and progress a project, ooshmot to continue and allow for

132 ACCC, Position Paper, pp. 322-323.
133 ACCC, Position Paper, p. 385.
134 ACCC, Position Paper, p. 385.
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user-funding. It appeared to the ACCC that a bigdiacision to commit to provide
that capacity could be made at the ‘project assesgrstage of the RCG process.

The June 2011 HVAU incorporates new provisions tidige ARTC to state, at each
stage of project development, its intentions astiether it will fund the next stage in
the process. These new obligations are in secid{s), 9.4(c), 9.5(c) and

9.6(b)(i)(B)).

The ACCC is of the view that these obligationsawpropriate, as they provide
greater certainty and transparency to access seekehe decisions ARTC makes in
relation to additional capacity investment. If ay&tage throughout the RCG process
ARTC decides not to fund a project, it is also tiegpito promptly inform the relevant
parties of its decision. While the ACCC took thewiin the Position Paper that there
should be a single point of commitment, the ACC@siders that ARTC’s approach
provides for flexibility in determining what thabmt should be, which may vary
depending on the particular project, and is theeséppropriate.

5.8.4 User-funding

5.8.4.1 Availability of user-funding

In the December 2010 Position Paper, the ACCC emipdc the need for the
investment framework to clearly specify the avallgbof user-funding. While the
ACCC recognised that the September 2010 HVAU preihr user-funding in
certain circumstances, it considered that user#ighchust in general operate as an
alternative or fallback where ARTC decides notund capacity expansions itself.
The ACCC was of the view that if a user-fundingioptoperated in this manner, it
should provide certainty to coal producers thdtraiwork capacity expansions will
occur, and thereby provide sufficient certaintyit@erpin complementary investment
in new mines and mine expansions. Further, it shaldo incentivise ARTC to make
efficient and timely investment decisions. ThatARTC will not earn a return on
user-funding contributions, hence ARTC should hew@e incentive to pursue
capacity expansions in response to demand or oiefargo earning additional
returns. As investment decisions require RCG emoest, this should also
incentivise ARTC to invest efficiently; that isviestment proposals are subject to
scrutiny by user&®

In the June 2011 HVAU the provisions relating terdsinding are set out in section
10. The section provides that, if ARTC choosestodtind a project development
stage, or ceases development of a project, thenCA& a ‘Contributor’ willing to
fund the project may negotiate a user-funding agese. The section goes on to set
out how the Contributor may recover its contribatiand provides for dispute
resolution pursuant to the arbitration process usdetion 3.15 of the HVAU in the
event of a dispute.

The ACCC is of the view that this clear statemdrthe availability of user-funding,
in the event that ARTC decides not to proceed wifinoject, appropriately addresses
the comments made in the Position Paper.

135 ACCC, Position Paper, p. 318, 330-331.
136 ACcCC, Position Paper, p. 324.
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5.8.4.2 User funded capital contributions and ‘equitable reonciliation’

In the December 2010 Position Paper the ACCC rasedrthat a consequence of
including user-funding provisions in the HVAU wdémat there should be clear and
certain provisions on the treatment of user couatidms, and how access charges for
user-funded capacity will be determined and codiett’ The ACCC was of the view
that the ‘equitable reconciliation’ provisions hetSeptember 2010 HVAU were
largely appropriate, and the ACCC reiterates isvei on those provisions hér&.

The ACCC did, however, take the view that furtbaritication was needed around
the requirement that ARTC be ‘economically no warfeas a result of equitable
reconciliation. The ACCC was concerned that thigctive may operate to limit the
usefulness of user-funding, as given that ARTC moll earn a return on user-funded
contributions, it would in one sense be ‘worse’ d@the ACCC understood however
that ARTC'’s intent with the provision was for ARTYeturn on existing assets not to
be reduced as a result of capital contributionsifem Access Holdér?

ARTC has included, at section 10.2(b), a definindreconomically no worse off’ to
clarify that the phrase has this intended meaning.

5.8.5 ARTC decision-making criteria

5.8.5.1 General

In the December 2010 Position Paper, the ACCC deal/views on the decision-
making criteria ARTC should adopt when making irtireent decisions. In particular,
the ACCC stated that:

... if the user-funding option is effective, the und&ing does not need to be
highly prescriptive in respect of ARTC’s own comial decision-making
criteria. As noted above, it is appropriate for tinelertaking to allow ARTC
to make decisions regarding the running of its fess, especially
commercially significant decisions relating to nrajovestment.

If the user-funding option is effective, it is ligeo be appropriate for ARTC
to exercise subjective discretion in relation te tommercial viability of
Additional Capacity sought by an Applicant, or recoended by the
HVCCC, where ARTC is deciding whether to fund thédAional Capacity.
ARTC should be incentivised to exercise its disoreproperly in these
circumstances or risk forgoing a return on the stw@nt project.

On the other hand, it will be important that whARTC has chosen not to
fund and users are resorting to user funding, guoéstbn of ARTC whether to
proceed to physically build in that circumstancbased on objective
grounds. In any event, that decision would be sulie ACCC arbitration in
the normal mannéf?

187 ACCC, Position Paper, p. 325.
138 ACCC, Position Paper, pp. 372-374.
139 ACCC, Position Paper, p. 374.
140 Accc, Position Paper, p. 325.
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The ACCC provided detailed recommendations on impleting this approact’
many of which have been incorporated into the A1l HVAU and are detailed in
the following chapter.

The ACCC notes however, that ARTC has revisedrhiestment framework to set
out its decision-making criteria in a new sectidn The section distinguishes
between ‘Technical Criteria’, which ARTC will assesn an objective basis, and
‘Financial Criteria,” which ARTC will assess on@abgective basis, consistent with the
ACCC's views.

5.8.5.2 Legitimate business interests

One of the ‘Technical Criteria’ that ARTC may caresi in deciding to proceed with
an investment project is whether the infrastructerpiired to provide the additional
capacity does not otherwise compromise ARTC's il@gite business interests, except
that this will not include consideration of anytbé factors included under the
Financial Criteria.

The September 2010 HVAU also included a similagne&fce to ‘legitimate business
interests’, and in the December 2010 Position RaperACCC accepted that it is
reasonable that ARTC be able to consider whethec@anmendation by the HYCCC
or a request by an Applicant for Additional Capacibmpromises its ‘legitimate
business interests,” whether it is being funded®ByC or is subject to a user-funding
agreement.

The ACCC recommended, however, that the HVAU beralad so that it is clear that
the interests contemplated under the ‘legitimatgrmss interests’ criterion can only
be those not already covered by the financial @ait@and that if ARTC was
contemplating interests other than those alreadit dath in the section, they should
be specified.

The ACCC welcomes the specification that ‘legitimbtisiness interests’ as
contemplated under the Technical Criteria do nobiiporate those already dealt with
under the Financial Criteria, and this is consistgth the ACCC'’s view. The ACCC
also notes that:

= |f ARTC decides not to proceed with a Project om@ghounds that it does not
satisfy the Technical Criteria, including whetheRRC’s legitimate business
interests would be compromised, ARTC must providerelevant party with
written reasons why its legitimate business intsresuld be compromised
(section 11.1(a)).

=  Because ARTC's decision not to proceed on a pdatiground must be in
ARTC's ‘reasonable opinion’ (section 11.1(a)),hétrelevant party receives
ARTC'’s written reasons and is of the view that ARS Gpinion is not reasonable,
that party may dispute ARTC’s decision (sectionl{)).

= A dispute over whether ARTC'’s legitimate businegsriests would be
compromised will be arbitrated under the dispusalgion provisions in the

141 ACCC, Position Paper, pp. 349-359.
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HVAU, with the ACCC as the ultimate arbitrator ohether ARTC’s opinion that
its legitimate business interests would be compsenhis reasonable.

The ACCC is therefore of the view that the incogtimm of the phrase ‘legitimate
business interests’ in this context is appropriate.

5.8.6 Capacity delivery - commercial viability cond itions precedent

In the December 2010 Position Paper, the ACCC w#seoview that ARTC and
access seekers should be able to negotiate teomsdadelivery of additional
capacity that has been committed to under the H#AMdstment processes.

The ACCC consequently recommended that the condifooecedent to the delivery
of Additional Capacity included in the ‘Train P&®lchedule’ to the Indicative Access
Holder Agreement should be removed. These condifiwacedent provided that,
notwithstanding that a party had entered an aaz@#sact on the basis of new
capacity coming online in the future, if ARTC catesiied that a listed or new project
was no longer commercially viable to ARTC whersitlue to be completed (having
regard to ARTC'’s total investment program and tvelability and cost of capital to
ARTC when compared to the rate of return approvedeuthe HVAU), then ARTC
would:

= offer the Access Holder the opportunity to makegpital contribution to the
project, in which case the principles applicabledpital contribution in the
HVAU would apply; or

= if requested by the Access Holder, enter into gadt negotiations with the aim
of securing alternative funding arrangements tovdehl particular project.

The ACCC understands that these conditions arguesito deal with the situation
where there is a time lapse between when additeapcity has been agreed to
under the terms of the HVAU, and when constructibthe Additional Capacity is to
be finalised, during which time the cost of fundiongARTC changes, rendering the
project no longer commercially viable to ARTC basedts previous assessments of
the cost of funding.

The ACCC also noted that any grounds for reassgssproject due to change in
circumstances that are beyond ARTC'’s control (fameple, a change in ARTC'’s
ability to get funding preventing ARTC from beinplato complete the project on the
terms agreed) should be negotiable and set obkeiagreements between ARTC and
the parties contracting for the capacity.

5.8.6.1 The June 2011 HVAU

ARTC has not removed the conditions precedent fitwrlrain Path Schedule as
recommended in the Position Paper. Rather, ART@#alihat ‘the increased clarity
around the user recovery options and the obligaboregotiate a user funding
agreement should sufficiently deal with the ACCEicerns.*? Further, ARTC
submits that it *has dealt with the uncertaintyss the HVAU via the Revised

142 ARTC, Explanatory Guide - ARTC Response to ACCCAt/Position Paper, 8 April 2011, p. 28.
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Investment Framework in the HVAU and the commenrgiability Condition
Precedent now reflects the intent to the Revisgddtment FrameworkR*3ARTC

also accepts that the commercial viability Conditikrecedent remains a negotiable
clause in the contract, with recourse to the ACGG@raitrator in the event of

dispute™**

5.8.6.2 ACCC view

The ACCC notes ARTC'’s acceptance that the comnlencikility provisions set out
in clauses 4.4(a)(iii) and 4.4(b) of the Train P&tthedule in the IAHA are negotiable
clauses and that in negotiating this clause irtiogldao an individual agreement, the
relevant access seeker has recourse to the AC@miamtor in the event of dispute.
It is also assumed that, particularly in the cdsaser-funded additional capacity, in
practice a more detailed construction and developtimetable would be developed
for each project.

The ACCC therefore reiterates its view that clausé&)(iii) and 4.4(b) of the Train
Path Schedule are indicative provisions only angl beasubject to genuine
contractual negotiations to reflect the applicatdteumstances for ARTC and the
relevant access seeker. In this regard these pyosiare appropriate.

143 ARTC, Explanatory Guide - ARTC Response to ACCZM Position Paper, 8 April 2011, p. 28.
144 ARTC, Explanatory Guide - ARTC Response to ACCZM Position Paper, 8 April 2011, p. 28.
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6 Assessment of the June 2011 HVAU - other issues

The following table sets out the ACCC’s view on hisaues raised in the December 2010 Position Fegwer been resolved in the June 2011
HVAU. Issues discussed in the previous chapteciags-referenced. Many of the issues discussdddithapter are either of a minor nature,
non-controversial, or go to matters of drafting.iAshe previous chapter, issues in the table egarased according to the chapters within
which they appeared in the Position Paper. If anadhas been discussed in the previous chapteisddécision, it is cross-referenced.

Issue Position ARTC response and ACCC view
Paper Ref

4 Preliminary Matters

HVAU term PP Ch 4, p. | This aspect of the June 2011 HVAU is discussedhapter 5.
61.

5 Financial Model

Consistent implementation of Interest during Constuction | PP Ch 5.2, | Under the June 2011 HVAU, ARTC has revised thenitein

(IDC) for Segment and Non-Segment Specific Assets p. 73. of Non-Segment Specific Assets under section Jtdwide
that these assets are not Segment Specific Asseggldition,

The ACCC considered that IDC should be implemeirtex ARTC has revised the implementation of IDC undetiea

consistent fashion when calculating returns on Segrand 4.5(a)(vi) in relation to these assets.

non-Segment Specific Assets respectively undeddfiaition

of Economic Cost contained in sections 4.4(a)6d 4.4(a)(vi) The ACCC notes that as Non-Segment Specific Asbgts,

of the September 2010 HVAU. definition, are not Segment Specific Assets underJune

2011 HVAU, the ACCC considers that ARTC has adegjyat
addressed the views in the Position Paper.

Consistent inclusion of opex in the RAB PP Ch 5.9, | This aspect of the June 2011 HVAU isusised in Chapter 5,
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p. 87.

Timing of cash flows in Financial Model PP Ch 5.9, | This aspect of the June 2011 HVAU is discussednapter 5.
p. 86.

Segments without valuation PP Ch 5.3, | The ACCC considers that removal of these Segmenns the
p. 72. 2011 HVAU negates the need for RAB values for these

The ACCC noted that no DORC or NSWRAU valuationsene Segments at this time.

proposed for two Segments in Schedule E of theeBaper

2010 HVAU, and that in the absence of such, theggrents

should be assigned a RAB value of zero.

Depreciation of Segment Specific Assets PP Ch 5.9, | This aspect of the June 2011 HVAU is discussedhapter 5.
p. 87.

Clarification of ACCC annual compliance assessment PP Ch 5.11,| The ACCC considers Schedule G of the June 2011 HVAU

process pp. 90-92. | incorporates appropriate revisions that addressidve

The ACCC considered revisions to section 3 of Salee® of
the September 2010 HVAU were required in order to:

= Clarify that the ACCC is not required to provideARTC
any submissions made in confidence to the ACCC;

= Clarify that the ACCC'’s discretion in relation to
performance of its functions under the HVAU is not
fettered; and

= Require ARTC to provide information to consultants
engaged by the ACCC, who are subject to a number of

general prohibitions on making unauthorised disgles of

expressed in the Position Paper.
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information.

The ACCC also considered that section 5(c) of 8ukedule
was an inappropriate constraint on the ACCC’s perémce of
its functions under the HVAU and should be deleted.

Clarify ACCC annual compliance assessment timetablis PP Ch 5.11,| The ACCC considers Schedule G of the June 2011 HVAU
indicative only p. 92. incorporates appropriate revisions that addressidve
expressed in the Position Paper.

The ACCC considered that Section 5(a) of Schedubé iGe

September 2010 HVAU should specify that the progose

timeframe is indicative only, and that section Xbpuld be

removed as it was redundant.

6 Pricing

Grandfathering arrangements PP Ch 6.4, | This aspect of the June 2011 HVAU is discussednapter 5.
p. 138.

Pricing under IAHA where no Part IlIA Access PP Ch 6.7, | This aspect of the June 2011 HVAU is discussednapter 5.

Undertaking in force p. 147.

ARTC not to excuse TOP obligations PP Ch 6.8, | ARTC has proposed under section 4.9(d) of the 2044
p. 149. HVAU that if it elects to waive TOP charges for Swe

The ACCC considered that ARTC should not be entitte
increase access charges for an Access Holder WREFE has
agreed to reduce some or all of another AccessdfisldOP
liability relating to common Segments.

benefit of an Access Holder, it cannot recoverehgaived
TOP charges through Unders and Overs, or incréeBS&d
charges for other parties. Section 4.9(e) providasARTC
shall not be taken to have waived TOP chargeshfosble
benefit of an Access Holder if the waiver occurdenmclause
11 of the IAHA and, in ARTC’s reasonable opiniarill
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result in use of a more efficient service.

The ACCC considers that it is appropriate for théAd to
provide for price signals for parties to utilise mefficient
services, and that ARTC’s proposed amendments ghoul
promote the efficient operation of, use of and streent in
infrastructure, while still providing sufficient ige certainty
for persons wanting access to the service.

Consequently, the ACCC considers that these amamndme
adequately implement the view expressed in thetiBosi
Paper.

Determination of the efficient train configuration PP Ch 6.4, | This aspect of the June 2011 HVAU is discussedhapter 5.

(Indicative Service) p. 135.

Removal of unnecessary price cap PP Ch 6.8, | The price cap has been removed in the June 2011LHVA
p. 149. which the ACCC considers addresses the view irPthgtion

The ACCC considered that the HVAU should providéicient Paper.

price certainty without the price cap proposed urgkztion

4.2(d), and that this section should thereforegmeaved.

ARTC should consider the Indicative Access Chargelnen | PP Ch 6.2, | The ACCC does not consider that it is necessarpARFC to

determining charges for Non-Coal access rights p. 126. incorporate this suggestion in order for the 20MAHM to be

The ACCC suggested that ARTC may be able to provide
greater pricing certainty for non-coal access sexhg
determining charges for Non-Coal access rights witfard to
Indicative Access Charges for Indicative Services.

considered appropriate, as the charge differeatigirovisions
in relation to non-coal access rights, as welhasavailability
of dispute resolution, are sufficient.
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Consistent references to non-coal flagfall componén PP Ch 6.2, | The ACCC considers that the amendments incorporated
p. 127. the June 2011 HVAU adequately address the ACCC wnew

The ACCC noted an inconsistent reference in seetibh of the Position Paper.

the September 2010 HVAU, where the flagfall compuaneas

determined by reference to a relevant Segmengr#thn a

relevant Pricing Zone.

The ACCC considered that ARTC should revise the KMA

provide for the non-coal flagfall to be calculatetd applied on

a consistent basis.

Review of GTK-based pricing PP Ch 6.4, | This aspect of the June 2011 HVAU is discussedhapter 5.
p. 134.

Operator consultation during determination of efficient PP Ch 6.4, | This aspect of the June 2011 HVAU is discussedhapter 5.

train configuration (Indicative Service) p. 136.

Mandatory resubmission of efficient train configuration PP Ch 6.4, | This aspect of the June 2011 HVAU is discussedhapter 5.

(Indicative Service) variation application p. 136.

Option to transition to efficient train configurati on PP Ch 6.4, | This aspect of the June 2011 HVAU is discussedhapter 5.

(Indicative Service) for existing Access Holders p. 137.

Timeframe for determining Interim Indicative Access PP Ch 6.5, | The ACCC considers that section 4.20(h) of the @i

Charge pp. 140-141] HVAU provides for the charge determination prodess

The ACCC suggested that ARTC may need to revise the
timeframes in section 4.18 of the September 2018
ensure that the section will operate as intendegending on
when the undertaking commences.

operate as intended.
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Improved clarity for calculation of non-Indicative charges | PP Ch 6.5, | The ACCC considers that the June 2011 HVAU adeguate
_ _ o p. 143. addresses the concern expressed in the Positian Bap
The ACCC considered that the charge differentiafamtors providing for users of non-Indicative services egatiate with
under the September 2010 HVAU did not provide sisfit ARTC, and to seek ACCC arbitration in the evena dispute.
clarity and transparency for non-Indicative coangsof the
Network about how their charges will be calculaiedluding
the specification of price differentials.
7 Negotiating for Access
Network Exit Capability PP Ch 7.4, | This aspect of the June 2011 HVAU is discussedeatgr
p. 172. detail in Chapter 5.
Clarification for ‘mutually exclusive’ access applcations PP Ch 7.8, | This aspect of the June 2011 HVAU is discussedhapter 5.
p. 187.
Dispute resolution on the Tier 1 terms PP Ch 7.2, | ARTC has proposed a term of five years for the Rijfel
p. 161. HVAU, which is discussed in greater detail in Clea.
The ACCC noted in the Position Paper that if arreypgate
degree of certainty could be achieved via an apptgpterm The ACCC considers that the five year term propdmsed
for the HVAU, it may not be necessary for the ACtotave a ARTC is appropriate. For the reasons given in th&t®n
continuing role arbitrating disputes on Tier 1 terfhhe Paper, the ACCC does not consider it necessamhéACCC
ACCC'’s view on this issue will therefore dependtba final to have a continuing role arbitrating disputes @@r T terms.
view taken on the term of the HVAU.
Access agreements for non-coal services PP Ch 7.2, | This aspect of the June 2011 HVAU is discussedhapter 5.
p. 165.
Reservation of non-coal paths PP Ch 7.2, | The ACCC considered In the Position Piaé the

September 2010 HVAU revisions to the non-coal path
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p. 166. reservation provision may facilitate the transit@fmon-coal
users to new access arrangements, provided thiasiss
regarding the practical implementation of the HVAU
(including transitional arrangements) were addmrsse
Transition is discussed in Chapter 5.

Prudential Requirements — ‘ARTC'’s reasonable PP Ch 7.3, | The ACCC notes that ARTC has amended section 3odtee
satisfaction’ p. 167. June 2011 HVAU as recommended in the Position Paper
ARTC to amend section 3.4(e) on Prudential Requerégmto For the reasons set out in the Position PapeA@E@C is of
insert ‘to ARTC’s reasonable satisfaction’ to imtuze an the view that the revisions are appropriate.

objective element to the section.

Involvement of Operator in negotiations and dispute PP Ch 7.6, | The ACCC notes that ARTC is of the view that ‘tlxés@ng
resolution p. 175. wording permits Operator involvement in negotiatadrihe

ARTC to give greater recognition to the abilityaof Operator
to take part in negotiations of an OSA and provicsd the
dispute resolution and arbitration provisions appldisputes
involving an Operator and negotiation of the OSA.

OSA. ARTC does not wish to strengthen the Operatuesto
the extent that an operator may negotiate the OBAthe
Access Holder*®

The ACCC also notes that ARTC has included se@&iaB(b)
in the HVAU which sets out that an Operator mayhwine
Access Holder’s consent, participate in a dispotéiad by
the Access Holder in relation to the OSA.

The ACCC accepts ARTC's view in relation to prowigli
additional strengthening the role of the Operator i
negotiations, as the revisions to section 3.15(bYyide

145 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 12.

89




Operators with greater recognition in dispute nesoh and for
that reason, and the reasons provided in the Bo$taper,
considered to be appropriate.

Confidentiality

The ACCC considered that it was necessary for ARTC
amend the confidentiality provisions of the HVAWHA and
OSA to:

=  Provide for disclosure of confidential informatitmthe
ACCC;

= Provide for references to ‘Providers’ and ‘Recesvef
confidential information to refer to transmissidn o
confidential information between ARTC and Access
Seekers only; and

= Prevent disclosure of competitively sensitive infation
among competing participants of the HYCCC and RCG.

PP Ch 7.7,
pp. 176-177

The ACCC notes that ARTC has revised section 3then
June 2011 HVAU as recommended in the Position Pajper
ACCC notes that equivalent revisions are incorpsat &
clause 15 of the IAHA and clause 18 of the OSA.

The ACCC considers that these amendments adequately
address the concerns expressed in the Positiom.Pape

Transition PP Ch 7.8, | This aspect of the June 2011 HVAU is discussednapter 5.
p. 185.

8 Agreements

IAHA to provide for a minimum Monthly Tolerance Cap PP Ch 8.1, | The ACCC considers that the revised definitionhaf Target
p. 198. Monthly Tolerance Cap (TMTC) included in the JuRd 2

The ACCC considered that it was appropriate forir@mum
level of Tolerance for each period to be set to/joi® certainty
for Access Seekers, and that the RCG would be proppate

HVAU adequately addresses the views expressecin th
Position Paper.
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forum to determine any changes to this level thincihg
construction of Additional Capacity.

Consequential changes to uplift provisions PP Ch 8.3, | The ACCC considers that this provision is apprdpria

p. 204.
The ACCC considered that, in order to facilitathiagement of

alignment objectives, consequential amendmentshbaay
required to the provision in the IAHA that provides
automatic uplift of Tier 1 (Mandatory) Provisiorepending
on the final view on the appropriate term of the A/

9 Performance and Accountability

Transparency and objectivity of Network Path Capability PP Ch 9.3, | This aspect of the June 2011 HVAU is discussedhapter 5.
determination p. 229.

Rebates for failing to provide certain Tolerance pth usages | PP Ch 9.3, | This aspect of the June 2011 HVAU is discussedhapter 5.

p. 231.

Independent audit of system TUT PP Ch 9.3, | This aspect of the June 2011 HVAU is discussedhapter 5.
p. 232.

Clarify availability of equitable remedies under acess PP Ch 9.2, | This aspect of the June 2011 HVAU is discussednapter 5.

agreements p. 219.

Inclusion of performance incentives PP Ch 9.5, | This aspect of the June 2011 HVAU is discussednapter 5.
p. 235.
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10 Capacity Management

Relationship between System Assumptions and track- PP Ch 10.2,| This aspect of the June 2011 HVAU is discussednapter 5.
related System Assumptions p. 246.
Use of System Assumptions to determine Capacity PP Ch 10.2,| This aspect of the June 2011 HVAU is discussedhapter 5.
p. 247.
Written reasons to be given to HVCCC / relevant Appicant | PP Ch 10.3,| ARTC has amended section 5.2(d)(iii) of the Jun&120
who is not a member of the HYCCC where ARTC disagres | p. 251. HVAU to set out that:
with HYCCC
...where ARTC disagrees with the v_iew .
ARTC to be obliged to provide written reasons ® HVCCC E@éecsée(‘;r%’ itfhreeg'u\(/egtceg' tAo'fggAV;'glf’cr;r‘]’t"thtehree
(or an Applicant where t.hat Appllca}nt Is not a menpbf the that Applicant is not a member of the HVCCC)
H_V(?CC) Whe_n ARTC d|SagreeS_W|th the HVCCC's ASSESHI with written reasons, subject to confidentiality
within 10 Business Days of receipt of that assessmidere is restrictions, why it disagrees with the HYCCC'’s
no obligation to disclose confidential information. assessment within 10 Business Days of receipt of
that assessment, or such other period as agreed
with the HYCCC and will ask the HVCCC to
consider ARTC's reasons and provide its revised
view within a specified timeframe.
The ACCC is of the view that section 5.2(d)(iii)tbe June
2011 HVAU conforms to the relevant recommendatiortbe
Position Paper.
Capacity Reservation mechanism to be removed PP Ch 10.4,| The section on Capacity Reservation for Non-Coaless
p. 254. Rights has been removed from the June 2011 HVAU.

The provision regarding the capacity reservatiochmaaism to
Non-Coal Access Rights should be removed from tWaUbl.
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Capacity shortfall — Allocation other than on an egitable

PP Ch 10.5,

ARTC has amended section 5.4(a)(ii) of the Jundl 2d\YAU

basis only if consistent with efficient utilisationof Capacity | p. 264. so that it sets out that:
and Coal Chain Capacity
‘Capacity remaining after the allocation of
ARTC should only be able to allocate capacity othan on an t%??ﬁ?é”ﬂﬂf&;i@fiﬁ?@-éaé(igcvrvé't'igﬁ al”nocate"
eq.UIta.ble basis m_the Sh.o.rt term_ !f I !S COﬂSlSWIth the exercising its discretion, ARTC must take into
objective of ensuring efficient utilisation of Cajity and Coal account its contractual obligations under Access
Chain Capacity during the Capacity Shortfall artéraf Agreements but may allocate Capacity other than
considering recommendations provided by the HVCCC. on an equitable basis if it is consistent with the
objective of ensuring efficient utilisation of
Capacity and Coal Chain Capacity during the
Capacity Shortfall and after considering any
recommendations provided by the HYCCC under
section 5.3(a)(ii).’
The ACCC is of the view that section 5.4(a)(iitlbé June
2011 HVAU conforms to the relevant recommendatiortbe
Position Paper.
Capacity shortfall — Best endeavours obligation taninimise | PP Ch 10.5,| ARTC has included section 5.4(a)(iii) in the Ju@d 2 HVAU
affected access seekers when reallocating capacity p. 264. which sets out a best endeavours obligation toethice
availability of contracted access rights from Igexints not
ARTC to be obliged to use its best endeavours veixencising affected by shorter term Capacity Shortfalls.
its discretion to allocate capacity under the sfraddrm capacity
shortfall provisions, to the extent practicablenta reduce The ACCC is of the view that section 5.4(a)(iii))tbé June
contracted access rights from load points not tdteby the 2011 HVAU conforms to the relevant recommendatiorthe
Capacity Shortfall. Position Paper.
Capacity shortfall — Minor changes PP Ch 10.5,| ARTC has amended clauses 6.2(a)(ii) and 6.2(adfiithe
p. 265. IAHA to align to section 5.4(a)(ii) and 5.4(a)(iir) the June

Section 5.5(a)(ii) of the September 2010 HVAU alalise

2011 HVAU and amended sections 5.4(a)(ii) of theAtiMas
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6.2(a)(ii) of the IAHA are not the same. Amend BattARTC'’s
intended wording is reflected in both provisions.

Section 5.5(a)(ii) contains a reference to ‘subeadi)’. This
provision be amended so that it accurately refetsubsection
(a)(i)’ as appears to have been intended.

recommended.

The ACCC is of the view that these minor amendmtntke
June 2011 HVAU conform to the relevant recommeiodatin
the Position Paper.

Threshold for capacity resumption PP Ch 10.7,| This aspect of the June 2011 HVAU is discussedhapter 5.
p. 272.

Certain trading provisions to be included as Tier 1 PP Ch 10.9,| The ACCC notes that ARTC has included clauses d6d6

(mandatory) provisions p. 274. 16.8 as a Tier 1 (mandatory) provisions, and tlatse 16.7

ARTC to include clauses 16.6, 16.7 and 16.8 asTier
(mandatory) provisions.

ACCC also noted that there is no obvious reason cldnyse
16.3, relating to permanent trades, is not a Tigndndatory)
provision.

has also been included as a Tier 1 provision t@xtent it
relates to clause 16.4.

Further, the ACCC notes ARTC’s argument that ‘& hat
included clause 16.3 of the IAHA as it does nota®e coal
chain alignment issues arising if an Applicant $dug have
different arrangements (or no arrangement at 4fl) The
ACCC agrees that inclusion of these particular {gions
relating to permanent trades are not necessathégourposes
of consistent application of capacity managemeaoiiogols
across relevant coal access seekers.

Therefore, the ACCC is of the view that the amenikne
including clauses 16.6, 16.7 and 16.8 as Tier In(fatory)
provisions conforms to the relevant recommendatiorise

146 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 20.

94



Position Paper.

Circumstances in which ARTC can assign or novate AN PP Ch ARTC has amended clause 16.1(a)(i) of the IAHAdomt
without Access Holder consent 10.10, p. assignment or novation without consent where the
278. management of the relevant Network is transferoezhbther
Clause 16.1 to be amended so the IAHA can onlysbigaed of party. ARTC is of the view that this ‘is intendexdover the
novated without Access Holder consent only inH@ specific circumstances where ARTC sells or is directed ldtse
circumstances referred to in the NSW Lease anthgi) assets. In such cases, ARTC requires the abiliagsign or
assignment involves the transfer of the whole efdbcess novate, without consent, those interests and righter the
agreement. AHA that are attached to the assets being s8ld.’
The ACCC is of the view that ARTC’s amendmentsléuse
16.1(a)(i), including the amendments covering the
circumstances where ARTC has transferred manageshent
the Network, conform to the relevant recommendatiorthe
Position Paper.
Requests to transfer rights by an Access Holder nab be PP Ch ARTC has amended clause 16.2 of the IAHA containdtie
unreasonably withheld 10.10, p. June 2011 HVAU so that it sets out that:
279.

Clause 16.2 of the IAHA to be amended to include an

obligation on ARTC to not unreasonably withhold sent to a
request by an Access Holder to transfer rights utigerelevant
Access Agreement.

‘Except as set out in clause 16.3 and clause 16.4,
the Access Holder may not license, assign,
novate, sell, trade, sub-licence or otherwise
dispose (“transfer”) of this agreement, its intéres
in the subject matter of this agreement or any
right under this agreement without the prior
written consent of ARTC, such consent not to be
unreasonably withheld.’

147 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 20.
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The ACCC is of the view that the amendments tosgdl6.2
of the IAHA conforms to the relevant recommendationthe
Position Paper.

ARTC to seek HVCCC views on all trades PP Ch ARTC has amended clause 16.6(c) of the IAHA so ttihat
10.12, p. HVCCC's view will be sought on the impact of tradesere
Clause 16.6(c) of the IAHA to be amended so thatvibws of | 282. relevant.
the HVCCC are sought in relation to all trades (relrelevant)
under clauses 16.3 and 16.4. ARTC to continue tabibeto The ACCC is of the view that the amendments tosgau
rely on the HVCCC's view as to the impact of a &ad 16.6(c) of the IAHA conform to the relevant reconmdations
in the Position Paper.
HVCCC acceptance of a ‘safe harbour’ trade will costitute | PP Ch ARTC has amended clause 16.4(a)(iv) of the IAHA ¢at
evidence that the trade will not adversely impact Gal 10.12, p. acceptance of the trade by the HVCCC as an acdegdtain
Chain Capacity 284. of evidence required for a trade to be considesate’
harbour.’
Clause 16.4(a)(iv) of the IAHA to be amended sa #évadence
of the HVCCC'’s ‘acceptance of the trade’ will canhge the The ACCC is of the view that the amendments tosgau
warranty required by ARTC that the trade will ndvzarsely 16.4(a)(iv) of the IAHA conform to the relevant
impact Coal Chain Capacity. recommendations in the Position Paper.
All non-safe harbour trades to be considered by the PP Ch ARTC has amended clauses 16.6(c) and 16.4(d){feof
HVCCC 10.12, p. IAHA so that all non-safe harbour trades will bexsidered by
287. the HVCCC as to the impact of the trade on CoalitCha

Clause 16.4(d) of the IAHA to be amended so thal GRS
obliged to seek and consider in good faith the menendations
of the HVCCC in relation to all non-safe harbowades as to
the impact on capacity.

Capacity, and the Capacity entitlements of otheess
holders.

ARTC has included amendments to section 16.4(d(i)
provide an entitlement for ARTC to refuse a noredadrbour
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trade if no HYCCC advice is receivéd,

The ACCC is of the view that the amendments tosgau
16.6(c) and 16.4(d)(i) of the IAHA conform to thelevant
recommendations in the Position Paper.

Treatment of traded path usages under the system TU PP Ch This aspect of the June 2011 HVAU is discussedhap@er 5.
10.13, p.
289.

Trading - Consultation with HVCCC PP Ch ARTC has amended clause 16.4(a)(iv) and 16.6(t)eof
10.14, p. IAHA as sought and also amended clause 16.4(l)ecfAHA

Clause 16.6(c) of the IAHA to be amended to cleseyout a | 293. as sought.

specific obligation on ARTC consult with the HVC@G@d

consider its views in good faith in relation to @#ldes under The ACCC is of the view that the amendments tossau

16.3, 16.4(a) and 16.4(d) as to the impact of tadeapacity. 16.6(c), 16.4(a) and 16.4(d)(i) of the IAHA confotmthe

relevant recommendations in the Position Paper.

The reference to ‘clause 16.4(c)’ in clause 16.&mcorrect

and should instead refer to clause 16.4(a).

Publication of written reasons following review oftiming for | PP Ch ARTC has amended clause 16.8 of the IAHA as soaigtht

non-safe harbour trades 10.15, p. clarified the time by which the review must be cocigd.
295.

Clause 16.8 of the IAHA to be amended so that ARSTC
obliged to provide written reasons for its decismmether to

reduce or maintain the two week decision periocafigproval of

non-safe harbour trades.

The ACCC is of the view that the amendments tossgau
16.8(a) and (c) of the IAHA conform to the relevant
recommendations in the Position Paper.

148 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 21.
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Consent not required for a change in rail Operatorsvhere | PP Ch ARTC has amended clause 11.5(a)(ii) of the IAHA&ve the
there is no impact on capacity 10.17, p. effect of deeming that the use or operation of a-S8ompliant
300. Service will not have an adverse impact on CapaCibal
Clause 11.5 of the IAHA be amended to provide ftess Chain Capacity or the Capacity entitlement of aapttcess
Holders can make use of different Operators witlhawing to holder, where the Non-Compliant Service has theesam
obtain consent from ARTC to use a Non-Complianviger Service Assumptions.
where the difference in the characteristics oftthms utilised
by the different Operators does not have any impact The ACCC is of the view that the amendments tosdau
capacity. 11.5(a)(ii) of the IAHA conform to the relevant
recommendations in the Position Paper.
Ability of ARTC to withhold consent where reductionin PP Ch ARTC has included a new clause 11.5(d) in the IAlHA
TOP charges 10.17, p. provide that ARTC will not unreasonably withhold @onsent
300. to a permanent change to the Service Assumptiare Toain
The ACCC noted in the Position Paper that claus®&(@{iii) of Path that would lead to a reduction in TOP Chaifyés
the IAHA could be amended so that where an Acceddé ARTC'’s reasonable opinion reached in consultatiith the
seeks to permanently vary a service, the accesgehtor the HVCCC, the variation involves the transfer to av@ar which
new service would be determined annually in acaurdavith provides for more efficient use of Capacity or C6aRin
the relevant process under the IAHA rather than ERiaving Capacity.
the ability to withhold consent on the basis tihat ariation
leads to a reduction in TOP Charges. The ACCC is of the view that the amendments tosgau
11.5(d) of the IAHA should alleviate the disincenmtieffect of
the previous drafting and therefore conform tordlevant
recommendations in the Position Paper.
ARTC to notify Access Holder where its BPUs are the PP Ch ARTC has amended clause 11.6(d) of the IAHA coetziim
removed 10.18, p. the June 2011 HVAU so that it sets out that:
309.

Clause 11.6 to be amended so ARTC is obliged tibyrent
Access Holder where its Base Path Usages arerenfieved

‘If Base Path Usages are removed in accordance
with this clause 11.6(c), ARTC will delete the
number of removed Path Usages from the Access
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under this provision.

Holder's Annual Contracted Path Usages in the
relevant Train Path Schedule by notice to the
Access Holder. To avoid doubt, a cancellation or
a reduction of Path Usages made available to the
Access Holder as a result of a Capacity Shortfall
under clause 6 will not constitute a cancellation
under this clause 11.6.’

The ACCC is of the view that the amendments tosgau
11.6(d) of the IAHA conform to the relevant reconmdations
in the Position Paper.

Clause 11.6 to be subject to review mechanism incs®n 5.8 | PP Ch ARTC has amended clause 11.6(j) of the IAHA corgdim
of the HVAU 10.18, p. the June 2011 HVAU to provide that ‘This clauseclis.
3009. subject to any changes arising from the review usdetion
Clause 11.6 of the IAHA to clearly state that thewvsion is to 5.8 of the Access Undertaking.’
be subject to review under the mechanism set csggtion 5.8
of the HVAU. The ACCC is of the view that the amendments tosdau
11.6(j) of the IAHA conform to the relevant recommations
in the Position Paper.
Clarification of the interaction between clause 156 and 6 of | PP Ch ARTC has amended clause 11.6(d) of the IAHA tcestiat,
the IAHA 10.18, p. for the avoidance of doubt, a cancellation or aictidn of
309. Path Usages made available to the Access Holderesult of

IAHA to be amended to clarify the interaction chuase 11.6 of
the IAHA and the capacity shortfall provisions iause 6 to se
out that an Access Holder cannot be penalised tiwictne
same event.

a Capacity Shortfall under clause 6 will not casé a
cancellation under this clause 11.6.

The ACCC is of the view that the amendments tosdau
11.6(d) of the IAHA conform to the relevant reconmdations
in the Position Paper.
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Written reasons to be provided where ARTC decidesatto | PP Ch ARTC has amended clause 11.6(f) of the IAHA corgdim
remove BPUs where HVCCC has advised a cancellatidras | 10.18, p. the June 2011 HVAU so that it sets out that:
an impact on capacity 3009.
‘If ARTC is informed by the HVCCC that the
Clause 11.6 of the IAHA. to be amended so that ez cancellations reported in this clause 11.6 have
o y : : had, in the reasonable opinion of the HVCCC, an
HVCC.C informs AR.TC that a.l cancellation ha_s |mpe_uned impact on Capacity, Coal Chain Capacity or the
Capacity, Coal Chain Capacity, or the Capacitytiemtient of Capacity entitlement of another access holder, but
another Access Holder, and ARTC chooses not toverBase ARTC has not removed Base Path Usages from
Path Usages, ARTC to provide written reasons wighapecific the Access Holder, then ARTC will provide
timeframe to the HVCCC (or to the Access Holder rettbey ‘I’a"”tterl‘;etﬁslj’”s for 'fts defr:ST not toHrelg‘OVte _
are not a member of the HVCCC). There should be no ase Fath Lsages from the Access Holder to-
obligation to provide confidential information. () the HVCCC; or
(i)  if requested, the Access Holder where it is
not a member of the HYCCC, subject to any
confidentiality restrictions,
within 10 Business Days of making that decision.’
The ACCC is of the view that the amendments tosgau
11.6(f) of the IAHA, alongside the inclusion of thé
Business Day timeframe, conform to the relevant
recommendations in the Position Paper.
HVAU review of mechanism to identify and assign cagcity | PP Ch ARTC has amended section 5.8(b)(i) of the June 2011
losses 10.19, p. HVAU(old section 5.9(b)(i) of the September 2010AY) to
314. provide for ARTC to participate in good faith imdaconsider

Where HVCCC conducts an industry wide review withih
months of the commencement date of the HVAU, ARG C t
participate in good faith in that review and whangroposal is
developed that includes proposed amendments td\iAdJ,

any proposals arising from, and industry wide revileat may
be conducted by the HVCCC.

The ACCC also notes that ARTC’s consultation preces
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any such proposal to be considered under the egisti
mechanisms set out in section 5.8.

provides for the HVCCC to make submissions. ARTE ha
amended section 5.8(c) of the June 2011 HVAU (eldisn
5.9(c) of the September 2010 HVAU) to explicithzognise a
submission arising from any HVCCC review.

The ACCC is of the view that sections 5.8(b)(i) &8(c) of
the June 2011 HVAU conform to the relevant
recommendations in the Position Paper.

A robust consultation process for review of mechasm to
identify and assign capacity losses

The review of the loss allocation mechanisms inHVNAU to
be amended to set out a more robust and speciiguttation
mechanism, such as that included at section 5d?(ithe
September 2010 HVAU.

PP Ch
10.19, p.
315.

ARTC has amended section 5.8 of the June 2011 H¥A&U
that it sets out that it will:

‘(b)(ii) invite the HVCCC, Access Holders and
other Hunter Valley Coal Chain service providers
to:

(A) provide their views of whether particular
actions or omissions of Access Holders or their
Operators (such as cancellation of scheduled
Services) have a material impact on Capacity,
Coal Chain Capacity or the Capacity entitlement
of Access Holders; and

(B) submit proposals for a suitable framework

to address any adverse impact on Capacity caused
by such actions or omissions including any rules
for the allocation of losses of Capacity to the
responsible Access Holder,

within a specified time (which must not be less
than six weeks).’
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(c) ARTC will in good faith consider any
proposals arising from the HVCCC review (if
carried out) or the submissions and proposals
provided to ARTC within a specified time
pursuant to ARTC's review (as applicable) and if
ARTC reasonably determines, following
consultation with the HVCCC (and further
consultation with other stakeholders at ARTC's
discretion) [that if certain conditions are sadsfi
submit a variation to the ACCC in line with the
proposals];

(e) If ARTC decides not to submit a variation
application to the ACCC under section 5.8(c),
ARTC must, by no later than two years from the
Commencement Date publish, subject to
confidentiality restrictions, a report on its websi
setting out its reasons for rejecting any proposals
developed or submitted under section 5.8(b).

The ACCC is of the view that section 5.8 of theel@0611
HVAU (in particular, sections 5.8(b)(ii), 5.8(c) @5.8(e))
conform to the relevant recommendations in thetPosi
Paper.

Scope of the review

Section 5.8(a) of the HVAU to specify sectionslué proposed
HVAU and clauses of the IAHA or OSA that are likébycome
within the scope of the review. This is not to besahaustive

PP Ch
10.19, p.
315.

ARTC has amended section 5.8(a) in the June 201AUH
provide that the review wilhclude those processes outlined
in clause 11.6 of the Indicative Access Holder A&gnent.

The ACCC is of the view that section 5.8(a) of Juae 2011
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list.

HVAU conforms to the relevant recommendations m th
Position Paper.

11 Additional Capacity & Investment

Sections 6.2, 6.3 and 6.4 need to be redrafted toprove PP Ch 11, p| This aspect of the June 2011 HVAU is discussednapter 5.
clarity 317, p. 327.
Clarify ability of users to fund investment where ARTC PP Ch Sections 7.2(c), 7.5, and 10 provide that userifnis
decides not to fund 11.2.3, p. available at any development stage if ARTC advitsed| not
337. fund all or part of an investment.
Clarify that user-funding may be pursued as a gerogation in
circumstances where ARTC has decided that it doewish to The ACCC is of the view that sections 7.2(c), Thg, sections
fund a particular investment (either under the H\BOf2 via a within the Project Development Stages where ARTIC wi
recommendation by the HVCCC). The HVAU should ¢lari indicate that it will fund a project, and sectidrsand 11.2 of
that where ARTC decides that it will not fund theestment, the June 2011 HVAU conform to the relevant
then the applicable access seekers will have titieydb meet recommendations in the Position Paper.
the cost of the investment.
This aspect of the June 2011 HVAU is also discugsed
Chapter 5.
Clarify when user funding is triggered PP Ch This aspect of the June 2011 HVAU is discussedhapter 5.
11.2.3, p.
337.
ARTC's decision to proceed with a user-funded invésient | PP Ch ARTC has included sections 7.4(d) and 11.1 anchéve
to be made objectively 11.3.4, pp. | definition for ‘Technical Criteria’ to cover this
364-365. recommendation. ARTC also notes that the definitibn

The HVAU should clarify that the decision by ARTGether
to consent to proceed with a user-funded investifeent

Technical Criteria applies to ARTC’s decision tasent to a
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opposed to ARTC'’s determination of whether to fitimel
project itself on commercial viability grounds)nsade
objectively by reference to clear criteria.

project (based on ARTC's reasonable opinion).
The ACCC is of the view that:

= the inclusion of the definition of Technical Criein
section 14;

= the obligation in section 11.1(a) that those Tec#ini
Criteria are assessed in ‘ARTC's reasonable opinion

= alongside ARTC's obligation in the same sectiogit@
written reasons for its decision not to proceedt an

= that relevant parties have the right to exercisedispute
resolution provisions in the HVAU in order to resola
dispute over whether or not the Technical Criteréxe
satisfied (section 11.1(b));

conform to the relevant recommendations in thetfosi
Paper. This aspect of the June 2011 HVAU is alsoutdised in
Chapter 5.

Best endeavours to be used to enter into a user fding
agreement within a reasonable time

It should be set out that where the applicable sxbelder(s)
propose to meet the costs of the investment, ART{Ctlae

PP Ch
11.2.3, p.
337.

ARTC notes that where the user funding optionigggred,
the Revised Investment Framework includes an didigan
ARTC to negotiate in good faith a user funding agrent,
provide an indicative timeframe and use reasonable

149 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 27.
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applicable access holder(s) will use their beseamdurs to
enter into a user funding agreement within a spetrheframe.

endeavours to adhere to the agreed timeframe ¢stiers
10.1)1°

The ACCC is of the view that section 10.1 of theeJ@011
HVAU conforms to the relevant recommendations m th
Position Paper.

Remove commercial viability Condition Precedent (CP PP Ch This aspect of the June 2011 HVAU is discussedhapter 5.
from Train Path Schedule 11.2.3, p.
338; PP Ch
11.5, p. 399.
Clarifying interaction of RCG endorsement process vth PP Ch ARTC notes that these ‘points have been clarifresections
broader investment framework 11.2.3, p. 7.2(a), 7.3, 8.3 and 9.3 of the Revised Investriresnework.
336. That is:

Clarify how the requirement for RCG endorsemergriatts
with ARTC'’s broader investment framework and theGRC
process.

Ensure that the HYCCC may recommend an investrnoent t
provide Additional Capacity to the Network to ARBCany
time.

Ensure the projects recommended or requested avitiigugh

= The HVCCC may at any time recommend to ARTC a
Project which may, but does not need to be, a Eroje
identified in the Hunter Valley corridor capacity
strategy:>*

= |f the HYCCC makes such a recommendation, ARTC wi

consult with the HVCCC to develop the Project anldl w

use reasonable endeavours to agree with the HV@CC

150 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 28.
151 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 28.
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the RCG process.

estimated cost and timeframe to prepare a Concept
Assessment Report for that Proj&tt.

= |f the HVCCC pays the agreed costs, ARTC will prepa
Concept Assessment Report for that Project and use
reasonable endeavours to do so in the agreed amefr
These costs will be refunded if the RCG endorseseh
costs and for the Project to proceed to project
feasibility.*>

The ACCC also notes that ‘ARTC has ... included alam
process for projects initiated by an Applicant togeed to
Concept Assessment (see section 84).’

The ACCC is of the view that sections 7.2(a), 8.3,and 9.3
in the June 2011 HVAU conform to the relevant
recommendations in the Position Paper.

Timeframe within which ARTC obliged to provide corcept
assessment report

Clarify the timeframes within which ARTC is oblig¢al
provide a concept assessment report to the RCGibhas

PP Ch
11.2.3, pp.
337-338.

ARTC notes that it ‘does not consider it approjgriat
incorporate a fixed timeframe for develop[menthaConcept
Assessment Report.... ARTC will consult with the HU\C®
develop the Project and will use reasonable endeavo
agree with the HVCCC (or the Applicant) an estirdatest

152 ARTC, Explanatory Guide - ARTC Response to ACCZAY Position Paper, 8 April 2011, p. 28.
153 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 28.
154 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 29.
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received the HVCCC’s recommendation / request.

tmneframe to prepare a Concept Assessment Report fq
that Project (see new sections 8.3(b) and 8.4(%)).’

The ACCC notes that the June 2011 HVAU requires BRT
use reasonable endeavours to agree with the HV@CC (
Applicant) the cost and timeframe within which illvrepare
a Concept Assessment Report and for ARTC to usenadle
endeavours to deliver that report in the agreedftame.

The ACCC is of the view that sections 8.3(b) anddad
8.4(a) and (b) in the June 2011 HVAU conform tordlevant
recommendations in the Position Paper.

Cl 6.3 — User funding where ARTC does not fund an
HVCCC recommended project

Given the significant uncertainty caused by thdtohg of the
September 2010 HVAU in relation to ARTC’s intentifan a
‘user funded’ mechanism under section 6.3(b), tR&L is of
the view that a clearer ‘user funded’ mechanismHdCCC
recommended Additional Capacity given ARTC’s bragade
‘investment framework’, would be for the HVAU to be
amended in the manner set out.

PP Ch
11.2.3, p.
344.

ARTC notes that it has adopted a ‘clearer appréasieeking
RCG endorsement, given ARTC’s broader ‘investment
framework’ ... so it is clear that:’

= The HVCCC may recommend an investment to providdithzhal
Capacity to the Network to ARTC at any time [sect3];

= ARTC will prepare a concept assessment reportiatioa to that
recommended Additional Capacity ... within a spedificeframe
[section 8.3(b) and (c)].

= The project will go through the RCG process. ARTIC assess
whether or not it will fund the project in line Wwithe [Financial]
criteria ... at each project stage. If ARTC decides it is not willing
to fund the investment, then the applicable Actgdsler(s) will have
the ability to agree to meet the cost of the Addisl Capacity [section

155 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 29.
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10].

= Where ARTC has assessed that it is willing to ftireinvestment,
ARTC will also consider whether the recommended iflaial
Capacity satisfy, in the reasonable opinion of ARTH@ range of
objective non-financial criteria [Technical Crit@}isections 7.4(d)
and 11.1].

=  Where the applicable Access Holder(s) have ag@eteet the cost of
the recommended Additional Capacity, then ARTC wdlhsider
whether the recommended Additional Capacity satisfyhe
reasonable opinion of ARTC, the range of non-finalncriteria
[Technical Criteria] [sections 7.4(d) and 11.1].

=  Where the applicable Access Holder(s) have ageeteet the cost of
the recommended Additional Capacity, ARTC and {helieable
Access Holder(s) must enter into a user fundingagent within a
specific timeframe [section 10.1].

= Where ARTC has decided to fund the recommendedtitidi
Capacity at each project stage, ARTC should bayeblio construct
that Additional Capacity. Any change in circumstsithat affects the
ability of ARTC to get funding which prevents ART@m being able
to complete the Additional Capacity on the termsead can be
appropriately dealt with in a commercial contraed above under thg
heading Commercial viability conditions precedéent].

A

The ACCC is of the view, for the reasons giverhia body of
this decision, the sections listed in the squaaehets above a
set out the June 2011 HVAU conform to the relevant

1% ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 29-30.
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recommendations in the Position Paper.

Financial Criteria (previously commercial viability criteria)

Clarify that ARTC’s assessment of whether the miovi of
additional capacity is commercially viable, relaspgcifically
to ARTC’scommercial viability.

PP Ch

11.2.4, p.

350.

ARTC has included the concept of ‘commercial vidygiinto
a generic ‘Financial Criteria’ concept that it vwalbply to its

decision to fund a project at each consultatioges{aection
11.2).

The ACCC is of the view that section 11.2 and tefndtion

of Financial Criteria included in section 14 of thene 2011
HVAU conform to the relevant recommendations in the

Position Paper.

A reasonableness requirement for non-financial cteria

Include a reasonableness requirement in relatioimetmon-
financial criteria by which ARTC will determine wier
additional capacity should be provided.

PP Ch

11.2.4, p.

354.

ARTC has included section 11.1(a), which ‘clarifibat the
Technical Criteria will be applied objectively (ii@ ARTC’s
reasonable opinion) to its decision to consentpoogect at
each industry consultation stage’’

The ACCC is of the view that section 11.1(a) ared th
definition of Technical Criteria included in secti@4 of the
June 2011 HVAU conform to the relevant recommeagtin
the Position Paper.

Legitimate business interests under section 6.3(0)§(D)

PP Ch

11.2.4, p.

358.

This aspect of the June 2011 HVAU is discussedhapter 5.

157 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 29-30.
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Written reasons to be given under section 6.3(b)(j{D) PP Ch This aspect of the June 2011 HVAU is discussedhap@er 5.
where compromises legitimate business interests 11.2.4, p.
359.
Additional Capacity sought by Applicants PP Ch 11.3,| ARTC notes that ‘[a]ll the amendments made to askltkee
p. 363. ACCC's issues in relation to projects initiatedtbg HVCCC
Similar changes to those made to additional capaetuested have been similarly addressed for those projediatied by an
by the HVCCC and to the industry consultation pssda® apply Applicant (see sections 7 and 8.3 of the Reviseddiment
to requests by Applicants for additional capacity. Framework).**®
The ACCC acknowledges that the provisions in tree2011
HVAU that have been amended from the September 2010
version of the HVAU by which recommendations frdme t
HVCCC for additional capacity are dealt with, ahd tevised
industry consultation process, also apply to retptor
additional capacity by Applicants.
Therefore, the ACCC is of the view that these amesris
included in the June 2011 HVAU conform to the realav
recommendations in the Position Paper.
Timing of user funding once request received fromm PP 11.3.3, | ARTC notes that section 8.4(a) ‘now provides thR{TA will
Applicant p. 363. consult, and use reasonable endeavours to agrbethei

Specify the timeframes within which ARTC is obligiedmake
a decision as to whether it will consent to thevmion of

additional capacity once it has received a request an

Applicant, a timeframe to prepare a Concept Asseasm
Report. In addition ARTC will provide a[n Applicgmnwith an
indicative timetable and will use best endeavoaradhere to
that timeframe [section 10.1] ... and keep the Amplic

1% ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 31.

110



Applicant.

informed of the progress of the application throtlgh RCG
process (section 8.4(e)y°

ARTC also notes that it ‘has committed to prompidyify the
RCG and the Applicant (if applicable) if it decidast to fund
[or continue to fund] a Project stage [section J1%°

The ACCC notes that the June 2011 HVAU requires BRT
use reasonable endeavours to agree with the Applica cost
and timeframe within which it will prepare a Contep
Assessment Report and for ARTC to use reasonable
endeavours to deliver that report in the agreedftmme. This
report will then go through the industry consutiatprocess at
section 9.3%

The ACCC is of the view that sections 8.4(a) andr{tihe
June 2011 HVAU conform to the relevant recommeioaatin
the Position Paper.

Consultation with HVCCC

Strengthen ARTC'’s obligation to consult with the GBRC in
line with the recommendations made in relationetction
5.2(d) and (e).

PP 11.3.3,
p. 366.

ARTC notes that section 8.4 ‘now provides that ARVIC
consult, and use reasonable endeavours to agimefsaime,
with the Applicant, and consult with the HYCCC waer
appropriate X2

The ACCC is of the view that section 8.4(a) of Ju@e 2011

159 ARTC, Explanatory Guide - ARTC Response to ACCZAY Position Paper, 8 April 2011, p. 31.
180 ARTC, Explanatory Guide - ARTC Response to ACCZAY Position Paper, 8 April 2011, p. 31.
181 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 32.
162 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 32.
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HVAU, which obliges ARTC to consult (where apprae)
with the HVCCC, in combination with the process et in
section 9 for RCG endorsement, conform to the eglev
recommendations in the Position Paper.

Capital contributions - Definition of economicallyno worse | PP 11.3.6, | ARTC notes that it has ‘clarified the concept afdaomically

off p. 374. no worse off’ at section 10.2(b)*>

Provide greater clarity as to what it means for AR® be The ACCC is of the view that the definition of ‘Heamically

‘economically no worse off'. No Worse Off’ in section 10.2(b) of the June 201NAYW
conforms to the relevant recommendations in thétiBos
Paper.

Explicit recognition of user funding agreement and PP 11.3.6, | ARTC has amended sections 7.5(b) and (c), secidhdnd

availability of ACCC arbitration p. 376. 10.4 so that they collectively refer to relevargmgsinders
entering into an agreement governing the user-agdi

The HVAU should explicitly refer to the fact thaRAC and arrangements, with the negotiation of the agreereing

the relevant user funders will enter an agreemewigning the subject to ACCC arbitration.

user-funding arrangements. Explicit recognitiort thegotiation

of the agreement is subject to ACCC arbitration magntivise The ACCC is of the view that sections 7.5(b) andgection

parties to reach agreement in a timely fashion. 10.1 and 10.4 of the June 2011 HVAU conform tortievant
recommendations in the Position Paper.

Clarification of RCG control of timing of project stages PP 11.2, p. | ARTC has amended the HVAU ‘in relation to the tigiof

343. capacity development and the consultation process b

Clarify that the RCG controls the timing of the ioais stages o
industry consultation and that specific timeframé®re there

i

including in the scope of endorsement at each stage
endorsement of the proposed timeframe for the stexfe of

163 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 32.
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is an obligation on ARTC should be provided.

precgsvelopment [sections 9.3(d)(ii), 9.4(d)(ii), @Xii)
and 9.6(b)].***

The ACCC acknowledges that in order to move thrahgh
various stages of project development, where RCG
endorsement is required, ARTC will be requireddeks
endorsement of ARTC'’s proposed timeframes to uallerthe
next stage of project development.

The ACCC is of the view that sections 9.3(d)(iL4@)(ii),
9.5(d)(ii) and 9.6(b) of the June 2011 HVAU confatarthe
relevant recommendations in the Position Paper.

Voting process in the RCG PP 11.4.2, | ARTC notes that it has addressed this issue abgsect

p. 385. 9.2(b)(iii) of the June 2011 HVAY>®
Clarify that the party who is representing thoseeas holders
with less than 7 per cent of contracted coal GTKhan The ACCC is of the view that section 9.2(b)(iii)tbk June
Network may split its vote according to the peregetof 2011 HVAU conforms to the relevant recommendatiorthe
contracted coal GTK held by each represented atudder if Position Paper.
requested.
RCG Charter elements relevant to voting rights to le PP 11.4.2, | ARTC notes that it has considered the amendmeriteta010
included in HVAU p. 385. HVAU proposed by the ACCC but is of the view thaty

Any elements of the RCG Charter that are relevambting
rights should be incorporated into the HVAU.

would be restrictive on the operation of the RC&thee
change would require that:

any time any minor adjustment to relevant votirgmants in the RCG

164" ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 32.
185 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 33.
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Charter changes, would result in the RCG Charterghieconsistent with
the voting provisions of the HVAU, which will reqeia variation to the
HVAU. ARTC and Industry may therefore be restriciedts ability to
modify the functioning of the RCG to ensure itisefficient and effective

%66
arrangemen

The ACCC accepts ARTC's view that any remainingrelats
in the RCG Charter relevant to voting rights do metd to be
included in the HVAU as the ACCC is of the viewttkize
current terms contained in the June 2011 HVAU wathards
to the RCG voting process will override any changesle to
the RCG Charter that are inconsistent with whatiessn
included in the HVAU.

Publishing of Corridor Capacity Strategy

ARTC to be obliged to publish the Hunter Valley Gaor
Capacity Strategy on its website as soon as pesaftar it is
finalised each year.

PP 11.4.4,
p. 387.

ARTC notes that that it has addressed this issgedtion
8.1(e) of the June 2011 HVAU by setting out tHfat:

‘ARTC will publish the Hunter Valley corridor
capacity strategy on its website, which will
include its assessment of Capacity based on the
Relevant System Assumptions, as soon as
practicable after it is finalised each year under
section 8.1(d)(iii).’

The ACCC is of the view that section 8.1(e) of Ju@e 2011
HVAU conforms to the relevant recommendations m th
Position Paper.

186 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 33.
187 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 33.
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RCG veto rights

Where relevant users are willing to fund a profata ‘non-

RAB’ basis to the extent required to keep chargesiaises at 1(

per cent, then the RCG should not veto the consbruof that
additional capacity.

PP 11.4.10,
p. 393.

ARTC notes that it has addressed this issue inose@t8(c) of
the June 2011 HVAU by setting out tH&t:

‘To avoid doubt, sub-section (a) will apply if a
Contributor agrees to fund Additional Capacity
such that the increase in the Indicative Access
Charge for that Pricing Zone is equal to or less
than 10%.’

The ACCC is of the view that section 9.8(c) of fume 2011
HVAU conforms to the relevant recommendations m th
Position Paper.

Train Path Schedule Condition Precedents not to apgp PP 11.5, p. | This aspect of the June 2011 HVAU is discussedhapter 5.
where capacity funded by a user 398.
Network Connections PP 11.6, p. | ARTC notes that it has:
401; pp.
Strengthen ARTC's obligation to consult with the BRC 404-405 = ‘amended [the consultation requirements in] secli@(d)(ii)) of the

under section 6 in line with recommendations madeliation
to the specified consultation obligations in the ALY
(contained in section 5.2(d)).

Clarify the general rule that applies to the owhgrof
connecting infrastructure.

For the avoidance of doubt, clarify that the dig@solution

2010 HVAU as sought, and has included a crossenferat section
6(a)(ii) of the 2010 HVAU to strengthen ARTC obliiga to
consult’;}®°

= ‘included a new section 6(c) of the 2010 HVAU téleet the rule to
apply to ownership of connecting infrastructuté®;and

= ‘included a new section 6(e) of the 2010 HVAU tardly the
application of dispute resolution [to dispute itation to network

188 ARTC, Explanatory Guide - ARTC Response to ACCZAY Position Paper, 8 April 2011, p. 33.
189 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 34.
170 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 34.
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provisions in the HVAU apply to disputes under getb.1 of
the HVAU.

connections under section 6]

The ACCC is of the view that the amendments corthin

sections 5.2(d)(iii), 6.2(a)(ii), 6(c) and 6(e)tbe June 2011
HVAU conform to the relevant recommendations in the
Position Paper.

12 Network Transit Management

Not applicable — no recommendations made in Pos®aper

1 ARTC, Explanatory Guide - ARTC Response to ACCZA Position Paper, 8 April 2011, p. 34.
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