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Abbreviations and acronyms
Act

Competition and Consumer Act 2010 (Cth)

ACCC

Australian Competition and Consumer Commission

ARTC

Australian Rail Track Corporation

FTE

Full Time Equivalent

GTK

Gross Tonne Kilometres

HRATF

Hunter Rail Access Task Force

HVAU

Hunter Valley Access Undertaking

HVCCC

Hunter Valley Coal Chain Coordinator

IAHA

Indicative Access Holder Agreement

IAU

Interstate Access Undertaking

IPART

Independent Pricing and Regulatory Tribunal

NSW

New South Wales

NSWRAU

New South Wales Rail Access Undertaking

OSA

Operator Sub-Agreement

PZ1

Pricing Zone 1

PZ2

Pricing Zone 2

PZ3

Pricing Zone 3

RAB

Regulatory Asset Base

RCG

Rail Capacity Group

ROR

Rate of Return

TOP

Take or Pay

Train Km

Train Kilometres

Tribunal

Australian Competition Tribunal

TUT

True Up Test

WIK

WIK-Consult
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Executive Summary
For the reasons set out in this Draft Decision, the Australian Competition and Consumer
Commission (ACCC) considers that Australian Rail Track Corporation’s (ARTC) application
to vary the 2011 Hunter Valley Access Undertaking (2011 HVAU) is, subject to amendments
for clarity and certainty, appropriate to consent to having regard to the matters in section
44ZZA(3) of the Competition and Consumer Act 2010 (Cth) (the Act).
Although there remain significant concerns with elements of ARTC’s proposal, the ACCC’s
preliminary view is to consent to the variation in light of support by a majority of stakeholders
who submit that the ‘package’ of proposed amendments is preferable to the current HVAU.
The ACCC is confident that stakeholders are aware of the implications of the variation on the
operation of the HVAU. This stakeholder support is subject to the inclusion of a new review
mechanism requested by the Hunter Rail Access Task Force (HRATF).
HRATF has made it clear however that its support:
…should not be seen as [it] supporting the current model in the future’ and ‘should
not be viewed as any kind of “precedent” or as entrenching a preferred position …
ahead of the next reset.1
On this, the ACCC notes that although regulatory consistency is a relevant consideration,
previous decisions of the Commission are not binding on it. As such, the views set out in this
Draft Decision would be reconsidered in the assessment of any future regulatory instrument
proposed to cover the Hunter Valley below rail network, taking into account all relevant
considerations at the time.

Background
On 21 December 2017, ARTC submitted an application to vary the 2011 HVAU (the
December 2017 Variation) to the ACCC for assessment. The December 2017 Variation
incorporates certain unresolved matters from the previous 2016 HVAU and 2017 HVAU
assessments–including an incremental cost methodology and path based pricing.
In response to statements in stakeholders’ submissions in response to the ACCC’s January
2018 Consultation Paper, the ACCC engaged in extensive consultation with stakeholders,
including ARTC, Access Holders from all pricing zones, and above rail operators. These
discussions were designed to ensure that the operation and implications of certain aspects
of ARTC’s proposed changes were fully understood.
The culmination of these engagements resulted in HRATF’s request at a tripartite meeting
between HRATF, ARTC and the ACCC on 30 April 2018 that it would support ARTC’s
proposed variation if it included a review mechanism with respect to the pricing framework
that would apply after the current term of the HVAU. On 23 May 2018, ARTC provided the
ACCC with the drafting of this mechanism (in the form of a new section 2.3(e)) that it advised
was developed in consultation with its ‘customers and legal representatives’.2

1

HRATF supplementary submission, 30 May 2018, p. 1.

2

ARTC, Re: December 2017 HVAU Variation, 23 May 2018, p. 1.
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On 30 May 2018, HRATF lodged a supplementary submission with the ACCC noting that the
proposed review clause:
…provides [HRATF with] comfort that all of the elements of the current pricing
approach will be reviewed in the lead up to the next reset, having regard to the end of
loss capitalisation.3

ACCC view
While the Draft Decision ultimately accepts the December 2017 Variation subject to
amendments for clarity and certainty, it also details a number of concerns with ARTC’s
proposal. The ACCC considers it important to clearly set out its views to facilitate future
negotiations between ARTC and stakeholders when ARTC undertakes its review of the
pricing framework under the proposed review mechanism, and in developing the revised
regulatory instrument that will replace the current HVAU in December 2021. A summary of
the ACCC’s concerns regarding ARTC’s key proposals is set out below.
On balance, having regard to both the stated concerns below and overwhelming stakeholder
support for ARTC’s proposal, the ACCC considers that the December 2017 Variation is
appropriate to consent to, subject to amendments for clarity and certainty, having regard to
the matters in section 44ZZA(3) of the Act.

Floor Contribution and Ceiling Limits
Pricing Zone 3 (PZ3) is currently unconstrained and subject to a capitalised loss account.
The December 2017 Variation introduces new provisions that contemplate what will happen
once PZ3 becomes a Constrained Network. ARTC has provided assurances to
stakeholders, that have been accepted by the majority of Access Holders, that a capitalised
loss balance will remain at the end of the term of the December 2017 Variation and
consequently, the Floor Contribution and Ceiling Limits provisions will not come into
operation during the current term.
The Draft Decision sets out a number of concerns with the substance of ARTC’s proposal,
and the proposed review mechanism. This includes the preliminary view that:


once Constrained, PZ3 producers will not contribute to their Fixed Costs in PZ1



once Constrained, ARTC may be able to shift revenue from PZ1 to contribute to costs in
PZ3



there is no binding assurance that PZ3 will not become Constrained during the current
term of the HVAU; and



the proposed review mechanism does not specify the scope or timeframe for the review,
and is ambiguously worded.

Incremental Capital Cost allocator
The December 2017 Variation allocates Incremental Capital Costs on the basis of an Access
Holders’ contracted usage, rather than actual usage. The ACCC considers this position to be
inconsistent with the ACCC’s 2013 Annual Compliance Final Determination, which
determined that actual usage was the appropriate allocator.4 As such, the Draft Decision
sets out the ACCC’s view that this proposal is economically inefficient, as it is actual usage,
not contracted capacity that drives costs on the Network.
3

HRATF supplementary submission, 30 May 2018, p. 3.

4

See ACCC, Final determination: Australian Rail Track Corporation’s compliance with the Hunter Valley coal network
access undertaking financial model for the 2013 calendar year, 6 June 2016
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Path based pricing
The December 2017 Variation alters the structure of Access Charges to a new three part
tariff comprising the following components:


Non-Take or Pay (non-TOP): allocated on actual gross tonnes kilometres (GTK), and
intended to recover Variable Maintenance Costs



TOP 1: allocated on contracted GTK, and intended to recover Incremental Capital Costs



TOP 2: allocated on contracted train kilometres (Train Km), and intended to recover
Fixed Costs.

ARTC submits that charging a component of Access Charges on the basis of Train Km will
maximise the efficient consumption of network capacity.5 The Draft Decision notes that
ARTC has not provided sufficient evidence that Fixed Costs are driven by Train Km.
Therefore, the Draft Decision outlines the implications on the economically efficient use of,
and investment in the Hunter Valley rail network, if Access Charges are not reflective of the
costs they are intended to recover.

Amendments for clarity and certainty
The ACCC considers the December 2017 Variation is appropriate to consent to subject to
amendments for clarity and certainty. Table 1 provides a summary of the sections of the
HVAU and Indicative Access Holder Agreement (IAHA) that the ACCC considers should be
amended in order for the December 2017 Variation to be accepted.

Table 1: Sections of the HVAU and IAHA that ACCC considers should be
amended
Chapter
4: Commencement
and Administration of
the Undertaking

HVAU section

ACCC proposed amendments





ARTC seeks to vary section 2.3(b) of
the HVAU:
2.3 Variation of Undertaking
(b) Subject to sections 2.3(c) and
2.3(d), the variation to this
Undertaking approved on [ ]
(“Varied Undertaking”), takes
effect on the first day of the month
which is three full months after that
date (“Variation Effective Date”).

5: Floor and Ceiling
Limits



ARTC submits that it intends to provide
a revised variation application to
include an additional section into the
HVAU–section 2.3(e), providing for a
review mechanism:6
2.3 Variation of Undertaking
(e) The separate Ceiling Limit and
Constrained Network in relation to
Pricing Zone 3 has been included in
the Varied Undertaking to provide

The ACCC considers section
2.3(b) is not appropriate. The
ACCC considers that the
Variation Effective Date
should be consistent with the
statutory timeframe set out in
44ZZBA(4) of the Act.
See chapter 4 of the Draft
Decision for further
discussion.



The ACCC considers ARTC
should incorporate the
proposed section 2.3(e) into
a revised HVAU variation
application, which the ACCC
understands is ARTC’s
intention.
See chapter 5 of the Draft
Decision for further
discussion.

5

ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation – Explanatory Guide, 21 December 2017, p. 10.

6

ARTC, Re: December 2017 HVAU, 23 May 2018.

Draft Decision

5

Chapter

HVAU section

ACCC proposed amendments

certainty and transparency as to the
treatment of incremental costs for
the remaining term of the Varied
Undertaking and is not to be taken
as the mechanism which will
necessarily be included beyond the
current term. ARTC will review the
terms to apply for a revised HVAU
post 2021, having regard to (but not
limited to) relevant circumstances
as that time including whether any,
or all, of the elements of the current
pricing approach are or continue to
be appropriate for all stakeholders
at the point in time when loss
capitalisation in Pricing Zone 3
ends.
6: Economic cost



ARTC seeks to introduce sections
4.5(g)(ii) and (iv) and 9.2(a) of the
HVAU:
4.5 Economic Cost
(g) In undertaking the steps in subsection (e) and (f):
(ii) once a particular incremental
proportion or allocation method
for a particular project or
category of capital costs has
been assessed as compliant by
the ACCC, it will not be
reviewed in future Compliance
Assessments and will continue
to apply for the life of that
project or capital costs;



In at least the initial stages of
the development and testing
of the decision making
framework between ARTC
and the Rail Capacity Group
(RCG) for allocating capital
costs, the ACCC considers it
should have some oversight
of the decision-making
process.
See chapter 6 of the Draft
Decision for further
discussion.

(iv) if the RCG endorses a
request under section 9.2(a)(ii)
to treat certain capital costs as
Fixed Costs rather than
Incremental Capital Costs, then
that treatment will be applied for
the relevant Compliance
Assessment and will continue to
apply for the life of those capital
costs or relevant project.


ARTC seeks to introduce section
9.2(a)(ii) of the HVAU:
9.2 The RCG
(a) ARTC will convene, and
conduct, regular monthly meetings
with the RCG for the purpose of:
(iii) if requested by ARTC (at its
discretion) at a stage in the
consultation process, consulting
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Chapter

HVAU section

ACCC proposed amendments

with the RCG and obtaining
endorsement by the RCG of
capital costs being treated as
Fixed Costs rather than
Incremental Capital Costs.
The ACCC proposes changes to
section 9.2(i) of the HVAU:
9.2 The RCG
(i) ARTC may elect to continue to
the next stage of project
development without RCG
endorsement. Where this occurs,
ARTC may elect to seek
endorsement of the expenditure
from the ACCC in respect of project
development and delivery to the
extent not endorsed by the RCG.
Expenditure incurred by ARTC on
project development or delivery will
be included in the RAB or expensed
when incurred as endorsed by the
ACCC. ARTC may seek the
ACCC’s endorsement in advance
of, or subsequent to, incurring the
expenditure.
7: Annual ACCC
Compliance
Assessment



ARTC seeks to introduce section 2.3(d)
into the HVAU:



2.3 Variation of Undertaking
(d) For the 2018 calendar year,
ARTC will undertake the
Compliance Assessment as if the
Varied Undertaking had come into
effect on 1 January 2018 (other
than clauses 4.11 - 4.23 and 9).
The objective of this paragraph (d)
is to avoid the need for two sets of
compliance modelling for part years
for the first Compliance Assessment
after the Varied Undertaking comes
into effect.

9: IAHA



ARTC seeks to remove clause 11.5(d)
of the IAHA:
11.5 Use of Non-Compliance
Services
(c) (Permanent change to
Services Assumptions) ARTC will
not unreasonably withhold its
consent to a variation of the Service
Assumptions for a Train path
(including a variation of the number
of Services specified to be operated
by an Operator each Period in the

Draft Decision

The ACCC considers section
2.3(d) is not appropriate.
Given the December 2017
Variation is only likely to
come in effect in the second
half of 2018, the ACCC
considers it appropriate that
the 2018 Compliance
Assessment be undertaken
under the pricing framework
in the current HVAU.
See chapter 7 of the Draft
Decision for further
discussion.



The ACCC considers the
removal of clause 11.5(d) of
the IAHA is not appropriate.
The ACCC considers clause
11.5(d) or a similar effective
clause should be reinstated
into the IAHA.
See chapter 9 of the Draft
Decision for further
discussion.
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Chapter

HVAU section

ACCC proposed amendments

Train Path Schedule) if:
(i) the Access Holder provides
ARTC with 30 days notice of the
new services assumptions
proposed by the Access Holder
for the Train Path;
(ii) ARTC is satisfied that the
use or operation of the Path
Usages in accordance with the
new service assumptions
proposed by the Access Holder
will not have a material adverse
impact on Capacity, Coal Chain
Capacity or the Capacity
entitlements of another access
holder;
(iii) the variation of the Service
Assumptions does not lead to a
reduction in TOP Charges that
would otherwise be payable.
(d) Despite clause 11.5(c)(iii),
ARTC will not unreasonably
withhold its consent to a permanent
change to the Services
Assumptions for a Train Path that
would lead to a reduction in TOP
Charges if, in ARTC’s reasonable
opinion reached in consultation with
the HVCCC, the variation involve
the transfer to a Service which
provides for more efficient use of
Capacity and Coal Chain Capacity.


ARTC seeks to introduce the term
‘2018 PBP Variation Date’ under clause
1.1 and Schedule 3 of the IAHA:



1.1 Definitions
2018 PBP Variation means [insert
date];

10: Redundant
clauses



ARTC seeks to remove sections from
the HVAU that it states are redundant.
The ACCC considers the following
sections of the HVAU that ARTC has
not removed, are also redundant:
Section 13.3 Development of nonTUT related ARTC performance
incentives

The ACCC seeks clarity from
ARTC on what date the
‘2017 PBP Variation’ refers
to and whether it differs from
the ‘Variation Effective Date’,
defined in the HVAU.
See chapter 9 of the Draft
Decision for further
discussion.



The ACCC considers
sections 13.3, 13.4 and 13.5
of the HVAU should be
removed.
See chapter 10 of the Draft
Decision for further
discussion.

Section 13.4 Review of system
wide TUT

Draft Decision

8

Chapter

HVAU section

ACCC proposed amendments

Section 13.5 Development of
TUT-related ARTC performance
incentives
Appendix A: Minor
drafting errors



Various sections in the HVAU.



The ACCC considers ARTC
should correct minor drafting
errors in the HVAU.
See Appendix A of the Draft
Decision for further
discussion.

Next steps
If ARTC intends to incorporate the proposed review mechanism into the December 2017
Variation and the proposed amendments providing for drafting clarity and certainty, it will
have to withdraw and resubmit a revised version of the December 2017 Variation to the
ACCC for assessment. This will reset the statutory timeframe for the ACCC’s assessment.
The ACCC notes that ARTC’s proposed review mechanism has already been considered by
HRATF, which states that given ARTC’s commitment ‘to review the entire pricing approach
as part of the next reset … HRATF strongly supports the acceptance by the ACCC of the
package of changes comprising the [December 2017 HVAU Variation]’.7 As a result, the
ACCC intends to run a targeted consultation process on any revised variation application
submitted, with the intention of moving quickly to a final decision.

7

HRATF, HRATF supplementary submission, 30 May 2018, p. 3.
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1.

Introduction

On 21 December 2017, ARTC submitted an application to the ACCC to vary the 2011 HVAU
pursuant to section 44ZZA(7) of the Act (the December 2017 Variation). The 2011 HVAU is
in relation to the provision of access to the Hunter Valley rail network operated by ARTC in
New South Wales (NSW).
The ACCC previously accepted the 2011 HVAU in accordance with Part IIIA of the Act on
29 June 2011. The 2011 HVAU was originally due to expire on 1 July 2016 however ARTC
sought two 6 month extensions, for a total of 12 months, in order to submit a replacement
HVAU to the ACCC for assessment. On 23 December 2015, ARTC submitted the
2016 HVAU however this was subsequently withdrawn prior to the ACCC finalising its
assessment. On 9 December 2016, ARTC submitted the 2017 HVAU however this was
again subsequently withdrawn prior to the ACCC finalising its assessment.
On 6 June 2016, ARTC submitted an application to vary the 2011 HVAU to amend the
financial parameters and term of the 2011 HVAU, with a new expiry date of 31 December
2021 (the June 2017 Variation). On 16 June 2016, ARTC submitted a revised variation
application that incorporated finalised Access Charges, which the ACCC accepted on
29 June 2017.
Section 2.3(d) of the June 2017 Variation required ARTC to engage in good faith
negotiations with Access Holders to develop and submit a further variation application to the
ACCC by 31 December 2017 to:


incorporate path based pricing



apply an incremental cost methodology such that:
o PZ3 Access Holders contribute incremental costs for PZ1
o incremental maintenance costs are allocated on the basis of actual usage and
Incremental Capital Costs are allocated on the basis of contracted capacity
o TOP Charges include incremental capital based on contracted capacity
o a dual ceiling limit applies.

As stated in the ACCC’s final decision on ARTC’s June 2017 Variation application, the
ACCC considered the amendments listed under section 2.3(d) did not limit ARTC from
incorporating other amendments in any future variation application.8
In addition to the amendments proposed under section 2.3(d) of the June 2017 Variation, the
December 2017 Variation seeks to amend provisions relating to the commencement and
administration of the HVAU, the treatment of capital costs at RCG, and the annual
compliance assessment process.
On 23 May 2018, ARTC lodged a supplementary submission to the ACCC that flagged its
intention to amend the December 2017 Variation to incorporate a new review mechanism
provision, see chapter 5 for further discussion on the proposed review mechanism. This will
require ARTC to withdraw and resubmit its variation application. Given this, the ACCC
understands that the December 2017 Variation is not the ‘final’ version. However in this Draft
Decision, the ACCC provides its views on the entire December 2017 Variation in order to
finalise the assessment of any revised variation application as quickly as possible.

8

ACCC, Decision – Australian Rail Track Corporation’s application to vary the 2011 Hunter Valley Access Undertaking, 29
June 2017, pp. 32–3.
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1.1.

Request for submissions

The ACCC, by publication of this Draft Decision, is inviting submissions from interested
parties. In making a submission, please include detailed reasons to support the views
offered. If there are aspects of the December 2017 Variation that are considered to be not
appropriate, please provide suggested changes that could be made to address the relevant
concerns, including proposed drafting amendments where possible.
If ARTC decides to withdraw and resubmit the December 2017 Variation prior to the close of
submissions, stakeholders will have an opportunity to provide submissions on ARTC’s
revised variation application.

Invitation to make a submission
Submissions should be addressed to:
Mr Matthew Schroder
General Manager
Infrastructure & Transport – Access & Pricing Branch
Australian Competition and Consumer Commission
GPO Box 520
Melbourne VIC 3001
Email: transport@accc.gov.au

Due date for submissions
Submissions on this Draft Decision are due by 27 July 2018. It is in stakeholders’ interests
that submissions are lodged by this date, as section 44ZZBD(3) of the Act allows the ACCC
to disregard any submissions made after this date.

Confidentiality
The ACCC strongly encourages public submissions. Unless a submission, or part of a
submission, is marked confidential, it will be published on the ACCC’s website and may be
made available to any person or organisation upon request. If stakeholders wish to provide a
confidential submission, the ACCC asks that stakeholders provide a full copy of the
document and a public version with the confidential information omitted to publish on the
ACCC website.
Sections of submissions that are claimed to be confidential should be clearly identified. The
ACCC will consider each claim of confidentiality on a case by case basis. If the ACCC
refuses a request for confidentiality, the submitting party will be given the opportunity to
withdraw the submission in whole or in part.
For further information about the collection, use and disclosure of information provided to the
ACCC, please refer to the ACCC / Australian Energy Regulator information policy on the
ACCC’s website at the following link:


https://www.accc.gov.au/publications/accc-aer-information-policy-collection-anddisclosure-of-information

1.2.

ACCC assessment

Section 44ZZA(7) of the Act provides that the ACCC may consent to a variation of an
undertaking if it thinks it appropriate to do so, having regard to the matters set out in
section 44ZZA(3) of the Act. Those matters are set out in chapter 1 of this Draft Decision.
Draft Decision
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Under section 44ZZBC(1) of the Act, the ACCC must make a decision in relation to the
December 2017 Variation within a period of 180 days starting at the start of the day the
application was received (referred to as ‘the expected period’). Section 44ZZBC(2) of the Act
also provides for ‘clock-stoppers’, meaning that some days will not count towards the
180 days of the expected period in certain circumstances. In particular, the clock stops
where the ACCC publishes a notice inviting submissions in relation to an undertaking
application, or where the ACCC gives a notice requesting information in relation to an
application.
The ACCC’s statutory timeframe for assessing the December 2017 Variation ends on
17 August 2018 (taking into account clock-stoppers). However as noted above, the ACCC
understands that ARTC intends to withdraw and resubmit its variation application, in order to
incorporate its new review mechanism provision. If ARTC withdraws and resubmits its
variation application, this will reset the statutory timeframe for assessment to 180 days from
the day that ARTC resubmits the application.
Table 2 below outlines the indicative timeline for the remainder of the ACCC’s assessment of
the December 2017 Variation, factoring in that ARTC intends to withdraw and resubmit its
variation application to incorporate the proposed review mechanism provision.

Table 2: Indicative timeline for the assessment of the Variation
Date

Event

28 June 2018

Release of ACCC Draft Decision, consultation begins

July 2018

Consultation on Draft Decision

27 July 2018

Due date for submissions on Draft Decision

July / August 2018

ARTC withdraws and resubmits application

August 2018

Release of ACCC Final Decision

31 December 2021

Expiry of the 2011 HVAU

1.3.

Further information

The December 2017 Variation and other relevant material, including stakeholder
submissions, are available on the ACCC’s website at the following link:


https://www.accc.gov.au/regulated-infrastructure/rail/december-2017-variation-of-the2011-hunter-valley-access-undertaking

Public submissions made during the current assessment process will also be posted at this
location.
The current 2011 HVAU is available on the ACCC’s website at the following link:


https://www.accc.gov.au/public-registers/access-to-services-registers/s-44zzc2-accessundertaking-australian-rail-track-corporation-variation-of-23-november-2016-variation

For queries about any matter raised in this document, please contact:
Grant Kari
Director
Infrastructure & Transport – Access & Pricing Branch
Phone: 03 9290 1807
Email: grant.kari@accc.gov.au
Draft Decision
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2.

Background

ARTC
ARTC was established in 1997 to provide below-rail access services, as a result of an InterGovernmental Agreement between the Australian, NSW, Victorian, Queensland, South
Australian and Western Australian Governments. This was intended to improve the
efficiency and competitiveness of the rail industry, by providing a single point of access for
operators seeking access to the interstate rail network.
In 2004, ARTC entered a 60-year lease over the interstate and Hunter Valley rail networks in
NSW. As a condition of this lease, ARTC was required to submit an access undertaking to
the ACCC for its Hunter Valley rail network. Prior to this, the Hunter Valley rail network was
subject to the New South Wales Rail Access Undertaking (NSWRAU), administered by the
Independent Pricing and Regulatory Tribunal (IPART).

2011 Hunter Valley Access Undertaking
On 29 June 2011, the ACCC accepted the 2011 HVAU under Part IIIA of the Act. The 2011
HVAU sets out the terms and conditions of access for parties seeking to run trains on
ARTC’s Hunter Valley rail network in NSW and comprises the following key features:


preliminary sections on the operation and interpretation of the HVAU



a process for parties to apply for access with ARTC, and a negotiate / arbitrate
framework, with ACCC arbitration as a back-stop, to facilitate agreement of mutually
acceptable terms and conditions of access



a revenue cap and pricing methodologies to promote access pricing that is efficient and
that reflects the cost of providing access to the network



numerous provisions regarding network capacity management, including provisions
designed to facilitate alignment of capacity management on the Hunter Valley rail
network with other components of the supply chain



a framework for governing investment in the network and creation of additional network
capacity. The framework allows for endorsement of investment proposals by the RCG,
and a user funding option where Access Holders can fund a project if ARTC ceases or
refuses to contribute to its development



liability and performance accountability / incentive measures with implications for both
ARTC and access seekers



operational provisions regarding management of trains on the network.9

2016 HVAU and 2017 HVAU assessment
On 23 December 2015, ARTC submitted the proposed 2016 HVAU to the ACCC for
assessment as an intended replacement to the 2011 HVAU. However, on 14 June 2016
ARTC withdrew the 2016 HVAU prior to the ACCC finalising its assessment process. On
20 May 2016, ARTC submitted a variation application to extend the term of the 2011 HVAU
to 31 December 2016. On 16 June 2016, ARTC submitted a revised variation application–
which the ACCC consented to on 22 June 2016. On 18 October 2016, ARTC submitted an

9

ACCC, Decision – in relation to Australian Rail Track Corporation’s Hunter Valley Rail Network Undertaking, 29 June
2011, p. 7.

additional variation application to extend the term of the 2011 HVAU to 30 June 2017–which
the ACCC consented to on 23 November 2016.
On 9 December 2016, ARTC submitted the proposed 2017 HVAU to the ACCC for
assessment. On 20 April 2017, the ACCC published a draft decision to not accept the 2017
HVAU, providing detailed recommendations as to how the various issues may be resolved
by ARTC. On 8 May 2017, ARTC withdrew the 2017 HVAU prior to the ACCC finalising its
assessment process.

June 2017 Variation
On 6 June 2017, ARTC submitted a variation application to vary the term and commercial
parameters of the 2011 HVAU. On 16 June 2017, ARTC submitted a revised variation
application–which the ACCC consented to on 29 June 2017. The June 2017 Variation
extended the term of the 2011 HVAU to 31 December 2021, and varied the real pre-tax Rate
of Return to 5.38 per cent, and the remaining mine life to 23 years.
Section 2.3(d) of the June 2017 Variation required ARTC to engage in good faith
negotiations with Access Holders to develop and submit a further variation application to the
ACCC by 31 December 2017 to:


incorporate path based pricing



apply an incremental cost methodology such that:
o PZ3 Access Holders contribute incremental costs for PZ1
o incremental maintenance costs are allocated on the basis of actual usage and
Incremental Capital Costs are allocated on the basis of contracted capacity
o TOP Charges include incremental capital based on contracted capacity
o a dual ceiling limit applies.

In the June 2017 Variation application, ARTC stated that the obligation to submit a
subsequent variation application under section 2.3(d) would ’ensure that the HVAU is
updated to include the various matters on which there was previously general agreement
between ARTC and the majority of stakeholders’.10 These are matters that ARTC previously
proposed and consulted on as part of the 2016 HVAU and 2017 HVAU assessment
processes.

December 2017 Variation
On 21 December 2017, ARTC submitted the December 2017 Variation to the ACCC for
assessment. In addition to the amendments specified at section 2.3(d) of the June 2017
Variation, the December 2017 Variation seeks to amend provisions relating to the
commencement and administration of the HVAU, the treatment of costs at RCG, and the
annual compliance process. The December 2017 Variation also seeks to remove some
provisions from the HVAU that ARTC states are redundant.
On 23 May 2018, ARTC lodged a supplementary submission to the ACCC that flagged its
intention to amend the December 2017 Variation to incorporate a new review mechanism
provision, see chapter 5 for further discussion on the proposed review mechanism. This will
require ARTC to withdraw and resubmit its variation application.

10

ARTC, Application by ARTC to vary the Hunter Valley Access Undertaking to extend term, 6 June 2017, p. 2.
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Timeline of HVAU assessments
Table 3 below provides a timeline of the key stages of the ACCC’s assessment.

Table 3: Timeline of ACCC assessment
Date

Event

29 June 2011

The ACCC accepts the 2011 HVAU under Part IIIA of the Act. The
original expiry date of the 2011 HVAU was 30 June 2016.

23 December 2015

ARTC submits the 2016 HVAU to the ACCC for assessment as a
replacement to the 2011 HVAU.

20 May 2016

ARTC submits a variation application to extend the term of the
2011 HVAU to 31 December 2016.

14 June 2016

ARTC withdraws the 2016 HVAU from the ACCC’s assessment
process.

16 June 2016

ARTC submits a revised variation application to extend the term of
the 2011 HVAU to 31 December 2016.

22 June 2016

The ACCC consents to the variation application.

18 October 2016

ARTC submits a variation application to extend the term of the
2011 HVAU to 30 June 2017.

23 November 2016

The ACCC consents to the variation application.

9 December 2016

ARTC submits the 2017 HVAU to the ACCC for assessment.

20 April 2017

The ACCC publishes a draft decision to not accept the 2017 HVAU.

8 May 2017

ARTC withdraws the 2017 HVAU from the ACCC’s assessment
process.

6 June 2017

ARTC submits the June 2017 Variation application to extend the
term of the 2011 HVAU to 31 December 2021, vary the commercial
parameters and introduce an obligation to submit a subsequent
variation application.

16 June 2017

ARTC submits a revised variation application, which includes
finalised Access Charges.

29 June 2017

The ACCC publishes a final decision to consent to the variation
application.

21 December 2017

ARTC submits the December 2017 Variation application to
incorporate the amendments proposed under section 2.3(d) of the
June 2017 Variation.

23 May 2018

ARTC lodges a supplementary submission flagging its intention to
amend the December 2017 Variation to incorporate a new review
mechanism provision.

28 June 2018

The ACCC publishes a draft decision to consent to the December
2017 Variation, subject to ARTC incorporating drafting amendments
for clarity and certainty.
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3.

Legislative framework

3.1.

Part IIIA of the Competition and Consumer Act

The legislative framework for the ACCC’s consideration of the December 2017 Variation is
set out in Part IIIA of the Act. Division 6 of Part IIIA states that a provider of a service (or a
person who expects to be the provider of a service) may give an undertaking to the ACCC in
connection with the provision of access to that service. The Act also allows the provider of
an access undertaking (in this case, ARTC) to vary that undertaking at any time after it has
been accepted by the ACCC, but only with the ACCC’s consent.11
Section 44ZZA(7) of the Act provides that the ACCC may consent to a variation of an
undertaking if it thinks it appropriate to do so, having regard to the matters set out in section
44ZZA(3) of the Act. This chapter discusses, in general, how the ACCC has had regard to
the matters under section 44ZZA(3) of the Act in making its Draft Decision in relation to the
December 2017 Variation.

3.2.

Threshold for accepting an access undertaking or variation

Section 44ZZA(3) of the Act provides that the ACCC may accept an access undertaking if it
thinks it appropriate to do so, having regard to the following matters:




the objects of Part IIIA in section 44AA of the Act, which are to:
o

promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting effective
competition in upstream and downstream markets; and

o

provide a framework and guiding principles to encourage a consistent approach to
access regulation in each industry.

the pricing principles specified in section 44ZZCA of the Act, which provide that:
o

o

o

regulated access prices should:


be set so as to generate expected revenue for a regulated service that is at
least sufficient to meet the efficient costs of providing access to the
regulated service or services; and



include a return on investment commensurate with the regulatory and
commercial risks involved; and

access prices should:


allow multi-part pricing and price discrimination when it aids efficiency; and



not allow a vertically integrated access provider to set terms and conditions
that discriminate in favour of its downstream operations, except to the
extent that the cost of providing access to other operators is higher; and

access pricing regimes should provide incentives to reduce costs or otherwise
improve productivity.



the legitimate business interests of the provider of the service



the public interest, including the public interest in having competition in markets (whether
or not in Australia)

11

See section 44ZZA(7) of the Act. ARTC has previously submitted a number of variations to the 2011 HVAU for the ACCC’s
consideration. Further information is available at: http://www.accc.gov.au/regulated-infrastructure/rail/artc-hunter-valleyaccess-undertaking.



the interests of persons who might want access to the service



whether the undertaking is in accordance with an access code that applies to the service



any other matters that the ACCC thinks are relevant.

Section 44ZZA(3AA) of the Act provides that the ACCC must not accept an undertaking if a
decision of the Commonwealth Minister is in force under section 44N that a regime for
access to the service is an effective access regime. The ACCC notes that there is currently
no effective access regime in place that applies to the Hunter Valley rail network that is the
subject of the 2011 HVAU.
Lastly, section 44ZZA(3A) provides that the ACCC must not accept an undertaking unless:


the provider or proposed provider of the service is a corporation (or partnership, or joint
venture consisting solely of corporations); or



the undertaking provides for access only to third parties that are corporations; or



the undertaking provides for access that is (or would be) in the course of, or for the
purposes of constitutional trade or commerce.

The ACCC is satisfied that the section 44ZZA(3A) requirements have been met.

3.3.

Objects of Part IIIA

The ACCC is required to have regard to the objects of Part IIIA set out in section 44AA of the
Act, which are to:


promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting effective competition in
upstream and downstream markets; and



provide a framework and guiding principles to encourage a consistent approach to
access regulation in each industry.

Promotion of efficiency and competition
Efficient operation of, use of and investment in the Hunter Valley rail network may promote
effective competition in a range of upstream and downstream markets. The ACCC has not
conducted a market definition analysis (such as would occur under Part IV of the Act), and
therefore has not reached a conclusive view on what constitutes a particular upstream or
downstream ‘market’. However, the ACCC notes that access to the Hunter Valley rail
network may have significance to competition between above-rail operators for services to
coal and non-coal users of the network, and to competition between coal producers for
upstream inputs to mining (e.g. mining tenements, labour) and sales to export and domestic
customers.
ARTC sets this out in the preamble to the 2011 HVAU. Specifically, section 1.1(d) states:
ARTC recognises that the operation, maintenance, and investment in the
development of, the Network is primarily to improve utilisation and performance of
such rail services and to optimise coal export throughput in the Hunter Valley.
Further, ARTC recognises that it is a ‘Hunter Valley coal industry objective to ensure that
Coal Chain Capacity is maintained, developed and utilised efficiently.’12

12

See section 1.1(h) of the 2011 HVAU.
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The ACCC notes that section 14.1 of the 2011 HVAU defines ‘Efficient’ as:
…in respect to costs and operating expenditure, costs incurred by a prudent service
provider managing the Network, acting efficiently, having regard to any matters
particular to the environment in which management of the Network occurs…
In having regard to ‘economic efficiency’ under the Act, the ACCC takes into account the
following:


Technical or productive efficiency–achieved when firms produce the goods and services
that they offer to consumers at least cost.



Allocative efficiency–achieved when firms employ resources to their highest valued uses
to produce goods and services. That is, those that provide the greatest benefit relative to
costs.



Dynamic efficiency–achieved when firms have appropriate incentives to invest, innovate
and improve the range and quality of services, increase productivity and lower costs over
time. Dynamic efficiency will be promoted by access prices that facilitate entry and
competition in the supply of services in dependent markets.

A consistent approach to access regulation
The second object of Part IIIA is to provide a framework and guiding principles to encourage
a consistent approach to access regulation in each industry.
ARTC’s rail network in NSW is currently regulated by three access undertakings:


2011 HVAU



2008 Interstate Access Undertaking (2008 IAU)13



NSWRAU.

In the current context, ARTC notes it has submitted the December 2017 Variation to fulfil the
commitment it made in the June 2017 Variation to lodge a variation to incorporate path
based pricing and an incremental cost methodology into the HVAU.14
In the June 2017 Variation application, ARTC acknowledged that these amendments were
previously proposed in the 2017 HVAU. However, in the draft decision on the 2017 HVAU
the ACCC stated that it did not have sufficient information from ARTC in order to make a
determination on ARTC’s proposed amendments. ARTC stated that 6 months would provide
enough time to have good faith negotiations with producers, and prepare and provide further
information.15
The ACCC also recognises that its consideration of the December 2017 Variation must have
regard to the particular features and circumstances of the Hunter Valley rail network.
Therefore, the ACCC has taken into account: the current regulatory framework; the
significance of the Network to the Hunter Valley coal supply chain overall, including the
existing commercial arrangements across the Hunter Valley coal export chain; and the
change in relevant market conditions from those during the initial development of the
2011 HVAU.

13

On 30 July 2008, the ACCC accepted the 2008 IAU, with an expiry date of 21 August 2018. On 6 March 2018, ARTC
submitted the 2018 IAU, intended to replace the 2008 IAU. The 2018 IAU is currently under ACCC assessment.

14

ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation – Explanatory Guide, 21 December 2017, p. 4.

15

ARTC, Application by ARTC to vary the Hunter Valley Access Undertaking to extend term, 6 June 2017, p. 3.
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The ACCC considers that consistency between the regulatory instruments applied to ARTC
(the HVAU, IAU and NSWRAU) is desirable. However, this object is not itself determinative,
as consideration must be given to whether the proposed changes in the December 2017
Variation are appropriate in the current circumstances taking into account all relevant
matters.

3.4.

Pricing Principles in section 44ZZCA

The ACCC is required to have regard to the pricing principles specified in section 44ZZCA of
the Act. The 2011 HVAU contains provisions setting out pricing principles and
methodologies relevant to the calculation of charges for access to the Hunter Valley rail
network. The pricing principles are particularly relevant to the amendments that ARTC is
seeking in respect of the introduction of path based pricing, and the application of a new
incremental cost methodology, discussed further in chapters 8, 5 and 6, respectively.

3.5.

Legitimate business interests of the provider

Section 44ZZA(3)(a) of the Act requires the ACCC to have regard to the legitimate business
interests of the provider, in this case ARTC. ARTC has made a submission in support of the
December 2017 Variation, which the ACCC has had regard to as part of its assessment. The
ACCC references this submission as it relates to particular issues.
The ACCC notes the relationship between the legitimate business interests of ARTC and the
pricing principles specified in section 44ZZCA(a), which provides that regulated access
prices should:


be set so as to generate expected revenue for a regulated service that is at least
sufficient to meet the efficient costs of providing access to the regulated service; and



include a return on investment commensurate with the regulatory and commercial risks
involved.

The ACCC also notes that the legitimate business interests of ARTC sometimes differ from
the interests of access seekers, though this does not necessarily imply the interests are
always in direct conflict. As a general consideration, the ACCC is of the view that the
December 2017 Variation and the 2011 HVAU should provide an appropriate balance
between the interests of ARTC and access seekers.

3.6.

The public interest

Section 44ZZA(3)(b) of the Act requires the ACCC to have regard to the public interest,
including the public interest in having competition in markets (whether or not in Australia).
The Hunter Valley coal supply chain is predominantly used for the export of coal from
Australia, allowing Australian-based coal producers to sell coal to overseas customers. The
ACCC therefore considers that the provision of effective access to the Hunter Valley rail
network via the 2011 HVAU has the potential to enhance the efficiency of Australian coal
producers seeking to compete with international rivals for the sale of coal to global
customers. Domestic purchasers of Hunter Valley coal may similarly benefit from the
enhanced efficiency and competitiveness of coal producers.

3.7.

Interests of access seekers

Section 44ZZA(3)(c) of the Act requires the ACCC to have regard to the interests of persons
who might want access to the service.
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To assess the interests of access seekers, the ACCC has conducted a public consultation
process on the December 2017 Variation, the three previous extension applications and the
2016 and 2017 HVAU applications, during which the ACCC sought and received
submissions from a range of interested parties. As part of this Draft Decision, the ACCC has
had regard to relevant stakeholder submissions on the 2016 HVAU and 2017 HVAU. The
ACCC has also met with interested parties to further discuss submissions and keep parties
updated on the assessment process. Submissions by access seekers made during
consultation are particularly relevant in having regard to section 44ZZA(3)(c).
The ACCC considers that access seekers include those persons seeking access to the
Hunter Valley rail network for the purpose of hauling coal, either to the Port of Newcastle for
export or to domestic customers. The preamble to the 2011 HVAU recognises that the
predominant usage of the Hunter Valley rail network is for rail haulage of export coal to the
Port of Newcastle. Further, the HVAU contemplates coal producers entering agreements
directly with ARTC for access rights, provided that those rights are exercised via an aboverail operator.
While the predominant usage of the Hunter Valley rail network is for the transport of coal, the
ACCC also considers that access seekers include those parties seeking access to the
network for purposes other than hauling coal.
The ACCC also considers it important to recognise above-rail operators as access seekers
or potential access seekers, noting that above-rail operators may share common interests
with both coal and non-coal access seekers.
The ACCC has had regard to submissions from access seekers and potential access
seekers, and references these submissions as they relate to particular issues.

3.8.

In accordance with an access code

Section 44ZZAA of the Act provides that a prescribed industry body may give a written code
(known as an access code) to the ACCC setting out rules for access to a service. The ACCC
may accept the code if it think it appropriate to do so having regard to matters set out in
section 44ZZAA(3).
In having regard to this matter in the current context, the ACCC notes that there is currently
no access code in place that applies to the Hunter Valley rail network.

3.9.

Any other matters the ACCC thinks are relevant

Section 44ZZA(3)(e) of the Act provides that, in deciding whether to accept an undertaking,
the ACCC may have regard to any other matters it thinks are relevant.
For the reasons set out below, the ACCC considers it appropriate to have regard to
stakeholder support for ARTC’s proposed amendments, the alignment of the Hunter Valley
Coal Chain, and the extent to which the HVAU is sufficiently clear and certain in its terms,
effect, and operation.

Stakeholder support for ARTC’s proposed approach
The ACCC considers it relevant where proposed amendments have the support of the
majority of stakeholders. The ACCC notes that HRATF’s submission supports the ‘package’
of amendments proposed by ARTC, stating that on aggregate the December 2017 Variation
is preferred to the status quo of the current HVAU continuing unchanged until the end of its
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term on 31 December 2021.16 The ACCC also notes the support of other stakeholders in
response to its January 2018 Consultation Paper.
The ACCC has had regard to the number of stakeholders that have submitted that they
endorse the December 2017 Variation as an ‘other matter’ it thinks is relevant under section
44ZZA(3)(e) of the Act. However the ACCC also considers that the extent of stakeholder
support also reflects that the December 2017 Variation is in the interests of access seekers
(section 44ZZA(3)(c)).

Coal supply chain alignment
The ACCC acknowledges that the Hunter Valley rail network is an important part of the
overall Hunter Valley coal supply chain, in that it links the coal mines in the Hunter Valley
with the coal export terminals at the Port of Newcastle. Consequently, consistent with its
views in the final decision on the 2011 HVAU, the ACCC continues to view the promotion of
alignment between the Hunter Valley rail network and other elements of the Hunter Valley
coal supply chain as a relevant matter in the assessment of the December 2017 Variation.17
The HVAU was designed to promote the efficiency of the overall Hunter Valley coal supply
chain. It is accepted by parties at all levels of the coal supply chain (mines, below-rail,
above-rail, and port terminals) that stand alone capacities of the different elements of the
supply chain do not translate into whole system capacity. The HVAU therefore includes
several mechanisms designed to facilitate coordination and cooperation between various
constituents of the Hunter Valley coal supply chain.
The ACCC has had regard to alignment as an ‘other matter’ it thinks is relevant under
section 44ZZA(3)(e) of the Act. However, the ACCC also considers that coal supply chain
alignment is in the interests of access seekers, is in the public interest, and promotes the
economically efficient operation of, use of and investment in infrastructure (sections
44ZZ(3)(aa), (b) and (c)).

Clarity and certainty of the HVAU
The ACCC considers it relevant that the HVAU provides for sufficient clarity and certainty in
its terms, effect and operation, as to enable the following:


ARTC and access seekers to be sufficiently aware of their respective rights and
obligations, and so avoid unnecessary costs, monetary or otherwise, when using the
processes set out in the HVAU. In this regard, the ACCC notes that a sufficiently clear
and certain HVAU is in the interests of ARTC and access seekers.



The mediator appointed pursuant to the HVAU, or the arbitrator being the ACCC, to
quickly and effectively resolve any dispute that may arise between an access seeker and
access provider.



The ACCC to quickly and effectively resolve any potential enforcement concerns that
may arise regarding potential non-compliance with the HVAU by ARTC.

The ACCC has had regard to clarity and certainty of the HVAU as an ‘other matter’ it thinks
is relevant under section 44ZZA(3)(e) of the Act. However, the ACCC also considers that
clarity and certainty of the HVAU is in the legitimate business interests of ARTC and the
interests of access seekers (sections 44ZZA(3)(a) and (c)).

16

HRATF, HRATF supplementary submission, 30 May 2018, p. 2.

17

ACCC, Decision – in relation to the Australian Rail Track Corporation’s Hunter Valley Rail Network Undertaking, 29 June
2011, p. 10.

Draft Decision

21

In the following chapters, the ACCC has identified provisions in the December 2017
Variation that it considers to be either unclear or uncertain, and which could be revised by
ARTC in order for the December 2017 Variation to be considered appropriate. See the
Executive Summary of this Draft Decision for a summary of these proposed amendments.
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4.

Commencement and Administration of the Undertaking

Section 2 of the December 2017 Variation sets out the administrative matters for the HVAU.
The December 2017 Variation proposes changes to sections relating to the commencement
of the varied Undertaking (section 2.3 of the December 2017 Variation) and existing rights
and agreements (section 2.4). These proposed changes are discussed in this chapter.
The December 2017 Variation also proposes minor changes to details set out in section 2.6,
which relate to the proposed introduction of path based pricing and the dual ceiling limit.
These proposals are discussed in chapters 8 and 5 of this Draft Decision, respectively.

Commencement of the varied Undertaking
4.1.

ARTC proposal

Under section 2.3(b) of the December 2017 Variation, ARTC proposes that the Varied
Undertaking will take effect on the first day of the month, which is three full months after the
date on which it is approved. This is subject to any review of the ACCC’s decision by the
Australian Competition Tribunal (Tribunal), set out in section 2.3(c), and the treatment of the
Compliance Assessment for 2018, set out in section 2.3(d). ARTC does not propose a
specific variation commencement date.
ARTC submits that the amendment to section 2.3(b) will allow path based pricing to start
during 2018 while giving stakeholders sufficient time to prepare for the change, prior to the
Undertaking taking effect.18
ARTC proposes to remove section 2.3(d), which was included as part of the June 2017
Variation, and set out the issues and timing of the December 2017 Variation. This is
replaced with a provision that seeks to have the 2018 Compliance Assessment undertaken
as if the December 2017 Variation had come into effect on 1 January 2018. ARTC submits
that it is not feasible to model new changes to Incremental Capital Costs on a part year
basis, particularly for 2018 Incremental Capital Costs.19 This proposed approach to the
Compliance Assessment for 2018 is discussed in further detail in chapter 7 of this Draft
Decision.
ARTC also proposes minor edits to section 2.3(c), which it submits is to remove redundant
provisions.20

4.2.

Comparison to current HVAU

The current HVAU took effect 21 days after the ACCC published its decision to accept the
Varied Undertaking on 29 June 2017 under section 44ZZA(3) of the Act. The variation
commencement date, when all provisions of the Varied Undertaking were taken to have
commenced, was 1 July 2017.
Section 2.3(d) of the current HVAU sets out an obligation for ARTC to submit a variation to
the HVAU to incorporate path based pricing and an incremental costs methodology that
includes a dual ceiling limit. This section forms the basis for the December 2017 Variation.
The current HVAU does not include a provision to backdate the application of a variation for
the purposes of a Compliance Assessment.
18

ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation – Explanatory Guide, 21 December 2017, p. 54.

19

Ibid, p. 55.

20

Ibid.
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4.3.

Stakeholder submissions

HRATF submits that there is ambiguity about the proposed Effective Date of the
December 2017 Variation from two perspectives.
First, HRATF submits that it is unclear whether ARTC’s proposed Effective Date is
consistent with section 44ZZBA(1) of the Act.21 In particular, HRATF notes that section
44ZZBA(1) of the Act does not appear to contemplate an alternative Effective Date by
agreement. However, HRATF submits that it does not object to a delayed Effective Date if
the ACCC considers it legally permissible.22
Second, HRATF submits that it is not clear whether the proposed Effective Date is intended
to be the first day of the next month following three months from the commencement date, or
the first day of the month that is three months following the commencement date. HRATF
understands the drafting in the December 2017 Variation to mean the former.23
Pacific National submits that it understands that the December 2017 Variation is to come
into effect on the first day of the month which is three months after the approval date. Pacific
National proposes that, for the avoidance of doubt, this date should be confirmed in the
ACCC’s approval documentation.24

4.4.

ACCC view

The ACCC considers that a variation to an access undertaking comes into operation in
accordance with the statutory timeframe set out in 44ZZBA(4) of the Act, which is:


21 days after the Commission publishes its decision to consent to a variation, if no
person has applied to the Tribunal for review of the Commission’s decision; or



if a person applies to the Tribunal for review of the Commission’s decision and the
Tribunal affirms the Commission’s decision, the time of the Tribunal’s decision.

The ACCC therefore considers that ARTC’s proposed approach to the Variation Effective
Date is not appropriate, as the proposed drafting introduces uncertainty about the operation
of the HVAU. In particular, the proposed approach creates uncertainty about the provisions
of the HVAU that would apply for the period between the ACCC publishing a decision on the
December 2017 Variation (or the Tribunal’s decision on its review of the ACCC’s decision)
and the proposed Variation Effective Date.
The ACCC considers it to be critical that the December 2017 Variation provides for sufficient
certainty and clarity in its terms, effect and operation in order to enable ARTC and access
seekers to be adequately aware of their respective rights and obligations. Such an approach
would avoid unnecessary costs, monetary or otherwise, when utilising the processes set out
by the HVAU. Therefore, the ACCC considers that the Variation Effective Date should be set
out in terms consistent with section 44ZZBA(4) of the Act. Such an approach would provide
clarity and certainty for both ARTC and access seekers, which is both in the legitimate
business interests of ARTC and the interests of those seeking access to the Hunter Valley
rail network (sections 44ZZA(3)(a), (c) and (e)).

21

HRATF, HRATF response to 2011 Hunter Valley Access Undertaking (HVAU) 2017 variation application, 14 February
2018, p. 8.

22

Ibid.

23

Ibid.

24

Pacific National, Pacific National Submission to the ACCC in Relation to the ARTC’s Proposed Variation to the 2011
HVAU, February 2018, p. 10.
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The ACCC notes that ARTC’s rationale for its approach to the Variation Effective Date is ‘to
enable stakeholders to prepare for the change’.25 However, ARTC does not provide any
further information as to what these preparations are, including how they differ from
preparations for the 2017 HVAU, which included largely similar proposals but did not
propose a delayed Effective Date.
It is also unclear to the ACCC whether these preparations relate to specific sections or the
entirety of the December 2017 Variation. If ARTC considers that particular sections of the
December 2017 Variation need to be implemented after the Effective Date, the ACCC
considers that ARTC should provide further detail about the nature and extent of these
preparations. This would provide clarity and certainty to access seekers regarding the
rationale for ARTC’s proposed approach to the Variation Effective Date, which is in the
interests of those who seek access to the Hunter Valley rail network (sections 44ZZA(3)(c)
and (e)).
In any event, the ACCC considers that the proposed drafting for the Variation Effective Date
is unclear. The ACCC notes that submissions from HRATF and Pacific National indicate that
there are multiple interpretations of when the December 2017 Variation will become
effective. The ACCC therefore considers that any amendments to the December 2017
Variation in relation to the Effective Date should also address this ambiguity, as appropriate.
Removing such ambiguity would provide clarity and certainty to both ARTC and access
seekers regarding the operation of the HVAU (section 44ZZA(3)(e)).

Existing agreements and rights
4.5.

ARTC proposal

Section 2.4 of the December 2017 Variation sets out the effect of the HVAU on new and
existing Access Agreements. ARTC proposes to include an additional condition in relation to
the effect of the December 2017 Variation on existing Access Agreements and Access
Rights. This proposed addition states that:
Subject to an Access Agreement being required to incorporate those clauses from
the Indicative Access Holder Agreement identified as Tier 1 (mandatory) provisions
for Coal in Schedule A:1 and Tier 1 (mandatory) Non-Coal provisions in Schedule
A:2 as applicable, nothing in this Undertaking can require a party to an existing
Access Agreement to vary a term or provision of that agreement.
ARTC submits that this proposed inclusion clarifies that Access Agreements incorporate the
relevant clauses from the IAHA identified as Tier 1 (Mandatory) Provisions for Coal and Tier
1 (Mandatory) Non-Coal Provisions.26 ARTC notes that path based pricing will be applied to
existing Access Agreements through the Tier 1 (Mandatory) Provisions.27
ARTC also proposes removing paragraph 2.4(b) from the current HVAU, which set out the
reservation of train paths for non-coal traffic around the Commencement Date. ARTC
submits that this was a transitional arrangement related to the introduction of the
2011 HVAU.28

25

ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation – Explanatory Guide, 21 December 2017, p. 54.

26

Ibid, p. 56.

27

Ibid.

28

Ibid.
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4.6.

Stakeholder submissions

The ACCC did not receive any submissions on these proposed changes.

4.7.

ACCC view

The ACCC considers ARTC’s proposed changes to section 2.4 are appropriate on the basis
that they provide clarity and certainty to those seeking access to the Hunter Valley rail
network (sections 44ZZA(3)(c) and (e)).
The ACCC notes ARTC’s submission that the proposed change to section 2.4(a) clarifies
that existing Access Agreements incorporate Tier 1 (Mandatory) Coal and Non-Coal
provisions from the IAHA. Further, the ACCC notes that path based pricing (as set out in
schedule 3 of the IAHA) forms a Tier 1 (Mandatory) Coal Provision.
Under section 19.1(b)(i) of the IAHA, Access Holders agree that changes or additions to Tier
1 (Mandatory) Provisions resulting from new or varied access undertakings will be
automatically incorporated into an AHA. The ACCC considers that ARTC’s proposed
changes to section 2.4(a) of the HVAU ensures consistency between the HVAU and IAHA.
Providing consistency across the HVAU and IAHA provides clarity and certainty to existing
Access Holders and access seekers, which the ACCC also considers is to the benefit of
those seeking access to the Hunter Valley rail network (sections 44ZZA(3)(c) and (e)).
Similarly, the ACCC considers ARTC’s proposed removal of section 2.4(b) on the basis that
it is a redundant clause that applied during the transition from the NSWRAU to the
2011 HVAU prevents confusion that might arise from Access Holders or access seekers who
might believe this section still applies. The ACCC considers that the removal of redundant
clauses provides clarity and certainty, which is to the benefit of those seeking access to the
Hunter Valley rail network (sections 44ZZA(3)(c) and (e)).
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5.

Floor Contribution and Ceiling Limits

5.1.

ARTC proposal

Floor Contribution
Under section 4.2 of the December 2017 Variation, ARTC sets out the Floor Contribution
that Access Holders must meet.
For Access Holders who are Constrained Coal Customers from PZ1 or PZ2, the Floor
Contribution is equal to the Variable Maintenance Costs they impose traversing PZ1 and
PZ2 and Incremental Capital Costs they impose traversing PZ1.
For PZ3 Access Holders, the Floor Contribution is equal to the Variable Maintenance Costs
they impose traversing PZ1 and PZ3 plus the Incremental Capital Costs they impose
traversing PZ1.
ARTC submits that it amended section 4.2 to define the concept of Floor Contribution, by
reference to the new terminology and concepts of Variable Maintenance Cost and
Incremental Capital Costs.29 These costs are defined as:


Variable Maintenance Costs—‘maintenance expenditure, including major periodic
maintenance that varies with usage’.30



Incremental Capital Costs—‘the capital costs that are reasonably identifiable…as
avoidable in the long term’31, but excludes capital costs incurred before 1 July 2008 and
those approved by RCG as Fixed Costs. Incremental Capital Costs are limited to PZ1
only.



Fixed Costs—‘other than Variable Maintenance Costs and Incremental Capital Costs’.32

Ceiling Limits
Under section 4.3 of the December 2017 Variation, ARTC sets out the Ceiling Limit or
maximum revenue that can be recouped from Train Paths operated on behalf of Access
Holders. The Ceiling Limit is the Economic Cost of Segments as determined under section
4.5 of the December 2017 Variation (discussed further in chapter 6 of this Draft Decision),
required for the provision of any Train Path or group of Train Paths operated on behalf of a
relevant Access Holder or group of Access Holders. The ACCC notes that the Economic
Cost of Segments is assessed on a stand alone basis. Stand alone basis is not defined in
the December 2017 Variation.
ARTC proposes two reconciliations where Access Revenue must not exceed the Ceiling
Limit. These are for Train Paths traversing:


PZ1 and PZ2, and where these Train Paths are operated on behalf of Access Holders
who are Constrained Coal Customers for the PZ1 and PZ2 Constrained Network



PZ3, where these Train Paths are operated on behalf of Access Holders who are
Constrained Coal Customers for the PZ3 Constrained Network.

29

Ibid, p. 58.

30

Section 14 of the December 2017 Variation.

31

Section 14 of the December 2017 Variation.
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Currently, PZ3 is not a Constrained Network and a Ceiling Limit does not apply. However,
the December 2017 Variation states the PZ3 Ceiling Limit applies when the Regulatory
Asset Base (RAB) for PZ3 is equal to or less than the RAB Floor Limit for PZ3.33
ARTC states:
It is intended that once the capitalised loss balance has been fully recovered, Pricing
Zone 3 will be a separate Constrained Network with its own overs and unders
accounting process distinct from the Constrained Network that comprises segments
in Pricing Zone 1 and Pricing Zone 2.34
ARTC notes that ‘a capitalised loss balance will remain at the end of the term of the HVAU
as currently extended’.35
Section 4.3(d) of the December 2017 Variation states that revenue for the purposes of
reconciling against a particular Ceiling Limit excludes:


Access revenue from an Access Holder who is not a Constrained Coal Customer for the
relevant Constrained Network to which that Ceiling Limit applies; or



revenue returned to a Contributor as a result of a user funding agreement between the
Contributor and ARTC.36

Section 4.8A is a new section in the December 2017 Variation, where ARTC sets out how it
will reconcile revenue from Constrained Coal Customers in the event PZ3 becomes a
Constrained Network. ARTC also states this section has been included ‘to make clear that
there is a reconciliation between Access revenue and Economic Cost in the Compliance
Assessment’.37
First, under section 4.8A(b), ARTC proposes the Floor Contribution of PZ3 Access Holders
traversing the PZ1/2 Constrained Network is removed from the Economic Cost of the PZ1/2
Constrained Network. This Floor Contribution is not added to the Economic Cost of PZ3.
Second, under section 4.8A(c), in allocating and reconciling Access Revenue from a
PZ3 Access Holder, ARTC proposes it must:


first allocate and recover an amount of Access revenue equal to the Floor
Contribution for each Segment traversed by that Pricing Zone 3 Access
Holder and, for Segments in Pricing Zone 1, such Access revenue is to be
allocated and recovered outside any Ceiling Limit and is not further taken into
account for the purpose of reconciling Access revenue against the Ceiling
Limit for either the PZ1/2 Constrained Network or the PZ3 Constrained
Network;



not allocate Access revenue to a Segment in Pricing Zone 1 in excess of the
Floor Contribution for that Segment for that Pricing Zone 3 Access Holder;
and



allocate remaining Access revenue to Segments in Pricing Zone 3 for the
purpose of determining compliance with any Ceiling Limit for those Segments
in Pricing Zone 3.
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ARTC submits that the purpose of its proposed approach to the Ceiling Limits is to:


Provide certainty to PZ1/2 Constrained Coal Customers that a defined
amount of Access revenue from Pricing Zone 3 Access Holders will be
allocated towards meeting the Variable Maintenance Costs and Incremental
Capital Costs imposed by Pricing Zone 3 Access Holders in Pricing Zone 1;
and



Provide certainty to Pricing Zone 3 Access Holders that their contribution to
Pricing Zone 1 costs cannot exceed their allocation of Variable Maintenance
Costs and Incremental Capital Costs and that the remainder of Access
revenue from Pricing Zone 3 Access Holders will be allocated to meeting the
costs of segments in Pricing Zone 3. This will apply for the duration of the
HVAU term.38

ARTC submits that these proposed amendments, along with changes to the allocation of
Variable Maintenance Costs and Incremental Capital Costs, are intended to be in
accordance with the ACCC’s 2013 Annual Compliance Final Determination.39 The ACCC
notes that this determination was based on the economic literature on cross subsidy which
incorporates an incremental cost floor to avoid inefficiently low prices and a stand alone cost
ceiling to avoid inefficiently high pricing.40

Proposed review mechanism
On 23 May 2018, ARTC notified the ACCC that it intends to amend the December 2017
Variation to include a mechanism to review the pricing approach when loss capitalisation
ends in PZ3. The proposed section states:
The separate Ceiling Limit and Constrained Network in relation to Pricing Zone 3 has
been included in the Varied Undertaking to provide certainty and transparency as to
the treatment of incremental costs for the remaining term of the Varied Undertaking
and is not to be taken as the mechanism which will necessarily be included beyond
the current term. ARTC will review the terms to apply for a revised HVAU post 2021,
having regard to (but not limited to) relevant circumstances at that time including
whether, any, or all, of the elements of the current pricing approach are or continue
to be appropriate for all stakeholders at the point in time when loss capitalisation in
Pricing Zone 3 ends.41
ARTC intends for the proposed section to be included as 2.3(e) of the HVAU. However, it
does not currently form part of the December 2017 Variation.
ARTC notes that the development of this proposed section followed a workshop on
30 April 2018 between ARTC, HRATF producers and the ACCC. ARTC submits that it will:
…engage with its customers in respect of the effectiveness and efficiency of the
operation of the HVAU to ensure it has maximized the ability to achieve stakeholder
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consensus of any renewed HVAU submitted to the ACCC for approval to replace the
current HVAU on its expiry.42
ARTC notes that it expects the review will commence in the second half of 2019. However,
ARTC submits that the timing and scope will ‘become clearer at the relevant time’.43

5.2.

Comparison to 2017 HVAU

Floor Contribution
In the 2017 HVAU, the Floor Contribution was referred to as the Floor Limit. The drafting of
section 4.2 of the 2017 HVAU was different to that included in the December 2017 Variation
and there are some differences in the definitions of cost. However, the purpose of the
respective sections are the same.
As set out in section 4.2 of the 2017 HVAU, the Floor Limit was to be determined such that:


each Access Holder at least met the Incremental Maintenance Cost imposed by that
Access Holder



a PZ3 Access Holder and a Constrained Coal Customer (that is, PZ1 and PZ2), at least
met the Incremental Capital Cost imposed by that PZ3 Access Holder or Constrained
Coal Customer.

That is, all non-coal traffic and coal traffic originating outside the Hunter Valley network (not
in PZ1, PZ2 or PZ3) must pay at least its Incremental Maintenance Cost. Coal traffic
originating within the main network (that is, PZ1, PZ2 and PZ3 coal producers) must pay at
least its Incremental Maintenance Costs and Incremental Capital Costs.44 The definitions of
Incremental Maintenance Costs and Incremental Capital Cost in the 2017 HVAU are
discussed further in chapter 6 of this Draft Decision.

Ceiling Limit
Similar to the Floor Limit, there are some differences in the drafting of sections relating to the
Ceiling Limit between the 2017 HVAU and the December 2017 Variation. In particular, the
December 2017 Variation provides more detail about the allocation of revenue when PZ3
becomes constrained in a separate section to the definition of the Ceiling Limit. However, the
purpose of the respective sections are the same.
As set out in section 4.3 of the 2017 HVAU, the operation of the Ceiling Limits was proposed
to be as follows:


In relation to Segments in PZ1 and PZ2, Access revenue from any Access Holder, or
group of Access Holders must not exceed the Ceiling Limit for those Segments.



In relation to Segments in PZ3, the Access revenue from any Access Holder, or group of
Access Holders must not exceed the Ceiling Limit for those Segments where the RAB for
those Segments is equal to, or falls below, the RAB Floor Limit for those Segments at the
end of the calendar year (t-1).



Access revenue from an Access Holder for a Train Path in excess of its Floor Limit for
that Train Path can only be reconciled against one Ceiling Limit.
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Access revenue for the purposes of section 4.3 of the 2017 HVAU does not include:
o

Access revenue from Access Holders required to meet their Floor Limit, or

o

Access revenue returned to a Contributor as a result of the operation of a user
funding agreement between the Contributor and ARTC.

In allocating revenue from PZ3 Access Holders to Segments, ARTC would first allocate
to each Segment traversed, the Incremental Cost attributed to that PZ3 Access Holder.
ARTC would allocate the remaining revenue to Segments in PZ3. ARTC will not allocate
revenue from PZ3 Access Holders to Segments in PZ1 in excess of Incremental Costs
caused by those PZ3 Access Holders in PZ1 Segments.

5.3.

Comparison to current HVAU

Floor Contribution
The ACCC understands that the main differences between ARTC’s proposed approach to
the Floor Contribution in the December 2017 Variation and the Floor Revenue Limits in the
current HVAU relate to explicitly setting out the Floor Contribution that Access Holders
originating from PZ1, PZ2, PZ3 and outside the Hunter Valley rail network contribute to a
Train Path.
Under the current HVAU, the Floor Revenue Limit states that every Access Holder must at
least meet its Direct Cost of using the Network. The current HVAU also states that Access
revenue from Access Holders should meet the Incremental Cost of a Segment or group of
Segments. This objective has been expanded in the December 2017 Variation.
The December 2017 Variation also includes changes to defined terms, reflecting the revised
definition of costs (discussed further in chapter 6 of this Draft Decision).

Ceiling Limits
Broadly, the main differences between the current HVAU and December 2017 Variation
relate to:


defining two Constrained Networks and Ceiling Limits



Access revenue only being reconciled against one Ceiling Limit45



PZ3 Access Holders only paying the Incremental Capital Cost and Variable Maintenance
Cost of their usage of PZ1, both when constrained and unconstrained.46

As noted previously, ARTC argues that its proposed approach to the Floor Contribution and
Ceiling Limits in the December 2017 Variation is intended to incorporate the Incremental
Cost principles outlined in the 2013 Annual Compliance Final Determination.47 In the
2013 Annual Compliance Final Determination, the ACCC determined that PZ3 producers
should contribute their Incremental Cost (including maintenance and capital) for traversing
PZ1. Previously, PZ3 producers only contributed Direct Costs (a subset of Incremental Cost)
when traversing PZ1.48
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ARTC submits that the current HVAU already incorporates a dual ceiling through:


The reconciliation of Access revenue with the Ceiling Limit for the Constrained
network and subsequent overs and unders accounting process for Constrained
Coal Customers;



Access revenue from Pricing Zone 3 Access Holders being applied to meet their
Variable Maintenance Costs and Incremental Capital Costs in Pricing Zone 1
and the determination of the RAB for Pricing Zone 3 whilst Pricing Zone 3 is
economically constrained.49

5.4.

Stakeholder submissions

Floor contribution
HRATF
HRATF supports the change from ‘Floor Limit’ to ‘Floor Contribution’. HRATF submits that
this change of term better reflects the floor value as a contribution to revenue rather than a
reflection of cost, as it was under the NSWRAU.50 HRATF also considers that the definition
for Floor Contribution is sufficiently clear.51
HRATF notes that its members from PZ3 do not have any objections to ARTC’s proposed
approach to set the Floor Contribution in PZ3 as Variable Maintenance Costs. HRATF
understands that ARTC has taken this approach as there are no Incremental Capital Costs
in PZ3.52
HRATF submits that its members may have differing views on ARTC’s proposal that PZ3
producers pay for Variable Maintenance Costs and Incremental Capital Costs in traversing
PZ1. However, HRATF submits that it supports the approach as a package of amendments
that form the December 2017 Variation.53

IPART
IPART submits that the definition of Floor Contribution is clear.54 IPART also submits that it
is appropriate that the Floor Contribution for PZ3 users traversing PZ3 is equal to the
Variable Maintenance Costs in PZ3.55
IPART also considers it appropriate that PZ3 users contribute to Incremental Capital Costs
and Variable Maintenance Costs when traversing PZ1.56
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Ceiling Limits
HRATF
HRATF submits that while a loss capitalisation balance remains in place for PZ3, it is
necessary for two Ceiling Limits to be in place.57
HRATF submits that the proposed process for calculating and reconciling revenues between
PZ1 and PZ3 appears workable but complex,58 and considers that the operation of the
Ceilings should be reviewed as part of the 2018 Compliance Assessment.59
HRATF notes that ARTC’s proposed approach to calculating and reconciling Ceiling Limits
appears to have the effect of entrenching a ‘dual ceiling’ test even after the current loss
capitalisation balance has been fully repaid.60 HRATF submits that once loss capitalisation is
no longer required in PZ3, ARTC’s proposed approach to ceiling limits may no longer be
required, and the reconciliation of PZ3 revenue against PZ3’s costs of using PZ1 could come
within a single ceiling.61 However, as ARTC has indicated that the loss capitalisation balance
is unlikely to be repaid during the current term of the HVAU, HRATF submits that it is an
issue that does not need to be considered as part of the assessment of the December 2017
Variation.62
HRATF reiterated these views in its supplementary submission to the December 2017
Variation. In particular, HRATF submits that it does not necessarily accept that the tariff
framework proposed for the December 2017 Variation will continue to be appropriate once
the entire Hunter Valley rail network becomes constrained.63 Further, HRATF notes that a
number of HRATF members would object to continuing the dual ceiling model once the PZ3
loss capitalisation account has been paid down.64
HRATF also states in its supplementary submission that ARTC has provided assurances
that it does not expect that the loss capitalisation balance will be repaid prior to the end of
the current term of the HVAU. HRATF submits that it accepts these assurances.65 As a
result, HRATF considers that any discussion about the pricing approach to apply after the
loss capitalisation balance has been paid down should occur as part of the assessment of
the next HVAU, and should not prevent the December 2017 Variation from being accepted.66
HRATF notes that ARTC is prepared to include a section in a revised version of the
December 2017 Variation application that provides for a review of the current pricing
approach prior to the replacement of the current HVAU. HRATF states that it supports this
proposed review clause, and that it provides comfort for all stakeholders.67
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IPART
IPART submits that the introduction of two Constrained Networks is consistent with the
combinatorial stand alone cost principle, and ensures that no group of Access Holders pays
more than their stand alone costs of the Network they use.68 IPART notes that there are
multiple approaches to achieve this objective, but considers that ARTC’s approach ‘appears
reasonable’.69
IPART considers that ARTC’s approach to Ceiling Limits has two purposes:


protects PZ1 and PZ2 users from being overcharged by ensuring PZ3 users pay
Incremental Capital Costs (and not PZ1 and PZ2) on PZ1 segments that PZ3 Access
Holders cause.



protects PZ3 from overpaying for the economic costs they cause in PZ3.70

In relation to the operation of the Ceiling Limits, IPART submits that the proposed drafting is
‘reasonably clear’.71
IPART notes that there are a number of ways to determine the Ceiling Limits, but considers
that an advantage of determining it on a Train Km basis is that it provides an incentive to
maximise the coal tonnage transported per path.72

5.5.

ACCC view

The ACCC notes HRATF’s submissions that the majority of its members support ARTC’s
proposed approach to the Floor Contribution and Ceiling Limits as it is part of an agreed
package.73,74 The ACCC also notes that ARTC intends to include a mechanism to review all
elements of the current pricing approach, including the calculation and reconciliation of
Ceiling Limits, in a revised variation application. The inclusion of this mechanism provides
HRATF with the comfort Access Holders’ require regarding ARTC’s reconsideration of the
pricing framework after the loss capitalisation account has been paid down.75
The ACCC considers that ARTC’s proposed approach to the Floor Contribution and Ceiling
Limits is appropriate for the duration of the current HVAU. This is primarily because it is
endorsed by the majority of stakeholders who submit that it provides a package of changes
preferable to the current HVAU (section 44ZZA(3)(e)). The ACCC is confident that
stakeholders are aware of the implications of the variation on the calculation and
reconciliation of the Ceiling Limits once PZ3 becomes constrained.
Although the proposal has support from the majority of stakeholders for a number of different
reasons, the ACCC has a number of concerns regarding ARTC’s proposed approach. These
concerns relate to:


when the proposed approach to Ceiling Limits becomes effective



the use of a dual Ceiling Limit approach



PZ3’s contributions to costs in PZ1 once it becomes constrained; and
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the Floor Contribution.

These views are discussed in further detail below.
As noted previously, ARTC has proposed to include a review mechanism in a revised
variation. While it does not form part of the ACCC’s assessment of the December 2017
Variation, the ACCC has also provided broad views on the proposed mechanism, submitted
to the ACCC on 23 May 2018, below.

When the proposed approach to Ceiling Limits becomes effective
The ACCC notes that PZ3 is currently unconstrained. Therefore, ARTC’s proposed
approach to the Ceiling Limits does not currently apply.
The ACCC notes ARTC’s position that a capitalised loss balance will remain at the end of
the current term of the HVAU,76 and HRATF’s acceptance of this position.77 However, the
ACCC and Access Holders outside of PZ3 are not privy to the terms of this understanding.
Therefore, the ACCC considers there is some uncertainty regarding when the loss
capitalisation account will be repaid, and thus when PZ3 becomes constrained. As a result,
there is a degree of uncertainty about when ARTC’s proposed approach to the Ceiling Limits
applies.
If PZ3 is not going to become constrained during the current term of the HVAU, it is unclear
to the ACCC why section 4.8A has been included as part of the December 2017 Variation.
As indicated by ARTC’s proposed review mechanism, it may not be the framework that is
adopted in the HVAU after the current expiry date. If PZ3 does become constrained during
the current term of the HVAU, the proposed provisions will result in the calculation and
reconciliation of two Ceiling Limits for at least the current term of the HVAU. However, as
noted above, the majority of stakeholders support ARTC’s proposal as part of a package for
the current term of the HVAU, and the ACCC is confident that stakeholders are aware of the
implications of ARTC’s proposal.

The use of a dual Ceiling Limit approach
The ACCC notes ARTC’s position that the current HVAU already incorporates the concept of
a dual ceiling.78 The ACCC agrees that the current treatment of PZ1 and PZ2, and PZ3 can
be likened to a dual ceiling approach. However, as also raised in the draft decision on the
2017 HVAU, the ACCC continues to have concerns about the necessity of continuing a dual
ceiling limit approach once PZ3 becomes constrained.79
The ACCC notes ARTC’s submission that the dual ceiling approach is intended to
incorporate the principles set out in the 2013 Annual Compliance Final Determination.80
Although ARTC submits that its proposed approach to Ceiling Limits is to provide certainty to
Access Holders regarding the allocation of costs across each of the three Pricing Zones, the
ACCC does not consider that the 2013 Annual Compliance Final Determination necessitates
the use of dual Ceiling Limits when PZ3 becomes constrained.
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The ACCC notes that in the 2013 Annual Compliance Final Determination, the views
presented were in relation to circumstances of the 2013 compliance year. Specifically, PZ3
was unconstrained and a loss capitalisation balance applied. However, both the Draft and
Final Determinations for the 2013 Annual Compliance assessment set out the ACCC’s
understanding of the treatment of PZ3 once it became constrained.81,82 That is, once ARTC
is able to recover the Economic Cost of PZ3 (including the losses capitalised from previous
years), then PZ3 would become part of the Constrained Network. This suggests a single
Ceiling Limit would apply for all three Pricing Zones in the Hunter Valley rail network.
The ACCC’s understanding is consistent with ARTC’s submission to the 2014 Revenue
Allocation Review. In relation to the allocation of revenue from unconstrained traffics, ARTC
stated that:
When the allocation of revenue to parts of the journey of unconstrained traffics
outside of the Constrained Network is sufficient to recover the Economic Cost of
those part of the journey, then those traffics become constrained (the mine(s)
become(s) part of the Constrained Group of Mines and the previously unconstrained
parts of the journey become part of the Constrained Network).83
However, ARTC’s proposed approach under the December 2017 Variation entrenches a
dual ceiling once PZ3 becomes constrained; one ceiling for PZ1 and PZ2, and a separate
ceiling for PZ3.
Given the views presented by the ACCC in its Draft and Final Determinations for the 2013
Annual Compliance assessment, and those presented by ARTC in its submission to the
2014 Revenue Allocation Review, the ACCC considers that ARTC has not set out a clear
rationale for a dual ceiling limit. The ACCC would welcome more information from ARTC in
relation to the context for its proposed approach as part of a revised HVAU, and considers
this would aid clarity and certainty in the operation of the Hunter Valley rail network (section
44ZZA(3)(e)). Further, the ACCC considers that such information would be useful in
considering the appropriateness of the dual ceiling approach, if it is proposed for inclusion in
future variations and undertaking applications.

PZ3’s contribution to costs in PZ1 once PZ3 becomes constrained
Under sections 4.1(b)(ii) and 4.2 of the December 2017 Variation, ARTC must determine
prices with the objective that Access revenue from Access Charges levied on PZ3 Access
Holders must meet:


its Floor Contribution in the PZ1/2 Constrained Network, comprising of the Variable
Maintenance Costs for Segments traversed in the PZ1/2 Constrained Network, and the
Incremental Capital Costs for Segments traversed in the PZ1/2 Constrained Network



its Floor Contribution in PZ3, comprising the Variable Maintenance Costs for Segments
traversed in PZ3



a contribution to forecast Economic Costs in PZ3; and



a contribution to a proportion of capitalised losses, if relevant.
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This objective would continue once PZ3 becomes constrained. Therefore, once constrained,
PZ3 Access Holders would continue to not contribute to Fixed Costs for Segments traversed
in PZ1.
The ACCC notes that this approach differs from the approach when PZ2 became
constrained in 2007-8. In its submission to the 2014 Revenue Allocation Review, ARTC
noted that prior to 2007-8 there was insufficient revenue generated from PZ2 users to
recover fixed costs in PZ2.84 As a result PZ2 users did not contribute to fixed costs and
investments in PZ1.85 From 2007-8, PZ2 became constrained, and PZ2 Access Holders
made increased contributions to fixed costs in PZ1.86 ARTC also submitted that PZ3 Access
Holders would contribute to fixed costs in PZ1 once revenue from PZ3 grew to a sufficient
level.87
Under section 4.14 of the December 2017 Variation, PZ3 Access Holders using Services
with characteristics within the Services Envelope, are charged a Standard Access Charge
for traversing PZ1. This includes a TOP Charge, which under section 4.11(a)(ii)(B), indicates
is intended to recover Fixed Costs. However, as ARTC does not intend to recover Fixed
Costs in PZ1 from PZ3, this means that revenue from PZ3 Access Holders for TOP Charges
intended to recover Fixed Costs in PZ1 can be allocated to PZ3 costs. This intention is set
out in section 4.8A(c) in the December 2017 Variation.
If PZ3 Access Holders are not contributing to Fixed Costs in PZ1, but are being charged a
TOP Charge that is intended to recover Fixed Costs in PZ1, the ACCC is concerned that
PZ1 revenue is likely to exceed the stand alone cost ceiling in PZ1. Further, the ACCC
understands that the revenue from PZ3’s contribution to a portion of TOP Charges in PZ1 is
then transferred to PZ3 prior to the reconciliation of revenue for the purpose of Ceiling Limit
tests.
The ACCC considers that in order to avoid a cross-subsidy, a firm that offers a set of
services should receive revenue for each service or a group of services that is no more than
the stand alone cost of providing that service or group of services.88 Therefore, the ACCC
has concerns that this will result in cross subsidisation and the economically inefficient
operation of, use of and investment in the Network (section 44ZZA(3)(aa)).

The Floor Contribution
The ACCC notes that under section 4.2(a) of the December 2017 Variation, the Floor
Contribution for PZ3 Access Holders in PZ3 is equal to the Variable Maintenance Costs in
PZ3. In PZ1, the Floor Contribution for PZ3 Access Holders is the Variable Maintenance
Costs and Incremental Capital Costs from traversing PZ1. Under the December 2017
Variation, this approach would continue once PZ3 becomes constrained.
The ACCC notes that the proposed definition of Incremental Capital Costs applies to
Segments in PZ1, which suggests that these costs only occur in PZ1. However, ARTC has
not provided evidence to suggest that there are no Incremental Capital Costs in PZ3. If it is
the case that there are Incremental Capital Costs in PZ3, the proposed definition of the Floor
Contribution in PZ3 suggests that PZ3 Access Holders are not contributing to these costs.
As a result, the ACCC considers that ARTC’s proposed definition of the Floor Contribution in
PZ3 is too low. In this scenario, the ACCC considers that this introduces a cross subsidy in
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order for ARTC to recover the Floor Contribution in PZ3. This, in turn, leads to the
economically inefficient operation of, use of and investment in the Network (section
44ZZA(3)(aa)).89
The ACCC considers that the categories of costs that apply in each Pricing Zone should be
considered as part of ARTC’s proposed review mechanism, discussed below.

The proposed review mechanism
As noted previously, ARTC’s proposed review mechanism does not form part of the
December 2017 Variation. On that basis, it is not currently under assessment by the ACCC.
However, as ARTC has indicated that it will form part of an amended variation in the near
future, the ACCC has provided preliminary views on the proposed mechanism.
HRATF submits that the proposed mechanism provides comfort for all stakeholders, and
forms part of HRATF’s support for the December 2017 Variation.90 However, the ACCC
considers that there is some ambiguity about the scope and timing of the review. For
example, the ACCC notes that the review will include, but is not limited to, ‘the current
pricing approach’.91 The ACCC considers that it is unclear from the proposed drafting which
sections of the December 2017 Variation are included in what is described as the ‘current
pricing approach’. However, as noted above, the ACCC considers that a review of the
‘current pricing approach’ should also include a review of the categories of costs that apply
in each Pricing Zone.
The ACCC notes that the results of the proposed review, as currently drafted, is not binding
on ARTC. Although the review relates to the approach to be taken after loss capitalisation in
PZ3 ends, there is no obligation for ARTC to make any changes to the approach set out in
the December 2017 Variation. There is also no obligation to publish the results of the review,
or take them into account as part of the development of the next HVAU.
Although the ACCC has concerns about the operation of the review mechanism as it is
currently proposed, the ACCC considers that ARTC’s proposed approach to the Floor
Contribution and Ceiling Limits, including the review mechanism, is appropriate for the
duration of the current HVAU. This is primarily because it is endorsed by the majority of
stakeholders who submit that it provides a package of amendments preferable to the current
HVAU. The ACCC is confident that stakeholders are aware of the implications of the
variation on the calculation and reconciliation of the Ceiling Limits once PZ3 becomes
constrained.

89

The ACCC notes that its concerns could equally apply in PZ2.
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HRATF, HRATF supplementary submission, 30 May 2018, p. 2.
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ARTC, Re: December 2017 HVAU Variation, 23 May 2018, p. 1.
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6.

Economic Cost

6.1.

ARTC proposal

Section 4.5 of the December 2017 Variation details the method for determining the
Economic Cost of Segments and its allocation to Access Holders as part of the Compliance
Assessment process. This method encompasses four parts:


initial make-up of costs, depreciation and return on assets to Segments



allocating these costs to Variable Maintenance Costs, Incremental Capital Costs and
Fixed Costs



allocating Variable Maintenance Costs and Incremental Capital Costs to Access Holders



costs excluded from Segments.

In addition, the December 2017 Variation includes:


a method of determining and allocating Non-Segment Specific Costs



a new role for RCG in relation to the allocation between incremental and fixed costs.

Initial make-up of costs, depreciation and return on assets
Section 4.5(a) of the December 2017 Variation sets out the initial make-up of the Economic
Cost of costs into the following categories:


Segment Specific Costs, which are the operating costs that ARTC can directly identify
with a Segment (including losses or gains incurred on an asset’s disposal)



Depreciation of Segment Specific Assets, the value of which is determined in accordance
with section 4.4 (b)



a return on Segment Specific Assets, being determined by applying the real pre-tax Rate
of Return (ROR) to (RAB Floor Limitt-1 start + RAB Floor Limitt-1 end)*0.5, where the value of
the RAB Floor Limit is determined in accordance with section 4.4(b)



an allocation of Non-Segment Specific Costs



an allocation of depreciation of Non-Segment Specific Assets, determined on a straight
line basis, by reference to a reasonable estimate of the economic useful life of NonSegment Specific Assets, and determined from the time the assets become serviceable



an allocation of return on Non-Segment Specific Assets, being determined by applying a
real pre-tax ROR to the value of Non-Segment Specific Assets, from the time the assets
become serviceable, capitalised at that time and determined by reference to the relevant
ROR.

These costs are assessed on a stand alone and Efficient basis.

Allocating to Variable Maintenance Costs, Incremental Capital Costs and Fixed
Costs
The December 2017 Variation then defines and seeks to allocate costs, depreciation and
return on assets into the following three categories:


Variable Maintenance Costs—which is defined as ‘maintenance expenditure, including
major periodic maintenance that varies with usage’92

92

Section 14 of the December 2017 Variation.
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Incremental Capital Costs—which is limited to Pricing Zone 1 and defined as ‘the capital
costs that are reasonably identifiable…as avoidable in the long term’93, but excludes
capital costs incurred before 1 July 2008 and those approved by RCG as Fixed Costs



Fixed Costs—which is defined as costs ‘other than Variable Maintenance Costs and
Incremental Capital Costs’.94

Under section 4.5(d)(i) of the December 2017 Variation, Segment Specific Costs and NonSegment Specific Costs are either Variable Maintenance Costs or Fixed Costs. ARTC
proposes to allocate between these costs ‘having regard to the purpose, causal factors, and
cost drivers for the projects or costs as reasonably determined by an engineering
assessment’.95
Under section 4.5(d)(ii) of the December 2017 Variation, Depreciation and return on
Segment Specific Assets and Non-Segment Specific Assets are either Incremental Capital
Costs or Fixed Costs. Where:


‘capital costs incurred before 1 July 2008 are taken to be Fixed Capital Costs’96



unless endorsed by the RCG, for capital costs incurred on or after 1 July 2008, ARTC
proposes to allocate between these costs ‘having regard to the purpose, causal factors,
and cost drivers for the project or costs as reasonably determined by an engineering
assessment’.97

Allocating to Access Holders
Section 4.5(f) of the December 2017 Variation sets out ARTC’s approach for allocating
Incremental Capital Costs and Variable Maintenance Costs among Access Holders. Where:


Incremental Capital Costs are allocated on the basis of either Contracted Coal Gross
Tonne Kilometres (GTK) or Km



Variable Maintenance Costs are allocated on the basis of either GTK (weighted for axle
load) or Train Km.

In allocating costs among Variable Maintenance Costs, Incremental Capital Costs and Fixed
Costs and then to Access Holders, under section 4.5(g) of the December 2017 Variation,
ARTC proposes that:


‘the same incremental proportion and allocation method for Incremental Capital Costs
should be consistently used for projects or capital costs of a similar nature or purpose’98



once an incremental proportion or allocation method for capital is approved by the
ACCC, ‘it will not be reviewed in future Compliance Assessments and will continue to
apply for the life of that project or capital costs’99



‘once a particular variable proportion or allocation method for a particular category of
maintenance expenditure has been assessed as compliant by the ACCC, that variable
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Section 14 of the December 2017 Variation.
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Section 14 of the December 2017 Variation.
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Section 4.5(e)(iii) of the December 2017 Variation.
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Section 4.5(e)(i) of the December 2017 Variation. The ACCC notes that ‘Fixed Capital Costs’ is not a defined term,
whereas ‘Fixed Costs’ is.
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Section 4.5(e)(ii) of the December 2017 Variation.

98

Section 4.5(g)(i) of the December 2017 Variation.
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Section 4.5(g)(ii) of the December 2017 Variation.
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proportion and allocation method will be used for similar categories of maintenance
expenditure’100


if the RCG endorses a request to treat a capital cost as a Fixed Cost rather than as an
Incremental Capital Cost, ‘then that treatment will be applied for the relevant Compliance
Assessment and will continue to apply for the life of those capital costs or relevant
project’.101

Costs excluded from the Economic Cost of a Segment
Under section 4.5(h) of the December 2017 Variation, ARTC seeks to exclude the following
when determining the Economic Cost of a Segment:


Variable Maintenance Costs by Access Holders that do not hold Coal Access Rights



Variable Maintenance Costs by Access Holders holding Coal Access Rights and who are
not Constrained Coal Customers



for Segments in PZ1, the Incremental Capital Costs imposed by PZ3 Access Holders.

Non-Segment Specific Costs and Assets
In regards to the allocation of Non-Segment Specific Costs, and depreciation of, and return
on, Non-Segment Specific Assets to Segments and Access Holders, section 4.6 of the
December 2017 Variation states these will be allocated directly to a Segment where
possible. Where this is not possible, costs will be allocated in accordance with Schedule I.
The ACCC notes Schedule I is a part of the current HVAU and is not a proposed change
under the December 2017 Variation. However, the ACCC considers it a key component in
determining the Economic Cost of Segments under the December 2017 Variation.
Schedule I sets out three steps for allocating Non-Segment Specific Costs, depreciation of,
and return on, Non-Segment Specific Assets. These are identifying and allocating costs
between:


ARTC’s Interstate and Hunter Valley businesses



coal and non-coal Access Holders



Segments.

First, ARTC initially identifies and allocates costs between the Hunter Valley rail network and
its other businesses (including the interstate network). If the cost is exclusively identifiable
with the Hunter Valley rail network, ARTC will allocate it to the Hunter Valley rail network.
If not exclusively identifiable with the Hunter Valley rail network, ARTC will allocate a
proportion of the cost categories with the corresponding allocators, set out in Table 4. ARTC
will identify the share of a cost category attributed to the Hunter Valley rail network by
calculating its share of the relevant allocator, over the total of that allocator (where the total
of that allocator includes costs attributed to the Hunter Valley rail network as well as ARTC’s
other businesses).

100

Section 4.5(g)(iii) of the December 2017 Variation.
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Section 4.5(g)(iv) of the December 2017 Variation.
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Table 4: Allocation methods
Cost category

Allocation method

Cost category

Allocation method

Executive

Direct Stay-in-Business
Costs102

Information Technology
infrastructure &
systems

FTE

Finance

Direct Stay-in-Business
Costs

Management of
enterprise services

Direct Stay-in-Business
Costs

Strategy & corporate
development

Train Km

Environment

Train Km

People

FTE

Engineering services

GTK

Insurance

Premium based

Corporate safety

GTK

Safety accreditation

Track Km

Workplace health &
safety

FTE

Property

Track Km

Risk

GTK

Communications

Train Km

Allowance for efficiency
projects

Direct Stay-in-Business
Costs

Note abbreviations: Train Kilometres (Train Km); Full Time Equivalent (FTE); Track Kilometres (Track Km).
Source: Schedule I of the December 2017 Variation and current HVAU.

By example, ARTC identifies the share of the Hunter Valley rail network in the ‘Executive’
cost category by first calculating the share of Direct-Stay-in-Business Costs attributed to the
Hunter Valley rail network as a function of the Direct-Stay-in-Business Costs attributed to all
its businesses, or:
𝐸𝑥𝑒𝑐𝑢𝑡𝑖𝑣𝑒𝐻𝑢𝑛𝑡𝑒𝑟 𝑉𝑎𝑙𝑙𝑒𝑦 𝑟𝑎𝑖𝑙 𝑛𝑒𝑡𝑤𝑜𝑟𝑘 =

𝐷𝑖𝑟𝑒𝑐𝑡-𝑆𝑡𝑎𝑦-𝑖𝑛-𝐵𝑢𝑠𝑖𝑛𝑒𝑠𝑠 𝐶𝑜𝑠𝑡𝑠𝐻𝑢𝑛𝑡𝑒𝑟 𝑉𝑎𝑙𝑙𝑒𝑦 𝑟𝑎𝑖𝑙 𝑛𝑒𝑡𝑤𝑜𝑟𝑘
𝐷𝑖𝑟𝑒𝑐𝑡-𝑆𝑡𝑎𝑦-𝐵𝑢𝑠𝑖𝑛𝑒𝑠𝑠 𝐶𝑜𝑠𝑡𝑠𝐴𝑙𝑙 𝐴𝑅𝑇𝐶 𝑏𝑢𝑠𝑖𝑛𝑒𝑠𝑠𝑒𝑠𝑠

Second, after ARTC has identified the share of the Hunter Valley rail network (under step 1),
ARTC will allocate to its coal customers in the Hunter Valley rail network as follows:


Where it is associated with indirect maintenance and indirect operational costs, ARTC
will allocate based on the proportion that the GTK for its coal customers bears to the
GTK for the entire Hunter Valley rail network.



Where it is not associated with indirect maintenance and indirect operational costs,
ARTC will allocate based on the proportion that the Direct-Stay-in-Business Costs for its
coal customers bears to the Direct-Stay-in-Business Costs for the entire Hunter Valley
rail network.

Third, after ARTC has identified the share of costs allocated to its coal customers in the
Hunter Valley rail network (under step 2), ARTC will allocate to Segments as follows:


102

Where it is associated with maintenance, ARTC will allocate based on the proportion that
the GTK for a Segment bears to the GTK for the Network.

Defined under Schedule I as costs identifiable with the function of a corridor, or part of a rail network, being the operating
and maintenance expenses plus corridor capital, non-infrastructure capital incidents, but excluding indirect management
labour and capital for the purpose of increasing capacity and performance.
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Where it is not associated with maintenance, ARTC will allocate based on the proportion
that the Train Km for a Segment bears to the Train Km for the Network.

As noted above, the proposed cost allocators at the Segment level (step 3) are unchanged
from those in the current HVAU.

Rail Capacity Group
Under section 9.2(a) of the December 2017 Variation, ARTC proposes to convene RCG for
the purpose of:


at the appropriate stage of the consultation process, informing the RCG on the
proportions and allocation methods for Project costs or other Capital Expenditure on the
Network that are Incremental Capital Costs in accordance with section 4.5, including
providing details of new engineering assessments (if required), but ARTC is not required
to obtain RCG endorsement of such proportions and allocation methods; and



if requested by ARTC (at its discretion) at a stage in the consultation process, consulting
with the RCG and obtaining endorsement of the RCG of capital costs being treated as
Fixed Costs rather than Incremental Capital Costs.

ARTC Rationale
Overall, ARTC states the benefits of this approach to the allocation of Economic Cost is:


it provides price structure stability



it makes the majority of the price known by way of the magnitude of the TOP charge in
the price makeup, ahead of annual production decisions



it removes the short and medium run production decisions of competitors as a variable in
the below rail cost function of other Access Holders



provides certainty in the treatment of Incremental Capital Costs throughout the term of
the HVAU.103

ARTC states it proposes this method to incorporate the 2013 Annual Compliance Final
Determination (the findings of which are presented in Box 1). In particular, ARTC states the
approach used in the 2013 Annual Compliance Final Determination to:
…assess the purpose, causal factors and cost drivers in order to determine the
proportion of costs that are Variable Maintenance Costs and Incremental Capital
Costs based on an engineering assessment has been embedded in the HVAU.104
In addition, ARTC states:
…precedents set for the variable / incremental proportion of costs and the allocator
(ie GTK or [Train Km]) for apportioning those costs to relevant Access Holders in a
compliance assessment will apply to ongoing for projects/costs of a similar nature.105
ARTC proposes one change to the 2013 Annual Compliance Final Determination. That is,
allocating Incremental Capital Costs based on contracted commitments rather than actual
use. ARTC outlines the following two reasons for this:


changing the share of TOP and non-TOP Charges
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ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation Explanatory Guide, 21 December 2017, pp. 5–6.
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Ibid, p. 17.
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the causation of capital investment.

Box 1: 2013 Annual Compliance Final Determination
The 2011 HVAU provides for the ACCC to conduct an annual assessment to determine whether
ARTC has correctly calculated the revenue floor and ceiling limits and reconciled these with revenues
received from Access Holders to determine any ‘unders and overs’ amount (that is, whether ARTC is
entitled to receive additional revenues or is required to refund monies to Access Holders).
In the course of assessing ARTC’s compliance with the 2011 HVAU for the 2013 calendar year, the
ACCC identified some concerns with ARTC’s method for allocating costs used in the calculation of the
revenue ceiling limits for reconciliation of revenue received from Access Holders. In particular, ARTC
proposed that the proportion of the prudent and efficient costs incurred within the Constrained
Network to be reconciled with revenues received from Constrained Coal Customers should be
calculated by subtracting the Direct Costs (a subset of incremental costs) associated with coal
producers originating in PZ3 from the costs of the Constrained Network.106 The ACCC considered that
Incremental Costs, rather than Direct Costs, should be subtracted.
The ACCC was concerned that ARTC’s approach led to it overstating the proportion of costs and
resulting shortfall in revenue to be recovered from Constrained Coal Customers and that they were
being asked to pay more than their stand alone costs.
As part of the 2013 Compliance Assessment, the ACCC engaged an independent consultant, WIKConsult (WIK), to review the costs of ARTC’s Hunter Valley Coal Network and estimate the
Incremental Costs of PZ3 Access Holders’ use of PZ1. Under the WIK methodology, Incremental
Costs attributed to each Access Holder or group of Access Holders were allocated using actual
volumes.
On 6 June 2016, the ACCC released its Final Determination for the 2013 Annual Compliance
assessment. The ACCC determined that PZ3 Access Holders should at least contribute their
Incremental Costs (including maintenance and capital costs) for traversing PZ1. Further, the ACCC
found that Incremental Costs should be determined using the WIK methodology that applies actual
volumes, which represents Access Holders’ actual usage of the network and cost causation.

First, ARTC states a consequence of the 2013 Annual Compliance Final Determination
regarding the allocation of Incremental Capital Costs on actual use was:
…the relativity between the TOP and Non-TOP components of the access charges
has changed in Pricing Zone 1. The TOP charge has historically been in the order of
85-90% of the access charges, however pricing reflecting the outcome of the 2013
compliance decisions has resulted in the TOP charge reducing to approximately 50%
of the Pricing Zone 1 access charges. Access Holders are now exposed to volume
reductions of other Access Holders which leads to a high degree of price uncertainty
through the unders and overs process.107
Second, ARTC considers that the allocation of Incremental Capital Cost on actual usage is
inconsistent with the causation of investment. In particular:
Decisions to fund incremental capacity are made based upon forecasts of future
network utilisation which were underpinned by contractual commitments at the time
of the investment. The critical causal factor for the capital investment is therefore the
contracted volume. Use of a contractual allocator for this cost provides a direct
causal link and a clear financial incentive to ensure that the contracted capacity most
efficiently reflects the volume needs of the Access Holder.108
106

‘Direct Cost’ is defined in section 6.3 of this Draft Decision.
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ARTC, 2011 Hunter Valley Coal Network Access Undertaking Variation Explanatory Guide, 21 December 2017, p. 17.
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6.2.

Comparison to 2017 HVAU

Initial make-up of costs, depreciation and return on assets
Section 4.5(a), which sets out the initial make-up of the Economic Cost of a Segment, is
unchanged between the 2017 HVAU and December 2017 Variation. In addition, both the
2017 HVAU and December 2017 Variation state costs are to be assessed on a stand alone
and Efficient basis.

Allocation to cost components
A difference between the 2017 HVAU and the December 2017 Variation is the allocation of
the components of the Economic Cost of a Segment.
Variable Maintenance Costs under the December 2017 Variation was defined as
Incremental Maintenance Costs in the 2017 HVAU. However, the definitions Variable
Maintenance Costs is the same as Incremental Maintenance Costs.
Under the 2017 HVAU, ARTC defined Incremental Capital Costs as ‘capital costs that are
reasonably identifiable as avoidable in the long term, but excludes all capital costs incurred
before 1 July 2008; and any capital costs specifically endorsed by the RCG as being Fixed
Costs’109. This differs from the definition of Incremental Capital Costs in the December 2017
Variation, which is limited to PZ1.

Allocation to Access Holders and Segments
Both the 2017 HVAU and December 2017 Variation allocate Incremental Capital Costs on
the basis of contracted Train Km.
Given this, the 2017 HVAU and the December 2017 Variation differ in the allocation of
Variable Maintenance Costs or Incremental Maintenance Costs and Incremental Capital
Costs.
As previously outlined, the December 2017 Variation allocates:


Incremental Capital Costs on the basis of either Contracted Coal GTK or Train Km



Variable Maintenance Costs on the basis of either GTK (weighted for axle load) or Train
Km.

The December 2017 Variation proposes that:


‘the same incremental proportion and allocation method for Incremental Capital Costs
should be consistently used for projects or capital projects of a similar nature or
purpose’110



once an incremental proportion or allocation method for capital or maintenance is
approved by the ACCC, ‘it will not be reviewed in future Compliance Assessments and
will continue to apply for the life of that project or capital costs’111

While the 2017 HVAU proposed to allocate:


Incremental Maintenance Costs on the basis of actual GTK usage

109

Section 14 of the 2017 HVAU.

110

Section 4.5(g)(i) of the December 2017 Variation.

111

Section 4.5(g)(ii) and (iii) of the December 2017 Variation.
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Incremental Capital Costs on the basis of contracted Train Km for Pricing Zone 1, 2 and
3 Access Holders.

Non-Segment Specific Costs and Assets
The 2017 HVAU and December 2017 Variation differ in allocating Non-Segment Specific
Costs and depreciation of, and return on, Non-Segment Specific Assets between the Hunter
Valley and Interstate businesses. As noted previously, the December 2017 Variation sets
this process out in Schedule I. The allocation of costs between the Hunter Valley and
Interstate businesses varies depending on the cost category (see Table 4).
Section 4.6(a)(iii) of the 2017 HVAU proposed allocating between the Interstate and Hunter
Valley businesses on the basis of:


GTK for Non-Segment Costs and depreciation of, and return on, Non-Segment Specific
Assets associated with maintenance



Train Km for Non-Segment Costs and depreciation of, and return on, Non-Segment
Specific Assets not associated with maintenance.

Once apportioned to the Hunter Valley network, the allocation method of Non-Segment
Specific Costs and depreciation of, and return on, Non-Segment Specific Assets to coal
Access Holders and Segments are the same under the 2017 HVAU and December 2017
Variation.

Rail Capacity Group
Both section 9.2(a)(ii) of the 2017 HVAU and 9.2(a)(iii) of the December 2017 Variation
specify a role for the RCG, if requested by ARTC, to endorse whether capital costs are
treated as a Fixed Cost rather than an Incremental Capital Cost.

ARTC Rationale
Similar to the December 2017 Variation, the Economic Cost of a Segment under the
2017 HVAU was proposed by ARTC in response to the 2013 Annual Compliance Final
Determination (the findings of which are given in Box 1:). In particular, ARTC argued that the
consequences of the 2013 Annual Compliance Final Determination, as they related to
Economic Cost, were:


the fundamental departure from the established commercial framework for the Hunter
Valley Coal Chain



increased uncertainty for Access Holders and ARTC.112

Specifically, ARTC submitted that the effect of the 2013 Annual Compliance Final
Determination:
…was to require an incremental cost methodology in Pricing Zone 1, with
incremental costs (including incremental capital costs) being allocated on the basis
of actual volumes within the year (and therefore variable in nature). As a
consequence, the relativity between the TOP and Non-TOP components of the
access charges has changed in Pricing Zone 1. The TOP charge has historically
been in the order of 85-90% of the access charges, however pricing reflecting the
outcome of the 2013 compliance decisions has resulted in the TOP charge reducing
to approximately 50% of the Pricing Zone 1 access charges. Access Holders are
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ARTC, 2017 Hunter Valley Coal Network Access Undertaking Explanatory Guide, 9 December 2016, p. 14.
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now exposed to volume reductions of other Access Holders which leads to a high
degree of price uncertainty through the unders and overs process.113
ARTC contended that a decrease in the proportion of TOP Charges, resulting from allocating
Incremental Capital Costs on the basis of actual usage would expose Access Holders to
volume risk, as:
Access Holders are now exposed to volume reductions of other Access Holders
which leads to a high degree of price uncertainty through the unders and overs
process. Access Holders who are utilising train paths in accordance with their
contractual commitments will fund the incremental capital costs of Access Holders
who are not utilising their contracted train paths, notwithstanding they may have
triggered the need for the capital investment.114
ARTC considered that such a scenario could lead to an Access Holder that used its full
contracted commitment cross-subsidising those that did not. ARTC also noted this would
affect its cash flow until the unders and overs process had concluded.115
In addition, ARTC considered that a decrease in the proportion of TOP Charges could
potentially affect efficient investment:
…as there may be a reluctance for RCG members to endorse capital expenditure
which is triggered by certain contractual commitments where there is a risk that
those Access Holders can reduce their contribution to the capital cost (and increase
the contributions of others) if their contracted capacity is not fully utilised.116

6.3.

Comparison to current HVAU

Initial make-up of costs, depreciation and return on assets
Section 4.5(a), which sets out the initial make-up of the Economic Cost of a Segment, is
unchanged between the current HVAU and December 2017 Variation. In addition, both the
2017 HVAU and December 2017 Variation state costs are to be assessed on a stand alone
and Efficient basis.

Allocating to cost components


A difference between the current HVAU and the December 2017 Variation is the
allocation of the components of the Economic Cost of a Segment. As previously stated,
the December 2017 Variation defines and allocates costs as Variable Maintenance,
Incremental Capital or Fixed Costs.

In contrast, section 4.13(a) of the current HVAU defines the following costs:


Variable component of costs, which is Direct Costs. Direct Costs are defined as:
…maintenance expenditure, including major periodic maintenance that varies with
usage of the Network, and may include other costs that vary with the usage of the
Network but excluding Depreciation, assessed on an Efficient basis.117



New capital component of costs, which is Depreciation of, and return on, assets
commissioned during the Term; and
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Fixed component of costs, which is fixed operating costs and Depreciation of, and return
on, assets existing as at the Commencement Date and the New Segments
Commencement Date (as applicable).

Allocating to Access Holders and Segments
Unlike the December 2017 Variation, the current HVAU does not set out how costs are
allocated to Access Holders and Segments. In particular, the current HVAU does not
explicitly set out the allocation method for Incremental Capital Cost.

Non-Segment Specific Costs and Assets
Both the current HVAU and December 2017 Variation use the same method for determining
and allocated Non-Segment Specific Costs and depreciation of, and return on, Non-Segment
Specific Assets to Hunter Valley coal Access Holders and Segments. This method is set out
in Schedule I of the current HVAU and December 2017 Variation.

Rail Capacity Group
The current HVAU and December 2017 Variation differ in the role given to the RCG in
determining the Economic Cost of a Segment. In particular, the current HVAU does not
contain any role for the RCG to determine the treatment and allocation of costs components.

6.4.

Stakeholder submissions

HRATF
In regards to Incremental Capital Costs, HRATF (with the exception of Anglo American)
supports allocating on the basis of contracted GTK or Train Km rather than on actual GTK or
Train Km. This is consistent with HRATF’s submission to the 2017 HVAU.118
HRATF states it:
… strongly supports this change, which we understand is intended to rebalance the
proportion of costs recovered through TOP charges back to its historical level (which
had been in the order of 85-90%). HRATF shares the view expressed by ARTC that
doing so better aligns capital investment incentives and cost recovery (of historical
[capital expenditure]) with the contract decisions by a Coal Customer that underlie
those investments, rather than having them potentially affected by later changes in
actual volume decisions by itself and other Coal Customers.119
In regards the allocation of new capital projects between Fixed Costs and Incremental Costs,
HRATF:
… accepts that it is appropriate for projects to be treated in a consistent manner,
both over time and with respect to other similar or past projects. To the extent that
the purpose, causal factors and cost drivers for an activity or capital project are
similar, it will ordinarily be appropriate to allocate those costs consistent with the
earlier approach.120
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HRATF, ARTC 2017 Hunter Valley Access Undertaking – Hunter Rail Task Force submission to the ACCC, 6 February
2017, pp. 27–8.
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HRATF, HRATF response to 2011 Hunter Valley Access Undertaking (HVAU) 2017 variation application, 14 February
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However, HRATF states it is not clear:
… why decisions in relation to cost allocation and recovery are not required to be
endorsed by the RCG or, if endorsement is not obtained, approved directly by the
ACCC – as happens in respect of the capital approval decision itself. As well as
being consistent with the underlying capital approval process, this would recognise
that the parties facing the direct commercial risk from cost allocation decisions are
Coal Customers themselves, and not ARTC.121
HRATF notes while under the proposed drafting:
… that it may still remain open to the RCG to reject a project entirely if the cost
allocation approach proposed by ARTC is unacceptable, this seems to confuse two
issues (i.e. the RCG may accept the need for a project, but wish for the cost
allocation to be different to that proposed by ARTC).122
HRATF submits:
… the ACCC should take an active role in ensuring that cost allocation decisions in
respect of new projects or activities are being adequately consulted upon with the
RCG – and if endorsement is not sought from the RCG, the ACCC should have
regard to Coal Customers’ concerns when considering whether to approve the
proposed approach.123
The ACCC notes that HRATF does not make specific reference to ARTC’s proposed
approach to Incremental Capital Costs in its supplementary submission. However, HRATF
does note that its members, with one exception, considers the overall package of changes in
the December 2017 Variation as preferable to the current HVAU.124

Anglo American
Anglo American does not support allocating Incremental Capital Costs on the basis of
contracted GTK or Train Km. Rather, Anglo American continues to support its allocation on
the basis of actual GTK or Train Km.
Anglo American states its concerns with the proposed change continue to be that:


It is inconsistent with the determination of the ACCC in the 2013 compliance assessment
(supported by the independent advice of WIK) as to the appropriate method of allocation



the public interest in regulatory certainty favours continuing the current operation of, and
incremental cost allocation methodology under, the HVAU



the change is not justified by revenue stability which is already delivered by the existing
system given the similarity between contracted and actual utilisation levels, the only
difference to ARTC should be one of potential timing



the change is not justified by cross-subsidisation—that is also a feature of the proposed
methodology, and practically a feature of all multi-user infrastructure systems



the change has the potential to incentivise inefficient investment—by allocating the
incremental capital costs to users which are not utilising the capacity, there will be an
artificial reduction in the efficient price for new entrants for the remainder of the underutilising user’s contract term
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the change is not justified by alignment to investment drivers—given actual usage, not
just contract capacity, is critical to driving incremental capital investment to a brownfield
network like the Hunter Valley network.125

IPART
IPART submits the:


definitions of Variable Maintenance Costs, Incremental Capital Costs and Fixed Costs
are clear



allocations of costs to Variable Maintenance Costs, Incremental Capital Costs and Fixed
Costs are appropriate



the use of Contracted Coal GTK or Train Km rather than actual GTK or Train Km is
appropriate.126

6.5.

ACCC view

The ACCC notes HRATF’s submissions, which state that HRATF ultimately supports the
December 2017 Variation as part of an agreed package.127,128 The ACCC also notes Anglo
American’s submission that it does not support changes to the allocation of Incremental
Capital Costs. On the basis that the majority of industry agrees to the proposal as part of the
package of amendments in the December 2017 Variation, the ACCC considers the proposed
changes to allocating the Economic Cost of a Segment appropriate because it forms part of
a negotiated commercial agreement between ARTC and industry for the duration of the
current HVAU (section 44ZZA(3)(e)). This view is subject to changes being made to ARTC’s
approach to seeking endorsement for the allocation of new capital projects as part of the
RCG process.
Although the proposal has support from the majority of industry for a number of different
reasons, the ACCC has the following concerns with ARTC’s proposed approach, which
relate to the:


treatment of Non-Segment Specific Costs



allocation of Incremental Capital Costs to Access Holders



allocation of new capital projects and RCG.

These concerns are discussed in further detail below.

Treatment of Non-Segment Specific Costs
Section 4.5(d) of the December 2017 Variation states ARTC will determine the proportion of
Non-Segment Specific Costs to be Variable Maintenance Costs and/or Fixed Costs. NonSegment Specific Costs are defined as costs which ARTC cannot directly identify with a
Segment. As Variable Maintenance Costs are defined as maintenance expenditure,
including major periodic maintenance that varies with usage, the ACCC considers the
definitions of the December 2017 Variation implies all Non-Segment Specific Costs will be
allocated as Fixed Costs. However, the ACCC does not consider that all Non-Segment
Specific Costs are Fixed Costs.
125
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Schedule I of the current HVAU and December 2017 Variation sets out how activities
forming Non-Segment Specific Costs are to be allocated. The ACCC considers that several
of these Non-Segment Specific Costs should not be considered Fixed Costs but rather a
proportion should be incremental. That is, if the Hunter Valley network were removed, then a
proportion of these cost would not be incurred by ARTC.
If Non-Segment Specific Costs are determined to be Fixed Costs when there is at least a
portion that is incremental, Access Holders that incur Fixed Costs in PZ1 will be paying for
Non-Segment Specific Costs that should be charged to Access Holders that do not pay
Fixed Costs in PZ1. The ACCC considers that this approach could lead to crosssubsidisation between Access Holders traversing PZ1, which could result in the
economically inefficient operation of, use of and investment in the Network (section
44ZZA(3)(aa)).
The ACCC also notes that ARTC has not provided evidence for the allocators set out in
Schedule I, in either its December 2017 Variation or June 2017 Variation applications. In the
absence of evidence to support the allocators ARTC is using for those activities, it is unclear
whether these adequately reflect the distribution of those costs across ARTC’s businesses.
The ACCC is therefore unable to determine whether the Non-Segment Specific Costs
allocated to the Hunter Valley rail network reflects the costs the Network causes to ARTC’s
business. If those Non-Segment Specific Costs are not being allocated across ARTC’s
businesses in a way that reflects how those businesses cause costs, it could lead to crosssubsidisation between ARTC’s businesses. This, in turn, could result in the economically
inefficient operation of, use of and investment in the Hunter Valley rail network (section
44ZZA(3)(aa)).

Allocation of Incremental Capital Costs to Access Holders
The ACCC notes that ARTC proposes to allocate Incremental Capital Costs on the basis of
contracted commitments rather than on the basis of actual usage, and that this approach is
supported by the majority of stakeholders.
Consistent with the 2013 Annual Compliance Final Determination, the ACCC considers that
the appropriate allocator of Incremental Capital Costs is on the basis of actual usage, rather
than contracted commitments. The ACCC considers that allocating Incremental Capital
Costs on this basis of actual usage represents how costs are incurred on the Hunter Valley
rail network. The ACCC considers that allocating costs such that they reflect how those
costs are caused ensure that Access Holders get a clear signal about the costs they are
contributing to. This, in turn, promotes the economically efficient operation of, use of and
investment in the Network (section 44ZZA(3)(aa)).
The ACCC notes that HRATF’s support for allocating Incremental Capital Costs on the basis
of contracted commitments is based on:


the effect on the proportion of TOP Charges as part of Access Charges; and



the causal relationship between capital investment and long-term TOP commitments
required to be made by Coal Customers in contemplation of that investment.129

The proportion of TOP Charges
Consistent with the draft decision to the 2017 HVAU,130 the ACCC understands that there is
no requirement in the December 2017 Variation, the criteria set out in section 44ZZA(3) of
129
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the Act, or the pricing principles set out in 44ZZCA of the Act, which requires ARTC to align
its tariff structure with its cost structures.
When ARTC sets Access Charges for a particular year, it is prior to that year starting.
Therefore, ARTC will not know what actual volumes and costs will be for that year. This is
reflected in section 4.20 of the December 2017 Variation, which states that ARTC will base
Standard Access Charges on a combination of contracted commitments, forecast coal
volumes and forecast costs.
At the end of the period, when actual volumes and costs are known, ARTC reconciles its
position to determine whether it should have received more (or less) revenue to recover its
Economic Cost, via the unders and overs process. The ACCC notes that this reconciliation
occurs on total revenue from Constrained Coal Customers, rather than just on revenue from
the non-TOP component of Access Charges levied on Constrained Coal Customers.
ARTC then recoups (or pays back) any difference in its revenue received and costs incurred
to bring its net balance with Constrained Coal Customers to zero. The ACCC understands
that any revenue ARTC receives from, or refunds to, Access Holders as a result of this
reconciliation is a single lump sum and it not isolated to revenue from non-TOP Charges.
The ACCC considers that the end of period reconciliation that occurs between ARTC’s
revenues and costs for the year effectively severs the link between Access Charges and
costs. This is because the revenue ARTC ultimately receives may not necessarily bear any
resemblance to its forecasts. The ACCC considers that this is particularly the case where
ARTC’s actual costs significantly deviates from its initial estimates.
On this basis, the ACCC considers that ARTC could set a TOP charge, based on Access
Holders’ contracted commitments, that is intended to recover Incremental Capital Costs from
Access Holders. As part of the annual reconciliation of revenue and costs, ARTC could
allocate Incremental Capital Costs on the basis of actual use data from that year.

Relationship between capital investment and TOP commitments
The ACCC understands that contracted commitments are likely to be, in part, a reflection of
an Access Holder’s forecast actual capacity requirements over the term of the contract. To
that extent, the ACCC considers that contracted commitments can be considered a proxy for
actual usage.
Both HRATF and ARTC note that ARTC’s proposed approach to allocating Incremental
Capital Costs better reflects the relationship between capital investment and TOP
commitments. The ACCC understands that concerns regarding allocating Incremental
Capital Costs on the basis of actual usage relates to instances where Access Holders’ use of
the Network deviates from contracted commitments.
The ACCC notes that there are a number of provisions in the December 2017 Variation that
provide incentives for Access Holders to minimise the difference between actual usage and
contracted commitments. These include:


Clause 11.4 of the IAHA, which provides a mechanism for ARTC to remove Path Usages
for under-utilisation. The provision states that if an Access Holder has used less than 85
per cent of its contracted Train Paths in the previous 6 months, ARTC will request the
Access Holder to provide reasons for keeping the contracted paths. ARTC can also
delete Path Usages.



Section 5.7(a) of the December 2017 Variation, which provides for ARTC to reduce the
under-utilised Capacity Entitlement of an Access Holder.

Draft Decision

52

The ACCC continues to seek views on whether these provisions provide an effective
constraint on large variations between contracted commitments and actual usage as part of
a revised HVAU. Where stakeholders consider that these provisions do not provide an
effective disincentive, the ACCC is interested in views on how such an incentive could be
strengthened. The ACCC considers that such information would be useful in considering the
appropriateness of these provisions as a disincentive for over-contracting capacity in future
variations and undertaking applications.

Allocation of new capital projects and RCG
The ACCC notes that decisions regarding the proportion of new capital projects that is
incremental and fixed has implications for which Access Holders contribute to those costs.
Using an example of a new capital project in PZ1, if ARTC determines it to be entirely fixed,
then PZ1 and PZ2 Access Holders will contribute to the project cost. If ARTC determines the
project to be entirely incremental, then PZ1, PZ2 and PZ3 Access Holders will contribute to
the cost of the project.
The ACCC considers that this highlights the importance of ensuring the appropriate
allocation of a capital cost as either fixed or incremental. For example, if ARTC determines
that a capital project in PZ1 is to be treated as a Fixed Cost, when the appropriate allocation
is as an Incremental Capital Cost, then PZ3 Access Holders would not be paying for a cost
that it is contributing to in the Network.
ARTC has set out a number of criteria to consider when determining whether a capital cost
is incremental or fixed. These are set out in section 4.5(e)(ii) of the December 2017
Variation, where:


under section 4.5(g)(i), the same incremental portion and allocation method for
Incremental Capital Costs should be consistently used for projects or capital costs of a
similar nature or purpose;



under section 4.5(g)(ii), once the ACCC has assessed a particular incremental proportion
or allocation method for a capital project as compliant, it will not be reviewed in future
Compliance Assessments and will apply for the life of that project or cost



under section 4.5(g)(iii), once the ACCC has assessed a particular incremental
proportion or allocation method for a maintenance activity as compliant, it will not be
reviewed in future Compliance Assessments and will apply for the life of that project or
cost; and



under section 4.5(g)(iv), if the RCG endorses a request to treat certain capital costs as
fixed rather than incremental, then that endorsement will apply for the relevant
Compliance Assessment and for the life of that project or cost.

The ACCC notes that in assessing the incremental proportion or allocation method for a
capital project, it will have regard to the methodology set out in the 2013 Annual Compliance
Assessment Final Determination, and the appropriate application of that methodology.
HRATF considers that as a general rule it is appropriate for projects to be treated in a
consistent manner over time and in regard to similar and past projects.131 However, HRATF
also notes that there may be differing views about whether a project or activity could be
considered similar.132 The ACCC considers that the definition of ‘similar’ is unclear, and
ARTC should provide more clarity about what it means by ‘similar’. The ACCC also
considers that in providing documentation to the RCG and the ACCC regarding the
131
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allocation of capital costs, ARTC should provide clarity regarding what it would consider to
be similar capital projects. This would provide clarity and certainty regarding the operation of
the Hunter Valley rail network, which is in the interests of those who might want access the
Network (sections 44ZZA(3)(c) and (e)).
In the absence of further clarification, the ACCC notes that if an Access Holder considered
that a new capital project was not sufficiently similar project that was used to determine cost
allocation, it could seek to raise a dispute under section 3.15 of the December 2017
Variation. Under the Dispute resolution process, the ACCC could determine whether a new
capital project was sufficiently similar to the project used as the basis for cost allocation.
Under section 9.2 of the December 2017 Variation, ARTC is not obliged to obtain RCG
endorsement in determining the proportion and allocation methods for new capital projects.
Further, based on section 4.5(g), the ACCC considers there is limited opportunity for the
ACCC to consider changes to the allocation of capital costs as either being fixed or
incremental. As HRATF submits, it is unclear why decisions relating to cost allocation and
recovery of capital costs are not required to be endorsed by RCG, and where ARTC has not
received endorsement from RCG, approved directly by the ACCC.133
The ACCC considers that determining the appropriate allocation of capital costs is an
iterative process that will require transparency in information to build a robust decisionmaking framework for the RCG and ARTC. During at least the initial development and
testing of this framework, the ACCC considers it should have some oversight of the decisionmaking process.
The ACCC considers that this would provide comfort to Access Holders regarding the
decisions ARTC makes regarding the allocation of capital costs. The ACCC also considers
that this would provide clarity and certainty regarding the process for allocating capital costs
as either Fixed and/or Incremental Capital costs, which is in the interests of those who might
want access to the Hunter Valley rail network (sections 44ZZA(3)(c) and (e)). It would also
ensure that the proposed allocation was consistent with the causation of the cost, which
promotes the economically efficient operation of, use of, and investment in the Network
(section 44ZZA(3)(aa)).
The ACCC notes that under section 9.2(a)(ii) of the December 2017 Variation, ARTC must
inform the RCG of the proportions and allocation methods for Incremental Capital Costs in
accordance with section 4.5 of the December 2017 Variation. If Access Holders considered
that ARTC had not complied with section 4.5 of the December 2017 Variation in informing
the RCG, it could seek to raise a dispute under section 3.15 of the December 2017
Variation. Under the Dispute resolution process, the ACCC could determine whether the
proportions and allocations relating to that Incremental Capital Costs were determined in
accordance with section 4.5 of the December 2017 Variation.
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7.

ACCC Compliance Assessments

7.1.

ARTC proposal

Consistent with the current HVAU, section 4.10 and schedule G of the December 2017
Variation set out the requirements for the ACCC to conduct a Compliance Assessment each
year to determine whether ARTC has complied with the financial model in the HVAU.
ARTC proposes two changes to the annual Compliance Assessment provisions, at sections
2.3(d) and 4.10(a) of the December 2017 Variation.
Under section 2.3(d), ARTC proposes to undertake the Compliance Assessment for the
2018 calendar year as if the December 2017 Variation had come into effect on 1 January
2018 (other than the provisions at sections 4.11–4.23 and 9).134 Section 2.3(d) states its
objective is to avoid the need for two sets of compliance modelling for part years for the first
Compliance Assessment after the December 2017 Variation comes into effect.
ARTC submits that it has proposed this approach as ‘it is not feasible to model the new
incremental capital costs changes on a part year basis, particularly for 2018 incremental
capital costs.’135
Under section 4.10(a) of the December 2017 Variation, ARTC proposes to amend the date
by which it must submit its compliance documentation to the ACCC. Specifically, ARTC
would be required to submit documentation for the Compliance Assessment, by the later of
30 April each year and four months from the ACCC’s final determination of the previous
calendar year’s Compliance Assessment.
ARTC submits that the proposed changes to section 4.10(a) ‘reflects the current backlog in
Compliance Assessments and that a Compliance Assessment for a year depends on
previous Compliance Assessments being completed.’136

7.2.

Comparison to current HVAU

ARTC’s proposed backdating of the December 2017 Variation for the purposes of the
Compliance Assessment to 1 January 2018, as set out in section 2.3(d) of the December
2017 Variation, is a new provision.
Under section 4.10(a) of the current HVAU, ARTC must submit documentation by 30 April
each year with respect to compliance in the previous calendar year.

7.3.

Stakeholder submissions

Two stakeholders provided submissions in respect of section 2.3(d) of the December 2017
Variation.
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In its submission, HRATF expresses strong support for the amendments to section 2.3(d),
stating that:
…irrespective of the timing of any ultimate approval of the 2017 Variation…HRATF
agrees with ARTC that this reduces the complexity associated with further part-year
compliance modelling and adjustments.137
HRATF submits that it would not support applying the December 2017 Variation from the
2019 compliance period, noting that:
…the original intention of requiring ARTC to develop, consult on and submit the
Variation by the end of 2017 was so that there would not need to be any further delay
in moving to the modified and preferred approach.138
In its submission, Pacific National states that a ‘single compliance model should apply for the
entire compliance period…either backdated to January 2018 or applying from January
2019’.139 Pacific National also expresses concern that:
…if the regulatory process is delayed to the point that the variation is not in effect by
January 2019 then consideration should be given to basing the annual compliance for
2018 on the current HVAU rather than the proposed variation to the HVAU.140
The ACCC received no submissions that address ARTC’s proposed change to section
4.10(a). However, HRATF expresses concern that undue delays in the annual compliance
process affect the timing of rebate payments to producers.141

7.4.

ACCC view

The ACCC’s views are set out below on each of the following:


backdating the Compliance Assessment for the 2018 calendar year



the submission date for Compliance Assessment documentation.

Backdating the Compliance Assessment for the 2018 calendar year
The ACCC considers that the proposed backdating of the operation of the December 2017
Variation in respect of the Compliance Assessment to 1 January 2018 under section 2.3(d)
is not appropriate.
The ACCC notes HRATF’s view that backdating the operation of the December 2017
Variation to 1 January 2018 for the purpose of the Compliance Assessment reduces the
complexity associated with compliance modelling and adjustments for a part year.142 Further,
the ACCC notes that HRATF does not support any further delays to incorporate the modified
and preferred pricing framework in the December 2017 Variation.143
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The ACCC agrees that undertaking the Compliance Assessment for the 2018 calendar year
under a single pricing framework would reduce the complexity associated with applying a
varied pricing framework part way through the 2018 calendar year.
However if accepted, the ACCC considers that the December 2017 Variation is only likely to
become effective in the second half of 2018. In particular, the ACCC notes that the date the
December 2017 Variation becomes effective will be influenced by a number of factors,
including:


the timeframe by which ARTC will withdraw and resubmit the December 2017 Variation
to incorporate a new review mechanism as proposed, discussed further in chapter 5



ARTC’s proposal under section 2.3(b) that the December 2017 Variation take effect on
the first day of the month which is three full months after the date on which it is approved,
noting the ACCC’s concerns with section 2.3(b), discussed further in chapter 4.

Given this timing, under ARTC’s proposal, the 2018 Compliance Assessment would be
undertaken on the basis of a pricing framework that would not apply for the majority of the
2018 calendar year. The ACCC considers that this approach would create uncertainty for
Access Holders, which the ACCC understands have been operating and paying Access
Charges on the basis of the pricing framework under the current HVAU.
The ACCC considers it appropriate that ARTC apply the pricing framework under the current
HVAU for the purpose of the 2018 Compliance Assessment, and apply the pricing
framework under the December 2017 Variation for the 2019 Compliance Assessment. The
ACCC considers this would achieve ARTC’s stated objective of avoiding the need for two
sets of annual compliance modelling for part years, while avoiding the uncertainty created by
the retrospective application of the December 2017 Variation for the purposes of the
2018 Compliance Assessment. The ACCC considers this amendment would promote clarity
and certainty in the operation of the HVAU, which is in the legitimate business interests of
ARTC, and the interests of those who might want to access the Network (sections
44ZZA(3)(a), (c) and (e) of the Act).

The submission date for Compliance Assessment documentation
In respect of section 4.10(a) of the December 2017 Variation, the ACCC considers that
ARTC’s proposal is appropriate.
The ACCC acknowledges that ARTC’s Compliance Assessment submission depends on the
ACCC’s final determination for the previous year’s Compliance Assessment. The ACCC also
considers it necessary that ARTC has adequate time to prepare its Compliance Assessment
submission following the previous year’s final determination. Therefore the ACCC considers
that the proposed amendment is in ARTC’s legitimate business interests (section
44ZZA(3)(a)). The ACCC further considers that the proposed amendment provides clarity
and certainty for Access Holders regarding the commencement date of Compliance
Assessments (section 44ZZA(3)(e)).
However, the ACCC also considers it is in access seekers’ interests to receive any rebates
resulting from the ‘unders and overs’ adjustments in the Compliance Assessment process in
a timely manner (section 44ZZA(3)(c)). While the ACCC considers ARTC’s proposal to be
appropriate, the ACCC strongly encourages ARTC to provide its Compliance Assessment
submission as soon as possible following the ACCC’s final determination of the previous
year’s Compliance Assessment.
The ACCC also notes that although the dates at section 4.10(a) have been amended, this
has not been reflected in schedule G of the December 2017 Variation, which sets out the
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information provision timeframes and guidelines. The ACCC considers that Schedule G
should be amended accordingly so that the Compliance Assessment timeframes in the
HVAU are internally consistent. The ACCC considers that this amendment would promote
clarity and certainty in the operation of the HVAU (section 44ZZA(3)(e)).
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8.

Structure of Access Charges

8.1.

ARTC proposal

In the December 2017 Variation, ARTC proposes a ‘path based pricing’ methodology for
Access Charges for coal customers. This methodology comprises of two components:


Pricing unit for TOP and non-TOP Charges



Services Envelope

Overall, ARTC submits that its objectives in implementing a path based pricing approach to
Access Charges are to ensure that:


pricing provides an incentive for efficient consumption of network capacity in the context
of the supply chain that it operates within; and



the same pricing incentives encourage efficient long-term investment in the below rail
network infrastructure, as well as in downstream above rail infrastructure.144

ARTC considers that path based pricing is simpler and more transparent than the Initial
Indicative Services used in the current HVAU.145 ARTC also submits that path based pricing
provides an incentive to design and operate train configurations that maximise the capacity
of the network.146
ARTC’s proposed implementation of path based pricing also affects other sections of the
HVAU, including RCG membership and voting, and the IAHA. ARTC’s proposed path based
pricing methodology, and its implications for other parts of the HVAU and IAHA are set out
below.
ARTC does not propose to make any changes to the structure of Non-Coal Access Charges,
as set out in section 4.12 of the December 2017 Variation.

Pricing Unit for TOP and non-TOP Charges
Under section 4.11(a) of the December 2017 Variation, ARTC seeks to set Charges for Coal
Access Rights on the basis of a combination of:


a non-TOP component based on actual usage ($/GTK) for the recovery of Variable
Maintenance Costs for each Pricing Zone.



a TOP component comprising of:
o

$/Contracted Coal GTK for the recovery of Incremental Capital Costs incurred in the
PZ1/2 Constrained Network; and

o

$/Train Km for each Pricing Zone for the recovery of Fixed Costs.

In the pricing objectives set out in section 4.13(a) of the December 2017 Variation, ARTC will
have regard to the following when determining Charges:


achieving the full recovery of Variable Maintenance Costs from all Access Holders on the
basis of the actual GTK usage weighted for the axle load;



through the application of the TOP component of Charges, achieving the maximum
permitted recovery of Incremental Capital Costs and Fixed Costs; and
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the proportion of Fixed Costs and Incremental Capital Costs recovered through a TOP
component to be consistently applied to all Access Holders holding Coal Access Rights
within a Pricing Zone.

In addition, section 4.13(b) states that in determining Charges, ARTC will have regard to the
objective of providing for an open and equitable mechanism for the application of TOP
Charges.
The Access Charges associated with the Service Envelope characteristics are referred to as
Standard Access Charges in the December 2017 Variation and IAHA. Under section 4.20(c),
Standard Access Charges for a particular calendar year will be based on:


TOP Charges – Contracted Coal Km and Contracted Coal GTK for that calendar year
and any additional Train Kms or GTK that ARTC considers likely to be Contracted Coal
Km or Contracted Coal GTK for that relevant year



non-TOP Charges – forecast coal volumes that ARTC considers likely to be railed for
that calendar year



ARTC’s annual forecast costs for the Network in each Pricing Zone, as determined under
4.20(b).

ARTC submits that pricing Incremental Capital Costs on the basis of contracted GTK reflects
the usage in PZ1.147 ARTC also notes that there are capacity constraints in PZ2 and PZ3,
and the use of Train Km in those Pricing Zones:
…ensures that the incentive benefit of [path based pricing] to maximize per train coal
volume is not diluted between the [indicative service] options but also maintains the
cost causation link in [PZ1] where there is available capacity.148

Services Envelope
TOP and non-TOP Charges will apply to all train configurations with the range (Services
Envelope) specified in section 4.14(c), which are given in Table 5 below.

Table 5: Service Envelope characteristics for each Pricing Zone
Segments

Service Envelope characteristics

Pricing Zone 1

Maximum length: 1543 metres
Maximum axle load: 30 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
Section running times (must meet) – As
published on ARTC website from time to time

Pricing Zone 2

Maximum length: 1543 metres
Maximum axle load: 30 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
Section running times (must meet) – As
published on ARTC website from time to time

Pricing Zone 3

Maximum length: 1329 metres
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Segments

Service Envelope characteristics
Maximum axle load: 30 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
Section running times (must meet) – As
published on ARTC website from time to time

Note: Schedule E of the December 2017 Variation provides a list of the Segments applicable to each Pricing Zone.
Source: Based on Section 4.14(c) of the December 2017 Variation.

ARTC submits that setting a single tariff, which does not differentiate for each train
configuration, for each Pricing Zone provides an incentive to design and operate train
configurations that will maximise the utilisation and capacity of the rail network.149
ARTC notes that under the current pricing approach, the assessment of overall pricing for
alternative train configurations requires ARTC to provide differentiated prices for that
configuration before customers can evaluate the costs and benefits in third party commercial
negotiations.150 Under path based pricing, ARTC submits that ARTC’s involvement is in
defining the characteristics of the Service Envelope, with customers determining ‘how they
can maximise their commercial position in congruence with efficient utilisation of rail network
capacity within this envelope’.151
ARTC also notes that path based pricing does affect customers that originate from, or
complete their journey on, an adjoining network. ARTC submits that this effect is mitigated
by moving to a three-part tariff, where part of the TOP Charge is levied on a GTK basis.
ARTC also submits that the removal of differentiation factors has a positive effect on pricing
for customers who have axle load constraints affecting train sizes.152

Effect on other sections of the HVAU
ARTC’s path based pricing proposal also has implications for other parts of the December
2017 Variation. In particular, ARTC has proposed minor changes to the following sections to
account for the proposed adoption of Standard Access Charges and the Service Envelope:


contact details for further information (section 2.6(b) of the December 2017 Variation)



Access Agreements (sections 3.14(b)(i)(A) and 3.14(c)(i))



process for finalising Standard Access Charges, outside those changes set out in 4.20(c)
outlined above.

Under section 9.2, ARTC proposes to adjust the weighting for voting at RCG from
Contracted Coal GTK to Contracted Coal Km.
ARTC has proposed removing a number of sections relating to transitional arrangements
from the start of the 2011 HVAU and Initial Indicative Services, as they no longer apply. The
removal of these sections are discussed in more detail in chapter 10 of this Draft Decision.
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Effect on the IAHA
ARTC also proposes to make a number of changes to the IAHA to reflect the use of Train
Km for part of the TOP Charge and the introduction of the Services Envelope. These
proposed changes include:


amendments to clause 11.5(b) to clarify that if ARTC consents to the use or operation of
a Non-Compliant Service that is outside the Services Envelope, then ARTC may update
the TOP Charges to reflect the characteristics of the Non-Compliant Services used or
operated by the Access Holder.



removing clause 11.5(d), which related to the effect of permanent changes to Service
Assumptions on TOP Charges, where it provides a more efficient use of Capacity and
Coal Chain Capacity.



updating Schedule 3, which outlines the formulae used to calculate TOP and non-TOP
Charges, to reflect the proposed change to charging a portion of the TOP component on
the basis of Train Km. Schedule 3 has also been updated to reflect the use of the
Services Envelope and Standard Access Charges in the December 2017 Variation.

These proposed changes to the IAHA are discussed further in chapter 9 of this Draft
Decision.

8.2.

Comparison to 2016 HVAU and 2017 HVAU

The ACCC notes that ARTC has proposed variations of a path based pricing methodology in
both the 2016 and 2017 HVAU submissions. In both the 2016 HVAU and 2017 HVAU
applications, ARTC proposed a two part tariff, where the TOP component was levied on the
basis of Train Km and non-TOP on GTK.
The December 2017 Variation, 2017 HVAU and 2016 HVAU each took different approaches
to what was being recovered by each part of the Access Charge. The ACCC understands
that this is in part due to changes in cost definitions. These differences are summarised in
Table 6 below.

Table 6 – Comparison of cost recovered through TOP and non-TOP Charges in
December 2017 Variation, 2017 HVAU and 2016 HVAU
Access Charge

December 2017
Variation

2017 HVAU

2016 HVAU

TOP

Fixed Costs
(contracted Train Km)
Incremental Capital
Costs (contracted
GTK)

Fixed Costs (Train Km)
Incremental Capital
Costs (Train Km)

Fixed operating and
capital-related costs
(Train Km)

Non-TOP

Variable Maintenance
Costs (actual GTK)

Incremental
Maintenance Costs
(GTK)

Direct Costs (GTK)

Source: Based on section 4.13(a) of the December 2017 Variation, section 4.14(a) of the 2017 HVAU and section 4.14(b) of the
2016 HVAU.

The Services Envelope proposed in the 2016 HVAU and 2017 HVAU submissions varies
slightly to that proposed in the December 2017 Variation. These changes relate to the
maximum length of trains in each Pricing Zone, and the maximum speed (loaded) in PZ3
(see Table 7).
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Table 7 – Comparison of Service Envelope Characteristics in December 2017
Variation, 2017 HVAU and 2016 HVAU
Segments

December 2017
Variation

2017 HVAU

2016 HVAU

Pricing Zone 1

Maximum length: 1543
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Section running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1543
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1568
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Pricing Zone 2

Maximum length: 1543
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Section running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1543
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1568
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Pricing Zone 3

Maximum length: 1329
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Section running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1329
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 60 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Maximum length: 1329
metres
Maximum axle load: 30
tonnes
Maximum speed
(empty): 80 kmh
Maximum speed
(loaded): 60 kmh
Sectional running times
(must meet) – As
published on ARTC
website from time to
time

Note: Schedule E of the December 2017 Variation, 2017 HVAU and 2016 HVAU provides a list of the Segments applicable to
each Pricing Zone. The maximum (empty) speed for PZ3 in the 2017 HVAU was in the process of revision at the time of
submission.153
Source: Based on section 4.14(c) of the December 2017 Variation, section 4.15(c) of the 2017 HVAU and 4.15(c) of the 2016
HVAU.
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The ACCC notes that in the explanatory guides to the 2017 HVAU and 2016 HVAU, ARTC
submitted that all train services contracted by ARTC at that time met the Services Envelope
criteria.154,155
Both the 2016 HVAU and 2017 HVAU included ARTC’s considerations in formulating Access
Charges for coal customers whose train configurations falls outside the Services Envelope.
In particular, the 2016 HVAU and 2017 HVAU includes provisions for train configurations
that are restricted by other networks it traverses, irrespective of whether it is within or outside
the Services Envelope. In this situation ARTC may have regard to the particular
characteristics of the Other Network required to utilise the Access Rights sought and the
characteristics of Services capable of being operated on the Other Network.156

8.3.

Comparison to current HVAU

Under the current HVAU, Coal Access Charges are set out as a TOP and non-TOP charge,
both levied on a GTK basis. The TOP component of the Access Charge is intended to:


fully recover new capital component of costs over the economic life of new investments;
and



recover some or all of the fixed component of costs from applicable Access Holders on
the basis of forecast network usage. The proportion of fixed component of costs
recovered through TOP Charges is to be consistently applied to all Access Holders
holding Coal Access Rights within a Pricing Zone.157

The non-TOP component of Access Charges is designed to fully recover the variable
component of costs and the proportion of fixed component of costs that was based on actual
network usage. These cost components are discussed further in chapter 6 of this Draft
Decision.
The current HVAU specifies Access Charges using the concept of the Indicative Service,
which varies according to train characteristics. The characteristics are intended to represent
the coal train configuration(s) that would contribute to achieving optimum utilisation of the
Network.158
The Indicative Services characteristics are largely the same as those specified in the
Services Envelope (see Table 5). Exceptions to this are:


Indicative Services specify the maximum number of wagons for each service, whereas
this is not included as a characteristic in the Services Envelope



the length of trains in PZ3 is 1350 metres in the current HVAU, and 1329 metres in the
December 2017 Variation.

ARTC noted that at the time the 2011 HVAU was developed, stakeholders raised concerns
about whether GTK was the appropriate pricing unit for encouraging the efficient use of
capacity. In response, ARTC noted that there was an absence of any reliable network or
Coal Chain Capacity modelling that would enable access pricing (in particular pricing
differentials) that would incentivise efficient use of capacity with any confidence.159 On this
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basis, ARTC considered that GTK was a reasonable approach until pricing incentives could
be determined in a reliable and robust manner.160
The 2011 HVAU provided for the following multi-stage approach to developing Indicative
Services:


Stage one – Interim Indicative Services, which applied from the commencement of the
2011 HVAU (in accordance with section 4.19 of the current HVAU)



Stage two – Initial Indicative Services, which used existing Hunter Valley Coal Chain
Coordinator (HVCCC) modelling, developed within 5 months of the commencement of
the 2011 HVAU (in accordance with section 4.17 of the current HVAU)



Stage three – Final Indicative Services, which used more advanced HVCCC modelling,
developed within 30 months of the commencement of the 2011 HVAU (in accordance
with section 4.18). This included a review of the appropriateness of GTK in promoting the
efficient use of capacity in the Network.

In December 2011, ARTC submitted a variation to the 2011 HVAU to implement Initial
Indicative Services characteristics and associated Access Charges for ACCC assessment,
consistent with stage two noted above.161 During the assessment process, ARTC proposed
to defer the implementation of Initial Indicative Access Charges to 1 January 2013.162 ARTC
withdrew its application in August 2012.163 ARTC submitted a new variation to the ACCC in
September 2012, which the ACCC consented to in October 2012. The resulting
characteristics of the Initial Indicative Services are presented in Table 8 below.

Table 8: Initial Indicative Services characteristics for each Pricing Zone
Segments

Initial Indicative Services characteristics

Pricing Zone 1

Maximum axle load: 30 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
96 wagon train length
Maximum length: 1543 metres
Section run times as per applicable Hunter Valley
standard working timetable

Pricing Zone 2

Maximum axle load: 30 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
96 wagon train length

160

Ibid, p. 6.

161

ARTC, Application for variation for Hunter Valley Coal Network Access Undertaking, 1 December 2011.

162

ACCC, Further consultation on Initial Indicative Service variation – ARTC proposal to defer implementation of Initial
Indicative Access Charges, 26 July 2012.

163

ARTC, Variation of Hunter Valley Coal Network Access Undertaking (HVAU) to incorporate the Initial Indicative Services –
withdrawal of variation application, 15 August 2012.

Draft Decision

65

Segments

Initial Indicative Services characteristics
Maximum length: 1543 metres
Section run times as per applicable Hunter Valley
standard working timetable

Pricing Zone 3

Maximum axle load: 25 tonnes
Maximum speed (empty): 80 kmh
Maximum speed (loaded): 60 kmh
82 wagon train length
Maximum length: 1350 metres
Section run times as per applicable Hunter Valley
standard working timetable

Note: Schedule E of the current HVAU provides a list of the Segments applicable to each Pricing Zone.
Source: ACCC, Decision in relation to Australian Rail Track Corporation’s Hunter Valley Rail Network Access Undertaking –
Initial Indicative Service Variation, 17 October 2012, pp. 19–20

In January 2014, ARTC submitted a variation to the 2011 HVAU to implement Final
Indicative Services and associated Access Charges for ACCC assessment, in line with stage
three noted above.164 Following two rounds of consultations, there remained divergent views
within industry on the characteristics of the Final Indicative Services.165 In light of this, ARTC
withdrew the variation in November 2014.166
As part of the process for determining Final Indicative Services, ARTC consulted with the
HVCCC, Access Holders and Operators on whether GTK was the appropriate pricing unit to
encourage efficient consumption of Capacity.167 As a result of these consultations, ARTC
considered, in the context of Indicative Services, that GTK was the appropriate pricing unit
as it did not consider that an alternative pricing unit would deliver any significant benefit in
encouraging efficient use/consumption of capacity.168 The ACCC considered that there was
not sufficient evidence to change to an alternative pricing unit at the time, but noted that the
appropriateness of GTK as a pricing unit should continue to be reviewed for future
undertakings.169
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8.4.

Stakeholder submissions

HRATF
In its February 2018 submission, HRATF submits that it does not hold an agreed position on
path based pricing. As a result, HRATF does not express a view on its effect on efficiency.170
However, HRATF accepts path based pricing as part of the overall package of changes
proposed in the December 2017 Variation.171
HRATF reiterates this view in its supplementary submission from May 2018. However,
HRATF also notes that a number of its members would potentially object to the continuation
of path based pricing once the loss capitalisation account in PZ3 is paid down. 172

Anglo American
Anglo American submits that it has concerns with ARTC’s path based pricing proposal, from
the perspective of transparency. In particular, Anglo American submits that there has been a
lack of transparency in relation to how path based pricing affects individual user’s Access
Charges.173 On this basis, Anglo American does not support ARTC’s path based pricing
proposal.174

Aurizon
Aurizon notes that since the introduction of the 2011 HVAU, it has advocated for Access
pricing that balances and acknowledges factors such as:


the equity issues associated with impacts on long term, sunk rolling stock
investment;



encouraging innovation and competition in the above rail market; and



providing effective and measured incentives for industry to seek efficiency gains
within the limits of the prevailing infrastructure.175

Aurizon submits that ARTC’s proposed path based pricing approach is more reflective of
these factors than previous proposals, including Final Indicative Services.176 In particular,
Aurizon considers that ARTC’s proposal:
…appropriately limits the role of the price structure to signal the forward looking
costs of continuing to provide the service and addresses issues such as risk and cost
allocation between users through other more effective mechanisms.177
Aurizon therefore submits that ‘to the extent that there are limited, if any, departures from
what has been proposed by ARTC, the [2017 December] variation should be accepted by
the ACCC.’178
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Centennial Coal
Centennial Coal expresses concern that ARTC’s path based pricing proposal does not
achieve the ‘desired cost recovery outcome’.179 In particular, Centennial Coal notes that
ARTC has provided worked examples to demonstrate the financial effect of path based
pricing. However, Centennial Coal submits that it is unclear whether any of the cost recovery
formulae adequately addresses the way trains originating from adjoining networks affect
maintenance costs in PZ1.180
Centennial Coal also submits that the current definition of path based pricing may not be
consistent with the legislative criteria.181 However, Centennial Coal do not provide any
further detail on this concern.

Hunter Valley Coal Chain Coordinator
The HVCCC is supportive of ARTC’s path based pricing proposal, submitting that it provides
an increased incentive for the efficient use of coal chain capacity through the use of longer
trains.182 The HVCCC also considers that path based pricing better encourages long term
investment in the below-rail network, as it does not ‘lock in’ an Indicative Service that suits
existing infrastructure configurations.183
In relation to the Service Envelope, the HVCCC submits ‘that to ensure the efficient running
of the coal chain and the provision of coal chain capacity, it is necessary to prescribe certain
allowable limits to train configurations’.184 To this end, the HVCCC submits the Service
Envelope characteristics should be consistent with the HVCCC’s System Assumptions.185

Independent Pricing and Regulatory Tribunal
IPART submits that ARTC’s proposed approach to the structure of coal Access Charges
provides sufficient incentive for the efficient use of the Hunter Valley rail network.186
IPART notes that Train Km ‘approximately’ reflects how Fixed Costs are incurred, but
submits that contracted Train Km, rather than contracted GTK, primarily reflects how
Incremental Capital Costs are incurred.187 However, IPART considers that ‘if it is reasonable
to assume that train services will generally comply with the Services Envelope, then
contracted Train Km and GTK will be proportional to each other’.188

Pacific National
Pacific National strongly supports ARTC’s proposed approach to the structure of Coal
Access Charges, submitting that it will provide an incentive to operate more efficient trains in
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the Hunter Valley rail network.189 Pacific National submits that as a result of ARTC’s path
based pricing proposal, it is now ‘actively investigating’ longer trains and wagons with
increased coal capacity.190
Pacific National raises some concerns regarding Access Charges for those whose train
configurations are affected by infrastructure constraints in adjoining networks. In particular,
Pacific National submits that
The ACCC should consider the infrastructure constraints of adjoining networks and
consider providing some access price relief when pricing the access rights for trains
which use these adjoining networks (on the condition that the trains are efficiently
sized for the infrastructure constraints of the adjoining network).191
Pacific National also raises the following concerns regarding the Services Envelope:


the use of the undertaking variation process to amend the characteristics of the Services
Envelope may act to delay or deter the implementation of improved rolling stock.192



further incentives for innovation could be obtained if the Services Envelope set out that
certain parameters (such as train length) were set at whatever was operationally
approved.193



a lower limit of maximum speed capability should be included to remove the potential for
any grossly inefficient use of paths. Pacific National acknowledges that the section
running times are a de facto speed requirement, but a lower limit for speed should be
definitive.194



section running times are not contained within the HVAU, but published on ARTC’s
website. ARTC should consult with stakeholders on any substantial changes to the
section running times, and the ACCC should be informed.195

Pacific National submits that the pricing structure for Non-Coal Access Charges should
remain consistent with those that apply to the Interstate rail network. Pacific National
considers that such an approach ensures pricing consistency and removes the potential for
pricing anomalies.196

8.5.

ACCC view

The ACCC notes that stakeholders have varying positions on ARTC’s proposed path based
pricing approach. However, the ACCC also notes HRATF’s submission, which states that
although producers do not have an agreed position on ARTC’s proposal, it ultimately
supports it as part of an agreed package.197 The ACCC considers ARTC’s proposed path
based pricing approach is appropriate, primarily because it is endorsed by the majority of
stakeholders who submit that it provides a package of changes preferable to the current
HVAU (section 44ZZA(3)(e)).
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Although the proposal has support from the majority of industry for a number of different
reasons, the ACCC has set out its views regarding ARTC’s proposed approach with respect
to the following matters:


Services Envelope



objectives of path based pricing and the structure of Access Charges



charge differentiation for users of adjoining networks



interaction between the incentives in the structure of Access Charges and the IAHA.

These views are discussed in further detail below.

Services Envelope
The ACCC notes that ARTC’s proposed approach is largely the same as that proposed in
the 2016 HVAU and 2017 HVAU. As noted in the draft decision for the 2017 HVAU, the
ACCC considers that the proposed Services Envelope in the December 2017 Variation
represents a relative simplification of Indicative Services, which aids transparency in
calculating Access Charges.198 The ACCC considers that this improves clarity and certainty
in the costs of accessing the Hunter Valley rail network, which benefits users who might
want to access the Network (sections 44ZZA(3)(c) and (e)).
The ACCC also notes that the proposed Services Envelope provides an incentive for Access
Holders to use a train configuration that meets the maximum characteristics set out in the
Services Envelope. That is, the ACCC understands that this provides an incentive to run
longer, heavier trains, which is consistent with ARTC’s objective of maximising ‘per train coal
volume’.199
The ACCC notes concerns raised by Pacific National regarding the use of a variation to the
HVAU in order to amend the Services Envelope, which may lead to delaying or discouraging
the introduction of rolling stock to the Hunter Valley rail network.200
The ACCC notes that under section 44ZZA(7)(b) of the Act, ARTC can submit a variation to
the HVAU at any time after it has been accepted by the ACCC. Given that ARTC seeks to
provide an incentive for Access Holders to run longer, heavier trains, the ACCC considers
that ARTC has a strong incentive to submit an application to vary the Services Envelope
characteristics with sufficient time to minimise any delay to the introduction of rolling stock to
achieve its objective. Further, although the ACCC has a statutory timeframe of 180 days to
make a decision on an application to vary the HVAU, the ACCC is unlikely to require this
entire timeframe to assess a minor variation. This is particularly the case where the variation
application is limited in scope, provides sufficient detail regarding the proposed changes,
and ARTC has obtained has widespread support for the proposed drafting amendments
from stakeholders prior to formal submission.
The ACCC also notes Pacific National’s concern regarding setting out a lower limit for
maximum speed capability to remove any ‘grossly inefficient usage of paths’.201 Similarly, the
HVCCC notes that trains that travel ‘too slow’ are likely to reduce overall capacity in the
Network.202 Although Pacific National acknowledges that the requirement that a train service
198
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must meet the section running times acts as a de facto speed requirement, it believes that a
lower limit of maximum speed should be definitive.203 The ACCC considers that in general,
being definitive about the characteristics of train services aids clarity and certainty for users
of the Network. However, it is unclear whether providing a lower limit of maximum speed is
more beneficial than setting out the section running times. It is also unclear to the ACCC the
extent to which ‘grossly inefficient usage of paths’ is an issue in the Hunter Valley rail
network, and would welcome further information relating to this concern. The ACCC
considers that such information would be useful in considering the appropriateness of
Service Envelope characteristics in future variations and undertaking applications.
Pacific National also raises concerns about the section running times forming part of the
Services Envelope but not being subject to the same level of scrutiny as other
characteristics. The ACCC notes Pacific National’s view that if it is to be substantially
changed, then there should be consultation with stakeholders and the ACCC should be
informed.204 The ACCC agrees that ARTC should consult with stakeholders on issues that
could affect the operation of their businesses, and considers that this is likely to be in the
interests of users who want to access the Network as well as in the legitimate business
interests of ARTC (sections 44ZZA(3)(a) and (c)).
The ACCC notes that the indicative section run times was last updated on ARTC’s website
on August 2013, and it appears unclear from ARTC’s website what consultation process
ARTC undertook at the time. The ACCC also notes that the indicative section run times
necessarily refer to Initial and Interim Indicative Services, and thus considers the indicative
section run times would need to be adjusted to account for the introduction of path based
pricing. ARTC has not indicated whether it would be consulting with stakeholders in regards
to this change. The ACCC considers that because this change could have implications for
current and prospective users of the Network, ARTC should consult with relevant
stakeholders.
Pacific National also submits that the Services Envelope could provide further incentives for
above-rail innovation if certain parameters, such as train length, were set at whatever was
operationally approved.205 The ACCC understands that this would mean that a parameter
value would not be given in the Services Envelope. As noted above, the ACCC considers
that, in general, being definitive about the characteristics of train services aids clarity and
certainty for users of the Network. The ACCC is therefore concerned that removing
parameter values from the Services Envelope would reduce clarity and certainty for both
existing Access Holders and access seekers.
The ACCC notes the HVCCC’s position that the characteristics set out in the Services
Envelope should be consistent with the HVCCC’s System Assumptions, in order to ensure
the efficient operation of the coal chain and the provision of coal chain capacity.206 In
section 1.3 of the December 2017 Variation, ARTC recognises a number of principles
important to coal producers seeking to export coal to the Port of Newcastle. One of these
principles, set out in section 1.3(c), states:
The development of a set of System Assumptions to apply across the Coal Chain
and for ARTC to participate in the development of these System Assumptions in so
far as they relate to the Network and to reflect the applicable Relevant System
Assumptions in Access Holder Agreements.
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The ACCC considers that aligning the HVCCC’s System Assumptions with the Services
Envelope characteristics is consistent with section 1.3(c). The ACCC therefore considers
that ensuring alignment between the characteristics set out in the Services Envelope and the
HVCCC’s System Assumptions provides clarity and certainty for those who might want to
access the service (sections 44ZZA(3)(c) and (e)). The ACCC also considers that this would
also ensure alignment between the Hunter Valley rail network and the wider coal chain,
which would allow for the economically efficient operation of, use of and investment in the
Network (sections 44ZZA(3)(aa) and (e)).

Objectives of path based pricing and Access Charges
In its Explanatory Guide, ARTC notes that its objectives in implementing path based pricing
is to ensure that:


Pricing provides an incentive for efficient consumption of network capacity in the context
of the supply chain that it operates within; and



The same pricing incentives encourage efficient long-term investment in the below-rail
network infrastructure, as well as in downstream above-rail infrastructure.207

The ACCC notes that in section 4.13(a) of the December 2017 Variation, ARTC will have
regard to the following when determining the structure of coal Access Charges:


achieving the full recovery of Variable Maintenance Costs from all Access Holders on the
basis of the actual GTK usage weighted for the axle load;



through the application of the TOP component of Charges, achieving the maximum
permitted recovery of Incremental Capital Costs and Fixed Costs; and



the proportion of Fixed Costs and Incremental Capital Costs recovered through a TOP
component to be consistently applied to all Access Holders holding Coal Access Rights
within a Pricing Zone.

As set out in chapter 1 of this Draft Decision, the ACCC understands that Efficiency is a
defined term in the December 2017 Variation. However, as also noted in that chapter, the
ACCC has regard to the economically efficient operation of, use of and investment in the
Hunter Valley rail network (section 44ZZA(3)(aa)). Therefore, the ACCC considers efficiency,
in this context, to include productive, allocative and dynamic efficiency (see chapter 1 of this
Draft Decision for further discussion).
The ACCC considers that the objectives for path based pricing in the Explanatory Guide
have not been set out explicitly in the drafting of the December 2017 Variation. However, the
ACCC considers that the objectives set out in the Explanatory Guide can be achieved in
conjunction with the objectives set out in section 4.13(a) in regards to the costs the Access
Charges are intended to recover. That is, the ACCC considers when Access Charges reflect
how users cause costs to the network, this leads to an economically efficient outcome.
The ACCC notes that in the December 2017 Variation, ARTC has proposed to charge a
portion of the TOP component of Charges on the basis of Contracted GTK, recovering
Incremental Capital Costs. ARTC notes that GTK reflects the primary drivers for Incremental
Capital Costs in PZ1, which was determined through an engineering assessment.208 The
ACCC considers that this approach is consistent with the report produced by WIK for the
purposes of the annual compliance assessment for the 2013 calendar year.209
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The ACCC also notes that ARTC proposes to levy the remaining portion of the TOP
component of Charges on the basis of contracted Train Km. ARTC submits that this
approach provides an incentive to maximise the payload of the train Access Holders can run
on a path.210
In contrast, the objective set out in section 4.13(b)(ii) of the December 2017 Variation is to
recover the Fixed Costs that ARTC incurs as a result of operating the Hunter Valley rail
network. The ACCC therefore considers that ARTC’s stated objective in its Explanatory
Guide is not necessarily consistent with the pricing objectives set out in section 4.13(b)(ii) of
the December 2017 Variation.
In the draft decision for the 2017 HVAU, the ACCC was unable to form a view on ARTC’s
proposed approach to the pricing unit for TOP Charges due to the absence of information on
the cost drivers for Incremental Capital Costs and Fixed Costs.211 Further, the ACCC sought
information from ARTC on the cost drivers for projects that were considered to be Fixed
Costs and/or Incremental Capital Costs.212 ARTC has not provided this information, either as
part of the 2017 HVAU, or as part of the December 2017 Variation application. Therefore,
the ACCC continues to be unable to verify whether Train Km reflects the predominant driver
of Fixed Costs.
Similarly, ARTC has not provided any evidence that Train Km is the predominant driver of
costs associated with increasing the payload of a train that can run on a path. The ACCC
notes that WIK considered that track wear is dependent on transport volume.213 This, in turn,
suggests that increasing the payload of a train would result in increased track wear relative
to a train with a lower payload. As noted by WIK and the ACCC’s draft decision on the
2017 HVAU, these activities appear to be largely driven by GTK.214
The ACCC considers that if Train Km is not the driver of Fixed Costs and/or costs associated
with increasing the payload of a train that can run on a path, then the proposed structure of
coal Access Charges may be providing incentives resulting in the inefficient operation of, use
of and investment in the Hunter Valley rail network (section 44ZZA(3)(aa)). However, if the
predominant driver is not Train Km, then those who have contributed to those costs in the
Network are not necessarily paying for the full cost they have caused. This in turn suggests
that other Access Holders are paying for more than the costs they have contributed to. In
such a situation, Access Holders are not getting a clear signal about the costs they are
contributing to the Network.
The ACCC considers that this can result in economically inefficient investment decisions
being made in relation to users’ production decisions. For example, Access Holders may
choose to produce more, or accelerate expansion plans as they are paying less than their
full costs of using the Network. Such an expansion in production could result in increased
demand for capacity in the Network, which, in turn, could result in inefficient investment in
rolling stock, and/or long term investment in below-rail infrastructure in parts of the Network.
The ACCC considers the reverse applies to Access Holders paying more than the Fixed
Costs they contribute to the Network.
As noted above, the ACCC considers that ARTC’s path based pricing proposal is
appropriate on the basis that the majority of stakeholders have stated their support for
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ARTC’s proposed approach as part of a package of amendments. However, the ACCC
notes that the lack of evidence to support the recovery of Fixed Costs on the basis of
Train Km continues to be of concern, and the ACCC will continue to consider its
appropriateness in future variations and undertaking applications.

Charge differentiation for users of adjoining networks
The ACCC notes Pacific National’s and Centennial Coals’ submissions relating to the effect
of path based pricing on Access Holders whose train configurations are limited by
infrastructure constraints on adjoining networks.
Pacific National notes ARTC’s position that the effects of path based pricing on such
services are mitigated by charging a portion of TOP Charges on the basis of GTK, but
without detailed information about Access Charges, Pacific National submits that it cannot
assess the extent of this mitigation.215 Centennial Coal also submits that it is unclear whether
the cost recovery formulae adequately address the maintenance costs that trains originating
from adjoining networks impose on PZ1.216
The ACCC also notes Pacific National’s views that the ACCC should consider providing
relief for Access Charges for Access Holders that use adjoining networks that have
infrastructure constraints.217
As also noted by Pacific National, the ACCC acknowledges that section 4.15 of the
December 2017 Variation sets out the factors ARTC will take into consideration when
determining the coal Access Charges for services outside the Services Envelope. The
ACCC considers that while this includes broad considerations that could address the
concerns raised by Pacific National and Centennial Coal, it is not as clear as the drafting that
was proposed in the 2017 HVAU. Specifically, section 4.16(b) of the 2017 HVAU stated:
In formulating Charges for Coal Access Rights, notwithstanding that a Service may
be within or outside of the Services Envelope, if:


the relevant Service intended to utilise the Access Rights sought operates on
the Network and an Other Network; and



the Other Network is not capable of operating Services that have a maximum
axle load or train length that is specified by the Services Envelope;

ARTC may have regard to the particular characteristics of the Other Network
required to utilise the Access Rights sought and the characteristics of Services
capable of being operated on the Other Network.
The ACCC considers that this previously proposed section provides greater clarity and
certainty to Access Holders in this situation than the current proposed drafting of section
4.15 of the December 2017 Variation.
The ACCC also considers that a section similar to section 4.16(b) of the 2017 HVAU would
go some way to addressing Pacific National’s view that there should be price relief for
Access Charges for those using adjoining networks with infrastructure constraints.
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The ACCC agrees with ARTC’s position that basing a portion of TOP Charges on the basis
of GTK goes some way to mitigating the effect of path based pricing for services outside of
the Services Envelope. However, as noted by Pacific National, the ACCC considers that the
extent to which the proposed structure of Access Charges mitigates this effect is unclear.
The ACCC is also concerned that the process for informing Access Holders of Access
Charges for services outside of the Services Envelope is unclear relative to the current
Indicative Services approach. Under the approach set out in the current HVAU, the ACCC
understands that ARTC informs Access Holders of Access Charges for each year for each
Indicative and non-Indicative Service by 1 November of the previous year. These Access
Charges are then published on the ARTC’s website. That is, ARTC sets out and publishes
the Access Charges for each configuration that uses the Hunter Valley rail network. Under
section 4.20(d) of the December 2017 Variation, the ACCC understands that ARTC will only
inform Access Holders of the Standard Access Charges for the year by 1 November of the
previous year. Under 4.20(g) of the December 2017 Variation, the ACCC understands that
ARTC will only publish Standard Access Charges on its website.
It is unclear to the ACCC if this approach will affect clarity and certainty for Access Holders
and access seekers seeking to operate trains with a configuration outside of the Services
Envelope on the Hunter Valley rail network. The ACCC therefore seeks further information
from ARTC as to how Access Holders will be informed about the Access Charges for
services outside of the Services Envelope under the varied HVAU, and welcomes further
views on this from stakeholders. The ACCC considers that such information would be useful
in considering the appropriateness of the approach to publishing Access Charges in future
variations and undertaking applications.

Interaction between the incentives in the structure of Access Charges and the
IAHA.
The ACCC notes Pacific National’s concern with the removal of 11.5(d) from the IAHA,
which Pacific National submits provides relief from TOP Charges if an Access Holder used a
train configuration that required fewer paths but resulted in a more efficient use of rail
capacity.218
The ACCC discusses ARTC’s proposed changes to the IAHA, and Pacific National’s
concern with the removal of clause 11.5(d) of the IAHA, in more detail in chapter 9 of this
Draft Decision. However, the ACCC notes that ARTC did not provide a rationale for
removing clause 11.5(d) from the December 2017 Variation, but understands that the
rationale provided in the 2017 HVAU for its removal was due to the introduction of path
based pricing.219
The ACCC considers that removing this clause of the IAHA is inconsistent with ARTC’s
stated objective of path based pricing, to increase the payload of the train that can run on a
path. The ACCC considers that removing 11.5(d) weakens the incentive to run longer,
heavier trains in the Hunter Valley rail network, as it removes the possibility of lowering TOP
Charges for that Access Holder.
The ACCC considers that any incentive ARTC provides to influence Access Holders’
behaviour should be clear and certain (section 44ZZA(3)(e)). The ACCC considers that such
clarity and certainty are in ARTC’s legitimate business interests and in the interests of those
who might want to access the Network (sections 44ZZA(3)(a) and (c)).
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9.

Agreements – IAHA and OSA

The IAHA sets out the terms and conditions under which ARTC will grant Access Holders
rights of Access to the Hunter Valley rail network for the purposes of coal transport.
The Operator Sub-Agreement (OSA) sets out the terms and conditions under which ARTC
will grant an accredited rail operator rights to use and provide Services to an Access Holder.

9.1.

ARTC proposal

ARTC proposes changes to the IAHA. ARTC has not proposed any changes to the OSA.
The key amendments to the IAHA are listed in Table 9 below.

Table 9: Key amendments to the IAHA
Impacts

Clause

Change proposed

Path based pricing

1.1

‘2018 PBP Variation Date’ added, though
not defined.
‘Indicative Access Charges’, ‘Indicative
Services’, ‘Interim Indicative Access
Charges’ and ‘Interim Indicative Services’
removed.
‘Services Envelope’, ‘Standard Access
Charges’ and ‘Train Path Schedule
Spreadsheet’ added.

Other

8.4

Clause removed.

11.5(b)

‘and that Non-Compliance Service is
outside of the Services Envelope’ added.

11.5(d)

Clause removed.

1.2, 2.1, 3.1 and 4.1 of
Schedule 3

Equations and definitions changed to reflect
shift from GTK to contracted Train Km;
references to the Services Envelope added,
references to indicative services removed
and contract dates changed including
reference to ‘2018 PBP Variation Date’.

3 of Train Path Schedule 1

Path description and service assumptions
changed to reflect Services Envelope
conditions.

Annexure B

Train Path Schedule Spreadsheet included.

1.1, 2.3(a), 3.2(a), 3.3(c),
3.5(a), 5.4(c) and 11.1(c)

‘Train Path Schedule Spreadsheet’ added
and ‘Train Path Schedule’ changed to ‘Train
Path Schedule Spreadsheet’.

1.2 and 2.1 of Schedule 3
1 of Train Path Schedule 1

Draft Decision

1.1

‘System Assumptions’ changed to ‘System
Assumptions Document’.

1.1 and 3.3(c)

‘port’ changed to ‘Port of Newcastle’.
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Impacts

Clause

Change proposed

2.1 of Schedule 3
3.2 of Train Path Schedule 1
3.3(e)

Clause removed–note review previously
completed.

5.4(c)

‘subject to clause 5.4(i)’ removed’.

5.4(d)

‘or clause 5.4(i)(ii)’ and ‘or clause 5.4(i)(i)’
added.

5.7(a)

‘in the Australian Financial Review
newspaper’ removed.

16.8 and 16.4(d)

Clause removed, reference to clause
removed–note review previously
completed.

20.1(d), 20.2(d) and 20.3(b)

Notice by email added.

The ACCC notes that ARTC has not provided an explanation for the majority of changes to
the IAHA–with the exception of the changes to Schedule 3 of the IAHA.220 However, they
appear to be largely consistent with the changes proposed in the 2017 HVAU.221
Accordingly, the ACCC understands that these changes relate to the introduction of path
based pricing. Additionally, ARTC has removed clauses, which reference reviews previously
completed.

9.2.

Stakeholder submissions

HRATF states broadly that it does not hold a common position on path based pricing.222
However HRATF makes the following comments regarding the amendments to the IAHA
that the ACCC understands reflect the introduction of path based pricing:


The Train Path Schedule Spreadsheet under Schedule 3 of the IAHA ’appears to be
sensible and appropriate.’223



HRATF accepts the consistency of the new tariff structure, resulting from path based
pricing, being included in the IAHA. HRATF states that it is imperative that all Coal
Customers operate from the same pricing structure.224



The updated formulae in Schedule 3 of the IAHA are complex, however ’appear
workable based on the worked examples provided by ARTC to producers.’225
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Pacific National raises concerns with the removal of clause 11.5(d) of the IAHA. Clause
11.5(d) states:
Despite clause 11.5(c)(iii), ARTC will not unreasonably withhold its consent to a
permanent change to the Services Assumptions for a Train Path that would lead to a
reduction in TOP Charges if, in ARTC’s reasonable opinion reached in consultation
with the HVCCC, the variation involves the transfer to a Service which provides for
more efficient use of Capacity and Coal Chain Capacity.
Pacific National notes that clause 11.5(d) previously protected Access Holders from TOP
Charges if that Access Holder shifted to a more efficient use of rail capacity resulting in the
use of fewer train paths. Pacific National argues that in removing clause 11.5(d), above-rail
operators will be less incentivised to adopt more efficient forms of rolling stock and train
configurations. Pacific National advocates for clause 11.5(d), or a similar clause, to be
reinstated into the IAHA.226 The ACCC notes that Pacific National raised this same concern
in its submission to the 2017 HVAU227, and in Asciano’s submission to the 2016 HVAU.228

9.3.

ACCC view

The ACCC considers the IAHA appropriate, subject to two amendments.
The ACCC notes that the changes to the IAHA appear to relate to the introduction of path
based pricing. As discussed in chapter 8, the ACCC accepts the introduction of path based
pricing on the basis that the majority of stakeholders support this proposal as part of the
broader ‘package’ of the Variation. As such, the ACCC additionally accepts the proposed
changes to the IAHA, subject to two amendments discussed below.
In respect of the concern raised by Pacific National, the ACCC notes that ARTC has not
provided an explanation about why the deletion of clause 11.5(d) of the IAHA is necessary.
However, in the Explanatory Guide accompanying ARTC’s 2017 HVAU submission, ARTC
stated that it deleted clause 11.5(d) as a result of implementing path based pricing.
Specifically, under path based pricing, ARTC stated that it will only reduce TOP Charges if
an Access Holder permanently changes the Service Assumptions of a train resulting in a
shift from outside, to inside, the Services Envelope.229 Further, ARTC stated that:
Trains outside of the Services Envelope will not provide for a more efficient use of
Capacity and Coal Chain Capacity.230
However, as noted in the ACCC’s draft decision on the 2017 HVAU, the ACCC does not
consider the introduction of path based pricing necessitates the removal of clause 11.5(d) in
the IAHA.231
The ACCC notes ARTC’s position that path based pricing, which includes the Services
Envelope, provides an incentive for Access Holders to increase the payload transported per
Train Path.232 This incentive is reflected in Pacific National’s submission, where it notes that
it is actively investigating longer trains, and wagons with a higher capacity as a result of the
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introduction of path based pricing.233 The ACCC considers that in responding to ARTC’s
stated incentive, it could lead to Access Holders using train configurations that sit outside of
the Services Envelope. Therefore, the ACCC considers that removing clause 11.5(d) is
inconsistent with ARTC’s stated objective of path based pricing, to increase the payload of a
train that can run on a path. The ACCC considers that removing clause 11.5(d) weakens the
incentive to run longer, heavier trains as it removes the possibility of lowering TOP Charges
for that Access Holder.
Clause 11.5(d) includes an obligation on ARTC to consult with the HVCCC in forming a view
as to whether an Access Holder has shifted to a more efficient service, in order to be eligible
for a TOP reimbursement. The ACCC considers this appropriate as the HVCCC is best
placed to assess the relative service impacts on network, and coal chain efficiency.
Further, as ARTC currently operates with this mechanism, the ACCC considers it will not
create an additional burden on ARTC to continue to do so.
The ACCC considers that clause 11.5(d), or a similarly effective clause, should be reinstated
into the IAHA. The ACCC considers that any incentive ARTC provides to Access Holders’
behaviour should be clear and certain, which is in the legitimate business interests of ARTC
and the interests of those who might want access to the Hunter Valley rail network (sections
44ZZA(3)(a), (c) and (e)).
The ACCC additionally notes that ARTC has introduced the term ‘2018 PBP Variation Date’
under clause 1.1 and Schedule 3 of the IAHA. This is a new term and is not defined. The
ACCC notes that ARTC has introduced the term ‘Variation Effective Date’ in the HVAU,
discussed further in chapter 4. However, it is unclear whether the ‘2018 PBP Variation Date’
refers to a different date to the ‘Variation Effective Date’. The ACCC considers that ARTC
should clearly define the term in reference to a particular date. This will provide clarity and
certainty for ARTC, Access Holders and access seekers, which is in the legitimate business
interests of ARTC and the interests of those who might want access to the Hunter Valley rail
network (sections 44ZZA(3)(a), (c) and (e)).
Subject to these amendments, the ACCC considers the rest of the IAHA appropriate, as it
provides clarity and certainty enabling ARTC, Access Holders, and access seekers to be
sufficiently aware of their respective rights and obligations, and thereby avoid unnecessary
costs, monetary or otherwise, when utilising the processes set out in the HVAU and IAHA
(section 44ZZA(3)(e)). The ACCC considers that this is in the legitimate business interests of
ARTC, and the interests of those who might want access to the Hunter Valley rail network
(sections 44ZZA(3)(a) and (c)).
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10. Removal of redundant sections from HVAU
10.1.

ARTC proposal

In the December 2017 Variation ARTC proposes to remove several sections from the current
HVAU due to redundancy. ARTC proposes three reasons for the removal of these sections:


transitional arrangements from 2011 when the Hunter Valley rail network was regulated
by IPART, which are no longer applicable



change of pricing method from Indicative Services to path based pricing



reviews that have been completed and will not be undertaken during this term of the
undertaking.

The sections proposed for removal from the December 2017 Variation are listed below in
Table 10. ARTC submits that it consulted with customer representatives about the removal
of these sections.234

Table 10: Sections proposed for removal from the December 2017 Variation
Reason for removal

Section

Explanation of section

End of transitional
arrangements

2.4(b)

Specifies that ARTC will reserve train paths for NonCoal Access Holders as part of a transitional
arrangement.

4.15(a)(iii)

Conditions ARTC must meet for its Charges of
particular Interim Services during the Regulatory
Transition Period.

4.17

Outlines Indicative Services and Indicative Access
Charges.

4.18

Outlines the determination of Final Indicative
Services.

4.19

Outlines Interim Services and Interim Access
Charges.

4.20(h)

Interpretive provision relating to finalising Indicative
Access Charges.

4.20(i)

Process for disputing Interim Access Charges or
Initial Indicative Access Charges.

4.22

Outlines Indicative Access Charges for the previous
Extension Period.

5.8

Outlines a review process to be undertaken within
12 months of the Commencement Date of the 2011
HVAU for identifying and assigning capacity losses.

Change to path based pricing

Review completed
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10.2.

Stakeholder submissions

The ACCC did not receive submissions with regard to the proposed removal of redundant
clauses.

10.3.

ACCC view

The ACCC considers ARTC’s proposed removal of the sections outlined in Table 10, on the
basis that they are redundant clauses, prevents confusion that might arise from Access
Holders or access seekers who might take these sections to be operative. The ACCC
considers the removal of redundant clauses provides clarity and certainty, which benefits
those seeking access to the Hunter Valley rail network (sections 44ZZA(3)(c) and (e)).
The ACCC acknowledges that stakeholders were consulted on the removal of the redundant
sections in Table 10. However, the ACCC considers that there are three other sections in the
December 2017 Variation that are redundant, as they refer to review processes that were
completed during the original term of the 2011 HVAU. These sections are:


Section 13.3, which requires ARTC to prepare options for, and consult in relation to, the
development of a non-True Up Test (TUT) performance incentive scheme. This review
was completed June 2015 and ARTC provided a report to the ACCC.235



Section 13.4, which obliges ARTC, within two calendar years of the commencement of
the 2011 HVAU, to conduct a review of the operation and effectiveness of the system
wide TUT that is set out in Schedule 2 of the IAHA. ARTC completed this review in
September 2014.236



Section 13.5, which requires ARTC to prepare options for, and consult in relation to, the
development of a TUT-related performance incentive scheme. This review was
completed June 2015 and ARTC provided a report to the ACCC.237

It is unclear to the ACCC whether ARTC intended to keep sections 13.3, 13.4 and 13.5 in
the December 2017 Variation. However, the ACCC considers that removing these sections
from the HVAU would further benefit those seeking access to the Hunter Valley rail network
through added clarity and certainty (sections 44ZZA(3)(c) and (e)).
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11. Outstanding issues
11.1.

ARTC proposal

Section 2.3(d) of the June 2017 Variation required ARTC to lodge a variation application to
the ACCC by 31 December 2017 to incorporate path based pricing and apply an incremental
cost methodology.
ARTC met this requirement when it submitted the December 2017 Variation. Beyond these
necessary criteria for satisfying section 2.3(d), ARTC also removed redundant sections as
discussed further in chapter 10 of this Draft Decision.

11.2.

Stakeholder submissions

December 2017 Variation
In addition to providing views on ARTC’s proposed changes, HRATF states that there
remain a number of concerns with the HVAU, not addressed in the December 2017
Variation, which HRATF considers remain ‘unfinished business’. In particular, HRATF notes
that there were a number of changes considered as part of the 2016 HVAU and 2017 HVAU
assessment processes that have not been proposed by ARTC. However, HRATF also
maintains that the omission of these issues should not delay the approval of the December
2017 Variation.238
By way of example, HRATF states that ARTC did not develop an operating expenditure
efficiency scheme which formed part of the 2017 HVAU. In the absence of an operating
expenditure efficiency scheme, HRATF supports a more thorough and transparent ex post
review of operating expenditure efficiency.239 The ACCC does not provide comments on this
issue in the Draft Decision because it forms part of the 2015 Compliance Assessment, which
is currently being undertaken.

June 2017 Variation
In submissions on the June 2017 Variation, a number of stakeholders urged ARTC to
incorporate issues other than path based pricing and an incremental cost methodology, into
a future variation or HVAU.
HRATF proposed that ARTC incorporate the following issues into the December 2017
Variation, previously considered as part of the 2017 HVAU assessment:


amendments to the membership and operation of the RCG



improvements in the operation of the TUT



changes to the IAHA and OSA.240

AGL suggested a number of proposed amendments, previously proposed in its submission
on the 2017 HVAU. This included an amendment to ARTC’s proposal to include all coal
Access Holders in the RCG.241
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HVCCC submitted that the HVCCC consultation principles proposed as part of the
2016 HVAU and 2017 HVAU should be incorporated into the June 2017 Variation or
December 2017 Variation.242
Idemitsu submitted that ARTC also consider the following issues that were previously
considered in the 2017 HVAU assessment process:


the role and composition of the RCG



revision to the HVCCC engagement and recommendations



the Network Key Result Areas.243

Whitehaven noted concerns with the application of the TUT, and asked that the ACCC
consider this issue in its assessment of the December 2017 Variation.244

11.3.

ACCC view

In its final decision on the June 2017 Variation, the ACCC stated that its assessment of the
December 2017 Variation would not be limited to issues set out under section 2.3(d) of the
June 2017 Variation.245 However, aside from removing redundant clauses, ARTC has not
incorporated amendments, other than those required under section 2.3(d) of the June 2017
Variation, into the December 2017 Variation.
The ACCC notes that these outstanding issues were considered appropriate in the
assessment of the 2017 HVAU. Consequently, the ACCC considers that ARTC should give
consideration to incorporating these changes into a future HVAU proposal. To facilitate the
negotiation of future HVAU proposals, Table 11 provides a summary of the ACCC’s views on
each of the above outstanding issues, discussed in detail in the ACCC’s draft decision on
the 2017 HVAU.

Table 11: ACCC views on outstanding issues from the 2017 HVAU draft
decision
Outstanding Issue

ACCC view expressed in 2017 HVAU draft
decision

Membership and operation of the RCG

The ACCC considered ARTC’s proposal to
extend the membership of RCG to all Access
Holders to include a greater level of consultation
was appropriate.246
The ACCC notes that ARTC previously proposed
changes to the operation of the RCG including
RCG endorsement of capital costs as Fixed
Costs rather than Incremental Capital Costs. The
December 2017 Variation includes a similar
proposal, discussed further in chapter 6 of this
Draft Decision.
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Outstanding Issue

ACCC view expressed in 2017 HVAU draft
decision

Improvements in the operation of the TUT

The ACCC considered ARTC’s proposed
changes to the TUT auditor provisions, to provide
a limit on the number of consecutive years an
auditor can perform the annual TUT audit, were
appropriate.247

Changes to the IAHA and OSA

The ACCC considered a number of amendments
to the IAHA, proposed by ARTC and
stakeholders, to be appropriate.248

HVCCC consultation principles

The ACCC considered ARTC’s proposed
amendments to the HVCCC consultation
principles provided additional clarity around the
HVCCC consultation process as they would
strengthen obligations on ARTC.249

Performance measures

The ACCC considered ARTC’s proposed
Network Key Result Areas were appropriate. 250

247

Ibid, p. 234.

248

Ibid, pp. 242–4.

249

Ibid, pp. 207–8.

250

Ibid, p. 221.
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12. Conclusion
The ACCC considers that, in the circumstances, it is appropriate to consent to the
December 2017 Variation, subject to amendments for clarity and certainty, having regard to
the matters in section 44ZZA(3) of the Act.
The ACCC recognises that the vast majority of stakeholders have reached a commercial
decision to accept ARTC’s proposal for the duration of the current HVAU. This stakeholder
support is subject to the inclusion of ARTC’s proposed review mechanism. While different
stakeholders have raised concerns with various elements of ARTC’s proposal, the majority
of stakeholders collectively view the ‘package’ proposed by ARTC as providing a preferable
commercial outcome when compared to the current HVAU.
In providing their support, stakeholders have accepted ARTC’s assurances that their
agreement to the proposed variation will not set a precedent for a revised undertaking when
the current term of the HVAU expires in 2021, and that all relevant terms of the undertaking
will be reconsidered. The ACCC is confident that stakeholders are aware of the implications
of the variation on the operation of the HVAU. It is on this basis that the ACCC considers it
appropriate to consent to the December 2017 Variation.
While the ACCC’s Draft Decision is to consent to the December 2017 Variation, it has
significant concerns regarding a number of ARTC’s proposals. The ACCC has provided
detailed explanations of those concerns in this Draft Decision. In addition, as the scope of
the proposed review mechanism has yet to be determined, the ACCC considers it important
to provide its views on each of the proposals in the December 2017 Variation. The ACCC
considers that this will assist in facilitating discussions between ARTC and stakeholders
regarding this review, or a subsequent replacement HVAU.
While the ACCC’s statutory deadline for finalising the assessment of the December 2017
Variation is 17 August 2018 (taking into account clock-stoppers), the ACCC understands that
ARTC intends to withdraw and resubmit its application to vary the 2011 HVAU to incorporate
its proposed review mechanism. This would reset the statutory timeframe for the ACCC’s
assessment. However, the ACCC considers that it will be able to move quickly to a final
decision on a revised variation, once submitted.
Lastly, the ACCC recognises the extensive work that has been undertaken by ARTC to date
in developing the December 2017 Variation and proposed review mechanism. The ACCC
also recognises the ongoing contribution of stakeholders in consulting with, providing
submissions to, and working with ARTC and the ACCC throughout this process.
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Appendix A: Minor drafting errors
The ACCC notes that the December 2017 Variation to the HVAU appears to contain some
minor drafting errors. These are set out in Table 12 below rather than set out in detail within
the relevant chapters of the Draft Decision. The ACCC expects that ARTC will address these
minor drafting errors in any revised variation application submitted to the ACCC.

Table 12: Drafting errors in the December 2017 Variation
HVAU section

Drafting error (red)

Comment

2.3(b) and 2.3(c)

2.3 Variation of Undertaking

The timeframes referenced
under sections 2.3(b) and 2.3(c)
are inconsistent, noting the
ACCC’s view on the Effective
Date, discussed further in
chapter 4 of this Draft Decision.

(b) Subject to sections 2.3(c)
and 2.3(d), the variation to this
Undertaking approved on [ ]
(“Varied Undertaking”), takes
effect on the first day of the
month which is three full months
after that date (“Variation
Effective Date”).
(c) If a person applies to the
Australia Competition Tribunal
under section 44ZZBF(1) of the
CCA within the 21 day period
referred to in section 2.3(b) for
a review of the ACCC’s decision
to accept the Varied
Undertaking will take effect at
the time of the Tribunal’s
decision.
2.4

2.4 Existing agreements and
rights

“Tier 1 (Mandatory) Provision” is
a defined term in the IAHA.

This Undertaking applies only to
the negotiation of new Access
Agreements and the negotiation
of Access Rights in addition to
those already the subject of an
Access Agreement. Subject to
an Access Agreement being
required to incorporate those
clauses form the Indicative
Access Holder Agreement
identified as Tier 1 (mandatory)
provisions for Coal in Schedule
A:1 and Tier 1 (mandatory)
Non-Coal provisions in
Schedule A:2 as applicable,
nothing in this Undertaking can
require a party to an existing
Access Agreement to vary a
term or provision of that
agreement.
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HVAU section
3.14

Drafting error (red)

(b)(i)(B) an updated Access
Holder Agreement to reflect
agreed amendments to the
Indicative Access Holder
Agreement. A negotiated
Access Holder Agreement will
incorporate those clauses from
the Indicative Access Holder
Agreement identified as Tier 1
(mandatory) provisions in
Schedule A:1 and will, (unless
otherwise agreed between
ARTC and the Applicant) at
least address those provisions
identified as Tier 2 (negotiable)
provisions in Schedule A:1, as
applicable to the destination of
the Coal Access Rights sought.
The details of Schedule A:1 do
not provide an exhaustive list of
the issues that may be included
in an Access Holder
Agreement; or

Comment
“Tier 1 (Mandatory) Provision” is
a defined term in the IAHA

(b)(ii)(A)(ii) incorporate those
provisions identified as Tier 1
(mandatory) Non Coal
Provisions in Schedule A:2;

(b)(ii)(B) an updated Access
Agreement to reflect agreed
amendments to the terms and
conditions of the Indicative
Interstate Access Agreement. A
negotiated Access Agreement
will incorporate those provisions
identified as Tier 1 (mandatory)
Non-Coal provisions in
Schedule A:2 and will, unless
otherwise agreed between
ARTC and the Applicant, at
least address those provisions
identified in Schedule A:2 as
Tier 2 (negotiable) Non-Coal
provisions; or
4.4(a)

Determination of RAB

The ‘t-1’ in ‘Out-turn Revenuet-1’
should be in subscript.

…In relation to the Segments
identified as forming part of
Pricing Zone 3 in Schedule E,
the RAB will be rolled forward
annually according to the
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HVAU section

Drafting error (red)

Comment

following methodology:
RABt start =RABt-1 end =
(1 + RoR) x RABt-1 start – Outturn Revenuet-1 + Out-turn
Opext-1 + Net Capext-1 x (1 + 0.5
x RoR)
where:
RABt start is RAB at the start of
the relevant calendar year (t)
(which, for the first year
following the Commencement
Date or the New Segments
Commencement Date (as
applicable), would be the Initial
RAB).
RABt-1 end is the RAB at the end
of the preceding calendar year
(t-1).
RABt-1 start is the RAB at the start
of the preceding calendar year
(t-1).
RoR is the nominal pre tax Rate
of Return.
Out-turn Revenuet-1 is the total
Access revenue earned by
ARTC in the preceding calendar
year (t-1) but will not include:
4.5(e)(i)

in determining the proportion of
costs that are Variable
Maintenance Costs and
Incremental Capital Costs in a
category under sub-section (a)
and the allocation method to
Access Holder and groups of
Access Holders:
(i)

4.10(a) and Schedule G

Capital costs incurred
before 1 July 2008 are
taken to be Fixed
Capital Costs;

4.10 Annual ACCC
compliance assessment
(a) ARTC will submit to the
ACCC, by the later of 30 April
each year and 4 months from
the ACCC’s final determination
of the previous year’s
Compliance Assessment, in

Draft Decision

‘Fixed Capital Costs’ is not a
defined term in the December
2017 Variation. However, ‘Fixed
Costs’ is.

The timeframe under section
4.10(a) is amended however
this change is not reflected in
Schedule G.
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HVAU section

Drafting error (red)

Comment

respect of the previous calendar
year:
Schedule G
1. ARTC annual reporting
obligations
As set out in section 4.10 of
this Undertaking, ARTC will
submit to the ACCC by 30 April
each year in respect of the
previous calendar year:
13.3, 13.4 and 13.5

13.3 Development of non-TUT
related ARTC performance
incentives
13.4 Review of system wide
TUT

The reviews contemplated
under sections 13.3, 13.4 and
13.5 have been completed. The
ACCC considers these clauses
redundant and should be
deleted.

13.5 Development of TUTrelated ARTC performance
incentives
Schedule A:1

Tier 1 (mandatory) provisions
for all Access Holder
Agreements for Coal Access
Rights

“Tier 1 (Mandatory) Provision” is
a defined term in the IAHA.

23


Schedule A:2

the Tier 1 (mandatory)
provisions are items
1,3,5,6,8,9,10,12,13,20,22,2
3; and

Tier 1 (mandatory) provisions
for an Access Holder
Agreements for Non-Coal
Access Rights

“Tier 1 (Mandatory) Provision” is
a defined term in the IAHA.

2 A provision equivalent to
clause 19.1(b) of the IAHA
setting out that any changes to
a Tier 1 (mandatory) Non-Coal
Provision identified in an
Access Undertaking accepted
by the ACCC, will be
automatically incorporated into
the Access Agreement.
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