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Section 44ZZAAA(1) Amendment Notice

The Australian Competition and Consumer CommisgfdCC) gives this
amendment notice to Australian Bulk Alliance Ptd (ABA) under section
4477ZAAA(1) of theCompetition and Consumer Act 2010 (Cth) (Act).

The ACCC may issue an amendment notice settingropiosed amendments to an
undertaking given to the ACCC under section 44ZAflthe Act. On 23 December
2010, ABA gave the ACCC an undertaking under sactiZZA(1) of the Act
(Proposed Undertaking).

The ACCC'’s proposed amendments to the Proposedrtaikdey, including the

reason for each proposed amendment, are set thus inotice. Part 1 of this notice
sets out the proposed amendments to the genara tdrthe Proposed Undertaking,
Part 2 sets out the proposed amendments to thealhai Port Terminal Services
Agreement in Schedule 1 and Part 3 sets out theopeal amendments to the Loading
Protocol in Schedule 5. References in this amentinaice to the ‘Draft Decision’

are references to the ACCC Draft Decision releasetil August 2011, which is
available on thCCC'’s website

In suggesting the amendments to the Proposed Wkiegt the ACCC has had regard
to the matters listed in section 44ZZA(3) of thet,Aecluding in particular the
legitimate business interests of ABA (section 44Z2a)) and the interests of access
seekers (section 44ZZA(3)(c)).

Typographical errors in the Proposed Undertakirdy&chedules should be corrected,
and cross references to amended clauses shoufsblbed.

ABA has until 21 September 2011 (‘due date’) tgooesl to this notice. ABA may
give the ACCC a revised undertaking incorporathmgproposed amendments in
response to this notice. If ABA does not respondheydue date, the proposed
amendments are taken to not be accepted by ABARnACCC will proceed to
make its decision on whether to accept the Proposeigrtaking.



1 Proposed Undertaking — general terms

The following proposed amendments relate to vargareral provisions of the
Proposed Undertaking.

1.1 Proposed amendment

Clause 3.2, insert the following —
Priority

To the extent of any inconsistency between themtaglms outside of the
Schedules take priority over the terms in the Solesd

Reasons

The Proposed Undertaking should contain a clausegeut the order of priority of
the general terms of the Proposed Undertaking lee&thedules. This will assist in
providing clarity and certainty to ABA and accessleers, which are relevant factors
under s. 44ZZA(3) of the Act, regarding the opermatf the Proposed Undertaking.
This is considered further in section 4.3.4.3 ef dnaft decision.

The ACCC notes that the insertion of this new a@aBl2 would result in the existing
clause 3.2 ‘obligation to procure’ being renumbeskedise 3.3.

1.2 Proposed amendment

Clause 4.2, delete the existing clause and insertailowing —
Expiry
This Undertaking expires on the earlier of:

(a) 30 September 2013; or

(b) the day the ACCC consents to ABA withdrawing thedeiaking in
accordance with Part IlIA of the CCA.

Reasons

The existing clause 4.2 set a term of one yeath®iProposed Undertaking and
included provisions for its automatic expiry in tneent that either:

« ABA or a related body corporate ceased to be amefltied Wheat Exporter
under théheat Export Marketing Act 2008 (Cth) (WEMA);

+  The WEMA is amended such that an Accredited Wh&pbEer is no longer
required to have in place an access undertakingrupalt 111A of the [CCA] in



relation to access to any of the Port Terminal 8es/for the purposes of
maintaining accreditation under that Act.

A one year term is not appropriate as it is unlikel allow sufficient time for

effective negotiation of access agreements bet@nand access seekers to occur.
It is also not appropriate that the Proposed Uad#terty does not specify an expiry
date as this may lead to the undertaking expirirdysaason.

ABA's draft revision proposes an expiry date ofS€ptember 2013. This
appropriately balances the need to provide acasssess with greater certainty of
access than a one year term and is reflected iprdpposed amendment. This is
considered further in section 3.3.1 of the drattisien.

Section 44ZZA(7)(b) of the Act states that an utaleng which has been accepted by
the ACCC may be withdrawn or varied at any timednly with the consent of the
ACCC. ABA’s inclusion of provisions in clause 4f#at would trigger the automatic
expiry of the Proposed Undertaking are not consistéth the requirement for ACCC
approval to withdraw an undertaking in s. 44ZZAK¥)(The automatic expiry
provisions should be removed and clause 4.2 ames&lsdt out above. This is
considered further in section 3.3.2 of the drattisien.

1.3 Proposed amendment

Clause 6.3, subsection (a) delete the existingselamd insert the following —

The Standard Terms are the terms and conditiorsuséh the Indicative
Access Agreement to the extent that those termsamditions relate to the
provision of Port Terminal ServiceStandard Terms).

Reasons

The Indicative Port Terminal Services Agreemeningitted as part of the Proposed
Undertaking is ABA’s Storage and Handling Agreemaeurttich relates to both port
terminal and up-country services, the latter ofahido not form part of the Proposed
Undertaking. It is in the interests of access sextehave greater certainty. It is
therefore necessary for ABA to clearly distinguilht certain provisions of the
Indicative Port Terminal Services Agreement fallhin the ambit of the Proposed
Undertaking, while others do not. This is considdrather in section 4.3.4.3 of the
draft decision.

For clarity, the Indicative Port Terminal Servideggreement should be renamed the
‘Indicative Access Agreement’. This is set outé@ctson 2 below.



1.4 Proposed amendment

—

Clause 6.4(c), delete the existing subsection aseti the following subsectio

Within five Business Days of executing an Accesse&gnent with a Trading
Business, ABA must provide to the ACCC a copy att thccess Agreement

Reasons

It is appropriate for ABA to provide the ACCC wighcopy of an access agreement
executed with a Trading Business of ABA. TradingsiBess is defined in the
Proposed Undertaking as a business unit or divisigkBA or its Related Bodies
Corporate which have responsibility for the tradamgl marketing of bulk wheat. This
will enable the ACCC to assess ABA’s compliancenwfite non-discriminatory
access provisions in clause 6.4 of the Proposecttaddng, which is relevant to the
fair provision of access to third party access segla relevant consideration under s.
447ZA(3)(c) of the Act. This is considered furthersection 4.3.3 of the draft
decision.

The existing clause 6.4(c), which provided thatAl@CC could authorise a member
of the ACCC to exercise the ACCC'’s powers undensaa6.4(b), has been redrafted
by ABA in its draft revision published on the AC®&bsite, and renumbered as
clause 13(c), and is considered at proposed amaridinib below.

1.5 Proposed amendment

Clause 7.4, delete the existing subsection (ajfwi) insert the following
provisions —

7.4 (a)(vi)

subject to clause 7.4(b), the Applicant is an Aditesl Wheat Exporter and
fully complies with the relevant legal requiremefaswheat export as set out
in WEMA and WEAS.

7.4 (b)

The eligibility requirement in clause 7.4(a)(vi)Ilndease to apply if the WEMA
is amended to remove the requirement that wheatresqs be accredited.
However, the Applicant must otherwise be entitieéxport Bulk Wheat, and |t
Is the Applicant’s responsibility to ensure thatomplies with the relevant
legal requirements for that purpose.

Reasons

The existing clause 7.4(a)(vi) provides that an ligant is eligible to apply to ABA
for access under the Proposed Undertaking if ‘thplisant is an Accredited Wheat
Exporter and fully complies with the relevant legaduirements for wheat export as
set out in WEMA and WEAS'. WEAS is defined in theoposed Undertaking as the



‘Wheat Export Accreditation Scheme’. The existitguse should be removed and
replaced with the proposed amendment set out aioaaiow for the possibility that
Accreditation under the WEMA may not be a contiguiaquirement during the term
of ABA’s Proposed Undertaking, but ABA may still bequired to have an
undertaking in force. Access seekers should hageing certainty of access so long
as ABA’s undertaking is in place. This is considef@ther in section 3.3.3 of the
draft decision.

1.6 Proposed amendment

Clause 8.1, delete subsection (a)(iii) relatingpplication of the dispute
resolution provisions to a decision by ABA to utelally vary the prices at
which Port Terminal Services are provided undegxatuted Access
Agreement.

Reasons

Clause 18.2 of the Indicative Port Terminal Sersidgreement at Schedule 1 of the
Proposed Undertaking provides that ABA may unikdtgvary the terms of an
executed access agreement subject to certain moreditynder subclause 8.1(a)(iii) of
the Proposed Undertaking, a unilateral variatio®BW of the prices at which Port
Terminal Services are provided under an executeg@gscAgreement is subject to the
dispute resolution provisions contained in thatesgnent.

In its draft revision, ABA removed the unilateranation provision in clause 18.2,
and this change is reflected in proposed amendgh2rielow. It is therefore not
necessary for the dispute resolution provisiondanse 8 of the Proposed
Undertaking to apply to a variation of an accessament. This is discussed further
in section 4.3.4.2 of the draft decision.

1.7 Proposed amendment

Clause 8.5, subsection (b), delete the followingdse—

The ACCC may authorise a member of the ACCC to naattecision under
this clause 8.5(b).

Reasons

The existing clause 8.5(b), which provided thatAl@CC could authorise a member
of the ACCC to make a decision under clause 8.5gy,been redrafted by ABA in its
draft revision published on the ACCC website, amtbmbered as clause 13(c), and is
considered at proposed amendment 1.15 below.

1.8 Proposed amendment

Clause 8.5, subsection (c), delete the existingseland insert the following —




If, within five Business days of receiving noticeaccordance with clause
8.5(a), the ACCC:

(1) advises each party to the Dispute in writing thabies not wish to
be the arbitrator in respect of the Dispute; or

(i) does not advise each party to the Dispute in vgitivat it wishes to
be the arbitrator in respect of the Dispute,

then subject to clause 8.5(e), the arbitration lgliconducted by an arbitrator
appointed by the agreement of the parties to tispude.

Reasons

The proposed amendment to clause 8.5(c) doesteotlad intent or operation of the
clause, but suggests wording which is intendeddwige greater clarity to ABA and
access seekers on the operation of the provisios pfoposed amendment reflects the
drafting provided by ABA to the ACCC in the draftvision, which is published on

the ACCC website.

1.9 Proposed amendment

Clause 10.1, delete existing clause and insert —

Continuous Disclosure Rules

ABA must, as a condition of this Undertaking, coynpith the Continuous
Disclosure Rules under the WEMA from time to tinmel at the
commencement of this Undertaking publish on itssitelin relation to Port
Terminal Services:

(a) ABA’s Loading Protocol; and

(b) A Shipping Stem (to be updated each Busineg3 Skiting out, for each
ship scheduled to load grain using a Port Ternfeavice:

0] the name of the ship;

(i) the date when the ship was nominated to load gising a Port
Terminal Service;

(i)  the date when the ship was accepted as a shipudeldd load
grain using a Port Terminal Service;

(iv)  the quantity of grain to be loaded by the ship gsirPort Terminal
Service;

(V) the estimated date on which grain is to be loadeithé ship using &
Port Terminal Service.

(c) ABA'’s Shipping Stem will be available dtttp://www.bulkalliance.com.au
or such other domain as notified from time to time.




Reasons

It is not appropriate that the Proposed Undertagkivigch requires the Shipping Stem
be updated within 23 hours of any change, is insterst with the requirements in the
WEMA, which requires that the Shipping Stem be wpda&ach business day. The
proposed amendment ensures that the requiremethis Froposed Undertaking are
consistent with the requirements under the WEMA laasl updated drafting in
accordance with the draft revision provided by ABAIs is considered further in
section 5.3.3 of the draft decision.

Port Terminal Services Protocols variation process

The following discussion relates to proposed amesmdal.10-1.13.
The Loading Protocol prescribes how ABA will operés ports regarding bulk wheat
export. ABA may vary the Loading Protocol in accmde with the process set out in

its Proposed Undertaking. The Loading Protocolatamn process requires the
following amendments to ensure the process isafadrtransparent.

1.10 Proposed amendment

Clause 10.2, subsection (b), insert the followirg —

The Loading Protocol must be, and continue to m®naprehensive statemen
of ABA'’s policies and procedures for managing dechfom Port Terminal
Services (including ABA'’s policies and procedurekating to the nomination
and acceptance of ships to be loaded using theTeartinal Services).

Reasons

Section 44ZZA(3)(c) of the Act requires the ACC(htve regard to the interests of
access seekers. Access seekers require certaithity bbading Protocol, given that
the Loading Protocol is the operational documenrtguing how access to the port
occurs. To provide sufficient certainty to accesskers the Loading Protocol should
be a comprehensive document that encompassesAIASE policies and procedures
for managing demand for Port Terminal ServicesoAsistent approach across all
access undertakings for port terminal servicepapriate on this issue. To ensure
clarity and certainty, the Proposed Undertakingutthexpressly provide that the
Loading Protocol must be, and continue to be, aprehensive document. This is
considered further in section 5.3.9.1 of the diatftision.

The ACCC notes that the inclusion of this clausell@equire the existing clause
10.2(b) to be renumbered as 10.2(c).

1.11 Proposed amendment

Clause 10.3, subsection (a)(iii), insert the follogv—




(E) publishing on ABA’s website any written respesseceived from an
interested party under clause 10.3(a)(iii)(D) witfive Business Days of
receiving that response, provided that ABA is mofuired to publish any
response which it reasonably considers to contaitenal which is
offensive, confidential or otherwise inappropritde publication;

Reasons

In the interests of transparency and having retgasd 44ZZA(3)(a) and (c) of the
Act, ABA should be required to publish all writteabmissions received during the
Loading Protocol variation process. Transparensabiation will facilitate dialogue
between ABA and access seekers in the variatiotegeo This is considered further
in section 5.3.9.2 of the draft decision.

1.12 Proposed amendment

Clause 10.3, subsection (b), insert the followirg —

At any time during the consultation process unduse 10.3(a)(iii), ABA may
prepare and circulate a further variation to tre@ppsed changes to take into
account feedback from interested parties or froenAG8CC. To avoid doubt,
this clause does not require ABA to recommencetmsultation process und
clause 10.3(a)(iii).

1%
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Reasons

If the Proposed Undertaking is amended to expredkiyw ABA to amend a proposed
variation based on consultation, the variation pssowill benefit from increased
efficiency and a greater ability for ABA to respoimdconsultation.

With regard to s. 44ZZA(3)(a) of the Act, takingetbperational nature of the Loading
Protocol into account and the importance of cetyamport operations, it is not
necessary to recommence the consultation procagzrdposed variation is amended
based on engagement between ABA and access seBhkisrgs considered further in
section 5.3.9.2 of the draft decision.

The ACCC notes that the inclusion of this clauselld@equire the existing clauses
10.3(b)-(d) to be renumbered as 10.3(c)-(e).



1.13 Proposed amendment

Insert new clause 10.4, Objection notice —

(a) If ABA seeks to vary the Loading Protocol in accamde with clause 10.3,
the ACCC may object to the proposed variation @t fhereof). If the
ACCC objects to a proposed variation (or part tbBret must issue a
notice to ABA stating that it objects to the propodwvariation and providing
reasons for its objection. The ACCC will publigtyanotice issued under
this clause 10.4(a) on the ACCC website;

(b) Any notice issued under clause 10.4(a) must bextsatileast ten business
days prior to the date on which the variation gmsed to become
effective.

(c) At least five business days before issuing a natraer clause 10.4(a), the
ACCC must provide ABA with a draft notice statirat it objects to the
proposed variation and providing reasons for ifgection.

(d) In issuing a draft notice under clause 10.4(c) fana notice under clause
10.4(a), the ACCC must have regard to whether tbpgsed variation:

(i) is material; and/or

(i) amounts to a breach of the anti-discrimination giow in clause 6.4
and/or the no hindering access provision in cldidsB.

(e) The ACCC may withdraw a draft notice issued undiense 10.4(c) or a
notice issued under clause 10.4(a) if in all tmewnstances it becomes
aware that the reasons specified in the draft eagisued under clause
10.4(c) or the notice issued under clause 10.4{dymger exist.

() If the ACCC issues a notice under clause 10.4(BA avill, within three
business days:

(i) withdraw the proposed variation and commence avaation process
and place a notice to that effect in a promineat@lon the ABA
website and notifying the ACCC in writing; or

(i) withdraw the proposed variation and confirm theustaf the existing
Loading Protocol by publishing a notice in a proemtplace on the
ABA website and notifying the ACCC in writing.

Reasons

Considering the scope of matters ABA could amenoluph a Loading Protocol
variation process, it is necessary to introducesahanism for the ACCC to object to
a proposed variation.



The ACCC'’s power to issue an objection notice wdaddliscretionary and be limited
to variations that are:

1. material in nature; and/or

2. amount to a breach of the anti-discrimination ata@igl and / or the no
hindering access clause (which would be renumbaserlause 10.5).

The ACCC notes that certainty, flexibility and tilmess regarding the operation of
the Loading Protocol are of critical importancesay that the Loading Protocol is the
document by which the port operates. However, thjeabion notice is a timely
mechanism necessary to ensure that the Loadingd®tas not used to discriminate
or hinder access. The ACCC considers this is aaalefactor with regard to

S. 44ZZA(3)(c) of the Act.

The objection notice is not onerous, particuladyttee process requires that a draft
objection notice be given to ABA, allowing ABA tladility to address the ACCC’s
concerns before reaching the stage of the formaktbn notice.

The power to issue an objection notice will noerfere with port operations when
proposed variations do not give rise to concerriBiwthe limited criteria above. This
is considered further in sections 5.3.9.3 and $39the draft decision.

The ACCC notes that if this proposed amendmendapted, the existing no
hindering access clause 10.4 in the Proposed Uakilegtwould be renumbered
clause 10.5

10



1.14 Proposed amendment

Clause 12, delete the existing clause and inserfioflowing —
Report on Performance and Capacity Indicators

(a) ABA will publish the following key service performae and capacity
indicators:

(1) in the case of the period from 1 October 2011 td/atch 2012, by
no later than 31 May 2012;

(i) in the case of the period from 1 April 2012 to Ip&mber 2012,
by no later than 30 November 2012;

(i) in the case of the period from 1 October 2012 td/aich 2013, by
no later than 31 May 2013;

(iv)  in the case of the period from 1 April 2013 to ¥ptember 2013,
by no later than 30 November 2013,

in each case, providing details on the following kervice standards and
capacity indicators in respect of the provisioriPoft Terminal Services for
Bulk Wheat at the Port Terminal during the relevagriod:

(V) total capacity;

(vi)  Bookings received (tonnage);

(vii) spare available capacity;

(viii)  monthly tonnes shipped,;

(ix)  capacity utilisation (percentage);

(x) stock on hand at the end of month;

(xi)  average daily receivals by road and rail.

(b) ABA will publish its report to the ACCC in a pron@nt position on its
website within five Business Days of the date onmcWlit provides it to the
ACCC.

Reasons

In its Proposed Undertaking, ABA has undertakepublish only two performance
measures: monthly tonnes shipped, and the numistiod loaded. While

recognising that there is a level of variationha tndicators published by the different
port operators, the level of information ABA propego publish falls short of that
published by the other port terminal operatorguduld be in the interests of access

11



seekers for ABA to include additional performanegicators, as set out in the
proposed amendment above, to provide a sufficex lof transparency around
ABA'’s operations. The six-monthly reporting schedlptoposed by ABA is
appropriate given that access agreements are ¢jgmargotiated on an annual basis.
This is considered further in section 4.3.5 ofdn&ft decision.

1.15 Proposed amendment

Insert the following clause —
13 Cooperation with ACCC

(a) The ACCC may, by written notice, request ABA to\pde information
or documents that are required by the ACCC fordlasons specified i
the written notice to enable it to exercise its poswor functions
specified in this Undertaking.

—4

14

(b) ABA will provide any information requested by th&€ &C under clausg
13(a) in the form and within the timeframe (beiray less than 14 days
specified in the notice.

(c) The ACCC may approve the Regulated Access, PrammgMonitoring
Committee or a member of the ACCC to exercise &sgrmaking
function under this Undertaking on its behalf aimalt tapproval may be
subject to any condition which the ACCC may impose.

Reasons

The ACCC notes that under the current drafting BASs Proposed Undertaking, it
may obtain information from ABA through an ACCCatited audit. Further, the
ACCC may obtain information at any time on a voéugitbasis. These methods of
information gathering may not be appropriate inrgwestance. Specifically, an audit
may not lead to the timely provision of informatitnthe ACCC and is limited to
information related to the non-discrimination psigns of the Proposed Undertaking.
Broader information gathering powers should beudetl in ABA’s undertaking to
allow the ACCC to exercise its powers and functidrigs is discussed further in
section 4.3.6 of the draft decision.

The ACCC notes that the Proposed Undertaking imdw@dprovision for the ACCC to
authorise ACCC Commissioners to exercise the poaarterred on it regarding the
non-discrimination provisions (clause 6.4(c)). Aatad in the reasons for proposed
amendment 1.7, the provision should be that the @@tay approve ACCC
Commissioners to exercise the power to avoid coorfuf®r both the access provider
and access seekers regarding the use of the téhorise. The approval provisions
should be extended to cover all the ACCC'’s fundiand powers under the Proposed
Undertaking. Extending the approval provisions ailbw the ACCC to respond and
act in a timely manner, thereby facilitating théa#nt operation of the undertaking,
which is in the interests of both access seekatA8A, a relevant factor under

12



section 44ZZA(3)(a) and (c) of the Act. Broadenihg approval provision will assist
ABA in running its operations efficiently for thebefit of the supply chain.

The ACCC notes that the Regulated Access, Priamaghdonitoring Committee is
comprised of several ACCC Commissioners.

This is considered further in section 5.3.9.4 ef dnaft decision.

Note if the proposed amendment is adopted, claBse the Proposed Undertaking
‘contact details’ should be renumbered clause 14.

1.16 Proposed amendment

Clause 1.1, remove the definitions of ‘TPA’, ‘LoadiProtocols’, ‘Port
Terminal Facilities’ and ‘Trading Business'. Ins#ré following:

CCA means the Competition and Consumer Act 2010 (Cth);

L oading Protocol means the policies and procedures published by
ABA from time to time in accordance with the cowmibus disclosure
rules and clause 10.2. The Loading Protocol aseatdémmencement
date of this Undertaking is set out in Schedule 5;

Port Terminal Facility has the meaning given in clause 5.3;
Trading Business means a business unit or division of ABA or its
Related Bodies Corporate which has responsibiitytiie trading and
marketing of Bulk Wheat;

Replace the following terms where they occur thraug the Proposed
Undertaking, other than in the Schedules:

. ‘TPA’ with ‘CCA’

* ‘Port Terminal Facilities’ with ‘Port Terminal Fdity’, except in
clauses 3.1, 5.4(a)(ii), and 11.1(a)

» ‘Loading Protocols’ with ‘Loading Protocol’.

Clauses 3.1, 11.1(a)(i) and 11.1(a)(ii), replacatHerminal Facilities’ with
‘the Port Terminal Facility’

Clause 4.1, replace ‘on and from this date’ with &and from that date’.
Clause 4.3(b), replace ‘that Act’ with ‘the WEMA'.

Clause 5.4(a)(ii), replace ‘Port Terminal Facibtigvith ‘a Port Terminal
Facility’.

Clause 6.2(c), delete existing clause and insert:

13



(c) The Reference Prices for the period from 1 8et®010 to 30
September 2011, subject to variation in accordantteclause 6.5, are
set out in the Indicative Access Agreement at Sgleetl and are
published atvww.bulkalliance.com.au

Clause 6.2(e), replace ‘copies’ with ‘notice’.

Clause 7.4(a), replace ‘the Eligibility Requirengntith ‘the following
Eligibility Requirements’

Clause 7.5(a), delete existing clause and insert:

(a) An Applicant’s request for access to the Perinal Services
(Access Application) is to be submitted to ABA andst include the
information contained in Schedule 2.

Clause 8.3(e)(i), delete ‘, by either mediator apfeal by the parties or a
mediator appointed by the President of the Victofdapter of the IAMA,".

Clause 8.3(e)(v), replace ‘ABA and the applicantUser’ with ‘the parties’.

Clause 8.5(e), delete ‘clause 8.5(c)(i) or 8.5(chéspectively’ and insert
‘clause 8.5(c)’.

Clause 10.3(a)(iii)(D) remove ‘ABA’

Reasons

ABA'’s draft revision includes a number of minor fiirag and grammatical
amendments from the Proposed Undertaking. Thisidled updating references to the
Trade Practices Act (TPA) to the newCompetition and Consumer Act (CCA).

The proposed amendment reflects these draftinggesamwhich were proposed by
ABA in order to provide additional clarity and carity around the operation of the
undertaking. This additional clarity and certairgyappropriate having regard to the
legitimate business interests of ABA and the irger®f access seekers, relevant
factors in accordance with s. 44ZZA(3)(a) and (c).
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2 Indicative Port Terminal Services
Agreement, Schedule 1 of the Proposed
Undertaking

The following proposed amendments relate to Scleetlalf the Proposed
Undertaking.

2.1 Proposed amendment

Rename the Indicative Port Terminal Services Agesdrno ‘Indicative Access
Agreement’.

Reasons

To ensure consistent term of reference is apptiee agreement submitted as
Schedule 1 of the Proposed Undertaking, the doctustemuld be renamed as the
‘Indicative Access Agreement’.

2.2 Proposed amendment

Schedule 1, clause 18, delete the existing clandensert the following —

[®X

18.1 No variation to this Agreement is valid os laay effect unless initialle|
by both the Client and the Company.

Reasons

Clause 18 of the Indicative Port Terminal Servidgseement submitted as Schedule
1 of the Proposed Undertaking gives ABA discretmunilaterally vary any

provision of the agreement once executed, provi2a notifies the Client and
allows the Client to terminate the agreement iftdrens are not acceptable.

The proposed amendment set out above removes tAsAlEcretion to unilaterally
vary an agreement, requiring instead that both ABA the Client must agree to the
variation. The ACCC considers that this balancedehitimate business interests of
ABA with the interests of access seekers, relefantors under s. 44ZZA(3)(a) and
(c) of the Act, respectively. This is consideredHter in section 4.3.4.2 of the draft
decision.

2.3 Proposed amendment

Schedule 1, clause 21.2, remove the referencétdags’ and insert ‘30 days]
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Reasons

Clause 21 of the Indicative Port Terminal Servidgseement governs disputes that
arise concerning the Indicative Port Terminal SmsiAgreement’s terms. Clause
21.2 of the Indicative Port Terminal Services Agneat submitted as Schedule 1 of
the Proposed Undertaking provides that if the partannot resolve the disputes
between themselves within 60 days of lodging audesspotice, the dispute may be
referred to arbitration in accordance with @@mmercial Arbitration Act 1984 (Vic).
The 60 day period for a dispute to be escalatediration is too long and may not
provide for timely resolution of disputes under thdicative Port Terminal Services
Agreement, which is critical to ongoing certainfyagcess. Specifically, this is not in
the interests of access seekers. A 30 day timegerobvides greater certainty for
access seekers and ABA and is therefore appropfiaig is considered further in
section 4.3.4.1 of the draft decision.

2.4 Proposed amendment

Delete the details of the Charges in Schedule A.

The Charges published in Schedule A of the Indreafiort Terminal Services
Agreement are representative of the Reference$riterred to in clause 6 of the
Proposed Undertaking. ABA is able to vary the Rafee Prices at any time in
accordance with clause 6. Therefore the ReferencesPat which port terminal
services are provided do not form part of the aseest of the Proposed Undertaking
and should not be included in the Proposed UndedaR his is considered further in
section 4.3.1 of the draft decision.
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3 Loading Protocol — Schedule 5 of the
Proposed Undertaking

The following proposed amendments relate to thedicmpProtocol, which governs
the operation of the port under the Proposed Uakierg.

The Loading Protocol submitted by ABA as Schedutd the Proposed Undertaking
is less detailed overall than the protocols sulemitty other port operators with Part
[lIA access undertakings in force. The ACCC hashe®n made aware of any
problems at Melbourne Port Terminal that have arasea result of ABA’s less
detailed Loading Protocol, however, the lack odeatoes create uncertainty around
how capacity allocation functions in practice.

The proposed amendments set out below reflectrdferevised Loading Protocol
provided by ABA in response to the ACCC’s concearmund the lack of detail and
transparency in the submitted Loading Protocol. dienges are intended to
represent increased clarity and certainty, ratim&n suggesting significant changes to
the current operation of the port. The proposedraiments are provided with a view
to balancing the interests of ABA and access ssekail provide certainty of access.
Reasons for the proposed amendments are considetteel in the sections below
and in sections 5.3.2 — 5.3.8 of the draft decision

3.1 Proposed amendment

Schedule 5, insert new clause 2 —

At all times the overriding objectives are to magenterminal export
throughput and operational efficiencies.

Reasons

This principle is intended to provide additionatteenty to access seekers around the
overriding objectives which ABA will consider in plying the terms and conditions
of the Loading Protocol. This amendment is appedprhaving regard to the interests
of access seekers, a relevant factor in s. 44Z4&X3yhe inclusion of this provision
will require renumbering of subsequent clauses.

3.2 Proposed amendment

Publication of the Shipping Stem
Schedule 5, insert new clause 6 —

By a notice on its website ABA will provide at |¢d® business days
notice of the opening of its shipping stem for egeér.

Clause 5 (renumbered clause 7) delete the exislinge and insert the
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following —

ABA will post its shipping stem on its website
http://bulkalliance.com.ault will be updated each business day.

Reasons

It is appropriate that the Loading Protocol inclsi@derequirement to specify an
opening date for the shipping stem. When therdaslaof transparency regarding an
opening date for the shipping stem, or when the s¢econtinually open, this may
lead to confusion for access seekers as to whttbeyort operator is accepting
bookings for a particular period. Further, whenghgping stem is continually open,
bookings that are made far in advance may be hgggulative in nature. The
Loading Protocol should be amended to requireAlB# must specify an opening
date for the shipping stem each year and annotecepening date in a timely way,
in order to provide sufficient certainty to accesskers. This is considered further in
section 5.3.4 of the draft decision.

The amendment also requires ABA to update its sihgpgtem each business day,
rather than within 24 hours of any change, to besstent with the requirements of
the WEMA and proposed amendment 1.9.

3.3 Proposed amendment

Amend clause 7 (re-numbered as clause 9) to repéderences to ‘PoMC’
with ‘POMC’ and replace phone number ‘9687 92539680 6200'.

Clause 8 (re-numbered as clause 10) delete exigtnge and insert the
following —

To request elevation and monthly shipping capaatitylPT a Client
must:

» complete and lodge an Intent to Ship Advice (Anmext) and

* pay the Booking Fee in accordance with the ternthe@Storage
and Handling Agreement.

Reasons

This proposed amendment reflects drafting changgsoged by ABA in its draft
revision of the Proposed Undertaking. These chaageappropriate as they provide
additional clarity for access seekers around thezaipn of the Loading Protocol and
the terms of access.
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3.4 Proposed amendment

Delete clause 9 relating to “TBA” vessel notificats.
Clause 10 (re-numbered as clause 11) delete teBrexclause and insert —

By the close of business on the next business ftieryraceipt of a valid
Intent to Ship Advice ABA will make a record of shintent on its Shipping
Stem as “pending”. ABA will accept or reject thednt to Ship Advice
within 5 Business Days of receipt.

Clause 11 (re-numbered as clause 12) delete ‘ndiomsafrom the second dof
point and insert the following dot point:

» Other matters which ABA reasonably considers toebevant.
Clause 12 (re-numbered clause 13) delete the egistause and insert —

Subject to clause 12, Intent to Ship Advices walldealt with in the order
that they are received.

Delete clause 15 relating to payment of the bookaegwithin contractual
terms.

Reasons

The uncertainty in the Loading Protocol regardimg Ibooking process is not
appropriate. The Loading Protocol should be amenalée clear as to the actions
ABA and wheat exporters must follow regarding thigial allocation of capacity.
This proposed amendment reflects drafting changgsoged by ABA in order to
provide additional certainty to access seekerss iBhtonsidered further in section
5.3.4 of the draft decision.

3.5 Proposed amendment

Insert new clause 17 —

If a Booking remains unused by the end of the nateith month it lapses
and the Booking Fee is forfeited.

Clause 18 (re-numbered as clause 19) delete teBrexclause and insert —

If the nominated or actual tonnage loaded is Iavan that initially
nominated then ABA will allocate the unused nomagatapacity to the
nearest month with spare capacity but no later #a8eptember of that
calendar year.
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Reasons

This proposed amendment reflects drafting changgsoged by ABA, which are
intended to more accurately reflect the arrangesiarnplace and thereby provide
sufficient certainty to access seekers. The ne@daaide additional detail and
certainty is considered further in section 5.3.6hef draft decision.

3.6 Proposed amendment

Clause 20 (renumbered clause 21) delete the exisliise and insert —

Written nomination of a vessel name must be receatdeast 15 business
days prior to the vessel's ETA in the form of thesgel Nomination
(Annexure 2). Vessel Nomination must be complete.

Insert new clause 22 —

ABA may, at its sole discretion, consider Vessehimations received on
less than 15 business days notice.

Reasons

It is not appropriate that the Loading Protocolteams ambiguity around when a
vessel must be specified for a booking. The propp@seendment clarifies the due
date for the vessel nomination form and ABA'’s deticm regarding vessel
nominations received after this date. This is aber®d further in section 5.3.4 of the
draft decision.

3.7 Proposed amendment

Clause 28 (re-numbered clause 30), delete ‘ancelvesling’. Insert new
clauses 35 and 36 —

35.The order of vessel loading will generally be detieed in accordance
with:
* Vessel ETA
» Date Vessel Nomination received by ABA
* Date Vessel passed Surveys
* Grain availability at MPT
» Site accumulation and transport plan

* Ownership of stock

* Impact on terminal efficiencies
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36.ABA may, at its sole discretion, determine thadiog a vessel the
subject of the Vessel Nomination received latewibn a later ETA is in
the interests of terminal efficiency.

Reasons

It is not appropriate that the Loading Protocolsinet provide sufficient detail
around how ABA will determine vessel loading prigriThis proposed amendment
reflects drafting changes proposed by ABA whichiatended to provide more
transparency for access seekers around the critBAawill consider in determining
vessel loading priority. This is considered furthresection 5.3.5 of the draft decision.

3.8 Proposed amendment

Capacity management and cargo accumulation
Insert new clause 34 —

Where grain remains at MPT after completion of $bguling and the
Client retains ownership of the grain, the Clientstremove it within 2
business days. If ABA reasonably considers thapteeence of the
grain may interfere with the receival of grain fbe next due shipment|
ABA may remove the residual grain to another AB#& sind all costs df
transport and further storage will be to the Cleatcount.

Insert new clauses 39 to 43 —

39. Prior to commencement of loading a vessel must pagsed a Marine
AQIS or any other survey required by law.

40. Should a vessel fail such survey ABA may, at itie sliscretion, order
the vessel removed from the berth.

41. ABA reserves the right to seek costs from the tliemelation to a
vessel failing surveys. Such costs may includeabeiinot limited to:

+ Cancelled labour costs

* Treatment costs

* Opportunity costs where the terminal is blocked eauases other
clients to experience delays

42.1f ABA determines, at its sole discretion, thatessel has a high risk of
failing surveys it may require that an ‘in transitarine surveyor’s
report be provided prior to allowing the vessebéoth.

43. ABA will not commence loading without prior writtenstructions from|
the Client to do so and without receipt from thee@ of a Notice of
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Intention to Export Prescribed Goods.

Reasons

The Loading Protocol does not provide sufficiefibrmation regarding the respective
rights and obligations of ABA and exporters regagdvessel surveys and authority to
load. To provide access seekers with greater glakBA should provide additional
detail regarding this process, including vesseleys that may be required, the
process that will take place should a vessel taitey, exporters’ obligation to
provide any information or certification, and howperters will obtain authority to
load.

To provide clarity to ABA and access seekers, itldde appropriate for ABA to
specify the process and timeframes for storage@mdval of residual grain at
Melbourne Port Terminal.

This is considered further in section 5.3.5 ofdh&ft decision.

3.9 Proposed amendment

Flexible arrangements

Clause 19 (re-numbered clause 20) delete the egistause and insert —
ABA may, at its sole discretion, allow the defemalsplitting of a Booking. Af
least 3 months written notice prior to the vessEllA is required to defer or

split a Booking. In determining acceptance or rgpecof such changes to a
Booking ABA will consider, amongst other matters:

» Existing shipping intentions/nominations
» Un-allocated capacity at MPT
ABA may, at its sole discretion, consider requestess than 3 months notic

In such circumstances, ABA’s Chief Executive Off&égor his authorised
representative’s) determination is final.

1%

Reasons

The flexibility permitted for shippers within ABA’sapacity management
arrangements is limited and unclear. ABA should/le further detail about how the
flexible arrangements included in the Loading Peotdunction in practice, to ensure
sufficient transparency for access seekers regatmoptions available to them.
ABA'’s response to the ACCC Request for Informatmwhijch is available on the
ACCC website, indicates that flexibility to splinéd defer bookings inside the 3-
month window set out in the Loading Protocol dopsrate in practice.

22



This proposed amendment reflects drafting changgsoged by ABA which are
intended to more accurately reflect ABA’s currerdqtices. This is considered
further in section 5.3.6 of the draft decision.

3.10 Proposed amendment

Dispute Resolution

Schedule 5, clause 38 (re-numbered clause 47)}edbke sixth and seventh dot
points and replace with the following —

* At the meeting, ABA’s Chief Executive Officer (opointed
representative) and the Client will discuss thgextitof the dispute
notice and ABA response and use all reasonableagndes to reach an
agreed outcome. Where such agreed outcome canachieved, given
the need for clarity, efficiency and certainty Imstdispute resolution
process, ABA’s Chief Executive Officer (or appoithtepresentative)
will make a final decision in relation to the dispunotice and (within 10
business days after the meeting) notify that deciand the reasons for,
that decision in writing to the client.

* In reaching the final decision, ABA’s Chief ExeaiOfficer (or
appointed representative), acting on behalf of ABAst take into
account the circumstances of the dispute and deteilout in the disput
notice and, acting reasonably and in good faithchiea decision that is
consistent with the wording, or if that is uncleitie intent of these
Protocols (and, in the case of Bulk Wheat, the Asdgndertaking).
ABA's Chief Executive Officer (or appointed reprasative) may also
have regard to the objectives of:

D

0 maximising the efficient operation of MPT;
0 maximising export throughput at the MPT,;
0 ensuring the non-discriminatory treatment of ckerind

0 ensuring consistency of decisions.

Reasons

The dispute resolution process in the Loading Raitlacks transparency, as it does
not specify a timeframe for the final decision bB/&s Chief Executive Officer. To
provide certainty to access seekers regardingpkeation of the dispute resolution
provisions, ABA should include a time period forialha decision is to be made. The
dispute resolution provisions are considered furithgection 5.3.8 of the draft
decision.
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