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1

Executive Summary

As a Commonwealth regulator, the ACCC is required to implement the Australian Government’s
Regulator Performance Framework (RPF), which has applied from 1 July 2015 and involves
measurement against six key performance indicators (KPIs).
ORC International’s research has found that the majority of the ACCC’s business stakeholders have a
more positive view of the ACCC’s performance than negative, with reference to these KPIs. The
exception is a small sample of businesses that have been subject to in-depth Enforcement investigations
and actions.
The KPIs primarily focus on regulators’ actions in relation to businesses subject to regulatory processes,
rather than other stakeholders such as consumers and businesses that benefit from the actions
undertaken by regulators. Therefore, the ACCC was interested in seeking the views of businesses that
have had substantial interaction with the ACCC in the previous 12 months in five core functional areas.
At the overall KPI level, the top two (strongly agree + agree in green) and bottom two (disagree + strongly
disagree in red) results are summarised in the table below for each function area — Merger and
Authorisation Review, Small Businesses, Product Safety, Infrastructure Regulation and Enforcement. A
‘net’ score has also been provided in black (this is the result of subtracting the bottom two from the top
two result). The reader should also be aware that respondents had the opportunity to provide a ‘neither
agree nor disagree’ rating or to say ‘unsure/not relevant’.
Across the majority of function areas and KPIs the ACCC received positive scores — in many cases there
is a large gap between agree/strongly agree and disagree/strongly disagree.
M&AR
%

S Bus
%

P Safe
%

InfReg
%

Enforce
%

KPI 1: The ACCC does not unnecessarily impede
the efficient operation of regulated entities

47 / 21
(+26)

53 / 13
(+40)

65 / 11
(+54)

48 / 16
(+32)

29 / 43
(-14)

KPI 2: The ACCC’s communication with regulated
entities is clear, targeted and effective

52 / 16
(+36)

59 / 13
(+46)

64 / 13
(+51)

68 / 13
(+55)

40 / 33
(+7)

KPI 3: The actions undertaken by the ACCC are
proportionate to the regulatory risk being managed

42 / 21
(+21)

44 / 21
(+23)

57 / 14
(+44)

32 / 19
(+13)

38 / 38
(+0)

KPI 4: The ACCC’s compliance and monitoring
approaches are streamlined and coordinated

33 / 14
(+19)

36 / 18
(+18)

51 / 15
(+43)

52 / 26
(+26)

29 / 50
(-21)

KPI 5: The ACCC is open and transparent in its
dealings with regulated entities

59 / 11
(+48)

50 / 20
(+30)

60 / 8
(+52)

71 / 6
(+65)

25 / 42
(-17)

KPI 6: The ACCC actively contributes to the
continuous improvement of regulatory frameworks

43 / 11
(+32)

53 / 16
(+37)

45 / 12
(+27)

37 / 27
(+10)

30 / 40
(-10)
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For the Merger and Authorisation Review function area, positively at least twice as many stakeholders
agreed than disagreed across all six KPIs. The strongest results were achieved for KPI 2 and KPI 5, while
KPI 1 and KPI 3 had the highest disagree/strongly disagree results at 21%.
The Small Business function area generally performed well. Twice as many stakeholders agreed than
disagreed across all six KPIs. Scores for KPI 3 and KPI 4 were not quite as strong as the other KPIs
which all achieved over 50% agreement.
Small Business stakeholders were asked some additional questions regarding the guidance they receive
from the ACCC. Almost seven in ten (69%) strongly agreed/agreed that the ACCC’s compliance guidance
for small businesses assists them to understand their business’s obligations. Of those stakeholders who
had completed the ACCC’s small business online education program, 83% strongly agreed/agreed that
the program assisted them to understand their business’s rights and obligations.
The Product Safety function area performed very well across all KPIs in terms of strong levels of
agreement. At least three times as many Product Safety stakeholders agreed than disagreed across all
six KPIs.
For the Infrastructure Regulation function area, more stakeholders agreed than disagreed across all six
KPIs. The positive results for KPI 2 and KPI 5 are very high, with KPI 3 and KPI 6 not quite as strong.
The Enforcement function had higher levels of disagreement than agreement for four KPIs. These
relatively lower ratings likely result from the nature of the Enforcement function. Businesses in the sample
were subject to in-depth investigations, which in many cases led to Enforcement actions that were
completed in the past 12 months. The reader should also be aware of the Enforcement sample size
being very small at n=17.
Enforcement stakeholders were asked some additional questions regarding their interactions with the
ACCC. Interestingly, 47% of those who had been subject to an in-depth investigation or enforcement
action still agreed or strongly agreed that the ‘ACCC’s enforcement actions are effective in addressing
and deterring conduct that is harmful to the operation of industry’.
It is also worth noting that when respondents were asked to rate the performance of the ACCC against
the six KPIs generally relative to other Australian Government regulators that their business had
engaged with, close to half rated the ACCC as being better across all function areas, including
Enforcement. This is reflected in the chart below.
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The corporate business leader interviews revealed some clear areas/suggestions for improvement that
the ACCC can consider, but the interviews did tend to skew to being more critical than what was reflected
in the broader results of the online survey.
These participants had varying degrees of ACCC interaction dependent on their industry sector.
Interactions were generally in respect of current operational matters, and typically consisted of
responding to requests for information, compliance matters and merger and acquisition activity.
At the overall level, relationships with the ACCC were seen as relatively positive. Participants’
performance scores for the ACCC averaged out to around six to seven out of ten, with most participants
marking the ACCC down on lack of collaboration, transparency and timeliness.
ACCC personnel were seen as the real strength of the organisation, especially the Commissioners,
though there were some concerns among stakeholders about lack of ‘real world’ experience and
exposure to the commercial realities faced by large businesses.
The findings of this research by ORC International will be incorporated into the ACCC’s self-assessment
reporting under the Regulator Performance Framework.
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2

Introduction

2.1 Background
The ACCC is an independent Commonwealth statutory authority whose role is to enforce the Competition
and Consumer Act 2010 and a range of additional legislation, promoting competition, fair trading and
regulating national infrastructure for the benefit of all Australians. As a Commonwealth regulator, the
ACCC is required to implement the Australian Government’s Regulator Performance Framework, which
has applied from 1 July 2015.
In June 2015, the ACCC released the self-assessment methodology, measures and output/activity-based
evidence that it will use to assess its annual performance against the six KPIs determined by the
Australian Government’s Regulator Performance Framework. These KPIs have been designed to allow
for the comprehensive assessment of regulator performance and their engagement with stakeholders,
and comprise the following:







Regulators do not unnecessarily impede the efficient operation of regulated entities
Communication with regulated entities is clear, targeted and effective
Actions undertaken by regulators are proportionate to the regulatory risk being managed
Compliance and monitoring approaches are streamlined and coordinated
Regulators are open and transparent in their dealings with regulated entities
Regulators actively contribute to the continuous improvement of regulatory frameworks.

These KPIs primarily focus on regulators’ actions in relation to businesses subject to regulatory
processes, rather than other stakeholders such as consumers and businesses that benefit from the
actions undertaken by regulators.
For each of these KPIs, the ACCC has developed a series of measures of good regulatory performance
which are specific to the ACCC’s operations. Twenty three (23) measures have been developed.

2.2 Survey objectives
The primary objective of the business surveys is to provide the ACCC with insights into the ways in which
micro, small, medium and large regulated businesses perceive the ACCC’s performance in administering
regulation. The results will be used by the ACCC to assist it in its self-assessment reporting under the
Regulator Performance Framework.

2.3 Data collection overview
The research needed to be conducted in accordance with the self-assessment methodology, measures
and output/activity-based evidence descriptions published by the ACCC in June 2015.
The research design comprises a number of components as follows:


A comprehensive survey conducted in 2016
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Interviews with a small group of corporate business leaders (n=16), conducted simultaneous to the
comprehensive survey in 2016
A shorter survey (sub-set of the comprehensive survey) which will be conducted in 2017.

2.4 Target Audience and sampling for comprehensive survey, 2016
The ACCC was interested in seeking the views of businesses that have had substantial interaction with
the ACCC in the previous 12 months in five core functional areas. To develop this survey sample in line
with privacy requirements, on 30 March 2016 the ACCC sent an opt-out email to stakeholders advising
them of the survey to be conducted online and advising that should they not object to being included (by
13 April, 2016), their contact details would be passed on to ORC International.
On 14 April, 2016 the ACCC provided ORC International with the contact details of all those businesses
identified as having had an appropriate level of interaction with the ACCC over the past 12 months,
broken down by the five functional areas as follows:








Merger and Authorisation Review : 445 businesses and/or their legal representatives involved in
merger pre-assessments and reviews, authorisation applications, notifications and Certified Trade
Mark assessments.
Small Business: 199 (mainly) small businesses that opted-in to receive the survey through the
ACCC’s information networks.
Product Safety: 392 businesses involved in consultation about product safety regulations, or that
had been investigated in relation to possible breaches of product safety regulations, or that had
been involved in product recalls and associated engagement by the ACCC.
Infrastructure Regulation: 68 infrastructure businesses subject to regulation, monitoring or other
formal compliance obligations.
Enforcement: 55 businesses and/or their legal representatives that had been subject to a
completed in-depth investigation or enforcement action over the previous 12 months.
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3

Methodology

This section of the report explains the approach taken to the 2016 research and outlines key issues
related to the methodology. The project was carried out in compliance with ISO 20252 and membership
requirements for AMSRO and AMSRS.

3.1 Quantitative Research: Comprehensive survey, 2016
ORC International agreed with the ACCC’s preference for the survey to be conducted online, particularly
given that telephone numbers were not generally available for the sample provided by the ACCC. Further
advantages of an online approach are that it is less intrusive for busy people as they can complete the
survey when convenient, and can also save their answers as they go and complete at a more convenient
time if required.
ORC International generated unique survey links – a URL pre-programmed against an email address.
Unique links allowed us to identify who had not yet completed the survey so that direct email reminders
were only sent to those who had not responded over the fieldwork period.
The questionnaire that was used in the comprehensive survey in 2016 has been included at Appendix A.
This survey and the associated online program was approved by the Australian Government Statistical
Clearing House (approval number 02481—01).
The survey invitation and reminders that were emailed by ORC International can be referred to in
Appendix B, and the timing of these was as follows:




Initial invitation emailed on 19 April 2016
First reminder emailed 26 April 2016
Second reminder emailed 3 May 2016.

Originally 6 May was the advised closure date for the online survey. However in an effort to boost the
response rate, where telephone numbers were available in the sample a follow up telephone reminder
step was undertaken. Calls were made to 497 potential respondents across 6, 9 and 10 May and we
spoke with 177 potential respondents. To enable completion of the survey after this telephone reminder
the final survey close date was close of business Thursday May 12.
Overall 334 respondents completed the online survey and on average the survey took 9 minutes and 38
seconds to complete. The overall response rate was 29% (ORC International had hoped for a minimum
25% response rate). However, due to the relatively low number of potential stakeholders for each
function area, sometimes combined with a low response rate (i.e. for Merger and Authorisation Review),
the final sample size for all but Product Safety mean that the results should be interpreted with some
caution. This is particularly the case for Enforcement, where the views of only 17 respondents were
obtained. The table below details the response rate by function area.
Figure 1: Response rate by function area
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Function area

Sample
provided
(No.)

Completes
(No.)

Response
rate
(%)

Merger and Authorisation Review

445

81

18

Small Business

199

78

39

Product Safety

392

127

32

Infrastructure Regulation

68

31

46

Enforcement

55

17

30

TOTAL

1159

334

29

Response rate calculation (Completes / Sample provided = Response rate)

Overall respondents came from a good range of businesses in terms of size and industry classification.
The tables below provide the breakdown.
Figure 2: Size of business – overall
%
Micro business

13

Small business

22

Medium business

27

Large business

39

DEM1 Which of the following best describes your business (of the business or group of businesses that you represent? (n=334)

Figure 3: Industry classification - overall
%
Retail trade

22

Professional, scientific and technical services

17

Wholesale trade

13

Manufacturing

10

Transport, postal and warehousing

5

Information, media and telecommunications

5

Electricity, gas, water and waste services

3

Accommodation and food services

2

Financial and insurance services

2

Construction

1

Administrative and support services

1

Education and training

1

Health care and social assistance

1

Arts and recreation services

1

Other services

16
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DEM2 Which of the following industries best describes your business (or the business or group of businesses that you represent)?
(n=334)

The reader should be aware that where percentages in this report do not add to 100% this will be due to
one of the following reasons:




rounding
having a multiple response question, or
just reporting ‘top two’ (strongly agree/agree combined) and/or ‘bottom two’ (disagree/strongly
disagree combined) results (and not showing the ‘neither agree nor disagree’).

Also, the results for rating questions exclude ‘unsure/not relevant’ responses from the base and results
have been repercentaged to show only the views of those who provided a rating about the ACCC on a
statement.

3.2 Qualitative Research: Corporate Business Leader Interviews
ORC International conducted 16 qualitative in-depth interviews with corporate business leaders
(Chair/CEO’s or senior executive) nominated by the ACCC. The ACCC selected leaders from a
cross-section of businesses that had frequent engagement with the ACCC across its main regulatory
functions.
The ACCC provided ORC International with the names/contact details of 16 corporate business leaders
who had been approached by the ACCC and agreed to take part. From there ORC International’s inhouse qualitative recruitment team contacted the offices of these senior people to arrange an appropriate
time to conduct the interview.
All interviews were conducted by a senior ORC International qualitative researcher, and 13 interviews
were conducted face-to-face while three were conducted over the telephone. The interviews took from 30
to 45 minutes. The interviews were qualitative/open in nature using a discussion guide based around the
KPIs/measures. The discussion guide can be referred to in Appendix C.
The qualitative research approach does not allow for the exact number of participants holding a particular
view on individual issues to be measured. The qualitative findings are included as a separate chapter
within this report.
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4

Key Findings - Merger and Authorisation Review

4.1 About this chapter
This chapter presents the findings for the Merger and Authorisation Review function area of the ACCC.
The Merger and Authorisation Review function relates to the review of (proposed) mergers and
acquisitions to assess whether they would substantially lessen competition; as well as review applications
by businesses that wish to engage in certain anti-competitive arrangements or conduct for exemption
from the Competition and Consumer Act 2010 because those arrangements or conduct results in a net
public benefit.
Overall 81 online surveys were completed for the Merger and Authorisation Review area from a potential
sample of 445 supplied email addresses. This represents a response rate of 18%.

4.2 Key performance indicators summary - Merger and Authorisation
Review
The following chart shows the result for the Merger and Authorisation Review function area across each
of the six KPIs.
Figure 4: KPI summary chart - Merger and Authorisation Review
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QA2, QB2, QC2, QD2, QE2, QF2 Thinking about the statements above as well as any other relevant factors, we would like you to
rate the extent to which you agree or disagree with the following…? (unsure/not relevant responses have been excluded from the
base)

In terms of the results at the KPI level, positively at least twice as many stakeholders agreed than
disagreed across all six KPIs. The most positive results were for KPI 5 - the ACCC is open and
transparent in its dealings with regulated entities (59%) and KPI 2 – the ACCC’s communication with
regulated entities is clear, targeted and effective (52%).

4.3 KPI 1: Regulators do not necessarily impede the efficient
operation of regulated entities - Merger and Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area for KPI 1.
Figure 5: KPI 1 - Regulators do not unnecessarily impede the efficient operation of regulated
entities - Merger and Authorisation Review
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QA1, Firstly thinking about your experience over the past 12 months with the ACCC concerning its Merger and Authorisation Review
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevan t
responses have been excluded from the base)

Overall 47% strongly agreed/agreed that the ACCC does not unnecessarily impede the efficient operation
of regulated industries while 21% disagreed/strongly disagreed.
Merger and Authorisation Review respondents had fairly similar levels of agreement across the
supporting statements as for KPI 1 overall and all results were net positive. However, taking into
consideration the potential for unintended negative impacts of its regulatory activities on businesses had
the highest level of disagreement (31%).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘minimise impacts of regulatory activities’, ‘lacks business
specific knowledge/experience/understanding’ and ‘inconsistent rulings/decisions do not reflect
complexity/nature of the matter’.
Some verbatim comments are included below to illustrate.
“Predictability in merger review appears to be diminishing. Apparent 'about turns' in decisionmak ing, and heavy burden on parties submitting evidence.”
“I generally agree with this statement and believe that the ACCC is right to rigorously test
material presented by businesses and the impact on the wider market. However, on a number
of recent matters I have encountered situations where the individual assumptions/experiences
or quite remote theories of harm (which were not supported by evidence) advocated by
individual staff or commissioners have resulted in tangential investigations that have taken
excessive time, raised costs for clients with flow-on effects for their representatives and
unnecessarily impeded the efficient operations of business and the ACCC. Not all potential
theories deserve equal attention.”
“Suggested improvements- Better feedback throughout review process (market feedback
letters contain only basic / non-specific information, with no ability for businesses to gauge the
evidentiary strength of the feedback)- better consistency between feedback at staff level and
management/ commissioner level (negative feedback / changing of minds can come late in
process)- s155 notices issues the s50 context should be framed more appropriately and
without unduly burdening the recipient (in particular in relation to requests for emails).”
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4.4 KPI 2: Communication with regulated entities is clear, targeted
and effective - Merger and Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area KPI 2.
Figure 6: KPI 2 – Communication with regulated entities is clear, targeted and effective - Merger
and Authorisation Review

QB1,Once again, thinking about your experience over the past 12 months with the ACCC concerning its Merger and Authorisation
Review role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not
relevant responses have been excluded from the base)

Overall 52% strongly agreed/agreed that the ACCC’s communication with regulated entities is clear,
targeted and effective while 16% disagreed/strongly disagreed.
In relation to KPI 2, Merger and Authorisation Review respondents were at least three times more likely to
agree than disagree with all five supporting statements, and this was consistent with the overall result.
Results were particularly strong in terms of that the ACCC provides guidance and information that is up to
date (72%) and which is clear and concise (70%).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘improve clarity of information/language used’, and ‘more
targeted/industry specific information/advice’.
Some verbatim comments are included below to illustrate.

“The ACCC communication through an actual merger review is clear, targeted and effective.
The ACCC's broader mark et communications regarding process, reviews, etc. is not so good. ”
“The ACCC is clear about deadlines and information it requires. I think the communication is
effective. It is not always entirely targeted and can result in a big cost and time burden on
businesses.”
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4.5 KPI 3: Actions undertaken by regulators are proportionate to the
regulatory risk being managed - Merger and Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area for KPI 3.
Figure 7: KPI 3 – Actions undertaken by regulators are proportionate to the regulatory risk being
managed - Merger and Authorisation Review

QC1, Once again, thinking about your experience over the past 1 2 months with the ACCC concerning its Merger and Authorisation
Review role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not
relevant responses have been excluded from the base)

Overall 42% strongly agreed/agreed that the actions undertaken by the ACCC are proportionate to the
regulatory risk being managed while a further 21% disagreed/strongly disagreed.
Merger and Authorisation Review respondents had fairly consistent ratings across all supporting
statements for KPI 3, with respondents agreeing in significantly higher proportions than disagreeing,
which is consistent with the overall KPI rating. However looking at the disagreement ratings it is likely that
reflecting changing priorities that result from new and evolving risk is having less influence on the overall
result for KPI 3 than other aspects of performance in this area.
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘approach to compliance and regulatory decisions not
proportionate/risk-based’ and the ACCC’s ‘lack of industry specific understanding’.
Some verbatim comments are included below to illustrate.
“Emerging issues must be acted upon swiftly to ensure they do not become a widespread
problem. It is unsatisfactory to claim that a particular industry is confined to a particular subset
of consumers and thereby not worthy of attention.”
“Many decisions taken by the ACCC are entirely appropriate. I believe the ACCC always acts
with its regulatory obligations in mind. However, the time taken by its processes and its focus
on unrealistic alternative scenarios can result in failed deals with no corresponding upside for
consumers or competition generally. Counterfactuals and analysis of competition in an area
need to be completed with a real world, commercial hat - we have more than once been
presented with counterfactuals that could never happen and this becomes a basis for
preventing a transaction that in the real commercial world delivers the best competition
outcome.”

2016 ORC International

Regulated Business Survey
Page 17 of 85

4.6 KPI 4: Compliance and monitoring approaches are streamlined
and coordinated- Merger and Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area for KPI 4.
Figure 8: KPI 4 – Compliance and monitoring approaches are streamlined and coordinatedMerger and Authorisation Review

QD1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Merger and Authorisation
Review role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not
relevant responses have been excluded from the base)

Overall 33% strongly agreed/agreed that the actions undertaken by the ACCC’s compliance and
monitoring approaches are streamlined and coordinated while 14% disagreed/strongly disagreed.
In relation to KPI 4, there was reasonable variation in Merger and Authorisation Review respondents’
ratings across the four supporting statements. There appears to be particular room to improve
performance in terms of considering operational needs of regulated businesses when monitoring their
activities (where 35% disagreed this was the case).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the ACCC’s approach being ‘too broad’. A verbatim
comment is included below to illustrate.
“A face to face / phone interview up front would help refine k ey issues / questions rather than
rely on a broad questionnaire.”

4.7 KPI 5: Regulators are open and transparent in their dealings with
regulated entities - Merger and Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area for KPI 5.
Figure 9: KPI 5 – Regulators are open and transparent in their dealings with regulated entities Merger and Authorisation Review

QE1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Merger and Authorisation
Review role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not
relevant responses have been excluded from the base)

Overall 59% strongly agreed/agreed that the ACCC is open and transparent in its dealings with regulated
entities while 11% disagreed/strongly disagreed.
In relation to KPI 5, while the results were positive, there was quite significant variation in Merger and
Authorisation Review respondents’ ratings across the three supporting statements.
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the need for ‘more proactive and clearer communication’.
A verbatim comment is included below to illustrate.
“Greater transparency in decision-making on particular matters would be useful. Sometimes I
consider the ACCC could improve the clarity of its communications where it is proposing to
object to a course of action and it is not clear to the parties involved what the basis of the
concern is.”
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4.8 KPI 6: Regulators actively contribute to the continuous
improvement of regulatory frameworks - Merger and
Authorisation Review
The following chart shows the result for the Merger and Authorisation Review function area for KPI 6.
Figure 10: KPI 6 – Regulators actively contribute to the continuous improvement of regulatory
frameworks - Merger and Authorisation Review

QF1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Merger and Authorisation
Review role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not
relevant responses have been excluded from the base)

Overall 43% strongly agreed/agreed that the ACCC actively contributes to the continuous improvement of
regulatory frameworks while 11% disagreed/strongly disagreed.
In relation to KPI 6, while a net positive result was achieved across the board, there was a reasonable
amount of variation in Merger and Authorisation Review respondents ’ agreement ratings. However the
levels of disagreement were fairly consistent (and, positively, were also quite low) across the three
supporting statements.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to a ‘need to improve the consultation process’ and to
‘incentivise compliance’. A verbatim comment is included below to illustrate.
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“The ACCC can be defensive and not always open to feedback and ideas for improvement. ”

4.9 Comparison against other regulators - Merger and Authorisation
Review
When asked to rate the performance of the ACCC against the six KPIs generally relative to other
Australian Government regulators that their business had engaged with, 57% rated the ACCC as being
better than other Australian Government regulators, 38% the same as others, and 5% worse than other
Australian Government regulators.
Figure 11: Comparison against other regulators - Merger and Authorisation Review

QI1 Thinking about the past 12 months, how would you rate the performance of the ACCC relative to other Australian
Government regulators that your business has engaged with? Would you say the ACCC’s performance against the six KPIs is
generally better than other Australian Government regulators, the same as or worse? (n=58 who could provide a rating)

Those who rated the performance of the ACCC against the six KPIs generally as being ‘worse’ relative to
other Australian Government regulators (n=3 Merger and Authorisation Review function area
respondents) were asked if they could provide any specific examples of practices of other regulators that
the ACCC may be able to adopt to improve its performance. The verbatim comment was:
“This rating is based on timeliness. It is impossible to run a normal transaction timetable if
there is any lik elihood of ACCC involvement.”
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5

Key Findings - Small Business

5.1 About this chapter
This chapter presents the findings for the Small Business function area of the ACCC. The Small
Business function relates to informing businesses and consumers of their rights and obligations under the
Competition and Consumer Act 2010 through engagement, education and the provision of specialised
information.
Overall 78 online surveys were completed for the Small Business area from a potential sample of 199
supplied email addresses. This represents a response rate of 39%.

5.2 Key performance indicators summary - Small Business
The following chart shows the result for the Small Business function area across each of the six KPIs.
Figure 12: KPI summary chart - Small Business
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QA2, QB2, QC2, QD2, QE2, QF2 Thinking about the statements above as well as any other relevant factors, we would like you to
rate the extent to which you agree or disagree with the following…? (unsure/not rele vant responses have been excluded from the
base)

In terms of the results at the KPI level, positively at least twice as many stakeholders agreed than
disagreed across all six KPIs. The most positive results were for KPI 2 – the ACCC’s communication with
regulated entities is clear, targeted and effective (59%), KPI 1 – the ACCC does not unnecessarily
impede the efficient operation of regulated entities (53%) and KPI 6 – the ACCC actively contributes to
the continuous improvement of regulatory frameworks (53%).

5.3 KPI 1: Regulators do not necessarily impede the efficient
operation of regulated entities - Small Business
The following chart shows the result for the Small Business function area for KPI 1.
Figure 13: KPI 1 - Regulators do not unnecessarily impede the efficient operation of regulated
entities - Small Business

2016 ORC International

Regulated Business Survey
Page 24 of 85

QA1, Firstly thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we woul d
like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses have
been excluded from the base)

Overall 53% strongly agreed/agreed that the ACCC does not unnecessarily impede the efficient operation
of regulated industries while 13% disagreed/strongly disagreed.
In relation to KPI 1, while the results are net positive, it is worth noting that there was quite significant
variation in Small Business respondents’ agreement ratings across the five supporting statements. There
appears to be particular room to improve performance in terms of the ACCC’s decisions and actions
being taken in a timely manner, reflecting the complexity and nature of the matter (where 32% agreed
and 25% disagreed this was the case).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘minimise regulatory impacts/offer franchise-specific
assistance/ consideration’, a need to ‘improve timeliness’ and a need for ‘more engagement and
consultation’.
Some verbatim comments are included below to illustrate.
“Would be beneficial if a representative come and talk with small business operators and
explain their role and how they can help small businesses.”
“The ACCC is very slow to respond to industry issues and is completely unaware of the
complexities that some of the regulations place on business, in particular in the franchising
sector.”
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5.4 KPI 2: Communication with regulated entities is clear, targeted
and effective - Small Business
The following chart shows the result for the Small Business function area for KPI 2.
Figure 14: KPI 2 – Communication with regulated entities is clear, targeted and effective - Small
Business

QB1,Once again, thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 59% strongly agreed/agreed that the ACCC’s communication with regulated entities is clear,
targeted and effective while 13% disagreed/strongly disagreed.
In relation to KPI 2, Small Business respondents were significantly more likely to agree than disagree with
all five supporting statements. Results were particularly strong in terms of the ACCC providing guidance
and information that is up to date (84%).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘improve clarity of information/language used’ and ‘more
targeted industry specific information and advice’.
Some verbatim comments are included below to illustrate.
“Communication via the local BEC [Business Enterprise Centre] is how I receive this
information. BECs are a great way for the ACCC to get information to small businesses particularly micro and home based businesses.”
“Communication and clear plain English on how the ACCC can help.”
“It is a difficult task to communicate sometimes complex legal interpretations with business
owners, However that is the task and therefore the ACCC should be targeting communications
down to the lowest common denominator in specific industries especially where there are
allegations of problems or misunderstandings.”
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5.5 KPI 3: Actions undertaken by regulators are proportionate to the
regulatory risk being managed - Small Business
The following chart shows the result for the Small Business function area for KPI 3.
Figure 15: KPI 3 – Actions undertaken by regulators are proportionate to the regulatory risk being
managed - Small Business

QC1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 44% strongly agreed/agreed that the actions undertaken by the ACCC are proportionate to the
regulatory risk being managed while a further 21% disagreed/strongly disagreed.
Small Business respondents had fairly consistent ratings across all supporting statements for KPI 3, with
respondents being more than twice as likely to agree as disagree, which is also consistent with the overall
KPI rating.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘stronger actions/more enforcement needed’, the need
for ‘more assistance for small business’ and ‘more communication’.
Some verbatim comments are included below to illustrate.
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“I feel that in some cases, ACCC needs more power for stronger penalties. Some businesses
seem never to learn not to do the wrong thing.”
“In many cases I would lik e to see stronger actions taken. Ineffective regulations should be
changed.”
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5.6 KPI 4: Compliance and monitoring approaches are streamlined
and coordinated- Small Business
The following chart shows the result for the Small Business function area for KPI 4.
Figure 16: KPI 4 – Compliance and monitoring approaches are streamlined and coordinated- Small
Business

QD1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses
have been excluded from the base)

Overall 36% strongly agreed/agreed that the ACCC’s compliance and monitoring approaches are
streamlined and coordinated while 18% disagreed/strongly disagreed.
Small Business respondents had fairly consistent ratings across all supporting statements for KPI 4, with
respondents being at least twice as likely to agree as disagree, which is also consistent with the overall
KPI rating.
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the ACCC’s approach being ‘too broad’ and ‘duplication
in information collection’.
Some verbatim comments are included below to illustrate.
“When requesting information the ACCC should think more about what they are asking for. In
the past we have been ask ed for information which, if provided in full, would have been tens of
thousands of sheets of paper.”
“I understand your question about taking into account operational need of regulated
businesses, and while correct, perhaps you should not do so sometimes. Perhaps you need to
consider what is ''ethically right'' as well as legally right. And many big businesses will use the
excuse of operationally necessary to hide behind.”
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5.7 KPI 5: Regulators are open and transparent in their dealings with
regulated entities - Small Business
The following chart shows the result for the Small Business function area for KPI 5.
Figure 17: KPI 5 – Regulators are open and transparent in their dealings with regulated entities Small Business

QE1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses
have been excluded from the base)

Overall 50% strongly agreed/agreed that the ACCC is open and transparent in its dealings with regulated
entities while 20% disagreed/strongly disagreed.
Positively, Small Business respondents were more than twice as likely to agree as disagree with the three
supporting statements, which is consistent with the overall rating for KPI 5. Respondents were
particularly likely to agree that the ACCC makes guides, decision documents and information about
processes publicly available (74%). However looking at the disagreement ratings it is possible that the
ACCC engaging with affected businesses and industry groups before changing policies and practices
(23% disagreed) is having slightly more influence on the overall result for KPI 5 than other aspects of
performance.
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘consultation combative/lacks real engagement/lipservice only’ and a need for ‘more proactive communication and provision of information’.
Some verbatim comments are included below to illustrate.
“The ACCC is not able to be completely open and transparent but that is to be expected in
view of the regulator's ''policing'' role.”
“ACCC and all other Government bodies must seek out comments from relevant industry
representatives and individuals before deciding to change a regulatory approach. No
consultation = No change. Real consultation is needed.”

5.8 KPI 6: Regulators actively contribute to the continuous
improvement of regulatory frameworks - Small Business
The following chart shows the result for the Small Business function area for KPI 6.
Figure 18: KPI 6 – Regulators actively contribute to the continuous improvement of regulatory
frameworks - Small Business

QF1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Small Business role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)
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Overall 53% strongly agreed/agreed that the ACCC actively contributes to the continuous improvement of
regulatory frameworks while 16% disagreed/strongly disagreed.
In relation to KPI 6, while a net positive result across the board, there was a reasonable amount of
variation in Small Business respondents’ agreement ratings. However the levels of disagreement were
fairly consistent (and positively were also quite low) across the three supporting statements.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘more contact/communication needed’ and to ‘improve
engagement and the consultation processes. A verbatim comment is included below to illustrate.
“The ACCC should join in with other Ombudsman and similar agencies to get their message
out to the community - both consumers and small business.”

5.9 Function area specific questions - Small Business
Small Business function area respondents were asked some additional questions.
Almost seven in ten (69%) strongly agreed/agreed that the ACCC’s compliance guidance for small
businesses assists them to understand their business’s obligations, while 13% disagreed/strongly
disagreed.
Figure 19: Additional questions, compliance guidance - Small Business

QH1, Small businesses have obligations under the Competition and Consumer Act 2010. The ACCC develops compliance
guidance to help small businesses to meet their obligations under law, for example website content, publications and webinars. To
what extend do you agree or disagree the ACCC’s compliance guidance for small businesses assists me to understand my
business’s obligations? (n=75 as unsure/not relevant responses have been excluded from the base)

2016 ORC International

Regulated Business Survey
Page 34 of 85

Respondents were also asked about their awareness of the ACCC’s small business online education
program, which is a free program designed to help small businesses learn more about their rights and
obligations under the Competition and Consumer Act 2010.
Overall awareness of the small business online education program (prior to the conduct of the survey)
was 55%. Almost three in ten (29%) had used the program, and amongst these users 83% strongly
agreed/agreed that the program assisted them to understand their business’s rights and obligations.
Figure 20: Additional questions, small business education program assisted - Small Business

QH4, To what extent do you agree or disagree with the statement the ACCC’s small business education program assisted me to
understand my business’s rights and obligations? (n=23)

The majority (83%) of small business education program users would recommend the program to other
small business operators, while 9% would not and 4% were unsure.
All Small Business function area respondents were asked if they had any specific comments, including
suggested improvements for the ACCC in relation to how the ACCC delivers guidance to small
businesses. The most frequent comments related to a need to ‘promote/publicise programs more
regularly’ and the ACCC not being ‘customer-centric’.
Some verbatim comments are included below to illustrate.
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“I totally support the concept of providing online education program to small businesses to
improve its level of compliance with the regulations of the government without prejudice to its
legitimate operations.”
“I'm aware of the ACCC webinars and online educations, I agree that this is a good initiative.
However the good old fashioned booklet or brochure on specific issues should not be
abandoned.”

5.10Comparison against other regulators - Small Business
When asked to rate the performance of the ACCC against the six KPIs generally relative to other
Australian Government regulators that their business had engaged with, 50% rated the ACCC as being
better than other Australian Government regulators, and 50% the same as others. No Small Business
function area respondent rated the ACCC as being worse than other Australian Government regulators.
Figure 21: Comparison against other regulators - Small Business

QI1 Thinking about the past 12 months, how would you rate the performance of the ACCC relative to other Australian
Government regulators that your business has engaged with? Would you say the ACCC’s performance against the six KPIs is
generally better than other Australian Government regulators, the same as or worse? (n=66 who could provide a rating ).
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6

Key Findings - Product Safety

6.1 About this chapter
This chapter presents the findings for the Product Safety function area of the ACCC. The Product Safety
function relates to ensuring Australian consumers are not harmed by unsafe products such as defective
items or those containing unsafe chemicals. The ACCC works with domestic and international
counterparts on joint surveillance, education and policy initiatives.
Overall 127 online surveys were completed for the Product Safety area from a potential sample of 392
supplied email addresses. This represents a response rate of 32%.

6.2 Key performance indicators summary - Product Safety
The following chart shows the result for the Product Safety function area across each of the six KPIs.
Figure 22: KPI summary chart - Product Safety
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QA2, QB2, QC2, QD2, QE2, QF2 Thinking about the statements above as well as any other relevant factors, we would like you to
rate the extent to which you agree or disagree with the following…? (unsure/not relevant responses have been excluded from th e
base)

In terms of the results at the KPI level, positively at least three times as many Product Safety
stakeholders agreed than disagreed across all six KPIs. The most positive results were for KPI 1 – the
ACCC does not unnecessarily impede the efficient operation of regulated entities (65%) and KPI 2 – the
ACCC’s communication with regulated entities is clear, targeted and effective (64%).

6.3 KPI 1: Regulators do not necessarily impede the efficient
operation of regulated entities - Product Safety
The following chart shows the result for the Product Safety function area for KPI 1.
Figure 23: KPI 1 - Regulators do not unnecessarily impede the efficient operation of regulated
entities - Product Safety

QA1, Firstly thinking about your experience over the past 12 months with the ACCC concerning its Product Safety role, we would
like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses hav e
been excluded from the base)
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Overall 65% strongly agreed/agreed that the ACCC does not unnecessarily impede the efficient operation
of regulated industries while 11% disagreed/strongly disagreed.
Positively, Product Safety respondents had fairly similar high levels of agreement across the supporting
statements as for KPI 1 overall. However taking into consideration the potential for unintended negative
impacts of its regulatory activities on businesses and working with stakeholders to identify opportunities to
minimise compliance burden, whilst not undermining the intent of primary legislation (both 20%) had the
highest levels of disagreement.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to an approach to ‘proactively monitor/review/encourage
compliance’ and the ACCC ‘lacking business specific knowledge’.
Some verbatim comments are included below to illustrate.
“The ACCC tends to consult and work through issues before implementing any ac tion plans,
which allows for a better understanding of businesses' needs and/or constraints whilst not
undermining the legislation.”
“The ACCC provides little in the way of assistance to help parties make decisions in regard to
safety, compliance, etc. ACCC regulates. If we ask for clarity around interpretation, we are
advised that it is not the role of the ACCC to provide advice. In fact, I think providing advice,
publishing the advice (as per ATO rulings) for all to learn from would be more valuable than
every entity mak ing separate interpretations that may not align. ACCC makes the rules, but
won't help people understand the rules. Does seem odd!”
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6.4 KPI 2: Communication with regulated entities is clear, targeted
and effective - Product Safety
The following chart shows the result for the Product Safety function area KPI 2.
Figure 24: KPI 2 – Communication with regulated entities is clear, targeted and effective - Product
Safety

QB1,Once again, thinking about your experien ce over the past 12 months with the ACCC concerning its Product Safety role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 64% strongly agreed/agreed that the ACCC’s communication with regulated entities is clear,
targeted and effective while 13% disagreed/strongly disagreed.
In relation to KPI 2, positively Product Safety respondents were at least four times more likely to agree
than disagree with all five supporting statements. Results were particularly strong in terms of the ACCC
providing guidance and information that is up to date (78%).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘proactive information/promotion of role/scope’,
“improving the clarity of information’ and ‘more targeted/industry specific information’.
Some verbatim comments are included below to illustrate.
“Should develop ongoing contacts with companies where skill sharing and knowledge from
others can be gained to develop best practices. Ideas such as regular industry specific
surveys or a think tank that offers a Tips and Tricks updated help guide would benefit.”
“In general communication is clear and distributed widely. Particular attention needs to be paid
on how to reach entities that are not aware of the product safety website, or from non-English
speak ing backgrounds. Perhaps partnering with Customs to distribute links/information to all
importers would be helpful. There are many entities who are not aware on how to find out
regarding regulation, even via simple internet searches. Reaching those who have not
considered the implications of product safety, are unaware of their obligations and import
products much as others invest in shares or property needs to be improved.”
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6.5 KPI 3: Actions undertaken by regulators are proportionate to the
regulatory risk being managed - Product Safety
The following chart shows the result for the Product Safety function area for KPI 3.
Figure 25: KPI 3 – Actions undertaken by regulators are proportionate to the regulatory risk being
managed - Product Safety

QC1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Product Safety role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 57% strongly agreed/agreed that the actions undertaken by the ACCC are proportionate to the
regulatory risk being managed while a further 14% disagreed/strongly disagreed.
Product Safety respondents had very consistent ratings across all supporting statements for KPI 3, with
respondents being significantly more likely to agree than disagree, which is also consistent with the
overall KPI rating.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘approach to compliance and regulatory decisions not
proportionate/risk-based’ and the ACCC ‘lacks industry specific understanding’.
Some verbatim comments are included below to illustrate.

2016 ORC International

Regulated Business Survey
Page 42 of 85

“ACCC must continue to be wary of unintended over-regulation. Example is the mandatory
reporting for reaction to consumer products. How much benefit has this really delivered
compared to the cost of regulating the entire industry? Is one consumer's reaction to using a
cosmetic product truly representative of its use? This is often lost.”
“In the product safety arena, activities have not always been driven by real risk. By example:
The focus on azo dyes when there is no burden of cancer proven through wearing apparel...
vs ... The lack of activity to regulate new and improved Australian Standards: Prams,
Nightwear. I think some stronger guidance and involvement on product recalls would also be
valuable. There seems to be a lot of recalls for very low (almost nil) safety risk. I am
concerned that we are desensitizing the importance of recalls by having too many
unnecessary recalls (based on a safety risk perspective). Some ACCC guidelines to assist
decision making would be helpful (e.g. Do the safety risks warrant a recall?). By example:
Does the wrong label in nightwear really represent a safety risk ... and then warrant a safety
recall?”

2016 ORC International

Regulated Business Survey
Page 43 of 85

6.6 KPI 4: Compliance and monitoring approaches are streamlined
and coordinated- Product Safety
The following chart shows the result for the Product Safety function area for KPI 4.
Figure 26: KPI 4 – Compliance and monitoring approaches are streamlined and coordinatedProduct Safety

QD1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Product Safety role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 51% strongly agreed/agreed that the actions undertaken by the ACCC’s compliance and
monitoring approaches are streamlined and coordinated while 15% disagreed/strongly disagreed.
In relation to KPI 4, there was some variation in Product Safety respondents’ ratings across the four
supporting statements. The ACCC’s information requests being tailored to a specific matter (75%) and
only making information requests when necessary to achieve regulatory objectives (74%) were rated
higher that the other two supporting statements. However it appears that considering operational needs
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of regulated businesses when monitoring their activities (51% agreed and 14% disagreed) and using
existing information and sharing information with other regulators where possible (50% agreed and 9%
disagreed) may have more influence on the result for KPI 4 overall.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘a lack of transparency in communication to business and
the need to share more information/documentation’ and ‘inconsistencies between the ACCC and other
regulatory entities’. Some verbatim comments are included below to illustrate.
“Mak e more publications and explanation to industry on what ACCC's expectations on safety
are.”
“There were too many representatives from different offices work ing on our issue which led to
some confusion and duplicity. When there is a potential danger there should be only one
contact with the ACCC handling the issue. We had three.”
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6.7 KPI 5: Regulators are open and transparent in their dealings with
regulated entities - Product Safety
The following chart shows the result for the Product Safety function area for KPI 5.
Figure 27: KPI 5 – Regulators are open and transparent in their dealings with regulated entities Product Safety

QE1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Product Safety role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses
have been excluded from the base)

Overall 60% strongly agreed/agreed that the ACCC is open and transparent in its dealings with regulated
entities while 8% disagreed/strongly disagreed.
In relation to KPI 5, while there was variation in agreement levels across the three supporting statements,
positively Product Safety respondents were significantly more likely to agree than disagree. Results were
particularly strong in terms of the ACCC makes guides, decision documents and information about
processes publicly available (82%).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comment related to ‘improving consultation/communication’.
Some verbatim comments are included below to illustrate.
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“The ACCC could communicate more effectively which would assist the ACCC to work with
business more collaboratively. The ACCCs communication is sometimes not so collaborative
but appears to be combative.”
“There appears to be limited flexibility to change a decision once made. It is often not clear
how much the feedback provided has been considered. It would be good if this process could
be improved so that the rationale for decisions could be better understood and more weight
could be added to arguments if needed.”

6.8 KPI 6: Regulators actively contribute to the continuous
improvement of regulatory frameworks - Product Safety
The following chart shows the result for the Product Safety function area for KPI 6.
Figure 28: KPI 6 – Regulators actively contribute to the continuous improvement of regulatory
frameworks - Product Safety

QF1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Product Safety role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 45% strongly agreed/agreed that the ACCC actively contributes to the continuous improvement of
regulatory frameworks while 12% disagreed/strongly disagreed.
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In relation to KPI 6, there was some variation in Product Safety respondents’ ratings across the three
supporting statements. The ACCC establishes cooperative and collaborative relationships with regulated
businesses to improve efficiency and effectiveness of the regulatory framework received the highest
agreement rating (51%). While a net positive result was achieved overall, it is worth noting that
respondents were almost twice as likely to disagree that the ACCC engages with regulated businesses in
the development of options to reduce compliance costs compared to the KPI 6 overall rating (23% vs.
12%).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the ‘need to improve engagement and consultation
processes’, a need for ‘more communication’ and the regulatory frameworks being ‘too burdensome’.
Some verbatim comments are included below to illustrate.
“The ACCC has generally explained limitations imposed by others such as the Office of Best
Practise in Regulation. We're not aware of the ACCC feeding back to those organisations
about the unintended negative consequences of their policies.”
“I am not aware of how the ACCC contributes to changes in the legislation. I would
recommend that it focused on educating businesses of its policies by actually sending an
information pack to all business who have an ABN. I would recommend that every product that
came into the country have an education pack sent to the receivers about product safety in
Australia as I have found over the years as a lawyer that so many businesses are just
unaware of the law particularly in relation to product safety and cartel conduct.”
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6.9 Comparison against other regulators - Product Safety
When asked to rate the performance of the ACCC against the six KPIs generally relative to other
Australian Government regulators that their business had engaged with, 47% rated the ACCC as being
better than other Australian Government regulators, 47% the same as others, and 6% worse than other
Australian Government regulators.
Figure 29: Comparison to other regulators - Product Safety

QI1 Thinking about the past 12 months, how would you rate the performance of the ACCC relative to other Australian
Government regulators that your business has engaged with? Would you say the ACCC’s performance against the six KPIs is
generally better than other Australian Government regulators, the same as or worse? (n=83 who could provide a rating )

Those who rated the performance of the ACCC against the six KPIs generally as being ‘worse’ relative to
other Australian Government regulators (n=5 Product Safety function area respondents) were asked if
they could provide any specific examples of practices of other regulators that the ACCC may be able to
adopt to improve its performance. The verbatim suggestions were:
“Get more serious regarding enforcement of current areas and move to bring Australia into the
real world of compliance especially in Product safety include design and harmful chemicals in
Apparel etc.”
“Need mark edly improved opportunities for open and fair dialogue/exchange which aim to
improve overall long-term outcomes. ACCC not seen as approachable. Don't just be heavyhanded policeman.”
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“ACCC acts as an island and is not accountable for making sound product safety decisions:
Especially in enforcement. Need greater focus on risk when doing recalls. Too many recalls
for extremely low risk . Desensitizes recalls. ACCC should intervene to prevent unnecessary
recalls, not just step back and say ''this is an internal decision''. E.g. Did we really need the
azo dye recalls? ACCC is the consumer goods main regulator. Entities look to the ACCC for
guidance, support. What should the ACCC response & involvement be when other regulators
get involved? The k ey example in the last 12 months is the crayons/asbestos issue. Was there
a safety risk ? When the ACCC acts aggressively/inappropriately then what is the mechanism
for complaint/escalation? Via Ministers is not appropriate, so how should this be handled?
Adequate resources for product safety. We would like the ACCC to be more engaged,
collaborative, proactive etc. yet the resources for product safety continue to be trimmed. Is
product safety important?”
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7

Key Findings - Infrastructure Regulation

7.1 About this chapter
This chapter presents the findings for the Infrastructure Regulation function area of the ACCC. The
Infrastructure Regulation function relates to the economic regulation of communications, transport and
rural water sectors and the monitoring of certain industries such as fuel and airports.
Overall 31 online surveys were completed for the Infrastructure Regulation area from a potential sample
of 68 supplied email addresses. This represents a response rate of 46%.

7.2 Key performance indicators summary - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area across each of the six
KPIs.
Figure 30: KPI summary chart - Infrastructure Regulation
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QA2, QB2, QC2, QD2, QE2, QF2 Thinking about the statements above as well as any other relevant factors, we would like you to
rate the extent to which you agree or disagree with the following…? (unsure/not relevant responses have been excluded from th e
base)

In terms of the results at the KPI level, significantly more stakeholders agreed than disagreed across all
six KPIs. The most positive results were for KPI 5 - the ACCC is open and transparent in its dealings with
regulated entities (71%) and KPI 2 – the ACCC’s communication with regulated entities is clear, targeted
and effective (68%). While all the KPI results were net positive, KPI 3 – The actions undertaken by the
ACCC are proportionate to the regulatory risk being managed – and KPI 6 – the ACCC actively
contributes to the continuous improvement of regulatory frameworks – had the highest levels of
disagreement.

7.3 KPI 1: Regulators do not necessarily impede the efficient
operation of regulated entities - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area for KPI 1.
Figure 31: KPI 1 - Regulators do not unnecessarily impede the efficient operation of regulated
entities - Infrastructure Regulation
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QA1, Firstly thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulation role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 48% strongly agreed/agreed that the ACCC does not unnecessarily impede the efficient operation
of regulated industries while 16% disagreed/strongly disagreed.
In relation to KPI 1, it is worth noting that there was quite significant variation in Infrastructure Regulation
respondents’ agreement ratings across the five supporting statements. In line with the overall KPI result,
three of the results are net positive, and the highest agreement rating was achieved for the ACCC
understanding operating environments of the businesses it regulates (58%). There appears to be
particular room to improve performance in terms of the ACCC working with stakeholders to identify
opportunities to minimise compliance burden (35% disagreed this was the case, and the same proportion
agreed) and taking into consideration potential for unintended negative impacts of its regulatory activities
on businesses (33% disagreed and 27% agreed).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the need to ‘proactively monitor/review/encourage
compliance’ and the ACCC’s ‘lack of business specific experience and understanding’.
Some verbatim comments are included below to illustrate.
“The ACCC needs to be more pro-active in the administration of regulation. My experience is
that no action is taken until non-compliance by other parties is highlighted by the industry,
rather than ACCC reviewing sectors that may be known to be non-compliant.”
“A return to the days when the ACCC work ed co-operatively with the business entities it
regulates to ensure a compliant environment prevailed and to provide counselling and
assistance rather than immediately moving forward with sanctions (except where such a
course was warranted).”
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7.4 KPI 2: Communication with regulated entities is clear, targeted
and effective - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area KPI 2.
Figure 32: KPI 2 – Communication with regulated entities is clear, targeted and effective Infrastructure Regulation

QB1,Once again, thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulation
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevan t
responses have been excluded from the base)

Overall 68% strongly agreed/agreed that the ACCC’s communication with regulated entities is clear,
targeted and effective while 13% disagreed/strongly disagreed.
In relation to KPI 2, Infrastructure Regulation respondents were significantly more likely to agree than
disagree with all five supporting statements. Results were particularly strong in terms of the ACCC
provides guidance and information that is up to date (83%).
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Respondents were asked if they had any specific comments, including sugges ted improvements for the
ACCC. The most frequent comments related to ‘improve clarity of information/language used’, and
‘media/self-promotion sometimes prioritised over other stakeholders’.
Some verbatim comments are included below to illustrate.
“The ACCC could improve the timeliness and clarity of information and guidance provided to
us. On occasion we need to invest significant time and resources in endeavouring to ascertain
ACCC's views and it is unclear why the ACCC is reluctant to express its views quickly and
clearly.”
“Occasionally it appears that ACCC media activity is more designed to promote the ACCC's
own interests, profile and role than the interests of consumers, without sufficient regard to the
impact on the reputation of regulated businesses. ACCC engagement with regulated entities
is generally very good. However, there are still instances of decisions being unpredictable,
including due to inconsistency with applicable principles and evidence provided to the ACCC.”
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7.5 KPI 3: Actions undertaken by regulators are proportionate to the
regulatory risk being managed - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area for KPI 3.
Figure 33: KPI 3 – Actions undertaken by regulators are proportionate to the regulatory risk being
managed - Infrastructure Regulation

QC1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulatio n
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant
responses have been excluded from the base)

Overall 32% strongly agreed/agreed that the actions undertaken by the ACCC are proportionate to the
regulatory risk being managed while a further 19% disagreed/strongly disagreed.
Infrastructure Regulation respondents had fairly consistent ratings across all supporting statements for
KPI 3, with respondents agreeing in higher proportions than disagreeing, which is in line with the overall
KPI rating. There appears to be the greatest opportunity to improve via the ACCC applying a risk-based,
proportionate approach to compliance obligations, enforcement actions and regulatory decisions (29%
agreed and 26% disagreed).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the ACCC’s ‘approach to compliance and regulatory
decisions not proportionate/risk-based’ and its lack of ‘industry specific focus and understanding’.
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Some verbatim comments are included below to illustrate.
“The ACCC's understanding of the costs of responding to information requests and
undertak ing compliance activities appears limited, and there is little visibility of them actively
considering how to ensure their actions are proportionate and efficient for regulated
businesses. In relation to section 46, in particular, they do not appreciate the additional
compliance costs and risks that will be imposed by the reform that they advocate, let alone the
implications for business investment and innovation.”
“The ACCC is missing the mark in the industry within which operates and now proposes a
drag net approach that will bring more imposition, cost and risk across the entire industry even
though it k nows that its problems are with a very small part of the industry - this is not
proportionate.”
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7.6 KPI 4: Compliance and monitoring approaches are streamlined
and coordinated- Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area for KPI 4.
Figure 34: KPI 4 – Compliance and monitoring approaches are streamlined and coordinatedInfrastructure Regulation

QD1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulation
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevan t
responses have been excluded from the base)

Overall 52% strongly agreed/agreed that the actions undertaken by the ACCC’s compliance and
monitoring approaches are streamlined and coordinated while 26% disagreed/strongly disagreed.
In relation to KPI 4, there was some variation in Infrastructure Regulation respondents’ ratings across the
four supporting statements. The ACCC making information requests when necessary to achieve
regulatory objectives and information requests being tailored to a specific manner (both 74%) were rated
higher than the other two supporting statements. There appears to be the greatest opportunity to improve
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via the ACCC using existing information and sharing information with other regulators where possible
(29% agreed and 21% disagreed).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC.
The most frequent comments related to ‘information collection overly complicated/
duplicated/intrusive’, and the ACCC’s approach being ‘too broad and not attuned to particular
businesses’.
Some verbatim comments are included below to illustrate.
“The different units within the ACCC do not appear to coordinate their activities particularly
well. Often questions are raised on information that is already held by another area. There is
also an unrealistic expectation on the granularity of data that commercial organisations have
access to. Upfront discussions before an information request is issued is likely to assist in
streamlining an information request and also better targeting the request to the actual
information the ACCC needs.”
“There are opportunities for the ACCC to use publicly available information rather than
outdated reporting obligations. The ACCC has not been proactive in pursuing reform in this
area. The ACCC does appear to be progressing to a more considered and tailored use of
their section 155 powers, improving co-ordination and efficiency, which is good to see.”
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7.7 KPI 5: Regulators are open and transparent in their dealings with
regulated entities - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area for KPI 5.
Figure 35: KPI 5 – Regulators are open and transparent in their dealings with regulated entities Infrastructure Regulation

QE1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulatio n
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/no t relevant
responses have been excluded from the base)

Overall 71% strongly agreed/agreed that the ACCC is open and transparent in its dealings with regulated
entities while 6% disagreed/strongly disagreed.
Positively, Infrastructure Regulation respondents were significantly more likely to agree than disagree
with the three supporting statements, which is consistent with the overall rating for KPI 5. Respondents
were particularly likely to agree that the ACCC makes guides, decision documents and information about
processes publicly available (83%) and that it engages with affected businesses and industry groups
before changing policies and practices (77%). There appears to be the greatest opportunity to improve
via the ACCC being more open and responsive to feedback (16% disagreed).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘improving consultation/communication’ and a need to
‘increase stakeholder engagement’.
Some verbatim comments are included below to illustrate.
“It's my view that the ACCC's approach is largely about determining the policy course it
intends to take and then employing a process which will get it there - the related engagement
activities are therefore somewhat 'hollow' from an industry perspective.”
“Consultation with the regulated businesses about the implementation of changed regulatory
requirements did not appear to significantly change the outcome, despite valid concerns
around the meaningfulness of the selected performance measures being expressed (and
more meaningful alternatives being proposed).”

7.8 KPI 6: Regulators actively contribute to the continuous
improvement of regulatory frameworks - Infrastructure Regulation
The following chart shows the result for the Infrastructure Regulation function area for KPI 6.
Figure 36: KPI 6 – Regulators actively contribute to the continuous improvement of regulatory
frameworks - Infrastructure Regulation
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QF1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Infrastructure Regulation
role, we would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevan t
responses have been excluded from the base)

Overall 37% strongly agreed/agreed that the ACCC actively contributes to the continuous improvement of
regulatory frameworks while 27% disagreed/strongly disagreed.
In relation to KPI 6, a net positive result was achieved across the board. The ACCC performed
particularly well in terms of establishing cooperative and collaborative relationships with regulated
business to improve efficiency and effectiveness of the regulatory framework (55% agreed). However, we
expect that this aspect is having less impact on the overall KPI rating than both engaging with businesses
to reduce compliance costs, and sharing feedback from stakeholders with policy departments to improve
the regulatory framework, which received ratings more aligned with KPI 6 overall.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘regulatory frameworks too burdensome’ and the need to
‘improve the engagement and consultation process’.
Some verbatim comments are included below to illustrate.
“The ACCC's engagement with regulated entities is generally constructive. The ACCC
appears reluctant and resistant to pursuing reform (both to policy and regulatory practice) that
would enable policy objectives to be achieved more efficiently with less, or even no,
regulation; rather they appear to favour regulatory solutions being maintained and pursued
rather than alternatives that may be seen as a winding back of regulation.”
“Improvement is a somewhat subjective term - the ACCC is continuously modifying its
regulatory approach to the industry in which I operate and, as previously indicated, it is active
in its related engagement but the industry has openly contended that the changes that the
ACCC has made and proposes to make do not represent improvement.”
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7.9 Comparison against other regulators - Infrastructure Regulation
When asked to rate the performance of the ACCC against the six KPIs generally relative to other
Australian Government regulators that their business had engaged with, 48% rated the ACCC as being
better than other Australian Government regulators, 32% rated the ACCC as being the same as others
and 20% rated the ACCC as worse than other Australian Government regulators.
Figure 37: Comparison to other regulators - Infrastructure Regulation

QI1 Thinking about the past 12 months, how would you rate the performance of the ACCC relative to other Australian
Government regulators that your business has engaged with? Would you say the ACCC’s performance against the six KPIs is
generally better than other Australian Government regulators, the same as or worse? (n=25 who could provide a rating)

Those who rated the performance of the ACCC against the six KPIs generally as being ‘worse’ relative to
other Australian Government regulators (n=5 Infrastructure Regulation function area respondents) were
asked if they could provide any specific examples of practices of other regulators that the ACCC may be
able to adopt to improve its performance. The verbatim suggestions were:
“More proactive, positive and constructive engagement with reducing the regulatory burden,
supporting regulatory simplification and pursuing more efficient regulation. ”
“The state based regulator is more familiar with the business operations and issues that face
the business and therefore is more effective and efficient for the business to deal with.”
“Answer to this part influenced by the particular experience of this regulated entity which was
involved in extensive and expensive litigation which was ultimately not proceeded with which
was generally considered (and also regarded by business sectors and the media) to have
been entirely unnecessary and to have produced no ultimate consumer benefit.”
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8

Key Findings - Enforcement

8.1 About this chapter
This chapter presents the findings for the Enforcement function area of the ACCC. The Enforcement
function relates to the investigation and resolution, including through litigation, of potential breaches by
businesses and individuals of the competition, fair trading and consumer protection provisions of the
Competition and Consumer Act 2010.
Overall 17 online surveys were completed for the Enforcement area from a potential sample of 55
supplied email addresses. This represents a response rate of 31%.
The reader should be aware that survey respondents provided ratings against a number of supporting
statements under each KPI and then provided an overall rating at the KPI level.

8.2 Key performance indicators summary - Enforcement
The following chart shows the result for the Enforcement function area across each of the six KPIs.
Figure 38: KPI summary chart - Enforcement
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QA2, QB2, QC2, QD2, QE2, QF2 Thinking about the statements above as well as any other relevant factors, we would like you to
rate the extent to which you agree or disagree with the following…? (unsure/not relevant responses have been excluded from th e
base)

In terms of the split in positive and negative results at the KPI level, there was generally more
disagreement for the Enforcement function area than agreement. This was particularly the case for KPI 4
- the ACCC’s compliance and monitoring approaches being streamlined and coordinated (50%
disagreed). However, positively, agreement was higher and disagreement lower regarding KPI 2 - the
ACCC’s communication with regulated entities is clear, targeted and effective (40% agreed and 33%
disagreed).

8.3 KPI 1: Regulators do not necessarily impede the efficient
operation of regulated entities - Enforcement
The following chart shows the result for the Enforcement function area for KPI 1.
Figure 39: KPI 1 - Regulators do not unnecessarily impede the efficient operation of regulated
entities - Enforcement
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QA1, Firstly thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we would l ike
you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses h ave been
excluded from the base)

Overall 29% strongly agreed/agreed that the ACCC does not unnecessarily impede the efficient operation
of regulated industries while 43% disagreed/strongly disagreed.
Enforcement respondents had fairly similar levels of disagreement across all statements for KPI 1.
However, the ACCC taking into consideration the potential for unintended negative impacts of its
regulatory activities on businesses had the highest level of disagreement (56%). Positively, stakeholders
were more likely to agree that the ACCC’s decisions and actions are taken in a timely manner reflecting
the complexity and nature of the matter (44%).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘minimising impacts of regulatory activities’, ‘concerns
about the scope of the ACCC’s role’ and ‘inconsistent rulings/decisions being made by the ACCC that do
not reflect the complexity of matters’.
Some verbatim comments are included below to illustrate.
“Timeliness of formal responses from ACCC has presented challenges. Lack of co-ordination
and information sharing between ACCC office[r]s has created unnecessary confusion and
duplication in the management of responses to ACCC enforcement action.”
“Enforcement action should be taken and applied uniformly across industries or industry
sectors. ACCC has tendency to act against large/well-known players only and disregard small
to medium businesses which is not equitable.”
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8.4 KPI 2: Communication with regulated entities is clear, targeted
and effective - Enforcement
The following chart shows the result for the Enforcement function area for KPI 2.
Figure 40: KPI 2 – Communication with regulated entities is clear, targeted and effective Enforcement

QB1,Once again, thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we woul d
like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses have
been excluded from the base)

Overall 40% strongly agreed/agreed that the ACCC’s communication with regulated entities is clear,
targeted and effective while 33% disagreed/strongly disagreed.
In relation to KPI 2, Enforcement respondents were much more likely to agree that the ACCC provides
guidance and information that is up to date and through appropriate media channels (both 71%).
However it is likely that the timeliness and consistency of its guidance and information (where
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disagreement levels are 35% and 29% respectively) are having greater impact on the number of
respondents who disagreed with the overall KPI.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘more targeted/industry specific information/advice’ and
the need for ‘improved timeliness’.
Some verbatim comments are included below to illustrate.
“The communication I received from ACCC was very slow and didn’t provide much detail in
regards to our case.”
“Guidance notes often create difficulties when trying to apply them in contexts that might not
have been applicable at the time of the writing of the document. The best guidance that the
ACCC enforcement division could give is a ruling based approach, such as that which is
offered by the ATO.”
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8.5 KPI 3: Actions undertaken by regulators are proportionate to the
regulatory risk being managed - Enforcement
The following chart shows the result for the Enforcement function area for KPI 3.
Figure 41: KPI 3 – Actions undertaken by regulators are proportionate to the regulatory risk being
managed - Enforcement

QC1, Once again, thinking about your experience over the past 12 month s with the ACCC concerning its Enforcement role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 38% strongly agreed/agreed that the actions undertaken by the ACCC are proportionate to the
regulatory risk being managed while a further 38% disagreed/strongly disagreed.
Enforcement respondents were more likely to agree that the ACCC recognises compliance systems and
processes of regulated businesses (53% agreed). However looking at the agreement and disagreement
ratings it is likely that reflecting changing priorities that result from new and evolving risk (where 44%
agreed and 38% disagreed), and taking a risk-based proportionate approach (38% agreed and 44%
disagreed) are having a greater impact on KPI 3 overall.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the need for ‘stronger enforcement’, ‘not being subject to
political influence’ and a need for ‘more consultation’.
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Some verbatim comments are included below to illustrate.
“I feel that in some cases, ACCC needs more power for stronger penalties. Some businesses
seem never to learn not to do the wrong thing.”
“In many cases I would lik e to see stronger actions taken. Ineffective regulations should be
changed.”
“While I generally agree that the ACCC's enforcement actions are proportionate to regulatory
risk , where it undertakes major investigations and/or a number of enforcement actions in
relation to a similar issue, it would be preferable for the ACCC to publicly indicate the reason
why the action or actions are warranted. As an example, all the enforcement actions taken
over the past few years in relation to 'free range' eggs and poultry.”
“I feel there needs to be more enforcement activities even if the breach does not fall into the
priority of that year where it is a clear breach that affects a number of consumers.”
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8.6 KPI 4: Compliance and monitoring approaches are streamlined
and coordinated- Enforcement
The following chart shows the result for the Enforcement function area for KPI 4.
Figure 42: KPI 4 – Compliance and monitoring approaches are streamlined and coordinatedEnforcement

QD1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses
have been excluded from the base)

Overall 29% strongly agreed/agreed that the ACCC’s compliance and monitoring approaches are
streamlined and coordinated while 50% disagreed/strongly disagreed.
It appears the overall negative KPI result was largely driven by Enforcement respondents’ high levels of
disagreement with the statements that the ACCC makes information request only when necessary to
achieve regulatory objectives (46%) and that it takes into consideration operational needs or regulated
businesses when monitoring their activities (50%).
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Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to ‘information collection being complicated/duplicated’, the
ACCC’s approach being ‘too broad/not customised to a particular business’ and a ‘lack of transparency’.
Some verbatim comments are included below to illustrate.
“When mak ing an allegation the ACCC only provides partial information to the business that
it’s communicating with.”
“In recent dealings with the Commission, it appeared as if the requests from the Commission
were in the nature of 'fishing expeditions' with the aim of providing the Commission with a
large amount of industry information that was not specifically relevant to the matter at hand,
but may be useful the Commission in the future. Also the Enforcement Department's sending
information requests at 5.00pm or later on a Friday nights smacks of ''I have met the internal
deadline and got this matter of my desk, it is now someone else's problem''. It looks very
unprofessional. Why not send the request at 9.00am on the following Monday?”
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8.7 KPI 5: Regulators are open and transparent in their dealings with
regulated entities - Enforcement
The following chart shows the result for the Enforcement function area for KPI 5.
Figure 43: KPI 5 – Regulators are open and transparent in their dealings with regulated entities Enforcement

QE1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant respons es
have been excluded from the base)

Overall 25% strongly agreed/agreed that the ACCC is open and transparent in its dealings with regulated
entities while 42% disagreed/strongly disagreed.
The overall negative result for KPI 5 appears to be mostly driven by disagreement that the ACCC is open
and responsive to feedback regarding its approaches and actions under the regulatory framework (58%).
While the ACCC is rated very highly in terms of agreement that it makes guides, decision documents and
information about processes publicly available (75%) this appears to have less influence on the KPI rating
overall.
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The most frequent comments related to the need to ‘increase stakeholder engagement’.
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A verbatim comment is included below to illustrate.
“Disconnect between the ''we'll work with you'' approach given face to face compared to
legalistic and threatening written correspondence.”

8.8 KPI 6: Regulators actively contribute to the continuous
improvement of regulatory frameworks - Enforcement
The following chart shows the result for the Enforcement function area for KPI 6.
Figure 44: KPI 6 – Regulators actively contribute to the continuous improvement of regulatory
frameworks - Enforcement

QF1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we
would like you to rate the extent to which you agree or disagree with the following statements…? (unsure/not relevant responses
have been excluded from the base)

Overall 30% strongly agreed/agreed that the ACCC actively contributes to the continuous improvement of
regulatory frameworks while 40% disagreed/strongly disagreed.
The level of agreement with KPI 6 overall appears to be driven by the ACCC sharing feedback from
stakeholders with policy departments to improve the regulatory framework (38% agreed). However, the
disagreement level overall is likely based on views about the ACCC establishing cooperative and
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collaborative relationships (62%) and engaging with regulated businesses in the development of options
to reduce compliance costs (50%).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. No comments were made.

8.9 Function area specific questions - Enforcement
The following chart shows the results for the Enforcement function area for some additional questions.
Figure 45: Additional questions, - Enforcement

QG1, Once again, thinking about your experience over the past 12 months with the ACCC concerning its Enforcement role, we
would like you to rate the extent to which you agree or disagree with the following statements about the ACCC’s investigation s and
actions? (unsure/not relevant responses have been excluded from the base)

In terms of the five statements, Enforcement respondents were reasonably consistent with their positive
ratings, with 47% strongly agreeing or agreeing with three of the statements . The exception was that
there was a slightly greater differential in ratings regarding the ACCC making appropriate public
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statements about matters under investigation and outcomes obtained (29% agreement vs. 43%
disagreement).
Respondents were asked if they had any specific comments, including suggested improvements for the
ACCC. The verbatim comments are included below to illustrate.
“… the Enforcement team does respond to queries and requests relating to their investigations
in a timely manner. The fact that correspondence includes names and contact details is also
very helpful.”
“In response to k ey questions relating to consistent application of the law, ACCC is extremely
slow.”

8.10Comparison against other regulators - Enforcement
When asked to rate the performance of the ACCC against the six KPIs generally relative to other
Australian Government regulators that their business had engaged with, 57% rated the ACCC as being
better than other Australian Government regulators, 29% the same as others, and 14% worse than other
Australian Government regulators.
Figure 46: Comparison against other regulators - Enforcement

QI1 Thinking about the past 12 months, how would you rate the performance of the ACCC relative to other Australian
Government regulators that your business has engaged with? Would you say the ACCC’s performance against the six KPIs is
generally better than other Australian Government regulators, the same as or worse? (n=14 who could provide a rating)

Those who rated the performance of the ACCC against the six KPIs generally as being ‘worse’ relative to
other Australian Government regulators (n=2 Enforcement function area respondents) were asked if they
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could provide any specific examples of practices of other regulators that the ACCC may be able to adopt
to improve its performance.
The verbatim suggestions were:
“I have had a lot of dealings with agencies such as the Financial Ombudsman in the last 12
months, and they are very efficient with their communication, both verbal and written, as well
as in explaining the current case, and avenues of appeal if you are not happy with the
outcome of a case. ACCC needs to employ older and more experienced staff, and improve
their communication practices.”
“Poor outcomes for key stakeholders in relation to executing policy, lack of consistency in
executing policy and poor responsiveness.”
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9

Corporate business leaders’ interviews

9.1 Introduction
As part of the project, ORC International spoke directly with 16 corporate business leaders from large
businesses across a range of sectors. Interviews were conducted between April 20 th and May 11th 2016,
were of approximately 30-45 minutes in length and were mostly conducted face to face (4 by telephone).
Participants in the research had varying degrees of ACCC interaction dependent on their industry sector.
Interactions were generally in respect of current operational matters, and typically consisted of
responding to requests for information, compliance matters and merger and acquisition activity.
At the overall level, relationships with the ACCC were seen as relatively positive. Participants’
performance scores for the ACCC averaged out to around six to seven out of ten, with most participants
marking the ACCC down on lack of collaboration, transparency and timeliness.
The main criticism centred around the ACCC being seen by some to be somewhat ‘non-collaborative’ and
adopting an ‘us versus them’ stance. This was seen by most participants as a key area for improvement.
ACCC personnel were seen as the real strength of the organisation, especially the Commissioners,
though there were some concerns among stakeholders about lack of ‘real world’ experience and
exposure to the commercial realities faced by large businesses.

9.2 Key findings – KPI’s
KPI 1: Regulators do not unnecessarily impede the efficient operation of regulated entities
Participants were polarised as to whether or not the ACCC impeded their business unnecessarily.
Those who felt that they did cited the resources (staff, legal fees etc.) that they needed to commit to
Requests for Information (RFIs) and compliance processes, and in particular their view of the amount of
time that these protocols required.
“The costs to us are huge, millions of dollars in legal fees, internal resources and senior people
tied up for days at a time”
The key complaint was that decisions and actions were reached too slowly and impacted the ability of
firms to get to market in an efficient way. Many participants saw this as a direct result of the ACCC
personnel having less commercial acumen than the business owners themselves. Moreover, some
expressed the view that relatively junior ACCC staff were allocated to some sectors.
“They are way too slow to get to a decision, they need to be more commercially minded”
There was also a perception among several participants that the ACCC was pushing a particular
economic agenda held by Commissioners, which then required exhaustive efforts to disprove.
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Those who did not see the ACCC as impeding their business tended to be those who had less regular
transactional or investigative interactions with the regulator, or those who valued the role of the ACCC
more generally.
“They did an authorisation a few years ago. There is the prospect of another one coming up. We
really don’t have much to do with them, but the relationship is very open and transparent when
we do. The less we have to do with them the better.”
“When we do the wrong thing we’re happy to suffer the consequences. It is important to act
ethically.”
“I welcome good governance.”
“As long as there is a level playing field, there is no impediment. The law is the law.”

KPI 2: Communication with regulated entities is clear, targeted and effective
Many participants said that they generally found the ACCC’s communications to be clear.
“Communications for a recent inquiry were very good. There were no real surprises.”
“Their communications are very clear. Their view might be very different to ours, but they are
straight talking.”
“We have a good relationship with the Commissioner, so when I get sent a fishing expedition
letter, I ring the Commissioner to get clarification.”
“Their communications are clear, precise, short and sweet.”
However, the view was expressed that some initial requests were neither targeted nor effective, due to
the broadness of scope. Initial communications were variously described as either ‘a shopping list’ or a
‘fishing expedition’, which some participants felt was due to a lack of industry sector knowledge and a
lack of trust.
“If only they came to us early in the process, in the spirit of collaboration, we wouldn’t get these
out of scope, fishing expeditions costing money and resources to both parties.”
“There’s a distinct lack of trust, they don’t think we’ll do the right thing so they make us jump
through numerous hoops.”

KPI 3: Actions undertaken by regulators are proportionate to the regulatory risk being managed
All participants agreed that the regulatory risk being managed by the ACCC was a crucial aspect of
consumer protection.
“We agree with the ACCC and what it is trying to do in principle.”
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“It is important that organisations operate ethically and don’t screw their suppliers.”
“They are doing their job when they are pro consumer and are protecting the general public.”
“They do a very important job.”
However not all agreed that the actions taken by the ACCC were proportionate in scale to possible
breaches.
Of those who felt the actions were not proportionate to the risk being managed, the key theme centred on
the negative impact on operations and the perceived ‘dampening effect’ on innovation.
“The ACCC is trying to solve everything through regulation, when businesses are already bound
by the ASX and ASIC etc.”
“We go round and round in circles and it really dampens our ability and appetite for innovation.
They should be more supportive and use regulation as an incentive as opposed to an impediment
to business.”

KPI 4: Compliance and monitoring approaches are streamlined and coordinated
Participants were again polarised with regard to their perceptions of whether the ACCC’s approaches
were streamlined and co-ordinated. Those who had less interaction with the regulator and those who
personally placed more importance on the role of the ACCC tended to be more positive in their attitudes
around this KPI.
“We haven’t had any issues, but the process appears to be streamlined.”
“They are direct and to the point, but not perfect and not streamlined.”

Those who had greater interaction with the ACCC saw this as a key improvement opportunity for the
regulator.
“No they are not streamlined at all. Everything takes so long and we never get any updates on
when the actions will end. We see this as a lack of respect for the context in which businesses
have to operate.”
“We get the same RFIs from different state bodies and other regulators, so they are definitely not
well co-ordinated. They are hugely bureaucratic, lumbering and slow, so definitely not
streamlined.”
“In a competitive environment you have to improve to survive but you don’t see that with
government agencies. We see a tsunami of red tape and regulatory conduct and they have no
understanding of individual industry sectors.”
“No, we have to reinvent the wheel every time we deal with them.”
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KPI 5: Regulators are open and transparent in their dealings with regulated entities
Most participants felt that the ACCC was not open and transparent, though all added that they understood
that the regulator needed to keep itself at arm’s length to ensure its independence. However, there was a
sense that this, in turn, created an ‘us versus them’ environment which was seen as an impediment to
strengthening relationships.
“We are seen as guilty until proven innocent, which means we’re operating against a backdrop of
suspicion.”
“Their combative stance means that they keep everything close to their chest making it harder to
k now which way to jump. This has a negative impact on both resourcing and developing better
relationships between our two organisations, which would surely be a win/win.”
“They never open up to us about their true intent, or let us know the real content they’re after or
their timelines.”

KPI 6: Regulators actively contribute to the continuous improvement of regul atory frameworks
There was a strong sentiment among some businesses consulted that there was little evidence of
continuous improvement of ACCC regulatory frameworks.
“I’ve seen little or no change or improvement and little consultation on best practice approaches.”
“No real evidence of improvement, I think their culture and philosophy is the biggest impediment
to change, that and the lack of harmonisation across state and federal bodies .”
Particular mention was made of the perceived lack of industry-specific knowledge and general
commercial experience, which was believed to result in a ‘one size fits all’ approach that reduces the
efficiency of the process.
Of those participants who felt that the regulatory frameworks had improved, most were positive about the
consistency of outcomes and the high quality of the personnel at the ACCC.
“We deal mainly with Rod [Sims, ACCC Chairman]. He is very generous with his time. The
overall relationship is respectful and we really listen to each other.”
“They seem somewhat more consultative.”
“In the recent review it was a round table, and everyone was very involved. They had strong
views and were clear in expressing their views.”
“They are consistent in their actions and in the way that they present to industry.”
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9.3 Comparison with other regulators
There was significant variance in perceptions of the ACCC’s performance compared to other regulators
(ATO, ASIC, AXS, Ombudsman, CASA etc).
Of those who felt that the ACCC outperformed others, the key positive aspects were around adequate
resourcing, high quality staff and proactive actions.
“They have really good, smart people and they are more strategic in their activities, not waiting to
react.”
Of those who felt that the ACCC’s performance was not as strong as other regulators, the key reasons
given were the lack of collaboration and consultation, a perceived failure to build relationships with
businesses, and a perceived absence of commercial knowledge within the organisation.
“They should mak e it their business to get out and engage with k ey stakeholders, build
relationships, gain knowledge.”

9.4 Improvement opportunities
The key area of improvement cited by almost all participants was for the ACCC to work more
collaboratively with regulated organisations to drive resource and cost efficiencies, streamline interactions
and create stronger relationships; where all parties, including consumers, are positively impacted.
Another important improvement opportunity centred around streamlining processes in order to reduce the
amount of time and resources required by businesses in order to achieve compliance.
It was also mentioned by several that an opportunity exists for ACCC staff to improve their understanding
of the commercial realities faced by regulated businesses. Initiatives suggested ranged from having
dedicated industry sector specialists, seconding personnel both to and from private enterprise and
changing the hiring model of the ACCC to include staff with extensive business experience.
Another factor mentioned by many participants as a facilitator to stronger relationships and more effective
interactions, was a more collegiate attitude on the part of the ACCC in their dealings with stakeholders.
Some respondents felt that they were considered ‘guilty until proven innoc ent’ and that a more effective
approach would be to work collaboratively for ‘win/win outcomes’.
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10 Conclusions
ORC International’s research has found that the majority of the ACCC’s business stakeholders have a
more positive view of the ACCC’s performance than negative, with reference to Regulator Performance
Framework KPIs. The exception is a small sample of businesses that have been subject to in-depth
Enforcement investigations and actions.
At the overall KPI level, the top two (strongly agree + agree in green) and bottom two (disagree + strongly
disagree in red) results are summarised in the table below for each function area — Merger and
Authorisation Review, Small Businesses, Product Safety, Infrastructure Regulation and Enforcement. A
‘net’ score has also been provided in black (this is the result of subtracting the bottom two from the top
two result). The reader should also be aware that respondents had the opportunity to provide a ‘neither
agree nor disagree’ rating or to say ‘unsure/not relevant’.
Across the majority of function areas and KPIs the ACCC received positive scores — in many cases there
is a large gap between agree/strongly agree and disagree/strongly disagree.
M&AR
%

S Bus
%

P Safe
%

InfReg
%

Enforce
%

KPI 1: The ACCC does not unnecessarily impede
the efficient operation of regulated entities

47 / 21
(+26)

53 / 13
(+40)

65 / 11
(+54)

48 / 16
(+32)

29 / 43
(-14)

KPI 2: The ACCC’s communication with regulated
entities is clear, targeted and effective

52 / 16
(+36)

59 / 13
(+46)

64 / 13
(+51)

68 / 13
(+55)

40 / 33
(+7)

KPI 3: The actions undertaken by the ACCC are
proportionate to the regulatory risk being managed

42 / 21
(+21)

44 / 21
(+23)

57 / 14
(+44)

32 / 19
(+13)

38 / 38
(+0)

KPI 4: The ACCC’s compliance and monitoring
approaches are streamlined and coordinated

33 / 14
(+19)

36 / 18
(+18)

51 / 15
(+43)

52 / 26
(+26)

29 / 50
(-21)

KPI 5: The ACCC is open and transparent in its
dealings with regulated entities

59 / 11
(+48)

50 / 20
(+30)

60 / 8
(+52)

71 / 6
(+65)

25 / 42
(-17)

KPI 6: The ACCC actively contributes to the
continuous improvement of regulatory frameworks

43 / 11
(+32)

53 / 16
(+37)

45 / 12
(+27)

37 / 27
(+10)

30 / 40
(-10)

For the Merger and Authorisation Review function area, positively at least twice as many stakeholders
agreed than disagreed across all six KPIs. The strongest results were achieved for KPI 2 and KPI 5, while
KPI 1 and KPI 3 had the highest disagree/strongly disagree results at 21%.
The Small Business function area generally performed well. Twice as many stakeholders agreed than
disagreed across all six KPIs. Scores for KPI 3 and KPI 4 were not quite as strong as the other KPIs
which all achieved over 50% agreement.
Small Business stakeholders were asked some additional questions regarding the guidance they receive
from the ACCC. Almost seven in ten (69%) strongly agreed/agreed that the ACCC’s compliance guidance
for small businesses assists them to understand their business’s obligations. Of those stakeholders who
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had completed the ACCC’s small business online education program, 83% strongly agreed/agreed that
the program assisted them to understand their business’s rights and obligations.
The Product Safety function area performed very well across all KPIs in terms of strong levels of
agreement. At least three times as many Product Safety stakeholders agreed than disagreed across all
six KPIs.
For the Infrastructure Regulation function area, more stakeholders agreed than disagreed across all six
KPIs. The positive results for KPI 2 and KPI 5 are very high, with KPI 3 and KPI 6 not quite as strong.
The Enforcement function had higher levels of disagreement than agreement for four KPIs. These
relatively lower ratings likely result from the nature of the Enforcement function. Businesses in the sample
were subject to in-depth investigations, which in many cases led to Enforcement actions that were
completed in the past 12 months. The reader should also be aware of the Enforcement sample size
being very small at n=17.
Enforcement stakeholders were asked some additional questions regarding their interactions with the
ACCC. Interestingly, 47% of those who had been subject to an in-depth investigation or enforcement
action still agreed or strongly agreed that the ‘ACCC’s enforcement actions are effective in addressing
and deterring conduct that is harmful to the operation of industry’.
It is also worth noting that when respondents were asked to rate the performance of the ACCC against
the six KPIs generally relative to other Australian Government regulators that their business had
engaged with, close to half rated the ACCC as being better across all function areas, including
Enforcement. This is reflected in the chart below.
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The corporate business leader interviews revealed some clear areas/suggestions for improvement that
the ACCC can consider, but the interviews did tend to skew to being more critical than what was reflected
in the broader results of the online survey.
These participants had varying degrees of ACCC interaction dependent on their industry sector.
Interactions were generally in respect of current operational matters, and typically consisted of
responding to requests for information, compliance matters and merger and acquisition activity.
At the overall level, relationships with the ACCC were seen as relatively positive. Participants’
performance scores for the ACCC averaged out to around six to seven out of ten, with most participants
marking the ACCC down on lack of collaboration, transparency and timeliness.
ACCC personnel were seen as the real strength of the organisation, especially the Commissioners,
though there were some concerns among stakeholders about lack of ‘real world’ experience and
exposure to the commercial realities faced by large businesses.
The findings of this research by ORC International will be incorporated into the ACCC’s self-assessment
reporting under the Regulator Performance Framework.
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Appendix A: Comprehensive Survey 2016
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INTRODUCTION
Thank you for agreeing to take part in this survey being conducted on behalf of the Australian
Competition and Consumer Commission.
The ACCC is interested in obtaining the views of businesses about how it carries out its work to
enhance the welfare of all Australians by:




Maintaining and promoting competition.
Protecting the interests and safety of consumers, and supporting fair trading in markets
affecting consumers and small businesses.
Promoting the economically efficient operation of, use of, and investment in infrastructure.

The survey is structured around the six outcomes-based key performance indicators (KPIs) set
out in the Australian Government’s framework for assessing the performance of all major
Commonwealth regulators, including the ACCC.
The six KPIs cover a broad range of good regulatory practices and processes, including how
regulators engage with stakeholders. Good regulatory practices and processes are important
for achieving outcomes that contribute to the purpose and objectives of the regulatory
framework. They are also important to help minimise the impact of regulation on businesses
that are required to comply with the law.
We would like you to answer the following questionnaire in relation to your perceptions of the
ACCC’s performance over the last 12 months. We would like you to specifically focus on your
businesses’ engagement with the ACCC in its <FUNCTION AREA FROM SAMPLE> role.
<DESCRIPTION OF RELEVANT FUNCTION AREA FROM SAMPLE>
You may have received this survey because you have had dealings with the ACCC on behalf of
businesses other than your direct employer. For example lawyers engaged by businesses to
represent them, and staff of industry associations. If this is the case, please answer the survey
questions from the perspective of the business(es) that you represent.
We expect that this survey will take you about 15 minutes to complete. If you consider that
there is someone more appropriate in your organisation to complete the survey, please forward
them the email containing the unique link to this survey.
Please be assured that all the answers you provide will be treated in the strictest of confidence
and de-identified. This research is being conducted in keeping with the Australian Privacy
Principles. Our privacy policy is available on our website (www.ORCInternational.com).
The Australian Government Statistical Clearing House Approval Number for this survey is:
02481 -- 01.
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Please select the next button below to begin.

QSAMPLE1

FUNCTION AREAS (DO NOT DISPLAY)

Enforcement
Merger and Authorisation Review
Small Business
Product Safety
Infrastructure Regulation

QSAMPLE2

Document Title:

1
2
3
4
5

FUNCTION AREA DESCRIPTION TO DISPLAY

1

Enforcement

2

Merger and
Authorisation Review

3

Small Business

4

Product Safety

5

Infrastructure
Regulation

The Enforcement function relates to the
investigation and resolution, including through
litigation, of potential breaches by businesses and
individuals of the competition, fair trading and
consumer protection provisions of the Competition
and Consumer Act 2010.
The Mergers and Authorisation Review function
relates to the review of (proposed) mergers and
acquisitions to assess whether they would
substantially lessen competition; as well as review
applications by businesses that wish to engage in
certain anti-competitive arrangements or conduct
for exemption from the Competition and Consumer
Act 2010 because those arrangements or conduct
results in a net public benefit.
The Small Business function relates to informing
businesses and consumers of their rights and
obligations under the Competition and Consumer
Act 2010 through engagement, education and the
provision of specialised information.
The Product Safety function relates to ensuring
Australian consumers are not harmed by unsafe
products such as defective items or those
containing unsafe chemicals. The ACCC works with
domestic and international counterparts on joint
surveillance, education and policy initiatives.
The Infrastructure Regulation function relates to the
economic regulation of communications, transport
and rural water sectors and the monitoring of
certain industries such as fuel and airports.
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Regulators do not unnecessarily impede the efficient operation of regulated entities

QA1

Firstly, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would like you to rate
the extent to which you agree or disagree with the following statements:
SR FOR EACH STATEMENT.
Please mark one answer for each statement

Strongly
agree

The ACCC understands the
operating environments of the
businesses it regulates

The ACCC takes into
consideration emerging issues
that affect the industry sector

The ACCC takes into
consideration the potential for
unintended negative impacts of
its regulatory activities on
businesses
The ACCC’s decisions and
actions are taken in a timely
manner, reflecting the
complexity and nature of the
matter

The ACCC w orks w ith
stakeholders to identify
opportunities to minimise the
compliance burden, w hilst not
undermining the intent of the
primary legislation

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

TEXT IN GREEN = PROGRAMMER INSTRUCTIONS.
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QA2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The ACCC does not
unnecessarily impede the
efficient operation of regulated
entities

QA3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree

99
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Communication with regulated entities is clear, targeted and effective

QB1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would now like you to
rate the extent to which you agree or disagree with the following statements :
SR FOR EACH STATEMENT.

Please mark one answer for each statement

Strongly
agree

The ACCC provides guidance
and information that is up to
date

The ACCC provides guidance
and information that is clear
and concise

The ACCC provides guidance
and information that is
consistent and supports
predictable outcomes

The ACCC provides guidance
and information in a timely
manner

The ACCC provides guidance
and information through
appropriate media channels

Document Title:

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QB2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The ACCC’s communication
w ith regulated entities is clear,
targeted and effective

QB3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree

99
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Actions undertaken by regulators are proportionate to the regulatory risk being
managed

QC1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would now like you to
rate the extent to which you agree or disagree with the following statements :
SR FOR EACH STATEMENT.

Please mark one answer for each statement

Strongly
agree

The ACCC applies a riskbased, proportionate approach
to compliance obligations,
enforcement actions and
regulatory decisions
The ACCC’s strategies,
activities and enforcement
actions reflect changing
priorities that result from new
and evolving risks

The ACCC recognises the
compliance systems and
processes of regulated
businesses

Document Title:

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QC2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The actions undertaken by the
ACCC are proportionate to the
regulatory risk being managed

QC3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree

99
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Compliance and monitoring approaches are streamlined and coordinated

QD1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would now like you to
rate the extent to which you agree or disagree with the following statements :
SR FOR EACH STATEMENT.

Please mark one answer for each statement

Strongly
agree

The ACCC makes information
requests only w hen necessary
to achieve regulatory objectives
The ACCC’s information
requests are tailored to a
specific matter

The ACCC uses existing
information, and shares
information w ith other
regulators w here possible

The ACCC takes into
consideration the operational
needs of regulated businesses
w hen monitoring their activities

Document Title:

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QD2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The ACCC’s compliance and
monitoring approaches are
streamlined and coordinated

QD3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree
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Regulators are open and transparent in their dealings with regulated entities

QE1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would now like you to
rate the extent to which you agree or disagree with the following statements :
SR FOR EACH STATEMENT.

Please mark one answer for each statement

Strongly
agree

The ACCC makes guides,
decision documents and
information about processes
publicly available

The ACCC engages w ith
affected businesses and
industry groups before
changing policies and practices

The ACCC is open and
responsive to feedback
regarding its approaches and
actions under the regulatory
framew ork

Document Title:

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QE2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The ACCC is open and
transparent in its dealings w ith
regulated entities

QE3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree

99
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Regulators actively contribute to the continuous improvement of regulatory frameworks

QF1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its <FUNCTION AREA FROM SAMPLE> role, we would now like you to
rate the extent to which you agree or disagree with the following statements :
SR FOR EACH STATEMENT.

Please mark one answer for each statement

Strongly
agree

The ACCC establishes
cooperative and collaborative
relationships w ith regulated
businesses to improve the
efficiency and effectiveness of
the regulatory framew ork

The ACCC engages w ith
regulated businesses in the
development of options to
reduce compliance costs

The ACCC shares feedback
from stakeholders w ith policy
departments to improve the
regulatory framew ork

Document Title:

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QF2

Thinking about the statements above as well any other relevant factors, we would like
you to rate the extent to which you agree or disagree with the following statement:
SR.
Please mark one answer

Strongly
agree

The ACCC actively contributes
to the continuous improvement
of regulatory framew orks

QF3

1

Agree

2

3

Disagree

4

Strongly
disagree

Unsure/not
relevant

5

9

Please provide any specific comments, including suggested improvements about this
aspect of the ACCC’s performance in the text box below.

No comments

Document Title:

Neither
agree
nor
disagree

99
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QSAMPLE1 = 1 (ENFORCEMENT) CONTINUE ELSE NEXT SECTION.
Additional specific questions - Enforcement
QG1

Once again, thinking about your experience over the past 12 months with the ACCC
concerning its Enforcement role, we would now like you to rate the extent to which
you agree or disagree with the following statements about the ACCC’s
investigations and actions.
SR FOR EACH STATEMENT.

Please mark one answer for each statement

The ACCC’s staff communicate
w ith businesses in a timely and
transparent manner during
investigations

The ACCC is receptive to
narrow ing the scope of
information sought w hen
businesses propose
amendments

The ACCC pursues matters
that are consistent w ith the
priorities outlined in its
Compliance and Enforcement
Policy
The ACCC’s enforcement
actions are effective in
addressing and deterring
conduct that is harmful to the
operation of industry

The ACCC makes appropriate
public statements about
matters under investigation and
outcomes obtained

Document Title:

Strongly
agree

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Unsure/not
relevant

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9

1

2

3

4

5

9
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QG2

Please provide any specific comments, including suggested improvements about how
the ACCC conducts its enforcement investigations and actions, in the text box below.

No comments

Document Title:
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QSAMPLE1 = 3 (SMALL BUSINESS) CONTINUE ELSE NEXT SECTION.
Additional specific questions – Small Business

QH1

Small businesses have obligations under the Competition and Consumer Act 2010.
The ACCC develops compliance guidance to help small businesses to meet their
obligations under law, for example website content, publications and webinars. We
would now like you to rate the extent to which you agree or disagree with the
following statement.

Please mark one answer for this statement

Strongly
agree

The ACCC’s compliance
guidance for small businesses
assists me to understand my
business’s obligations

QH2

1

Neither
agree
nor
disagree

Agree

2

3

Disagree

Strongly
disagree

4

5

Unsure/not
relevant

9

The ACCC offers a free online education program designed to help small businesses
learn more about their rights and obligations. The program includes 10 short modules
covering topics such as pricing, advertising, consumer rights, selling safe products,
unlawful competition and scams.
Have you used the ACCC’s online small business education program?
Yes

No

1

Unsure

9

2

QH2 = 2 OR 9 ASK QH3 ELSE QH4
QH3

Prior to this survey, were you aware of the free online education program?
Yes

No

1

Document Title:

Unsure

9

2
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QH2 = 1 ASK QH4 CONTINUE ELSE QH6
QH4

To what extent do you agree or disagree with the following statement…?

Please mark one answer for this statement

Strongly
agree

The ACCC’s small business
education program assisted me
to understand my business’s
rights and obligations

QH5

Agree

2

No

1

Strongly
disagree

4

Unsure/not
relevant

5

9

Unsure

9

2

Please provide any specific comments, including suggested improvements about how
the ACCC delivers guidance to small businesses:

No comments

Document Title:

3

Disagree

Would you recommend the program to other small business operators?
Yes

QH6

1

Neither
agree
nor
disagree

99
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Additional performance indicators

QI1

Thinking about the past 12 months, how would you rate the performance of the ACCC
relative to other Australian Government regulators that your business has engaged
with? Would you say the ACCC’s performance against the six KPIs is generally:
Better than other Australian Government regulators
The same as other Australian Government regulators
Worse than other Australian Government regulators
Unsure/not relevant

1
2
3
9

IF QI1=3 ASK QI2. OTHERWISE SKIP TO NEXT SECTION

QI2

You rated the ACCC’s performance against the six KPIs as being worse relative to
other Australian regulators. Please provide any specific examples of practices of
other regulators that the ACCC may be able to adopt to improve its performance:

No comments

Document Title:
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CLASSIFICATION DETAILS

Finally some questions about your organisation.

DEM1.

Which of the following best describes your business (or the business or group of
businesses that you represent)?
SR.
Please mark one answer only
Micro business
Small business
Medium business
Large business

1
2
3
4

The below guidance is intended to assist you in answering this question. However,
you may consider other factors, such as business revenue, when describing your
business (or the business or group of businesses that you represent).
Those that identify as micro businesses often have less than
5 employees and are sometimes home based
Those that identify as being small businesses often have
between 5 and 20 employees
Those that identify as medium sized businesses often have
between 20 and 200 employees
Those that identify as large businesses often have more than
200 employees

DEM2.

Which of the following industries best describes your business (or the business or
group of businesses that you represent)?
SR.
Please mark one answer only
Mining
Manufacturing
Electricity, Gas, Water and Waste Services
Construction
Wholesale Trade
Retail Trade
Accommodation and Food Services
Transport, Postal and Warehousing
Information, Media and Telecommunications
Financial and Insurance Services
Rental, Hiring and Real Estate Services
Professional, Scientific and Technical Services

Document Title:

1
2
3
4
5
6
7
8
9
10
11
12
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Administrative and Support Services
Education and Training
Health Care and Social Assistance
Arts and Recreation Services
Other Services

13
14
15
16
17

THANKS & CLOSE

That was the final question. Thank you for your time and assistance with this important survey
which has been conducted on behalf of the ACCC. The Australian Government Statistical
Clearing House Approval Number for this survey is: 02481 -- 01.
As a reminder, please be assured that all the answers you have provided will be treated in the
strictest of confidence and de-identified. This research is being conducted in keeping with the
Australian Privacy Principles.
Our privacy policy is available on our website (www.ORCInternational.com).
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Appendix B: Interview Discussion Guide

2016 ORC International

Regulated Business Survey

Project: ACCC Regulated Business – Chairman/CEO Interviews (FINAL 24/03/16)

In-Depth Interview Discussion Guide – 45mins
Project Notes Only (not to be seen by participants)
Fundamental task: The fundamental task of the interview is to assess regulated business
perceptions of the ACCC’s performance against its KPIs

Section 1: Introduction and
background (5mins)








Section 2 – Overall
Perceptions
2016 ORC International

Welcome, thank, introduce interviewer and ORC
International, and briefly summarise project
The ACCC is interested in obtaining the views of
businesses about how it carries out its work to enhance
the welfare of all Australians by:
o Maintaining and promoting competition.
o Protecting the interests and safety of consumers,
and supporting fair trading in markets affecting
consumers and small businesses.
o Promoting the economically efficient operation of,
use of, and investment in infrastructure.
As a regulator, the ACCC is required to implement the
Australian Government’s Regulator Performance
Framework, which is structured around six outcomesbased key performance indicators by which the
performance of all major Commonwealth regulators,
including the ACCC, need to be assessed.
o The six KPIs cover a broad range of good regulatory
practices and processes, including how regulators
engage with stakeholders. Good regulatory
practices and processes are important for
achieving outcomes that contribute to the purpose
and objectives of the regulatory framework. They
are also important to help minimise the impact of
regulation on businesses that are required to
comply with the law.
Housekeeping, privacy, confidentiality, observation, no
right or wrong answers

1. How much interaction has your organisation had with the
ACCC in the last year?
1

2. What were the main interactions your organisation had
with the ACCC?
3. Overall how would you describe your relationship with the
ACCC?
a. Why did you describe it like that?
b. What makes the relationship like that (probe
fully)?
4. Generally speaking, how would you rate the overall
performance of the ACCC?
a. Why do you say that?
b. What are the key areas that the ACCC should
improve?
c. What are they doing well?
d. If you had to give the ACCC a score out of ten,
where 1 is very unhappy and 10 is absolutely
delighted with their performance, how would you
rate them?

(15 mins)
Objectives:
 To understand
participant unprompted
overall perceptions of
the ACCCs performance

[Interviewer Note – Record Number]
e. Why did you give that score (probe fully?)

Section 3 – Performance
against KPIs
(15mins)
Objectives:
 Assess ACCC against
specific KPIs and
understand overall
drivers of performance

2016 ORC International



I’m now going to ask you about the performance of the ACCC
against some aspects articulated through the 6 KPIs.
1. Firstly, do you agree or disagree that the ACCC does not
unnecessarily impede the efficient operation of your
business?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC...
- Understanding their operating environment
- Taking emerging issues that affect industry sector into
consideration
- Taking potential for unintended negative impacts of
regulatory activities on businesses into consideration
- Making decisions and actions in a timely manner,
reflecting complexity and nature of the matter
- Working with stakeholders to identify opportunities to
2

minimise compliance burden whilst not undermining
the intent of the primary legislation

2. Do you agree or disagree that the ACCC’s communications
with your business are clear, targeted and effective?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC PROVIDING GUIDANCE
AND INFORMATION THAT IS...
- up to date
- clear and concise
- consistent and supports predictable outcomes
- Provided in a timely manner
- Through appropriate media channels

3. Do you agree or disagree that the actions undertaken by
the ACCC are proportionate to the regulatory risk being
managed?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC...
- Applying a risk-based, proportionate approach to
compliance obligations, enforcement actions and
regulatory decisions
- Having strategies, activities and enforcement actions
that reflect changing priorities that result from new
and evolving risks
- Recognising the compliance systems and processes of
regulated businesses

4. Do you agree or disagree that the ACCC’s compliance and
monitoring approaches are streamlined and coordinated?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC...
- Understanding their operating environment
2016 ORC International

3

-

Making information requests only when necessary to
achieve regulatory objectives
Information request being tailored to a specific
matter
Using existing information and sharing information
with other regulators where possible
Taking the operational needs of regulated businesses
into consideration when monitoring their activities

5. Do you agree or disagree that the ACCC is open and
transparent in its dealings with regulated entities?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC...
- Making guides, decision documents and information
about processes publicly available
- Engaging with affected businesses and industry
groups before changing policies and practices
- Being open and responsive to feedback regarding its
approaches and actions under the regulatory
framework
6. Do you agree or disagree that the ACCC actively
contributes to the continuous improvement of its
regulatory framework?
a. Why/Why not?
b. Probe specific examples
IF NECESSARY PROMPT/CLARIFY WE ARE SEEKING THEIR
VIEWS ON SUCH ISSUES AS ACCC...
- Establishing cooperative and collaborative
relationships with business to improve the efficiency
and effectiveness of the regulatory framework
- Engaging with businesses in the development of
options to reduce compliance costs
- Sharing feedback from stakeholders with policy
departments to improve the regulatory framework

Section 4 – Improvement

2016 ORC International

1. Compared to other Australian Government regulators you
may have dealt with in the last 12 months, how would you
4

(5 mins)
Objectives:
 Identify key areas of
opportunity to improve
ACCC performance

Section 5 - Closing and
suggestions
(2 mins)

2016 ORC International

rate the ACCC’s performance overall?
a. Are they better or worse?
b. Why do you say that?
2. What other comments or suggested improvements do you
have for the ACCC in their role as a regulator?


Ask participant if they had anything further to add about
any of the issues discussed.
Thank and close

5

