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1. Executive Summary

This report summarises matters discussed in working groups established to consider an
appropriate regulatory framework for wholesale access to the NBN. We consider that this is
timely as the current regulatory framework does not provide adequate protectionsto
consumers or certainty to the industry.

The ACCC convened the working groups in the latter half of 2021 after NBN Co indicated
that it intended to renegotiate its Special Access Undertaking (SAU). Industry and other
interested stakeholders requested they be included in pre-lodgement discussions. ACCC
Commissioners chaired the working groups, which representatives of NBN Co, its access
seekers, and industry, consumer, and government bodies attended. We met on 17
occasions to discuss current and emerging issues, and to consider specific options to
address these issues in a way that would promote the long-term interests of end-users
(LTIE) under the new regulatory framework.

The overall conclusion reached in the working groups was that the NBN should move to a
similar regulatory framework used in established utility businesses now that it has completed
its rollout and is fully operational. This approach would assist in maximising the economic
and social benefits of the significant public investment in the NBN.

We have identified five key outcomes that emerged over the course of the working groups
which we consider would help guide the development of such a framework. The outcomes
we have identified are:

¢ NBN Co has the opportunity to earn the minimum revenues it needs to meet its legitimate
financing objectives, including to transition to a stand-alone investment grade credit
rating.

o NBN end-users are protected from price shocks and from prices that are higher than
necessary in later years.

e Theregulatory framework providesincentives for NBN Co to operate efficiently and
promote use of the NBN.

o NBN access seekers have greater certainty over the costs that they will face when using
the NBN.

e Thereisaclear and robust quality of service framework so access seekers and end-
users know what to expect from NBN services, including areview mechanism so that
service standards remain fit for purpose.

The working groups made good progress in identifying options for the specific features of
such a regulatory framework. However, the working groups were unable to find consensus
on a number of matters, and informational limitations meant that some important matters
were not fully considered.

The working groups have been valuable as a bridge towards a revised regulatory framework
that can be acceptable to all stakeholders. NBN Co should be better placed to formulate a
revised SAU that appropriately addresses the areas of importance to its customers while
transitioning to meet its own business requirements. The discussions have also assisted
representatives of government, consumer and industry bodies to contribute more effectively
into the ACCC’s consideration of any such undertaking that is lodged.

Our current expectation is that NBN Co will lodge a revised SAU for ACCC assessment by
the end of February 2022. In the meanwhile, we will continue to engage with all stakeholders
and further consider matters that have been identified in the working groups.
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The ACCC would like to thank all working group participants for their significant
contributions. We will continue to work closely with all stakeholders in 2022, both in the lead
up to the lodgement of the revised SAU and throughout our consideration of it.
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2. Background and context

2.1. The current NBN Co Special Access Undertaking

NBN Co’s current SAU forms a key component of the regulatory framework governing price
and other non-price terms on which NBN Co supplies wholesale services. The ACCC
accepted NBN Co’s SAU in 2013 following an extensive consultation and assessment
process.! The SAU sets out the principles for regulating access to NBN Co's fibre, fixed
wireless and satellite networks, and other related services, until June 2040.

Module 1 of the existing SAU operates until 30 June 2023. It contains regulatory terms
covering the ‘build-phase’ of the NBN, while module 2 operates for the remainder of the SAU
term and allows terms to be varied for specified regulatory periods. The long timeframe of
the SAU alongside this modular structure was intended to balance regulatory certainty with
the flexibility to change regulatory terms to suit market conditions. Other key elements of the
SAU include service descriptions, alist of initial products and prices, and revenue and
pricing constraints in the form of a modified building block model (BBM) and maximum
regulated prices (MRPs). Additionally, the SAU contains arange of non-price terms such as
product developmentand withdrawal processes, and reporting arrangements.

While the SAU provides the overarching framework, full contractual terms on which NBN Co
provides wholesale services to its customers are set out in its wholesale broadband
agreement (WBA). The WBA is negotiated every two years by NBN Co and access seekers,
unless otherwise extended. The latest version (currently WBA4) is the standard form of
access agreement (SFAA) that is published on NBN Co’s website and available to all access
seekers.

Although there are anumber of ways in which NBN access terms may be established,
commercial agreements such as the WBA are at the top of the Competition and Consumer
Act 2010 (CCA) regulatory hierarchy.? This means that, apart from statutory infrastructure
provider standards and rules3, WBA terms will override terms in regulatory instruments such
as the SAU to the extent of any inconsistency. Likewise, SAU terms also override regulatory
instruments such as ACCC access determinations to the extent of any inconsistency.

2.2. Why are we reviewing the Special Access Undertaking?

We commenced a review of the NBN regulatory frameworkin June 2021. We commenced
this review, including convening the working groups, after NBN Co indicated it was seeking
to renegotiate the SAU. The need for areview of the regulatory arrangements was also
supported by anumber of other relevant developments.

First, the current SAU only covers asubset of NBN access technologies. Services supplied
over multi-technology-mix access technologies such as fibre-to-the-curb, fibre-to-the-node,
fibre-to-the-building (FTTC/N/B) and hybrid fibre coaxial (HFC) are not covered by the
current SAU. We expect NBN Co will submit a variation to the SAU in February 2022 to
incorporate all NBN access technologies.

Second, we consider that NBN Co’s product and pricing constructs have developed in ways
that were not expected at the time the SAU was accepted and which deviates from some of
its key intentions. Specifically, NBN Co’s use of discounts and bundled offers as the primary
means of establishing its products and pricing has led to increasingly complex pricing and

! The ACCC'’s final decision is available here, NBN Co’s 2013 SAU proposalis available here.
% Sections 152AY, 152CBIA, 152CBIB and 152CBIC of the Competition and Consumer Act 2010 (CCA).
® See section 152CBID of the CCA.
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product constructs, long term pricing uncertainty for access seekers and circumvention of
certain SAU protections around products and pricing.

We also consider the review to be timely given recent milestones in NBN Co’s operating
environment. In December 2020 the Minister declared the network fully rolled outand
operational.* We also note that NBN Co is transitioning from the initial build phase to a
steady-state phase, while the final migration of consumers to the NBN is near complete.

We are conscious that we are conducting this review having recently completed our inquiries
into NBN Co’s entry level pricing and wholesale service standards in November 2020.° While
these inquiries implemented important new access arrangements under WBA4, these terms
are due to expire in November 2022 unless otherwise extended. We note NBN Co’s offerto
extend WBA4 until the outcomes of the current review process are more certain, however
we also consider it important for long term arrangements to be revised and established
before WBA4 expires.

2.3. Industry roundtable and working groups

During 2021 we engaged NBN Co, broadband retailers, industry groups, consumer
representatives and government in a collaborative and consultative review process.

In June 2021 we held an industry roundtable. At the roundtable, discussions centred on
service quality, product structure and pricing. A key outcome of the roundtable was the
formation of three working groups to discuss key issues in further detail.

Between August and December 2021, the ACCC held monthly working groups on NBN
products and pricing, approaches to the BBM and the general regulatory framework. Each
working group met five times. There were also additional sessions on the New Zealand
framework by Grex Consulting and the cost of capital.6 The key issues discussed by the
working groups included:

e NBN products and pricing: volumetric and non-volumetric product constructs; price
controls (price cap vs revenue cap); treatment of discounts; incremental costs of
additional network capacity; and possible low-income product options (broader
affordability policy proposals are also being considered by the Department and Australian
Communications Consumer Action Network (ACCAN) outside of the working group).

e BBM: the principles to be applied for the opening values of the regulatory asset base
(RAB) and accumulated losses; different building block models developed by
participants; regulatory valuations; approaches to assessing expenditure and
investments in the BBM; the opening balance and recovery of the initial cost recovery
account (ICRA); the weighted average cost of capital (WACC); and transparency and
reporting arrangements for BBM inputs.

e regulatory framework: the regulatory re-set process; other functions and powers that
should be included in the SAU; dispute resolution processes; quality of service measures
and related transparency and reporting obligations.

The final working group meeting was held on 9 December 2021. The ACCC foundthe
workshops extremely useful and thanks all working group participants for their contributions.

* Hon Paul Fletcher MP made the declaration on 11 December 2020.
® The final report to the inquiries is on the ACCC website.
® The agenda and discussion summaries of each working group are available on the ACCC website.
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2.4. Purpose of this paper and next steps

This report summarises the matters discussed in working groups and the positions that were
reached. It also summaries our views on key risks and unresolved issues that NBN Co
should consider in developing its SAU variation.

We understand NBN Co is aiming to lodge the SAU variation formally in February 2022.
NBN Co will need to address key issues for the SAU variation to be in a suitable state for
consultation and ACCC assessment. In particular, the proposed SAU will need to ensure a
long-term regulatory framework that is sustainable, promotes efficient outcomes and
balances the interests of all stakeholders.

After NBN Co lodges its proposed SAU, the ACCC will publish it on its website for
consultation. We expect to continue the strong engagement with stakeholders we developed
over the working group process into the formal process. The CCA sets out the statutory
criteriawhich the ACCC must apply to its assessment of the variation before it makes a final
decision to accept or reject the proposed variation.” In broad terms, the ACCC must consider
whether the variation is reasonable, having regard to whether the terms and conditions
promote the LTIE and other reasonableness matters.

Attachment A to this report discusses the substantive issues raised in the working groups.
For each issue, we describe the key matters raised and discussed within the working groups
and our views on risks and unresolved issues that NBN Co should consider in developing its
SAU variation.

The ACCC has been assisted through some aspects of the working group process by Grex
Consulting. As part of this work, Grex Consulting presented on the regulatory framework
applying to ultra-fast broadband in New Zealand including a comparison to the NBN
arrangements. A version of the materials presented by Grex Consulting is available on the
ACCC website.

" Section 152CBD(2) of the CCA.
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3. Overview of matters considered and position reached

3.1. Key outcomes of a revised special access undertaking

Over the course of the working groups, a consensus formed around the outcomes that would
be most important for the revised SAU to achieve a meaningful contribution to the LTIE. This
is not to say that all parties agreed with all aspects of this list or that other issues were not
presented.

All major aspects of the regulatory framework were discussed at the working groups.
Overall, there was general agreement that NBN Co should transition to a similar regulatory
framework as would apply to other established utility businesses now that it has completed
its rollout and is fully operational. On specific aspects of the regulatory framework, the level
of agreement among working group participants varied depending on the issue. On many
issues working group participants were able to reach similar positions.

After considering the points raised in the working groups, we have identified five key
outcomes that we consider would help guide the development of suitable a framework.
These are discussed in the sections below. More detailed working group perspectives and
ACCC comments are set out in Attachment A to this report.

Opportunity to earn sufficientaccess revenue

A suitable regulatory framework would provide NBN Co the opportunity to earn the minimum
revenues it needs to meet its legitimate financing objectives, including transitioning to an
investment grade credit rating.

We consider that significant reforms to the currentarrangements for the initial cost recovery
account (ICRA) will be required to realise such aregulatory framework, as the current
arrangements would permit annual revenues significantly above what is required over the
course of the SAU. Reformto the ICRA arrangements would also recognise the important
benefits that the NBN has provided to Australia.

Once NBN Co can reach the point at which it can earn its annual revenue requirement
(including an appropriate component of ICRA recovery), it will have sufficientrevenue to
finance new investments, operate the network efficiently and provide a suitable return to its
shareholders. Hence, prices that are set to meet this revenue requirement are likely to
promote efficient use of NBN services. This would also assist in maximising the economic
and social benefits of the significant public investment in the NBN.

If the regulatory framework allows NBN Co to recover annual revenues that significantly

exceed this amount, this is likely to lead to less efficient use of the NBN and reduce
incentives for its efficient operation.

Protections from future price shocks

A suitable regulatory framework would protect end-users of NBN services from price shocks
and from prices that track higher than needed in later years. This would involve recovery of
future capital investments over the economic life of assets and minimal deferral of cost
recovery to avoid significant price increases in the future. This in turn will require an
appropriate depreciation profile to be adopted in the BBM and new provisions around how
any ICRA is recovered in prices.

Incentives for efficient operation and efficientuse
A suitable regulatory framework would provide strong incentives on NBN Co to operate more

efficiently and promote use of the NBN. This would include price controls that provide
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incentives for NBN Co to promote use of NBN services and to tailor products that meet
demand and customers’ willingness to pay. The framework would also provide for ACCC
scrutiny of operating expenditure and investments to check that end-customer demand is
being met at an efficient cost.

More cost certainty over access costs for access seekers

A suitable regulatory framework would provide access seekers (i.e. retail service providers)
with much more certainty over the costs that they will face when using the NBN. This will
strengthen incentives for NBN Co’s direct customers to invest in their own infrastructure and
develop their product offerings. This would require consideration of alternative product and
price constructs, particularly the application and level of volumetric charges; the role of price
controls (including on specific price components); and reforms to the current practice of
establishing product and pricing constructs through discounts. More robust demand
forecasting would also assist in providing greater price certainty for access seekers.

Clear and robust quality of service framework

A suitable regulatory framework would include clear and robust quality of service measures.
This would allow access seekers and end-users to know what to expect from their NBN
services. Such a framework would also support the consideration of investments undertaken
to maintain or improve service quality and allow proposed service standards to be checked
so that they remain fit for purpose over time. These arrangements also include appropriate
reporting and transparency measures.

Additionally, such a regulatory framework would provide a mechanism to quickly respond to
emerging service quality issues as the unequal bargaining power that exists between

NBN Co and access seekers could otherwise impede them being adequately addressed via
commercial negotiations.

3.2. Overview of matters discussed in working groups

The following sections give a brief overview of each of the key issues that were discussed,
some general comments on participant feedback, and some comments on the points of
agreement and disagreement. More detailed perspectives provided in the working groups
and ACCC comments on the issues are in Attachment A to this paper.

Using a standard regulatory framework to link efficient costs and price levels

The working groups proceeded from the understanding that a standard regulatory framework
would apply to the NBN now that it has been declared to be fully built and operational. This
is essentially an evolution of the existing approach that was contemplated when the initial
SAU was accepted.

Under such a framework arevenue allowance is determined in advance for each regulatory
period. This would be based on the agreed regulatory asset base and a detailed assessment
of the capital and operating expenditures needed to efficiently deliver the appropriate quality
and demand targets. This revenue allowance would then be translated into a set of prices
that provide areasonable opportunity to earn the allowable revenue should NBN Co realise
the underlying efficiency and demand forecasts. In this way, the regulatory framework will
establish a stronger link between the efficient costs associated with the NBN and the prices
charged by NBN Co.

Regulatory periods would be for three to five years. This would allow the nature and scope of
the framework to be adjusted in response to any significant market developments and for the
various access commitments, including service standards commitments, to be periodically
reset so that they remain fit for purpose. It would also balance the reasonable period for
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forecasting costs and demand against the stronger incentive properties offered under a
longer regulatory period. The resets would be undertaken using a propose-respond model,
where NBN Co would submit a proposal to the ACCC for assessment. The ACCC would
either accept NBN Co’s proposal or make a substitute determination. This approach ensures
that regulated terms are settled in advance of each new regulatory period.

Setting efficient price levels from a building block model (BBM)

There was general agreement in the working groups that, after a period of transition, the
level of pricing should be informed by the outputs of a BBM.

Once transitioned, a BBM approach will provide the opportunity for NBN Co to recover its
efficiently incurred costs. It provides an allowance for operating expenditure, recovery of
future capital investments over the effective economic life of the relevant assets, and an
appropriate return on investments. Once this cost base is established, appropriate
allocations between different services are made and demand forecasts are considered. This
then determines overall price levels or a price path over a regulatory period, forming the
basis for setting prices for individual service components and the form of price control.

The working groups discussed two building block models. NBN Co prepared the first, which
focussed on different cost recovery profiles over the SAU period (to 2040) but only included
indicative estimates for various parameter values. The access seekers prepared the second
based on publicly available information, such as from related regulatory processes,
corporate plans and financial accounts.

NBN Co also shared some indicative price outputs from an updated BBM which adopted
different cost recovery profiles. However, NBN Co did not share this model with the working
groups. Hence, while the working groups were able to discuss some matters of principle,
they were unable to reach a consensus or assess the extent to which NBN Co had
incorporated their views into its updated BBM.

Recognition of priorlosses

NBN Co proposed to convert its accumulated losses to a financial asset that it would include
in the BBM. This would allow NBN Co to draw down this amount in the form of an additional
component to its annual allowable revenues.

The working groups identified that the value of the prior losses that were rolled into the BBM
in this way would have a strong influence on the effectiveness of the revised regulatory
framework given the very significant amounts potentially involved.

The working groups also considered various methods by which to establish the value of
accumulated losses to be recognised under the revised SAU. These methods ranged from a
detailed ex post efficiency review of the NBN (removing loss components that do not reflect
the activities of an efficient commercial operator), to alternative values that would allow

NBN Co to achieve financial objectives, including a stand-alone investment grade credit
rating.

The working groups were not able to agree on which method should be pursued nor did they
reach a view on what value would likely result.

Timetable for recovering costs

It became clear during the working groups that the timetable for recovering the BBM costs
would also have very significant implications for the price levels it would deliver over time.
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The working groups heard proposals for different cost recovery profiles involving recovery of
different amounts of the ICRA and adjustments to depreciation profiles, each of which would
have the effect of deferring recovery of capital investments to future years.

The stated benefit of this approach is that it can help prevent short term price shocks to
consumers. However, this approach poses the risk that future end-users of the NBN could
pay much higher prices and contribute far more revenue than the operator of the NBN would
require to fund its efficientinvestments and operationsin those later years. This in turn
would reduce the effectiveness of the revised SAU to continue to promote efficient
outcomes. The working groups recognised that this risk would need to be effectively
mitigated but did not settle on a possible approach to achieve this.

Return on governmentinvestment

The working group discussed whether the regulatory arrangements should reflect the
government’s position of seeking aless than commercial return on its equity investments
when committing to the NBN project.

The case for making an adjustment to reflect this position involved greater flexibility for
NBN Co to meet its original mandate without forcing higher prices on end-users. The case
against such an adjustmentis that, as a general principle, regulatory frameworks should
provide areturn on investment based on abenchmark efficient entity regardless of
ownership.

Given the long-term nature of the undertaking, it would be unusual for the return on equity to
be set with only a government investor in mind. However, it is open for an equity holder to
forgo returns that the regulatory framework would notionally allow, recognising the significant
economic and social benefits that the NBN has delivered.

Expenditure reviews to promote efficiency

The working groups discussed options for reviewing capital and operating expenditures.
There was general agreement that NBN Co’s future expenditures would be subject to more
regulatory scrutiny than had occurred during the rollout.

The working groups concluded that it was important for all capital expenditures to be subject
to an efficiency review so that only efficiently incurred capital expenditure (based on an
assessment of the information available at the time the expenditure was incurred) could be
admitted to the regulatory asset base.

The working groups also agreed that allowances for operating expenditures would also face
greater ex ante scrutiny to set the allowances to efficiently deliver the service quality
commitments.

Mechanismto consider governmentdirected investment

The working groups heard a proposal for there to be a specific mechanismin the SAU for
significant projects NBN Co undertakes at government direction. This would allow for the
government to provide specific and transparent directions to NBN Co to undertake certain
expenditures and allow the ACCC to take them into account.

The working groups considered that any mechanism for recognising government directions
should still provide for ACCC review of the relevant expenditure so that the stated policy
objective is developed and delivered in an efficient manner. The working groups also
concluded that further consideration would be needed so that there was suitable public
transparency over the nature and funding requirements of any such projects.

Other functions and powers to be contained in therevised SAU
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The working groups discussed additional functions and powers that the revised SAU should
contain to address matters that arise between regulatory resets and to support the SAU
operating as intended over time. These include product development and withdrawal
provisions, review mechanisms and processes to quickly resolve access problems.

The working groups suggested that the revised SAU should contain, as a minimum, those
functions and powers contained in the original SAU. The working groups discussed whether
the SAU should bolster the provisions to give access in a timely way as problems arise. The
working groups heard but did not reach a position on whether the existing dispute resolution
arrangements could serve that purpose, or whether this would needto be further developed
by the inclusion of an adjudicator on technical service delivery issues.

Price structures and controls that provide more certainty over access costs

There was strong agreement that the SAU should require NBN Co to structure its mass
market access prices to provide an appropriate level of certainty over the costs that access
seekers, and end-users, are likely to incur when using the NBN. This would promote
competition in downstream markets and protect access seekers and end-users from price
shocks that could otherwise result.

In this regard, the working groups identified the ongoing role of volumetric charges and
discounting practices as the most significant drivers of uncertainty over access costs that the
SAU should address in the next regulatory period.

On the first of these, the working groups considered whether and, if so, the extent to which
NBN access prices should retain a volumetric (or CVC) component. The working groups
heard views ranging from abolition of these charges to their retention in amodified form.
While there was general agreement that the use of volumetric charges should be reformed,
agreement was not reached on the nature and form of those reforms.

In this regard, although there were some additional arguments in support of volumetric
charges, the case for the retention of some volumetric CVC charges focused on supporting a
greater diversity in the price and quality of NBN broadband services that access seekers
could supply into retail markets. The working group also heard claims that applying
volumetric charges on lower value products could push end-users to higher speedtiers. The
case against retaining CVC was based on the considerable cost uncertainty that it has
previously caused with an overage charge of $8/Mbps/month once demand outstripped the
bundled CVC inclusions, and that the level of the CVC charge exceeded NBN Co’s costs.

There appeared to be support from the working groups to remove volumetric chargesfrom
higher speed TC-4 (best effort broadband) products from commencement of the next
regulatory period with potential for other speed tiers to later move to AVC only pricing. There
was however no agreement reached as to where the dividing line on such speed tiers should
be drawn, or the level or form that the remaining volumetric CVC charges should take.

NBN Co outlined pricing reforms to apply until CVC was no longer a chargeable item. These
included charging for peak daily utilisation of CVC (rather than provisioned CVC) and
providing greater certainty over the value of CVC inclusions over time.

In addition to potential reforms of CVC pricing, the working groups heard concerns that the
present structure of network-to-network interface (NNI) charges represented a considerable
hurdle to smaller access seekers looking to build scale and/or expand into the supply of
higher speed products. NBN Co indicated that it was considering pricing reforms to address
this concern independent to the revised SAU.

On discounting, it was common ground that NBN Co’s current prevailing discounting
practices were problematic due to the effective price changes that could occur on their
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removal. The working group agreed that the SAU would address this issue in the next
regulatory period by NBN Co moving away from adiscounting construct for its access
bundles and instead making these the subject of directly specified prices that are subject to
effective price controls. Further, the SAU would include specific suitable incentives and
protections so that access charge discounting practices could not again become a source of
material cost uncertainty for access seekers.

The working groups discussed different approaches for applying price controls to the various
access products and price components. These ranged from the relatively light-handed
approach of establishing binding price controls on nominated access products that would
anchor prices more generally, to applying controls to an overall basket or sub-baskets of
access products or price components, all the way to specifying maximum prices for each
access product and price component. The working groups did not reach a clear consensus
on which of these approaches should be used for the initial regulatory period. There was,
however, relatively broad support among access seekers for an indicative weighted average
price cap (WAPC) price control proposal and associated ‘side controls’ put forward by the
ACCC.

Service standards and other quality measures

The working groups agreed that, once the transition period is complete, the capital and
operating expenditures required to efficiently deliver the NBN should inform the allowable
revenue amounts for each regulatory period. The working groups also discussed includingin
the SAU a baseline set of service standards including additional amended service quality
commitments to those specified in the current commercial agreement (WBA4). Proponents
of this approach suggested that the baseline service standards would be developed with
customer expectations in mind. In this way service standards could support retail regulations
or services which most end-users would otherwise expect to receive. For example, that end-
users would have an effective path to resolution where they experience multiple drop-outs
per day.

The working groups agreed to the development of an additional service standard to assure
that the NBN transit network would remain uncongested. This additional standard is
necessary due to the move towards AVC only pricing. However, the working groups were
otherwise divided on whether the SAU process should consider other service standards or
guality measures, with the alternative being to instead leave these to be developed via
commercial negotiation.

Transparency mechanisms

The working groups agreed that transparency measures in the form of financial and
operating metrics play an important role in strengthening incentives to operate efficiently and
realise further improvements over time. That is, visibility over properly specified metrics
would recognise successful effortsto reduce the cost and/or improve the quality of access.
Conversely, these metrics could also identify areas where NBN Co could readily find further
improvements.

The working groups also agreed that transparency measures should be established to
provide assurance that NBN Co is not benefiting from its position in the mass market for
broadband access in any competitive market segments that it has chosen to enter. These
market segments currently comprise of services aimed at large enterprise customers,
including enterprise (direct fibre) ethernet services, business satellite services and satellite
mobility services.

The working groups agreed that it would be appropriate for the BBM to include any such
services so that appropriate cost allocations could be made to them, and that they would be
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subject to an appropriate degree of financial reporting to show that these services were
recovering the allocated costs.

The working group agreed that financial reporting should be set out clearly in the SAU.
Some participants also considered that the scope and form of the various transparency
metrics could be developed by way of a record keeping and reporting rule issued by the
ACCC as an alternative to having these specified in aregulatory proposal that is submitted
under the SAU.

Low-income measures

The working groups gave significant attention to identifying opportunities to better support
low-income consumers to acquire NBN products that meet their needs. The working groups
endorsed the development of such products while recognising there could be limits to the
level of support that NBN Co could sustain under a cross subsidy model. That is, the more
expansive the proposal and level of support required the more difficult it would be to achieve
them without significantly higher prices for services used to supply other end-users. The
working groups heard estimates of the level of cross subsidy that nominated proposals
would likely require to remain revenue neutral for the NBN. The working groups ultimately
reached the position that government was best placed to address this issue as government
support could be required, and/or such low-income measures may be required more broadly.
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Attachment A: Key messages from NBN regulatory framework working groups

Issue

Formofthe regulatory
framework

Key outcomes from working groups

The working group discussed howto besttransition
NBN Co towards a more traditional regulatory framework
suitable for an established utility business.

It was common groundthatthe SAU should be effective
in driving efficiency improvements while providing NBN
Co with a fair opportunity to earn an appropriate return
on efficientinvestment (while recognising thatitwould
be open forthe governmentto forgo some ofits
previously deferred equity returns so as to reduce the
revenue requirementthat NBN Co will need to recoup
from broadband users in future).

There was also consensus on anumber of features of
the regulatory model to be embedded in the SAU: (1) the
SAU should cover all of NBN Co’s listed services
(although there could be variability in how different types
of services were dealt with in the SAU); (2) the operative
provisions ofthe SAU should be reset at regular
intervals, with the first such reset to be scheduled earlier
than would be the case for future periods recognising
forecasting uncertainty; (3) each reset should review
forecastrevenues and expenditures along with other
elements ofthe building blockmodel (BBM), and update
price and quality commitments; (4) there should be a
clear separation between NBN Co’s mass market, or
“core”, servicesontheonehand, and the services thatit
supplies into competitive market segments (such as its
enterprise ethernet, business satellite and satellite
mobility services) on the other.

On some issues there was less consensus, with a
recurring issue being whether the nature of NBN Co’s
business could require amore bespoke regulatory
model.

There were three importantdesign principles that could
notbe resolved duringthe working groups. (1) Whether

ACCC comments

Many ofthe positionsthatthe working groups reached were as expected and appear to be
an appropriate basis for NBN Co to develop its proposed SAU variation.

NBN Co should be transitioningto arobustregulatory framework that is largely aligned with
what would apply to a utility business, includingthe use of a BBM and detailed reviews of
expenditures, revenues and demand.

The regulatory framework should have regard to the context ofthe NBN. However, the NBN
doeslend itselfto using aBBM to link prices to efficient costs in asimilar way to other
regulated utilities. An SAU that omitted some key features ofa traditional regulatory
framework, including providing appropriate incentives, would notbein the LTIE.

It will be very importantto getthe ground rules thatapply to theregulatory reset process
correct, so they remain effective for the duration ofthe SAU.

In thisregard, akey focus of each reset will be to update the BBM, to determine the
allowable revenue amountbased on the BBM for the upcoming regulatory period, and for
this revenue amount to translate into regulated prices with appropriate regulatory controls.
The formof regulatory control is discussed below. Service standard commitments should be
considered as part ofthis process. They should also be supported by appropriate
transparency and reporting measures.

An assessmentof competitionin the market should informeach resetprocess. This will
assistin determining the scope and nature ofregulation thatshould apply.

The reset process should also lead to genuine commitments that will be effective in driving
efficiency, promoting competition and supporting good outcomes for end-users.
Consequently, itwill be essential that each reset establish operating commitments thatare
appropriately calibrated to lead to those outcomes.

A price control that will sit materially above the effective prices expected in the market, or
service level commitments that are subject to significant conditions or limitations, could not
meet this requirement.

The SAU should provide the ACCC with the powers and functions itneeds to ensurethe
SAU continues to operate as intended.

Finally, in assessing any SAU that is proposed, the ACCC would likely closely consider the
extent to which costs are being disproportionally imposed on future users and reach a view
on whether this would be reasonable and/or give rise to other market problems. For
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Issue

Regulatory reset
process

Key outcomes from working groups

the principal form of regulatory control should take the
form ofa revenue cap or take the formof a weighted
average price cap. (2) Whatthe opening balance ofthe
loss accountshould be given the very significantlosses
that NBN Co has incurred to this pointand forecasts to
continueto incur until FY2026. (3) Related to the
previous principle, whether thetiming atwhich capital
costs should berecognised for regulatory purposes
should be adjusted to match with the revenue profile
NBN Co has forecast. This includes consideration ofthe
approach to depreciationand theloss account.

NBN Co indicated itwill propose areplacementmodule
processto provide the function of regulatory resets
through until the SAU expires in 2040.

NBN Co proposes to have the ability to lodge
‘replacement module applications’as variations to the
SAU, which the ACCC would review accordingto the
statutory criteriafor SAU variations.

NBN Co proposes thateach replacementmodule would
set out detailed methodologies for establishing NBN
Co’s forward looking annual building block revenue
requirementfor a set regulatory cycle.

NBN Co proposes that each replacement module would
be consistentwith high-level rules and principles
established upfrontto apply between replacement
modules/regulatory periods (including fixed principles).

NBN Co proposes thatthis would be a propose-respond
model, where NBN Co submits a proposal to the ACCC
and if the ACCC rejects the proposal, itcan make a
substitute determination.

NBN Co has proposed thatthe scopewould cover: a
review of forecast ABBRR, ex-postreview of capex,
revenue constraints with an ‘unders and overs’
'mechanismand a review of other terms.

NBN Co is proposing 3,40r 5 year regulatory periods for
the resets, which would be determined in advance of

ACCC comments

example, whether this will lead to under-utilisation ofthe NBN as end-users switch offor
select lower quality service offerings.

The replacementmodule process could be an appropriate way to establish a regulatory
reset process, depending on the drafting ofthe SAU.

We would reviewthe need forongoing regulatory resets beyond 2040 prior to the expiry of
the SAU. An assessmentof competitionin the market will determine whatan appropriate
future regulatory framework would look like.

The criteriafor assessing replacement module applications proposed by NBN Co would be
whether the application is reasonable and in the LTIE, in accordance with the statutory
criteria. This is appropriate.

The overarching SAU should only include very high level principles, with detail to be
determined in theregulatory resets. This would allow for greater flexibility to respond to
changes in the future.

A propose-respond model is appropriate. Under such amodel, the ACCC substitute
determination should cover all matters relevantto that regulatory resetand notbe limited to
specific matters.

The revenue constraintwith an ‘unders and overs’mechanismis ofconcern (discussed
below) because it does notcreatethe rightincentives to maximise the use of the NBN.

There would be benefits associated with incorporating service standards into the regulatory
resets. Itis importantfor access seekers and end-users to measure the servicethatthey are
paying for.

The proposed length of regulatory cycles is appropriate. As a general principle, thelength of
regulatory period should consider the strength ofincentives it creates and the degree of
uncertainty associated with forecasts. The optionof3,4 or 5 years would allow for a shorter
regulatory period for thefirstcycle and then longer regulatory periods in the future. Other
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Issue Key outcomes from working groups
each regulatory cycle.

e Otherstakeholders provided limited comments on the
replacementmodule process proposed by NBN Co.

Quality of service e ThecurrentSAU does notsetnon-priceterms or
delivery/service service delivery standards.
standards and the SAU

e During theworking groupsitwas proposedthatthe
regulatory framework provide awell-defined quality of
servicelinked to the price outcome ofthe BBM and that
the SAU incorporate abaseline set of standards with
additional quality of service elements to those under
WBA4. The baseline would be comprehensive butnot
preclude others being defined, either commercially orin
otherregulatory/legislative instruments.

e Inthealternative, NBN Co proposed that SAU prices
refer to existing WBA4 service delivery levels and that
changes continue to be made viaWBA commercial
negotiations, recognising thatthese may also be
influenced by regulatory processes (for example,
government SIP determinations or ACCC powers). Any
associated future costs would also be taken into
accountby the BBM (approaches to ensuring efficient
expenditure and investmentis discussed below).

Service delivery e The SAU does notcontainany service deliveryrelated
transparency and reporting obligations.

reporting obligations . )
e Access seekers suggested additional repotrting

requirements and transparency measures to provide
visibility of NBN Co’s performance against metrics that
directly impactthe customer experience and assist
RSPs with customer service queries.

e Although the additional reporting requirements were
originally proposed to be partof an SAU baseline set of

ACCC comments

regulated utilities in Australiagenerally have a regulatory cycle of4 or 5 years.

Commercial negotiations under the currentregulatory framework have tended to resultin
slow progress on RSP service delivery related concerns. While WBA4 includes significant
improvements thisis, atleast in part, theresult of the ACCC’s three year inquiry into
wholesale service standards.

The unequal bargaining power that exists between NBN Co and RSPs means that
commercial negotiationsare unlikely, by themselves, to provide for changes that NBN Co
does notsupport. As a result,the ACCC has a rolein providing oversightin the review of
service standards.

The SAU should therefore incorporate abaseline set of standards and provide areview
mechanismto ensure that they remain fit for purpose.

Baselineterms in the SAU could reduce scopefor disagreementin the WBA process, seta
baseline for assessing expenditure associated with service improvements and give some
additional certainty to industry aboutongoing service quality.

The firstreset baseline would likely align with the service standards in WBA4 given that it
has only recently been entered into by NBN Co and RSPs. For future regulatory periods, the
baseline would be reviewed under the SAU reset process. The WBA could also continue to
set the processes under whichthe SAU baseline is delivered and any additionsto the
baseline.

The baseline could be a comprehensive setlistof standards or refer to WBA4 and fill in the
gaps where necessary. Additional quality of service elements proposed in the working
groups require further consideration although they appear to be beneficial for consumers.

NBN Co provides considerable operational information to RSPs under specific commitments
given under WBA4, or voluntarily. However, access seekers identified certain operational
datasets in this process thatare notyet made available in this way.

Similarly, some reports are also made available on NBN Co’s public website, e.g., high level
customer experience metrics and reports on rollout progressand an address look up table.

Despitethis, there isnotyet a comprehensive public reporting requirementthat could provide
strongerincentives on NBN Co to operate more efficiently in terms of financial or quality
improvement. Taking NBN Co’s proposed reporting commitments into account, there also
does notappearto be equivalentreporting for many ofthe proposed additional reporting
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Issue

Disputeresolution
processes

Key outcomes from working groups

standards, proponents agreed thatthe ACCC could
considerthemoutside ofthe SAU under the NBN
services in operationrecord keeping and reporting rules
(RKR).

In response NBN Co proposedto include service
delivery reporting commitments in the SAU variation and
firstreset. Some of the commitments reflect reporting
which NBN Co already does under WBA4 oron its
dashboard. Others, such as planned outage reporting,
are new. Whilethese reporting commitments seek to
address the matters raised by other participants,
differences remain in relation to reporting metrics and
reporting frequency.

Participants suggested thatthere be no duplication of
reporting obligationsunder the SAU and RKR.

Some access seekers proposed changes to the current
dispute resolution clauses in the SAU to provideamore
independentprocess.

Under proposed changes, the SAU would include an
independenttelecommunications adjudicator similar to
that established under Telstra’s structural separation
undertaking (SSU).

The independentadjudicator would provide alow-cost,
timely (1-2 months)independentreview ofdisputes on
supply arrangements, including terms that are

consideredto be ‘unfair’ orto have an unfair outcome.

ACCC comments

requirements.

NBN Co would likely have mostdata. However, the provision of some requested datasets
such as near to real time data on congestion levelswould likely require more investment.

Data transparency is acommon feature of economic regulation. Additional reporting
obligations would likely encourage better service delivery; and inform commercial
negotiations and regulatory decisions. Congestion data on contended links would also
enable RSPs to better manage customer services and respondto their queries.

Regulated reporting measures could beincorporated into the SAU (to complementthe
baseline set of service standards); or be considered by the ACCC in establishinganew
record keeping andreporting rule under Part XIB.

Should they be included in the SAU, we would expecta comprehensive setofreporting
measures, and network information to be made publicly available. We would also expectfor
reporting measures to be reviewed in every reset.

It could be more appropriate for the ACCC to collectperformance metrics and similar
information viaan RKR, noting thatthis would require a nexus between the information
soughtand promoting competition inarelevant market, as well as the reporting being
proportionate to the scale of the benefits.

In this way, the SAU could better focus on setting outa framework to promote efficient
decisions on access seeker requests for operational information (i.e. congestion data). For
instance, having access to awell-defined requestand escalation process (see below).
Specific change projects could be considered under a further SAU reset pro cess should
these notbe progressed appropriately through the SAU framework and commercial
negotiations.

The WBA is complex and difficult for the smaller RSPs to negotiate. Operational issues also
tend to become apparentin the delivery of services, often in apiecemeal fashion, and notat
the time of negotiating the WBA.

There are provisions thatallow for mediation, expertdetermination or panel arbitration of
non-billing disputes, although these processes have never been used.

It appears that some working group participants are seeking to broaden the scope of dispute
resolution in relation to supply arrangements. There may be benefit in clarifying or extending
the scopeofthe currentdispute resolution arrangements to cover such matters.

Any changeto thescope ofthe WBA panel arbitrator would need to ensure that the process
does notre-open WBAnnegotiations.
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Issue

Other powers and
functions to beincluded
inthe SAU

Opening regulatory
values and
incorporating ICRAINnto
revenue constraint.

Key outcomes from working groups

NBN Co considered proposed changes to be
unnecessary given the existing independentdispute
resolution regime, whichitconsideredto befit for
purpose.

NBN Co proposedthefollowing general powers for the
ACCC: pricing new products; revenue neutral price
review; ex-postassessmentofcapexin excess of
forecasts; costpass throughs; service level costs;
productwithdrawal; consideration of competitive
services;information requests and resolution advisor
under the disputeresolution process.

Other working group participants noted thatthe price
review mechanismneeds to ensureit is appropriate for
the new pricing arrangements.

Other participants noted thatthey would require further
detail on howthe powers and functions would work to
provide meaningful comments.

Many participants highlighted the initial costrecovery
account (ICRA) as a significantsource of concernand
an issuethat we must address in the revised regulatory
arrangements.

Participants noted thata major shortcoming ofthe
existing SAU is that until the ICRA is extinguished, there
is no contemporaneous link between NBN Co’s prices
and its annual building blockrevenue requirement.

Concerns were raised that NBN Co would be unlikely to
recover its ICRA within the foreseeable future, which will
create significantuncertainty about future price levels
and preventany possibility of ameaningful revenue
constraintapplying during the SAU term.

Some participants argued thatopening values for the
ICRA and the regulatory assetbase (RAB) should reflect
a value representing costsofan efficient commercial
network operator. They advocated for either removing or
significantlyreducing the ICRA balance to achievethis.

ACCC comments

However, there may be roomto consider rules thatcould allow more opportunity for access
seekers to raise matters periodically.

Most ofthe general powers and functions listed by NBN Co existin the current SAU, others
will be part ofthe regular reset process rather than separate reserve powers for the ACCC.

The ACCC should retain powersrelating to pricing of new products, product withdrawal and
information requests.

The pricereview mechanismwill need to take accountofthe new pricing and regulatory
arrangements. We do notenvisage thatprice review would be bound by a revenue neutrality
constraint, atleastin the transition period, although other limitations may be appropriate to
achieve an outcomein the LTIE.

Consideration of competitive services, cost pass throughs, service level costs and ex-post
assessmentof capex are discussed below.

Once NBN Co is able to earn enough revenueto recover its building blockrevenue
requirementand meet relevantfinancing objectives, NBN Co will be able to finance new
investments and operate the network efficiently. Prices based on this revenue amount will
likely promote efficientuse of NBN services. This would assistin maximising the economic
and social benefits ofthe significant public investmentin the NBN. If the regulatory
framework allows NBN Co to recover significantly above this amount, this is likely to conflict
with these objectives.

The NBN has provided significantsocial and economic benefits. By reducing the ICRA
balance customers will be better able to afford to use the NBN to realise the potential
benefits. A reduction in the ICRA balance could reflecta portion of those wider benefits.

The currentICRA arrangementis a material shortcoming thatshould be reformed as part of
the revised SAU. The ICRA interacts with other parts ofthe regulatory framework and will be
a key factorin price levels overthe term ofthe SAU.

Given the currentICRA balance and its treatment under the existing SAU, we consider NBN
Co will notbe able to draw down its ICRA balance to zero over theterm ofthe SAU. Without
changes to theregulatory arrangements, this means thatthere will be no constrainton
revenues and there will be no clear link between prices and costs as determined by the
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Issue

Approaches to ensuring

Key outcomes from working groups

They also supported further changes to the treatment of
ICRA to facilitate a binding revenue constraint.

Significantreforms to the regulatory arrangements would
be needed to establish such a constraint.

NBN Co indicated thatin order to meet key financial
objectives, such as meeting debt obligationsand
achieving an investmentgrade creditrating, itwould
need to recover some ofthe ICRA balance between
2023 and 2040. Setting allowable revenues on the
building blockrevenue requirementalone would be
insufficientfor meeting these objectives.

NBN Co noted that the current SAU contains fixed
principles relating to the RAB and ICRA. The fixed
principles limitthe ACCC'’s ability to reject an SAU
variation for reasons concerning these matters. NBN Co
also argued that all historical expenditure and
investments reflectgovernmentpolicyand were prudent
and efficient.

NBN Co presented a model showing scenariosfor
recovering differentamounts ofthe current ICRA
balance between 2023 and 2040. NBN Co proposed that
from 2023, an ICRA recovery componentwould be
added to the building block revenue requirementto
establish therevenue control. NBN Co proposed this
ICRA recovery componentwould be small initially but
would increase over theremaining term of the SAU.

In additionto the proposed ICRArecovery profile, NBN
Co also presented on an alternative depreciation profile,
that would defer recovery of capital costs to laterin the
SAU period.

Several RSP participants developed and presented an
alternative building blockmodel. This model establishes
separate costbases for commercial and non-commercial
costs, with regulated prices for core services based on
the commercial costbase.

Participants agreed thatthe new arrangements should

ACCC comments

BBM. This will resultin significantprice uncertainty for industry over the longterm.

A fixed principleisin place under the current SAU regardingthe ICRA. Specifically, the fixed
principle provides for the ICRA balance at theend of module 1 (at 30 June 2023) to become
the opening ICRAbalance for module 2. However, the fixed principle onlyhas implications
forthe ACCC’s decision makingin respectofthefixed principle. ltdoes notpreventNBN Co
from proposing an alternative to the fixed principle.

Subject to being financeable,once NBN Co reaches a pointwhen itcan recover its annual
building blockrevenue requirement, this should be sufficientfor itto operate the network
efficiently, investin the network and to ensure its efficientuse. Any additional revenue NBN
Co receives above this amount will representrecovery of previous losses and/orcosts of
maintaining the ICRA and is notrequired for operational or financing purposes. We consider
the pursuitofall previous losses could conflict with promoting efficientuse ofthe NBN.

NBN Co has legitimate financing objectives and may need to recover some of its existing
ICRA balance to meet these. We understand meeting these objectivesis one ofthe core
assumptions underpinning forecasts NBN Co has providedto the working group. However,
NBN Co has notprovided adetailed explanation on how these forecasts supporttheir
financing objectives. We expectthat further supporting information from NBN Co on this
matter will be supplied.

At a practical level, thereis significant uncertainty about the extent to which NBN Co will be
able to recoverits ICRA balance overthe long term. The implications of an unsustainable
ICRA balance include the inability to establish ameaningful and sustainable long term
revenue constraint, future price uncertainty and the potential for inefficient by-pass ofthe
NBN. We also consider an unsustainable ICRA and the associated uncertainty could create
significantissues following any privatisation ofthe NBN.

In orderto avoid ongoing uncertainty aboutrecovery of pastlosses and future price levels, to
provide appropriate incentives on NBN Co for efficientoperation and investment, and to
promote efficientuse our preferenceis for the revised arrangements to resultin no ICRA
recovery once NBN Co has been given the opportunity to achieve an investmentgrade
creditrating.

We recognisethatany significantreforms ofthe ICRA will interact with NBN Co’s objectives
of providing areturn on investmentto governmenton awhole-of-project basis. As required
by the statement of expectations thatthe Minister has given to the ACCC, we will work with
the Department and NBN Co to seek a sustainable outcomethat balances costrecovery
objectives with promoting efficientuse ofthe NBN.

An ex-ante model to expenditure assessments like those used in other established network
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Issue

efficientexpenditure
and investment

Treatment of costs and
revenues from different

Key outcomes from working groups

include an ex-ante model with periodicassessment of
expenditure forecasts. Participants also generally
agreed that the ACCC should be able to apply a
standard efficiency testto all NBN Co’s propose
proposed operating and capital expenditure.

This represents achangeto the arrangements from the
approach to date, which has involved an ex-postreview
of expenditure. Expenditureis currently required to meet
a set of prudency conditions, whichis weaker than a
standard efficiency test.

NBN Co proposedto continue with the model setout in
the current SAU for module 2. Under this model, NBN
Co would include expenditure forecasts for aregulatory
cycleas partof itsreplacementmodule application. The
ACCC would then assess the application under the Part
XIC criteria. Based on this assessment, the ACCC can
either accept the application or determine a substitute
amount.

NBN Co argued the ACCC must take government
requirements into account. This isto ensure it can still
recover costs that may have otherwise failed the
efficiency testbut NBN Co is still required to spend to
achievethe governmentrequirement. RSPs argued for
appropriate transparency on governmentobligations and
the ACCC'’s treatment ofthese obligations.

Participants expressed arange of views on ex-post
reviews of capital expenditurein establishing the
opening RABfor a regulatory cycle. NBN Co presented
a model similar to the currentmodule 2 model, where
capital expenditureis only subject to ex-postreview ifit
exceeds the approved forecast. Other participants noted
the importance of appropriate ACCC scrutiny of
expenditure to ensure inefficientexpenditure does not
flowthrough to prices.

Several participants raised the need for appropriate cost
allocation and ring-fencing measures on the costs and
revenues from different services. This is to ensure

ACCC comments

industries is appropriate. We also agreethe ACCC should applyastandard efficiency testto
operating and capital expenditure forecasts rather that a framework requiring expenditure to
meet prudency conditions.

The currentmodule 2 arrangements, which NBN Co is proposing to adopt, would require us
to assess operating and capital expenditure forecasts in accordance with Part XIC criteria.
This would require us to be satisfied the forecasts promotethe LTIE (including efficientuse
and investment) havingregard to matters such as NBN Co’s directcosts, NBN Co’s
legitimate businesses interests and interests of NBN Co’s customers. We consider thisis an
appropriate foundation for applying astandard efficiency test.

For expenditureresulting from governmentobligations, itwould be appropriate forthe ACCC
to take into accountexplicitand clearly specified directions fromthe governmentto NBN Co
on defined projects. In this case, the ACCC would focus its expenditure assessmenton
whether the expenditure orinvestmentwas made in the mostefficient and cost-effective
manner given the requirementby government.

Such governmentdirections would need to be explicitand clearly defined. For this reason, it
would notbe appropriate for expenditure relatingto amore general policy objectives to be
exempt from ACCC efficiency assessment. Further, governmentdirectionsshould be made
publicly available so the directions and ACCC consideration of them are transparent.

NBN Co should consider whatarrangements itcan put into arevised SAU around the
ACCC'’s assessmentof expenditurerelated to governmentobligations. We will also work
closely with the Departmenton actions they may need to consider to facilitate these
arrangements.

On ex-postreviews of capital expenditure, our preferenceis to subjectall capital expenditure
to ex-postreview notwithstanding the approved forecast. This approach will provide the best
incentives on NBN Co for efficient capital investments and will provide good discipline
around assetmanagement and planning. We would also be willingto consider additional
SAU provisions to provide some more structure around how we would conductthe ex-post
reviews.

Services NBN Co supplies in competitive market segments should be treated differently to
coreregulated services.
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Issue

services.

Transparency and
reporting offinancial
and forecast
information

Overarchingprinciples
for NBN Co’s products
and pricing to meet the
LTIE and other criteria

Key outcomes from working groups

revenues from NBN Co’s ‘core’ regulated or residential
services do notcross-subsidise services NBN Co
provides in competitive market segments. Enterprise
ethernetservices and business satellite services are
examples of services suppliedin competitive markets.

NBN Co noted that under its legislative framework every
serviceit provided is regulated butrecognised the need
to treat some services differently.

NBN Co has proposed to implementacostallocation
framework that allocates between core services and
competitive services. This would form partofthe
replacementmodule process and as such could be
reviewed before each regulatory cycle and subjectto
ACCC assessment.

Participants proposed reporting obligationsand
transparency with regards to the information that
supports theinputs intotheinitial BBM, and ongoing
updates of the BBM. Access seekers argued that such
disclosure would enable stakeholders to effectively
participate in the price-setting process, and to testthe
efficiency of costs and forecast expenditure against
network quality performance.

Participants also argued that NBN Co should disclose
how it translates the BBM outputs into actual prices for
core products to improve transparency, certainty, and
consistency in price-setting processes.

The working group developed some key principles for
the pricing of NBN access services. At a high level these
included thatprices need to be based on what is best for
end-users overall, are based on efficientcosts and cost
allocations, are relatively stable and certain, enable a
diversity ofretail offers in the market and encourage
efficientuse of the network.

It was postulated thataccess prices consistentwith the
proposed framework principles would have a minimal
volumetric charge component, with fixed and common

ACCC comments

Specific prices or price controlarrangements for competitive services are notrequired, but
more lighthanded regulation may be appropriate depending on the extentand nature of
competition that exists atthe time.

Appropriate costallocation would ensure cross-subsidies towards competitive services do
notoccur. Itisimportantthatallocation of costs to competitive services should include an
appropriate share of jointand common costs to ensure these are notborne entirely by core
regulated (i.e., residential services).

Itis appropriate to review competitive conditions before the start of each regulatory cycle
and to consider any emerging competitive segments and appropriate costallocations. For
these reasons, we consider NBN Co’s proposal to have this issue considered periodically as
part ofthe replacement modules isreasonable.

NBN Co should provide and make available information to the level of detail that supports
their proposals for each regulatory cycle. This would include demand forecasts, details of
expenditure proposals and details of costallocations to specific services. NBN should also
provide information in as transparentaway as possible to ensure an effective regulatory
process.

NBN Co should provide the information identified by participants. There should also be
broader disclosure for an actual reset.

Overall we consider that publication offinancial and forecastinformation would promote
higherlevels of accountability by NBN Co as would the reportingof NBN Co’s compliance
with regulatory controls.

The principles articulated by the working group are appropriate as they are directed to the
legislative criteriafor acceptance ofthe SAU. However, there are expected to be nuances
and trade-offs when applying them formally to the assessmentofthe SAU.

Given thatthe working group developed the principles with the legislative criteriafor
acceptanceofthe SAU in mind, NBN Co’s SAU pricing proposal will ultimately need to
reflect such principles in order to be accepted.

Itis notyet clear whether NBN Co will adoptakey preference ofthe working group
consistentwith the principles, being lower volumetric charging across the board . Instead,
NBN Co indicated itwould moveto the removal of CVC charging for AVC speeds of 100
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Issue

Current and alternative

productand pricing
constructs

Key outcomes from working groups

costs recovered fromnon-volumetric charges, and price
relativities between speed tiers based on end customer
willingnessto pay.

Concerns wereraised about any rebalancing of prices
that made lower speed tiers relatively more expensive.

NBN Co was receptive to many of the principles agreed
by the working group buttended to place greater
emphasis on ensuring revenue sufficiency to underpin
itslonger termfinancial sustainability.

RSPs expressed concerns throughoutthe working
groups thatthe currentprice constructintroduces
significantrisksto their costs to supplyservices viathe
NBN. Thisis due to supply costsincreasingata
significantrate once bundled CVCinclusions are used,
together with the uncertainty and timeframes associated
with any update to the inclusions. Charging CVC based
on capacity provisioned instead of capacity utilised
added to this risk due to uncertainty in timing of
significantdemand side events such as the distribution
of software updates.

RSPs presented two alternatives. Thefirstwas a non-
volumetric price constructthatremoved CVC charges
altogether (althoughitremained as a product element
that the RSP would still order). Thisconstructwould
need to deal with supportforabasic level of connectivity
to the NBN at a low access price viadevelopment of
specific products that are tailored to the needs of those
end-users. MostRSPs appeared to favour this construct

The second proposal retained CVC pricing butproposed
a CVC pricethat falls with the amountof CVC that is
dimensioned per AVC. Thisis similar to the dimension-
based pricingmodel that NBN Co has previously
offered, except itwould provide amore continuous price
path and provide additional flexibility for RSPs to choose

ACCC comments

Mbps and above. This seems to be driven largely by revenue sufficiency concerns, in not
wanting to drive low usage end customers to competing networks by increasing their AVC
charges and in helping to create a pathway for end customers with higher usage
requirementto transitionto more expensive AVC only higher speed offers.

NBN Co has, however, proposed productchanges atthe entry level. Thesechangesinclude
a new cheapervoice only offerand enablingthe price ofthe 25/5 Mbps productplus the
costs of current CVC usage to be boughtforunder $35 per month in line with the ACCC'’s
previously stated wholesale target price for the 12/1 Mbps broadband product. However, the
latter is accompanied by an approximate $4 per month increase in the costofan entry level
broadband service (of 12/1 Mbps) compared to its actual existing cost. NBN Co also
assumes the same CVC usage forthe 12/1 Mbps productwill carry over to the 25/5 Mbps
productwhen in practiceitcould promptan increase. Ultimately customers will choose
whetherto continue with their NBN service based on their total price, notonly AVC or CVC.

Addressingthe currentconcerns over costuncertainty would promote competition inthe
retail market and deliver better end-customer outcomes. This is because it would lower
barriers to entry, allow RSPs to improve their retail offers and reduce the potential for
demand side shocks (such as have been observed over COVID lockdowns) impacting retail
price or quality.

Reforming the productand pricing constructis adirectmeans by which to address the
currentuncertainty that surrounds costto supply over the NBN. Withoutappropriate reformit
would fall entirely to the price or side controls that are established in the SAU to moderate
costuncertainty.

The priceof CVC overageis a significant source of costuncertainty. Each ofthe product
constructs that RSPs presented to the working groups could significantlyreduce cost
uncertainty, as each would eliminate or significantly reduce exposure to significant cost
increases as CVC capacity per AVC increases over time. More particularly, each would
reduce the marginal costofadding more CVC per AVC from its currentlevel of
$8/Mbps/month to (or towards) $0.

Charging for CVCis unlikely to provide an efficient price signal that could promote more
efficientinvestmentin the NBN. This is because most ofthe network costsinvolved are
localised whereas the charges are applied on anationally consistent basis. Consequently,
another measure would be required to moderate localised demand (should any in fact be
required to allow for more efficient network upgrades). In any event, the current CVC
overage priceis significantly above the claimed long run marginal cost estimates that NBN
Co provided to theworking group.

Hence the case for retaining CVC charges appears to turn on whether this makes a material
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NBN Co proposed
productand pricing
construct

the level at which they dimensiontheir services. The
benefits ofthis model compared to the non-volumetric
proposal wereits ability to support additional retail
productdiversity and assist RSPs, particularly smaller
RSPs, to use the NBN and compete for both low and
high bandwidth customers.

RSPs were also of the view that to the extent CVC
charges were to remain in some form (which mostof
them did notfavour) then these charges should not
exceed the efficientcostofprovisioning additional
network capacity to meet forecastdemand.

NBN Co presented estimates (in $/Mbps/month) that had
been drawn from along run marginal cost study thatit
prepared. This study included the costs ofadding more
capacity in the transitnetwork, which is used to supply
all end-customers on the NBN, and also to address
localised bottlenecks in its access networks. A
substantial share of theincrease in costs appeared to
relate to some of its access networks rather than the
transitnetwork.

NBN Co also indicated thatitsaw CVC charges as
importantto itgenerating revenue more efficiently. That
isa CVC pricemodel would provide additional flexibility
to bring forward additional demand, as compared to an
AVC only price model, foragiven revenue requirement.
NBN Co noted that itwould find it more difficultto
supportlow use end-customers on the network under an
AVC only construct. Henceitdid notconsider thatthe
CVC charge should align with the costofsupplying
CVC.

NBN Co also presented its views on the productand
pricing constructthatitconsidered would address its
objectives while responding to concerns thatthe RSPs
had expressed. The key features were:

e AVC only pricing for speed tiers of 100 Mbps and
above

e For50 Mbps and below speed tiers:

e more frequentformula-based adjustmentof CVC

contributionto more efficientuse ofthe NBN, and/or whether there are viable alternatives to
supportlow use customers on the network withouta CVC charge.

The pricing proposal put forward by NBN Co to the working group processis similarto one
of thethree optionsitpresented in June 2021 in its initial SAU pricing consultation. Two
notable exceptions to this, which seemto be reflective of working group feedback, are the
new cheaper voice offer and the alignment of 25/5 Mbps and 12/1 Mbps broadband pricing.

NBN proposed anumber ofthe specific adjustments to its pricing model to reduce cost
uncertainty to some extent. These could be stepsin the rightdirection. However, itappears
that these steps could moderate but notovercome the underlyingissues stemming from
retention of CVC charges.

The immediate issue that was unresolved during the working group related to the prop osal
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inclusions inwhatwould remain a product forthe 50 Mbps speed tier. There would appearto be considerable meritin NBN Co

bundle of AVC and chargeable CVC once simplifying the price constructto AVC only for this speed tier from commencementof the
inclusions were used SAU, as it has proposedto do forthe 100 Mbps and higher speed tiers.

e nochangeto the effective CVC overageprice e Should NBN Co retain CVC charges for some speed tiers there will be a significant number
but this would ceaseto be offered under a of subsidiary issues to getrightincluding:

discountfromthe currentprice cap, and would

be charged on an as utilised basis e therate table to apply to the CVC overage charge (including whether this should be

dimensionbased), and the level ofthe charges to encourage RSPs to provision CVCto
e no additional charges should an RSP exceed a efficiently meet end-customer demand
nominated CVC utilisation threshold (as a

proportion of CVC provisioned). e the measures to militate againsttheimpactofdemand shocks such as observed over

the COVID restrictions
e NBN alsooutlined aplan to rebalance charges for

services thatare supplied over its 12 Mbps and 25 Mbps e the measures to avoid any additional operating complexity fromadual pricing model

speed tiers, to reduce the access charge for voice only e managing thetransitionso thatthe CVC pricing is of like-for-like effectas when higher
retail services, and align AVC charges for 12 Mbps and tier CVC entitlements could be shared across all AVCs before overage costs began to
25 Mbps speed tier that were used for a broadband accrue.

service (at a price that was above the current 12 Mbps

AVC charge). e Whilereformofthe NNI charges can be flowed through to end-userson acommercial basis,

) the changes should bereflected in the regulatory proposal to be submitted with the SAU.
e The annual price movements allowed for each ofthe

price points would be subject to CPI style capsto apply
on a“useitorloseit” basis, and the extent of
discountingwould be limited in various ways.

e RSPs provided some feedback to NBN Co on this
productand pricing constructwhen itwas presented.
They did notsee howthe retention of CVC charges for
the 50 Mbps plan could assistin keeping low use
customers on the network, norhowthe CVC charges
could materially assistin more efficient pricing for higher
use customers on the speed tier.

e RSPs also noted itwas notpossibleto provide detailed
comments as only indicative price pointshad been
disclosed which had notyet been linked back to the
efficientcostmeasures derived from a building block
model.

e A smaller RSP expressed concerns thatthe dual
constructmodel would need to deal with additional
operating complexity, and thatthere was considerable
riskin transition thatthe CVC pricing (inclusionsand
overage) mightnotbe appropriately adjusted to reflect
that more generous CVC inclusions on high-speed tiers
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Specification of
minimum quality of
service or performance
associated with
particular
products/prices so that
consumers getwhat
they pay for and to take
costsoutof the supply
chain through simplified
processes (includes
FTTN specific service
performance issues)

could no longer be shared across all AVCs.

In response NBN noted thatthere could be potential to
revisitthe pointatwhich itwould make available AVC
only pricingovertime or otherwisefinetuneits proposal.

An RSP raised the issue of the structure of NNI charges,
indicating thatthe currentjump in costbetween a 1Gbps
and 10Gbps NNI was prohibitively expensive for smaller
RSPs. NBN Co indicated thatitwas lookingto alter
these charges on acommercial basis.

Working group participants sought firm commitments
around maximum speeds and quality measures and
associated service assurance standards, with a
particular focus on the currentapproach ofonly
providing abroad speed range for FTTN services.

They also were keen forthe SAU to contain quality of
service specificationsand other measures to encourage
efficientinvestmentespecially under AVC only pricing.

NBN Co has indicated it proposes to introduce new
commitments in the SAU requiring itto take corrective
measures (within a3 week timeframe) when utilisation of
an aggregation network shared network element
exceeds 95% and to providereporting relating to
instances wherethis thresholdis breached and
associated remediation plans, along with general
remediation reporting. NBN Co said that in practice it
would plan network augmentation before the 95%
threshold.

It has also signalled including commitments in the SAU
to providefor reporting on the performance ofthe
network covering areas including network capability,
congestion, outages, service faults, recurring faults and
rightfirst-time installations.

NBN Co is proposingto make a number of quality commitments in the SAU in responseto
issues raised in the working group. However, NBN Co has notresponded in detail on
addressingthe FTTN measures other than to suggestthatit could be costly to remediate the
FTTN so that it supports the service quality thatconsumers have selected.

Public transparency over FTTN quality is aminimum responseto theissues. NBN Co could
also establish a network investmentand service improvement programfor FTTN consumers
in return for retaining its current price parity for products provided usingits FTTN
technologies and other access technologies. This would be similar to an approach that
Ofcomtook with BT that led to investments in less competitive areas. (Further background
can be found in pages 39to 41 ofthe Grex Consulting presentation to the Product & Pricing
Working Group). NBN Co could propose thisin its initial regulatory proposal. Other actions
that NBN Co could take include implementing productand pricing changes thatalign
maximum prices with service speeds, including aregulated minimum service standard with
respectto recurring drop-outs and associated remediation program for affected consumers.

If NBN Co does notaddress theseissues as partof the SAU, the ACCC could look to
develop detailed public reports as partofa record keeping rule to give visibility over the
guality of products provided using FTTN technologies.

We are concerned that NBN Co has selected an easy to meet portutilisationthreshold of
95% ofshared network elements as a basis for taking remedial action, havingindicated that
it would be likely to plan such action atthresholds lower than this. Itwill also operate on an
ex-postratherthan a pre-emptive basis. We note for example that Chorus in New Zealand
operates on the basis ofa pre-emptive, 90% threshold of Chorus ports. (Further detail on
this mechanismis set outin pages 14, 16 and 33 to 35 (inclusive) ofthe Grex Consulting
presentation to the Product & Pricing Working Group). We welcome the proposedinclusion
of other reporting metrics, butnote that only the outages and recurring faults metrics are
new, with the others already reported on under the WBA. NBN Co should undertake further
work on both the scope and level ofthe metrics. We consider thatregulatory oversight of
these metrics is desirable either via the SAU or a record keeping rule process.
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Formofregulatory
control

There seemed to be broad supportamong RSPs for .
ACCC'’s illustrative proposal of an annual weighted
average price cap (WAPC) derived fromthe building
block ARPU for non-competitive services, side controls
covering: an up-fronttariffapproval process; maximum
permitted priceincreases; specific CVC (as applicable)
and anchor productcontrols; measures to protect RSPs
and end customers from price movements arising from
using discretionary prolonged discounts instead of
permanentlower prices. R

Another WAPC proposal putforward by aworking group
participantincluded anchor productregulation ofthe
most popular producttier (50/20 Mbps) and specified
limits on pricing relativities between speed tiers
(although the latter is a second order issue at most).

NBN Co has signalled apreference for a revenue cap
given concerns aboutdownside demand risk. NBN Co
proposes thatitwould supplementthe revenue cap with
individual product price caps. Ithas also flagged a
mechanismwhereby longer termdiscounts would need
to be converted to SAU prices and take on relevant price
increase obligations.

A bindingregulatory control on NBN Co is necessary to protect customers from excessive
pricing, to encourage efficientuse ofand investmentin the network and to improve certainty
for RSPs and end customers.

Annual individual product price caps,aWAPC, a revenue cap or a hybrid arrangementthat
are based on the annual revenue allowance derived fromthe BBM are alternative means of
achieving these outcomes. However, they have some fundamentally differentincentive
properties, even if, in the case of the WAPC and revenue cap, similar side controlsare used
to try and apply to achieve similar pricing outcomes.

Under a pure revenue cap, if demand is lower than expected future prices can be increased
(viaan ‘unders’mechanism)in order to meet therevenue target. This means thatover time
NBN will earn the specified revenueirrespective of use ofthe network. With a WAPC, NBN
would earn more revenue for selling more than forecastand earn less revenue for selling
less than forecast. Accordingly, arevenue cap can dull incentives to outperformrevenue
expectations viaincreased outputand also to encourage areduction in outputto lower any
variable costs and thereby maximise profits. Arevenue cap can be tweaked to achievea
future pricing outcome more similar to thatunder a WAPC by limiting the amountofthe
‘unders or overs’that can be recouped in future.

The ACCC prefers a WAPC over a revenue cap because it provides stronger incentives on
NBN Co to meet or outperformits demand forecasts and thereby promote the use ofthe
NBN, both in terms of the number of connectionsand utilised bandwidth (to the extentthat
there isa CVC component). Italso provides for more flexibility to adjust prices to achieve
efficient pricing outcomes than is likely to be available under individual product price caps.

NBN Co has indicated a preference for a revenue cap given concerns aboutdownside
demand risk. This would giveitthe option of being ableto increase its future prices to meet
its forecast revenue expectations. Itis also proposing to introduce individual product price
caps for all products covered by the SAU that could potentially limitits flexibility to change its
prices within aregulatory period more so than underaWAPC.

Two issues feeding into whether to allow NBN Co to operate under a revenue cap rather
than a WAPC are therobustness of NBN Co’s currentdemand forecasts plus the expected
level of demand risk faced by NBN Co looking further ahead. Currentdemand forecasts are
based on NBN Co Integrated Operating Plan (IOP) forecasts that were prepared for NBN
Co’s annual corporate planning exercise. These will require additional consideration to
ensure they are suitable for regulatory purposes, including thatthey incorporate more recent
market developments that suggestreduced connections and bandwidth demand.

NBN Co has advised thatthe next IOP forecastwill not be available until early next year until
after itlodges the SAU, but before we make a decision to acceptorrejectit. Consequently,
there is potential for demand risk to be addressed to some extent by rebasing the new
forecasts that will become available.
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Low-income
products/measures

Proposals putforward by participants included low-
priced basic productssuch as a low-costbasic
connectivity product; supportfor apre-payment/flexible
on-offconnection thatwould allow consumers to control
their spend while still accessing the network; and low-
income subsidies/rebates for eligible consumers on

Looking further ahead, itdoes seem evidentthat NBN Co is facing further down side demand
risk from similar factors that make the currentIOP forecasts look optimistic, butthese could
resolve or become more predictable over time. Theseinclude the growing impactof 5G fixed
wireless competitionand new advances in video compression technology. This is notto say
there could also be a bandwidth hungry applicationthat could drive demand growth inthe
opposite direction at some stage, but there does notappear to be anything immediately
evidenton thehorizon.

In the face oflower than expected demand for NBN services, itis notevidentthatthe
appropriate response would be to increase prices. Moreover, this situation might be best
avoided ifeffortis made by NBN Co to develop better demand forecasts to underpin its
revenue expectations and pricing proposals.

On the matter ofside controls to apply underthe WAPC, we expect that NBN Co would need
to listits annual prices for the regulatory reset period in advance buthave the opportunity to
modify these with sufficient prior notice so long as they met the overall cap and other side
constraints.

There would be relatively generous price increase limits on individual product prices relative
to theoverall cap limitdesigned to protect customers fromlarge price shocks from
rebalancing ofprices.

There should be tighter individual product price controls onan entry level productto ensure
end-user accessibility and onthe CVC price given its importance to access seeker cost
certainty in combination with the potential high variability in demand for aggregation
bandwidth. The entry level product control will also serve as an anchor on the price
increases ofhigher speed tier products given the absence of strong individual controls on
these products. We favour an AVC productanchor atthe entry level is favoured as
experience suggestsifahighertier productis used, lower tier products areincreased in
priceclosetotheanchor.

Limitations on the use ofdiscounts are necessary to stop discounts becomingthe default
pricing structure and causing uncertainty by creating apriceincrease overhang. We
therefore envisage permitting discounting within ayear, but that the discounted prices do not
countas pricereductions for the purpose of allowing other prices to increase under the
WAPC. Longerterm discountswould form partofthe pricing structure and associated
pricing constraints.

We supportlow-cost measures that NBN Co can take to make more affordable products
available to RSP end customers.

To thisend, NBN Co is proposingto introduce acheaper voice onlyproductas partofits
SAU service offering. An appropriately price-controlled entry level broadband productcan
also be regarded as a componentin delivering affordable NBN services to lowincome (and
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plans up to the 100/20 Mbps speed tier.

e Workinggroup participants recognised thatideally
governmentwould fund more expansive options rather
than a cross-subsidyfromaccess prices. The
Department and ACCAN are collaborating onapolicy
proposal for broader low-income supportoutside ofthe
SAU process.

e NBN Co provided analysisthat suggested the costs of
comprehensive low-income subsidies would be
substantial (including the subsidy and extradelivery
costs).
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other) customers.

NBN Co has developed onacommercial basis an on/off broadband service for RSPs that
wish to use this to offer services to low-income customers. We would be receptiveto this
productbeing includedin the SAU.

Aside from these initiatives, we are supportive of more comprehensive low-income initiatives
such as productsubsidies to be funded by directgovernment subsidy rather than NBN
access prices for other customers given the substantial costs involved . Nevertheless, were
the governmentto issue a specific directive to NBN Co to deliver further initiatives viacross-
subsidy this would require our consideration under the SAU.
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