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1. Overview of the ACCC'’s explanatory material

Under section 152CJH of tl@mpetition and Consumer Act 20ACA), the ACCC
is required to publish on its website explanatogtemial relating to the non-
discrimination provisionsintroduced into Part XIC of the CCA as part of National
Broadband Network (NBN) reforms.

This explanatory material is designed to providelgnce to NBN Co and providers of
Layer 2 bitstream services over designated sugddgieEommunications networks
(collectively referred to as ‘network access preved on when they may negotiate
different terms with access seekers. This guidasitects the ACCC’s approach to
interpreting the non-discrimination provisions. TR€ CC recognises that a different
interpretation may be taken by the Federal Couniclvis ultimately responsible for
deciding whether the non-discrimination provisitiase been breached. This guidance
also does not prevent action from any other patygse interests are affected by a
contravention of the non-discrimination provisions.

This explanatory material covers:
e non-discrimination in the supply of declared sessgic
e non-discrimination in the carrying on of relatedities
* non-discrimination by a network access providdairour of itself
* non-discrimination in regulatory decisions madehry ACCC

* limited exemptions from the non-discrimination psons

It also covers the ACCC'’s approach to enforcingrtbie-discrimination provisions and
the ACCC's requirements with respect to the lodgamé statements of differences by
network access providers.

The ACCC intends to take a pragmatic approachdamtmn-discrimination provisions
with the aim of achieving efficient and competitwatcomes for both industry and
consumers. Of particular note, the ACCC does nosider that the provisions have the
effect of requiring that all Access Agreements lestwa network access provider and
its access seekers are identical in all circumstsaad at all points in time.

Where differences across Access Agreements aréfiddnthe ACCC will investigate
whether access seekers belonging to the samehaasdeen given aqual
opportunityto obtain the same term, condition or treatmdraictess seekers belonging
to the same class have been given an equal oppgrtambtain the same term,
condition or treatment, the ACCC will generally sater that the non-discrimination
obligations have not been breached.

! Section 152CJH refers to ‘anti-discrimination’ piions. The relevant provisions are also refeteed
as ‘non-discrimination’ throughout the legislatidihe ACCC will adopt this latter terminology in shi
explanatory material.
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Importantly, this means that network access prasidee not obliged to unilaterally
amend all Access Agreements in response to a eliféerin term, condition or
treatment in a single Access Agreement. Rathareans that network access providers
that give access seekers in the same class antopiyto request that their Access
Agreement be amended to incorporate the differanterm, condition or treatment,

will not be taken by the ACCC to have discriminabstiveen access seekers.

Network access providers will also be able to biially negotiate with access seekers
for terms and conditions which differ from the stard set(s) of terms and conditions,
provided access seekers in the same class areysieingly offered the opportunity to
amend their Access Agreements in response to titemmes of those negotiations.

If access seekers within the same class have eatdigeen an equal opportunity to
obtain the same term, condition or treatment, t&&€& will consider whether the
difference in opportunity is inconsistent with fbeg-term interests of end-users. That
is, a difference in opportunity will not be congieé to be discrimination between
access seekers if it is consistent with the lomgrti@terests of end-users. The ACCC
considers that this approach is consistent withstatitory object of Part XIC.

Discrimination against an access seeker will bendky the ACCC to be permissible if
it considers it to be consistent with the legislatexceptions to the provisions.

This explanatory material is designed to providgetof high level principles to guide
network access providers as to when they may reggalifferent terms with access
seekers and when they need to give access sebkaypportunity to amend their
Access Agreements in response to these negotiafiblesACCC has also identified
examples of particular differences that would ouldanot be taken to have breached
the provisions, in order to illustrate how the AC@All apply the high level principles.
The ACCC does not provide an exhaustive list ofchreduct likely to raise concerns.

The ACCC has also identified certain conduct whécht high risk of breaching the
non-discrimination provisions. In particular, netwaccess providers will not be able
to favour a particular access seeker based onzé@ttheir customer base (and their
represented value to the network access provigeojfbring volume discounts.

Regarding the provisions relating to non-discrintiorain regulatory decisions, the
ACCC will not include in an Access DeterminationBinding Rule of Conduct terms
and conditions which differ between access seekithin the same class, unless the
differences are consistent with the long-term edés of end-users. The ACCC will
also ensure that terms and conditions in theseumsits do nandirectly discriminate
between access seekers.

Importantly, the ACCC does not interpret these @ions to mean that it cannot make
an Access Determination or Binding Rule of Condwith terms and conditions that
differ from those in pre-existing Access Agreemeiftss is because the terms and
conditions in an Access Determination or BindindeRaf Conduct should be available
to all access seekers who wish to avail themseli/d®se terms and conditions.

The ACCC is required to keep this explanatory maltep-to-date. The ACCC intends
to review the operation of the non-discriminatignysions and the relevance of this
explanatory material as necessary.
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2. Consultation process

On 11 July 2011, the ACCC released the issues papplanatory material relating
to the non-discrimination provisions for NBN Co gmaviders of declared Layer 2
bitstream services over designated superfast t@exmications networks’.

The issues paper sought views from stakeholdeesrarmber of specific questions
relating to the operation of the non-discriminatprovisions, as well as comments
on other matters.

The ACCC received a number of submissions to sheefs paper, which are
available on the ACCC website. The ACCC has takenvtews of stakeholders into
account when formulating this draft explanatory enat.

The ACCC is now seeking submissions from stakehslde the draft explanatory
material, including any views on the ACCC'’s appto&z applying the non-
discrimination and related provisions.

The ACCC also notes that it received a Special s&téndertaking from NBN Co on 5
December 2011. The Special Access Undertakingasadle on NBN Co’s website.
The explanatory memorandum to fhelecommunications Legislation Amendment
(National Broadband Network Measures — Access Ayeaments) Bill 201{the TLA
Bill) states that the ACCC would refer to its guida on the non-discrimination
provisions in assessing a Special Access UndegdKihe ACCC is therefore also
taking this opportunity to seek views on whether¢hare further issues relating to the
non-discrimination provisions that are raised hyeass of the Special Access
Undertaking.

All submissions received will be considered pulbnl posted on the ACCC’s website.
If stakeholders wish to submit commercial-in-coefide material, they should submit a
public and a commercial-in-confidence version @iitisubmission. The public version
of the submission should clearly identify the comerad-in-confidence material by
replacing the confidential material with an apprag symbol or ‘[c-i-c]'.

The ACCC prefers to receive submissions in eleatrfmym, either in PDF or
Microsoft Word format which allows the submissiexttto be searched.

Submissions will be accepted until 5:00 pmForday 3 February 2012 Any
submissions received after this day may not beidered.

2 Revised Explanatory Memorandum to the TLA Bill12.
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Please forward submissions to:
ndexplanatorymaterial @accc.gov.au

For further information, please contact:

Evan Lutton

Communications Group

Phone: (03) 9290 1833

Email: evan.lutton@accc.gov.au

It is expected that the ACCC will be in a posittorpublish the final explanatory
material shortly after the receipt of submissianghis draft explanatory material.
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3. Background

3.1. Legislative framework

Non-discrimination provisions were introduced iRtart XIC of the CCA by the
Telecommunications Legislation Amendment (Nati@nahdband Network Measures
— Access Arrangements) Act 2QiHe TLA Act).

The non-discrimination provisions apply to NBN Galgroviders of Layer 2
bitstream services over designated superfast t@lexmications networRs
(collectively referred to as ‘network access prevsd for the purposes of this
explanatory material).

In the explanatory memorandum to the TLA Bill, thRevernment states that its
objective in introducing the NBN-specific provis®is to ensure that the obligations
placed on NBN Co can effectively prohibit discrimiion, while also promoting
economically efficient outcomes that do not lessempetition? The explanatory
memorandum notes that, even though NBN Co is aeglatd-only provider, it may
have incentives to favour certain access seeketsasiits largest and most
remunerative customers at the expense of smalgepf

The provisions that apply to other designated gapetelecommunications network
operators were introduced as part of broader ‘Ipialing field arrangements’. The
effect of these arrangements is that designateeragh networks must be wholesale-
only, and that the operators of such networks rmugply a Layer 2 bitstream service
on an open-access and non-discriminatory basiselfagangements are intended to
ensure that end-users have access to the samegumadity superfast broadband
services, regardless of the network provider, arassist NBN Co in meeting its
objectives nationally by ensuring it operates anae level regulatory playing fiefd.

Sections 152ARA(1) and 152AXC(1) of the CCA provitlat network access
providers must not discriminate between accessss@k complying with their
category A and B standard access obligations.

Sections 152ARB and 152AXD of the CCA provide thetwork access providers
must not discriminate between access seekers itatinging on of activities related to
the supply of declared services. Related activitiekide trials, developing or
enhancing services and providing information alibese activities.

Sections 152ARA(7) and 152AXC(7) of the CCA provttlat a network access
provider must not discriminate in favour of itselfthe supply of declared services.

®The provisions relating to designated superfdsttenmunications network providers will take effect
on 12 April 2012 or on an earlier date set by Rnodtion.

* Revised Explanatory Memorandum to the TLA Bill42.

® Revised Explanatory Memorandum to the TLA Bill 49.

® Revised Explanatory Memorandum to the TLA Bill14.
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In addition to the obligations placed on networkess providers, the ACCC is
prohibited under sections 152BCB(4A) to (4C), 15B84G) to (4J), 152BDA(4A) to
(4C) , and 152BDA(4G) to (4J) from making an AccBstermination or issuing a
Binding Rule of Conduct in relation to services\pded by network access providers
which has the effect (direct or indirect) of disamating between access seekers.

There are, however, limited circumstances in widisicrimination by network access
providers in the supply of declared services ohinitegulatory decisions made by the
ACCC is expressly permitted. Specifically, the pstmns expressly allow
discrimination where a network access providerreasonable grounds to believe that
an access seeker would fail (to a material extendpmply with the terms and
conditions on which the network access provider s with its relevant standard
access obligations.

3.2. The role of the ACCC

Under section 152CJH of the CCA, the ACCC mustsa as practicable, publish on
its website explanatory material relating to the-agscrimination provisions.

The explanatory memorandum to the TLA Bidites that the purpose of this
explanatory material is to provide industry withdance on when they may negotiate
different terms with network access providesss noted earlier, the explanatory
memorandum to the TLA Bill also states that the A @ould refer to that guidance in
assessing a Special Access Undertaking.

The provisions do not define what constitutes ‘dimmation’ or ‘discrimination
between access seekers'. In this context, the eafdey material provides guidance to
industry as to when particular differences in teromnditions or treatment of access
seekers are likely to amount to a contraventiothefon-discrimination provisions. It
includes examples of key conduct of potential comteit is not exhaustive.

In addition to guidance on the operation of thevmions, the ACCC'’s explanatory
material provides guidance on the ACCC'’s intendgatr@ach to enforcing compliance
with the non-discrimination provisions.

Under sections 152BEBA to 152BEBG of the CCA, neknaccess providers are
required to provide the ACCC with a ‘statement iffiedences’ where an Access
Agreement contains terms and conditions which dfffeam those set out in a Special
Access Undertaking, Standard Form of Access AgreeoreAccess Determination.
The ACCC has arole in determining an appropriatenffor the ‘statement of
differences’ and of maintaining a registry of thessements on its website. The
explanatory material provides guidance on thesegsses.

The explanatory material must be kept up-to-dateveilt be reviewed by the ACCC
on a periodic basis.

" Revised Explanatory Memorandum to the TLA Bill,163.
8 Revised Explanatory Memorandum to the TLA Bill12.
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3.3. Regulatory context

The non-discrimination provisions operate withibraader regulatory and legislative
framework that regulates both price and non-peces and conditions of access to
wholesale telecommunications services in Australia.

The non-discrimination provisions are an elemerRart XIC of the CCA, which sets
out a telecommunications access regime. The objdeart XIC is to promote the long-
term interests of end-users of carriage serviaesf services provided by means of
carriage services.

Part XIC provides a number of different mechanisonghe establishment of terms and
conditions of access to declared services.

First, terms and conditions may be set out in ace8s Agreement, as agreed to
between an access seeker and network access pravild Co may also formulate a
Standard Form of Access Agreement that sets autstand conditions upon which
NBN Co, if requested by an access seeker, must iebean Access Agreement. This
does not prevent NBN Co from entering into an Asckgreement that sets out terms
and conditions that are not the same as the temchs@nditions set out in the Standard
Form of Access Agreement.

Second, terms and conditions may be set out ireai8lpAccess Undertaking, an
Access Determination and a Binding Rule of Condiikese are collectively referred
to as regulatory instruments. As noted earlier, NBiNlodged a Special Access
Undertaking with the ACCC on 5 December 2011.

Part XIC establishes a ‘hierarchy’ to determinechiiterms and conditions of access
are to apply between a network access providenaratcess seeker to the extent of
any inconsistency between an Access Agreement asglgatory instrument. Terms
and conditions in regulatory instruments will npply to the extent that they are
inconsistent with terms and conditions containeddness Agreements.

In the event that any term or condition cannotdpread commercially between access
seekers and a network access provider, accessseaig be able to seek access to
services on the terms and conditions that areatlailn the regulatory instruments.

The non-discrimination provisions sit within thraiinework. However, they do not
form the sole basis, within this framework, on whibe applicable terms and
conditions (including price) are to be establishgte ACCC does not consider that the
non-discrimination provisions require that the &alale terms and conditions be
reasonable (as defined in section 152AH of the COA)hat the available terms and
conditions must necessarily suit the particulardsesnd requirements of access
seekers. Rather, the provisions are designed tesslthe potential for network access
providers to favour or disadvantage particular asszekers relative to others.
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4. Application of the non-discrimination
provisions

Whilst the intention of the legislation is to ensdihat services over the NBN and
designated superfast telecommunications netwogksnade equally available to all
access seekers, it clearly contemplates that diffags in terms and conditions between
Access Agreements will arise under certain circamsss.

The ACCC has identified three primary circumstanghsre differentiation between
access seekers may arise:

» First, where a network access provider offers ckffie terms and conditions to
one or more access seekers as compared to otlesisamekers.

* Second, where a network access provider appliesaiime terms and
conditions to one or more access seekers in aeiffenanner than other
access seekers, or otherwise treats them diffgrentl

* Third, where a network access provider offers traesterms and conditions to
access seekers, and treats them in the same mhanh#re impact is different
between access seekers (sometimes described mecthdiscrimination).

The ACCC does not consider that any and all diffees in terms, conditions or
treatment will amount to ‘discrimination betweert@ss seekers’. That is, the ACCC
does not consider that network access providetdwitequired to enter into Access
Agreements with all access seekers on identicaldend conditions or treat every
access seeker in exactly the same manner.

Any differences in terms, conditions, the applicatof standard terms and conditions
or treatment between access seekers will, howbeerpnsidered under a set of criteria
developed by the ACCC, which it will use to assehsther the particular differences
are discriminatory (these criteria will be refertedas the ‘non-discrimination

principle’ and are discussed in detail in sectidhlZelow). These criteria will look at
the reasons for the differentiation between acseskers.

As noted in section 3.3, in the event that any termondition does not suit the needs
or requirements of particular access seekers,\hiegtill be able to seek access to
services on the terms and conditions set out iaerotgulatory instruments, or further
negotiate with the network access provider. Acédggeements will also continue to be
subject to the broader competition provisions urithet IV and XIB of the CCA.

The ACCC'’s process and the relevant criteria atinea in Table 1 and described in
further detail below.

° For example, this is demonstrated by the requirtme network access providers to lodge statements
which outline these differences. See also RevisgdaBatory Memorandum to TLA Bill, p. 146.
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Table 1: ACCC process for applying the non-discrimmation provisions

Statement of difference lodged and/or
access seeker complaint made

\ 4

Does the conduct satisfy the
‘non-discrimination principle’?

v v
Yes — conduct is No — conduct is
not considered considered
discriminatior discrimination
\ 4 Y
No further action Is the conduct exempt

from the provisions?
[

No Yes

A 4 A

Potential No further action
enforcement action

After a statement of differences is lodged or upsneipt of an access seeker
complaint, any relevant difference(s) in terms,ditans or manner of treatment or
impact between access seekers will be assessetsata ‘non-discrimination
principle’ outlined below in section 4.1.

If a network access provider is considered by tR&€& to have engaged in
discriminatory conduct, the ACCC will then asse$®iler the conduct falls within the
limited express exemptions to the non-discrimimapoovisions. These exemptions are
discussed in section 9.

In the event of a breach of the obligations, theC&0will consider the range of
enforcement options available as outlined in sactib.

4.1. The non-discrimination principle

Whether the ACCC considers that a difference betwee terms, conditions or manner
of treatment between access seekers is discrimynaith depend on whether it
satisfies the ‘non-discrimination principle’. Tharnziple is as follows:
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A network service provider will not be taken by th€ CC to have ‘discriminated
between access seekers’ where either:

(a) access seekers belonging to the same clasdbamegiven arqual opportunityto
obtain the same term or condition, or receive Hmestreatment (the first limb); or

(b) any differences in opportunity between acceskears belonging to the same class
areconsistent with the statutory object of Part Xdfthe CCA (the second limb).

This principle does not apply to conduct raisingaarns under sections 152AXC(7)
and 152ARA(7) which prohibit a network access pdevifrom discriminating in
favour of itself. The ACCC'’s approach to applyihgse provisions is outlined in
section 7.

4.1.1. Belonging to the same class

In certain circumstances, network service proviaalsbe able to offer different terms
and conditions to different classes of access se¢lt&t is, to treat differemtassesof
access seekers differently). Access seekers widbbsidered by the ACCC to belong

to a particular class where it can be establishatithose access seekers have particular
requirements or characteristics.

The ACCC intends to take a purposive approach teraening whether certain access
seekers warrant differential treatment, and theeefall within a particular class. In this
regard, the ACCC will look at the circumstances@umding the offering of a

particular term or condition, or surrounding a atar manner of treatment, to
determine whether distinguishing separate classascess seeker is appropriate. If a
network access provider considers that it is apjatgto divide access seekers into
different classes, the onus will be on the netvamess provider to demonstrate to the
ACCC that the classes are consistent with thisagad.

Any differential treatment between classes of acsegkers must, however, directly
relate to and reflect any dissimilarity in charaistéc or requirement. That is, there
must be a causal link between the differentiatiod e particular characteristics or
requirements of the relevant class.

When considering differential terms, conditiondreatment, and therefore whether
particular access seekers belong to the same t@sa8CCC may consider one or more
of the following factors:

« the relevant downstream retail and/or wholesaléatan which the access
seekers operate or intend to operate;

» the relevant product or service being acquiredyerikely to be acquired, by
the access seekers; and/or

» the particular technical or operational charactiesf the relevant access
seekers.
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Generally, the ACCC will define the relevant clémsmost terms and conditions of
supply by the relevant downstream retail or whd&egzarket. That is, all access
seekers who compete in that market, using the gaoaict or service supplied by the
relevant access provider, will generally be congdéo belong to the same class.
Relevant downstream retail markets would likelylude broad markets for the supply
of phone and broadband internet services to atyasfeesidential, business or
enterprise customers or for the supply of intepmetocol television (IPTV) services.
Product or service classes may be narrower, encssimgponly those access seekers,
for example, acquiring a multicast service for IPGVa broadband service designed
for mission critical end-users (such as hospitals).

Technical and operational characteristics refarn@ccess seeker’s information
technology systems and infrastructure, their agseise nature and/or extent of their
expertise. It does not incorporate factors sudh@sotal number of end-user services
or customers, the volume of capacity purchasetle@atcess revenue paid by the
access seeker. Similarly, differences in the usehich an access seeker puts a
particular product or service will not be sufficiga establish the existence of a
separate class.

Is it possible to offer a term or condition, or gispecial treatment to a single access
seeker?

In most circumstances, it is unlikely that ACCClhaitcept the existence of a class
consisting of a single access seeker, but will labthe broader class that may be

appropriate. Any differential treatment being off@éito a single access seeker will atja
minimum need to be consistent with the object aof R&C, pursuant to the second limb
of the non-discrimination principle.

4.1.2. The first limb: Equal opportunity

Network access providers will be required to prevatcess seekers belonging to the
same class with an ‘equal opportunity’ to obtairtipalar terms, or conditions, or to
receive the same treatment, except where diffessimcepportunity are consistent with
the object of Part XIC of the CCA.

This does not require that network access provieetar into Access Agreements with
all access seekers within the same class on idétdicns. Rather, they will need to
ensure that any relevant term, condition or maohé&eatment is offered to access
seekers belonging to the same class.

If a particular term or condition is offered to aticess seekers, but the ability of an
access seeker to rely on the more favourable aspétitat term or condition is
contingent upon the access seeker having particbhlmacteristics (such as a particular
number of end user services), the ACCC would cansidhether the condition directly
relates to and reflects a relevant dissimilarigydecussed in section 4.1.1 above) in
characteristics or requirements between accesgisedlat is, whether they belong to
different classes. Where the differential treatndraccess seekers under the relevant
term or condition does not reflect the particulaam@cteristics of the class, the ACCC
would consider that access seekers belonging taldss have not been provided with
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equal opportunity. This is because the access sebkinging to the same class but
which do not have the relevant characteristic(s)ldde excluded from or unable to
take advantage of the term or condition.

That is, it is not sufficient for a network accesevider to offer a single term or
condition to all access seekers belonging to theesaass in order to provide equal
opportunity, if that term or condition in fact als for differential treatment between
access seekers. The actual terms, conditionsaintest that the access seeker receives
by reason of the operation of those terms and tiondiis also important in assessing
whether equal opportunity has been provided.

The above approach means that network access prewitht bilaterally negotiate
different terms and conditions with access seefkens those set out in a Special
Access Undertaking, Standard Form of Access Agreemrean Access Determination
will not be taken by the ACCC to have discriminabetiveen access seekers, provided
the terms are offered to all access seekers isame class. In this regard, access
seekers will be able to identify the different terand conditions being offered to other
access seekers through the statements of diffesevadlable on the ACCC website.

Network access providers will also need to enduaiethey provide access seekers with
equal opportunity to receive the same treatmerdpptication of terms and conditions,
as others within the relevant class if speciall@raative arrangements, systems or
processes are being provided.

Can | offer terms which differ from those in anséixig Access Agreement?

A network access provider will not be taken by A@&CC to be in breach of its
obligations by offering different terms and conalits from those in an executed
agreement, provided it makes any relevant ternte@ditions available to access
seekers within the relevant class (regardless eftidr they are party to an existing
agreement).

4.1.3. The second limb: Consistent with the object of
Part XIC

Where an access seeker has been given a differenpportunity compared to access
seekers belonging to the same class, the netwodsagrovider will not be taken by
the ACCC to have discriminated between access seelteen the difference in
opportunity is consistent with the object of PalCXf the CCA.

The ACCC considers that this approach is consistéhtthe legislative framework
(that is, the inclusion of the non-discriminatiaoysions in Part XIC of the CCA) and
with the objectives of the legislation as outlinedgection 3.1.

The object of Part XIC is to promote the long-temerests of end-users of carriage
services or of services provided by means of agerservices.
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In determining whether a difference in opportumstgonsistent with the long term
interests of end-users, the ACCC will have regarthé extent to which the
differences:

* undermine the promotion of competition in marketslisted services;

* hinder any-to-any connectivity in relation to cage services that involve
communication between end-users; and/or

« discourage the economically efficient use of, acwhemically efficient
investment in, infrastructure by which telecommatimns services are
supplied and any other infrastructure by whichdetemunications services
are, or are likely to become, capable of being begp

Whether a difference in opportunity is consisterthwhe long-term interests of end-
users will require a balancing of these factors.

On the competition side, the ACCC would considerlikely state of competition
‘with or without’ the difference in opportunity. Fexample, it would consider whether
the differentiation is likely to raise barriersdntry for certain access seekers.

In respect of the economically efficient use of angestment in infrastructure, the
ACCC would consider factors such as:

* whether the difference in opportunity reflects amgterial and quantifiable
differences in the underlying cost of supply totjgatar access seekers;

« the extent to which any difference in opportunitiyl veduce (or increase) the
incentives for investment and/or innovation.

The ACCC considers that this approach will allouwaek access providers to respond
to requests from access seekers for different tarrdsconditions where there are
guantifiable and material efficiency benefits (Whwan be passed on to consumers)
and where it does not negatively impact on compaetit
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5. Non-discrimination in the supply of declared
services

This section provides some additional guidanceaw the ACCC will assess whether
a network access provider has discriminated betweeess seekers in the supply of
declared services. This includes examples that dstraite how the ACCC will apply
the non-discrimination principle.

The sections of the non-discrimination provisioglating to the supply of declared
services are contained in sections 152ARA(1) ar®BAXE (1) of the CCA. They state
that network access providers must not discrimibateieen access seekers in
complying with their category A and B standard asoabligations respectively.

The standard access obligations require networ&sagoroviders to supply declared
services on request; permit interconnection atifeés on request; and supply any
service by means of conditional-access customapent that is necessary for
effective access to declared servit®éBhere are a number of limitations to the standard
access obligations, including where supplying #r@ise prevents an existing access
seeker from obtaining a sufficient amount of thevise to meet its actual, or

reasonably anticipated, requirements.

When assessing whether a network access providesrigaged in discriminatory
conduct, the ACCC will first consider whether tlenduct directly relates to

complying with the standard access obligationsaggneral rule, the terms and
conditions on which a network access provider golnply with its standard access
obligations are set out in an Access Agreementaadard Form of Access Agreement,
a Special Access Undertaking, a Binding Rule ofdimt, and/or an Access
Determination.

These terms and conditions typically relate to:
e price, product characteristics and technical spetibns;
e service provisioning;

* customer management terms such as ordering amtybtkchnical support,
dispute management and information provisioningt an

e network management terms such as systems tesétwgork upgrades, fault
reporting and rectification.

Network access providers may in general negotidfierences in these terms and
conditions between access seekers that belondfeoethit classes. As described in

10 Competition and Consumer Act 205%. 152AXB(2), (4) and (5) and ss. 152AR(3),d5dl (8). The
category A standard access obligation includestiaddi equivalence requirements for fault detegtion
handling and rectification of a technical and ofieral quality and timing, and billing information.
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section 4.1.1, the ACCC may take the following eleggristics into account when
determining whether access seekers are in the casse

« the relevant downstream retail and/or wholesalékatan which the access
seekers operate or intend to operate;

» the relevant product or service being acquiredyerikely to be acquired, by

the access seekers; and/or

» the particular technical or operational charactiesf the relevant access
seekers.

The remainder of this section provides some wogkeamples of key conduct of
concern, and how the ACCC will apply the non-disenation principle.

Example 1: Negotiating a volume discount

Concerns have been raised in relation to volumsodisting, in that an access seek
that negotiates to receive a discount based ommltould gain an advantage ove
other firms in the sectdt.This is primarily an issue with the dynamics ofremt

downstream telecommunications markets (such asehaokicentration), and may (
may not be the case in the future or in other nmarke

Consider an example where an access seeker negaiablume discount for a bag
entry-level service with a network access providéis discount is not subsequent
offered to other access seekers that purchase ioienes.

Access seeker classes

In considering whether the network access provilengaging in discriminatory
conduct, the ACCC would first consider whetherrflevant access seekers belon
to the same class for the purposes of a price digctn this example, the discount
based on the number of end-user customers of tesaseeker. Since the ACCC

would not generally consider the number of end-ugsstomers to be a relevant basi

for identifying different classes of access seekieérgould look to the broader class
that may be applicable. This would likely be thedarct purchased and/or the
downstream market served.

Equal opportunity

Second, the ACCC would consider whether all acseskers that purchase the
product or serve the same downstream market haredieen an equal opportunity
to obtain the discount. In this example, the nekwamrcess provider has not offered
this discount to other access seekers. Theretorauld not have satisfied the first
limb of the non-discrimination principle.

If the network access provider offered a discoaralt access seekers, but the

(er

5iC
y

S

availability of the discount was conditional on tredume of services purchased, th

" Revised Explanatory Memorandum to the TLA Bill42.

Draft explanatory material relating to anti-discimation provisions—December 2011

17



would also not satisfy the first limb of the norsclimination principle. This is
because the offer is conditional on the volumeeo¥ises purchased, which is not a
relevant basis on which access seekers are coedittebelong to a different class
(and thereby able to be offered different terms @titions).

Consistency with the object of Part XIC

As the ACCC considers that the volume discount @awit satisfy the first limb of
the non-discrimination principle, it would only cider the volume discount to be
non-discriminatory if it is consistent with the pterm interests of end-users. In this
regard, the ACCC would consider whether the voldiiseount encourages the
efficient use of, and investment, in network infrasture and whether it undermings
the competitive process in the relevant markets.

The volume discount could be considered to prorti@esfficient use of network
infrastructure if the network access provider camdnstrate to the ACCC, and the
ACCC is satisfied, that there are material and fiable cost savings to the
network access provider in having a larger numibend-users served by a smalle
number of access seekers.

-~

On the other hand, given the current concentraddare of downstream
telecommunications markets and depending on howdhene discount was
structured, the discount may provide one or twessseekers with a systemically
lower cost structure than other access seekers.cbaid in turn enable them to
charge lower retail prices or maintain higher masghan other access seekers,
which might undermine the competitive process iwmistream markets.

If the volume discount were to undermine the comtigetprocess in downstream
markets and this effect outweighed any potenti@iehcy gains as a result of cost
savings at the network level, the ACCC would likebnsider the volume discount to
be inconsistent with the long-term interests of-asdrs. Therefore the volume
discount would also fail the second limb of the faiscrimination principle, and
would not be permitted.

Conversely, the ACCC would consider a volume distoo be non-discriminatory if
any efficiency gains outweighed any negative eff@ct competition in downstream
markets.

Network access providers may offer terms and cawditthat allow access seekers to
choose the supply arrangements that best suitghgicular business requirements,
such as different billing methods and levels ohtecal support. Whilst this may lead
to different outcomes between access seekers, @&CAwill generally not consider

this to be discrimination, provided that acces&eeein the same class are reasonably
able to obtain each outcome.

Example 2: Negotiations for billing arrangements

Consider an example where a network access prooftles a single flexible term to
all access seekers that requires each access seelegotiate or agree with the
provider on the method for receiving and payingsbih this example, an access
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seeker requests, and receives, a particular bitingat that is specifically tailored t
its business-to-business systems.

Access seeker classes

In considering whether the network access provilengaging in discriminatory
conduct, the ACCC would first consider whetherrtlevant access seekers belon
to the same class. In this example, different lmssrto-business systems would
constitute a legitimate difference in operationalezhnical requirements. As such,
providing a different billing format that is specito a particular system would not
itself be considered discrimination.

Equal opportunity

Second, the ACCC would consider whether accesegediat utilise the same
business-to-business systems have been given ahaaportunity to obtain access
to the same billing format. In this example, thewnwek access provider would have
to ensure that once the particular arrangemenbéas offered to one access seek
it allows other access seekers utilising the sayatems to take advantage of that
arrangement.

Consistency with object of Part XIC

To the extent that equal opportunity is not giverdascribed above, the ACCC
would finally consider whether the decision of tretwork access provider is
consistent with the long-term interests of end-sis€éhe ACCC would consider suc
factors as whether there are quantifiable and maht=st savings to the network
access provider, and what the impact may be ondhpetitive process in the
relevant markets.

The ACCC considers that, in most scenarios, it @ inconsistent with the long-
term interests of end-users to deny a request &noiaccess seeker to utilise a
particular billing arrangement where such a reghastbeen allowed for another
access seeker.

of

The ACCC recognises that a network access prow@dgrneed to prioritise treatment

to certain access seekers (either directly or @udly) in order to efficiently and
effectively manage network operational tasks. Bsthscenarios, the ACCC will

generally have regard to the network access prosigeocess for dealing with access

seekers and whether its decisions are free frotesys biases towards particular
access seekers.

Example 3: Providing priority technical support

Consider an example where an access seeker requastsiate technical support
from the network access provider due to an emesgnat only affects that
particular access seeker. The network access okas given all access seekers
same terms and conditions related to technical@pphe network access provide
decides to prioritise this access seeker in theugu

the

=
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Access seeker classes

In considering whether the network access provilengaging in discriminatory
conduct, the ACCC would first consider whetherrélevant access seekers belong
to the same class. In this example, the distingugsbharacteristic is not a standarg
operational characteristic of the access seekearbeimergency scenario. The ACCC
would instead look to the broader class that magdmicable, such as the product
purchased and/or the downstream market served.

Equal opportunity

—

The ACCC would then consider whether all other as@®ekers who purchase thg
product or serve the same downstream market haredieen an equal opportunity
to receive the same treatment. There may be amangLthat due to the priority
treatment given to one access seeker, other aseekesrs in the ‘queue’ have not
received equal opportunity for technical support.

However, the ACCC would also look at the networkess provider’s decision
making processes and whether other access seeksnsilar emergency situations
receive similar priority treatment. The ACCC woualdo look to whether the
network access provider is consistently favouringeglecting particular access
seekers.

Consistency with object of Part XIC

To the extent that equal opportunity is not givikie, ACCC would finally consider

whether the decision of the network access provgleonsistent with the long-term
interests of end-users. It is likely that, in tkcenario, the decision to give priority

treatment to this access seeker is consistenttivgtiong-term interests of end-users.
This is because the decision has been made fi®esta#mic bias towards a particular
access seeker, and as such is unlikely to undertimeneompetitive process between
access seekers and it may also promote any-toeamectivity.

The following types of conduct and terms and coodg are generally not relevant to
complying with the standard access obligations,waifidherefore not be captured by
the non-discrimination provisions that relate te supply of declared services:

» activities related to the supply of declared sasifdiscussed in section 6);

» contracts between network access provider and siseeker not related to the
supply of declared services (such as network cocisbn); and

« supplying services to access seekers that are éxsnpthe definition of
service provider (such as electricity and othdityproviders).
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6. Non-discrimination in the carrying on of
related activities

This section of the explanatory material providese additional guidance on how the
ACCC will assess whether a network access providerdiscriminated between access
seekers in carrying out ‘related activities’. Thsludes examples on how the ACCC
will apply the non-discrimination principle as do#d in section 4.

Under sections 152ARB and 152AXD of the CCA, a meknaccess provider must not,
in carrying out activities related to the supplydetlared services, discriminate
between access seekers. The following are spectdibd related activities for the
purpose of these provisions:

» developing a new eligible service;
* enhancing a declared service;

* extending or enhancing the capability of a facibtytelecommunications
network by means of which a declared service iss tw be, supplied;

» planning for a facility or telecommunications netwbdy means of which a
declared service is, or is to be, supplied;

* an activity that is preparatory to the supply ofezlared service;
e an activity that is ancillary or incidental to thepply of a declared service; and
« giving information to service providers about arfiyh® above activitie&.

The CCA does not include any express exceptiorismbald allow discrimination
between access seekers in relation to the caronngf related activities.

The following sections set out some principles thatACCC will follow in applying

the non-discrimination principle in relation toatdd activities. Although these
principles are described with reference to speco#fiated activities, the ACCC
considers that they can also be applied by netaockss providers in their interactions
with access seekers on operational matters moergén

6.1. Product development, service and facility
Improvements and preparing for supply of services

This section deals with the related activitiesub-sections (1)(a) to (e) in sections
152ARB and 152AXD.

12 See ss. 152AXD and 152ARB of the CCA.
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The ACCC does not consider that the non-discrinongtrovisions always require
network access providers to ensure that accessrsegtually participate in these

activities. The ACCC recognises that there wilcireumstances when, for operational

or practical reasons, network access providershmeagquired to prioritise certain
tasks or sequence tasks performed for access seerlaartain ways, in order to
provide their services most effectively and effitlg.

Example 4: Trial of new or enhanced services

Consider an example where a network service provsdereparing to conduct a trial

of a new product or an enhanced version of aniegigroduct. A number of acces

seekers indicate that they would like to particgatthe trial, but due to commercial

and/or operational constraints, the network acpes@ader can not accommodate
access seekers in the trial. In order to procedu tve trial, the network access
provider selects the access seekers that willgpaate and those that will not.

Access seeker classes

In applying the non-discrimination principles inglsituation, the ACCC would first
consider whether those selected for the trial lgptora specific class, and those ng

selected belong to a different class. The ACCC owmgsider that access seekers are

in different classes if they have been selectedgimsed) based on commercial or
operational constraints or based on the specifjairements of the trial. For
example, if a network access provider undertakegsleof a new business-grade
product, it would be reasonable to include acceskess that only provide, or wish
to provide, services to residential users intoffedint class from access seekers tf
provide business products.

Equal opportunity

The ACCC would then consider whether access seekenpeting in that market or|
acquiring the same product and with the same speaggrational or technical
characteristics have received an equal opporttmiparticipate in the trial. In this
example a number of access seekers requested sgegdhout on participating in the
trial. The ACCC would likely consider a number atfors including:

» whether access seekers were treated fairly undesellection process, even
if not all access seekers were selected;

« whether the trial was one in a series of trialsartaken by the network
access provider, and that access seekers who nossectre selected to

participate in the same trial in a different looator at another point in time;

and/or

* whether an access seeker was previously selectgttioipate in a similar
(but not identical) trial.

The ACCC does not expect network access provigegstablish or maintain formal

systems for allocating opportunities for participgtin these activities between
access seekers. Network access providers showleveo, be able to explain how

t

nat

access seekers have been chosen for particulatiastif this information is sought
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by the ACCC.
Consistency with object of Part XIC

If the ACCC was not satisfied that access seekars received an equal opportunity
to participate, it would consider whether the netnaccess provider’s decisions
were inconsistent with the long-term interestsraf-esers. The ACCC may consid
such factors as whether the decision would or waoldunnecessarily inhibit
product development; whether it provides a quatilé and material cost saving tg
the network access provider; and whether it undegmthe competitive process
between access seekers. In terms of underminingptin@etitive process, the ACCC
may weigh-up whether there are consistent pattrfes/ouring or neglecting certain
access seekers, and whether participation wouichpertant or offer an advantage
to supplying the product in downstream markets.

(1)
==

The ACCC does not consider that the non-discrinongtrovisions would always
prevent network access providers from engaging acttess seekers on product
development or service improvements on a bilatemals.

Example 5: Testing products proposed by an accesseker

Consider an example where an access seeker appsaacietwork access provider
to facilitate the development or testing of a neadoict that has been designed or
contemplated by the access seeker. The networkspcevider accepts the access
seeker’s request and the two parties engage iruptagvelopment activities.

A bilateral agreement of this kind between a nekwamcess provider and an access
seeker would not, of itself, raise ACCC concernsudldiscrimination.

Access seeker classes

In applying the non-discrimination principle todtsituation, the ACCC would first
consider whether the relevant access seekers beldhg same class. If the ACCCJi
satisfied that a refusal to engage in bilaterabtiagons with one access seeker is
based on the technical or operational charactesisfi the relevant access seeker,
would be unlikely to consider the refusal to becdiminatory.

7]

—

If the network access provider agrees to undetdkeeral product development
activities with multiple access seekers, but ofedént terms and conditions, the
ACCC would need to be satisfied that the differesnedlect the nature of the
products being developed or differences in techmicaperational characteristics
between access seekers.

Equal opportunity

The ACCC would then consider whether access seekéne same class have
received an equal opportunity to engage in bilhf@duct development. If the
network access provider accepts requests from saseekers with similar technical
or operational characteristics, the ACCC would abgrsthat access seekers receive
an equal opportunity and would not consider thetpra to be discriminatory.
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For product development or service improvemenvigts that are initiated by a
network access provider, or activities that are@peindertaken at industry level with
cooperation by the network access provider, the B@@uld expect that network
access providers ensure that access seekers bhaadya similar opportunity to
provide input into the product development or sggvmprovement process. This may
take the form of documented processes and procgdiueh as the Product
Development Forum rules that NBN Co has publishgld its Wholesale Broadband
Agreement.

6.2. Ancillary services

The information provided in this section relateshte related activity specified in sub-
section (1)(f) in sections 152ARB and 152AXD.

Ancillary services are services that are anciltarthe supply of, or supplied in
conjunction with, a declared service. Examplesnailkary services include facilities
access services, system interfacing services atallation services.

In applying the non-discrimination principle to dlay services, the ACCC will adopt
the analytical process outlined in section 4. fifrte and conditions relating to ancillary
services differ between access seekers but alsasaekers had equal opportunity to
all terms and conditions, the ACCC will not consitteese differences to be
discrimination. If terms and conditions relatecatwillary services are not offered to all
access seekers, the ACCC will need to be satitfieddifferences related to
meaningful distinctions between different classescoess seekers.

Example 6: Facilities access

One of the ancillary services that network accessigers may provide are facilitie
access services, which would allow access seekdisuse and operate equipment
which would be used by the access seeker in pmyiitis services, in buildings
operated by the network access provider.

U

Consider an example where a network access proprderdes a facilities access
service that allows access seekers to install eggiip in racks inside an exchange
building. The number of rack spaces is limited #relnetwork access provider
would need to decide how to allocate the rack sphetveen access seekers.

Access seeker classes

In this example, the ACCC will likely consider theoader class being the products
purchased and/or the downstream market servedn@tiark access provider would
have to offer rack space at the same price andrihdesame terms and conditions|to
all access seekers in these classes.

Equal opportunity

The ACCC would then consider the process useddaaidions made, by the
network access provider for allocating rack sp#dbe network access provider
used a standard and transparent process for aésiseekers that does not
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systemically favour or neglect certain access gsekae ACCC is likely to conside
that access seekers have been given equal oppgrtuni

Consistency with object of Park XIC

As a general statement, the ACCC considers thatvaonk access provider’s
decision to allocate rack space between accessrse@hl be consistent with the
long-term interests of end-users if it uses anaibjely standard and transparent
process, and does not systemically favour or neglaticular access seekers.

In applying the non-discrimination test to differ@pplications of terms and conditions
between access seekers, the ACCC will apply aairanalytical process.

6.3. Provision of information

This section relates to the related activity spedifn sub-section(1)(g) in sections
152ARB and 152AXD.

If a network access provider intends to provideinfation about related activities that
is relevant to all access seekers in a particldesscthe ACCC considers that the
network access provider should endeavour to pravidenformation to access seekers
at the same time. In this case, network accessga®s/may consider whether the
information could be made publicly available.

However, the ACCC does not consider that the nsaraiination provisions would
prevent network access providers from engaginglatdnal discussions with access
seekers on related activities.

Example 7: Bilateral negotiations and seeking infanation

Consider an example where an access seeker séaksation from a network
access provider about a current or future relattigiey (such as about developing
new product). The network access provider enteoshitateral discussions with the
access seeker but refuses to enter discussiongamother access seeker.

55

The ACCC would consider a number of factors in gl the non-discrimination
principle to bilateral discussions about relatetivaes.

Access seeker classes

In applying the non-discrimination principles indlsituation, the ACCC would need
to be satisfied that the two access seekers belawggifferent classes for this
conduct not to be discriminatory. The ACCC would censider that this refusal
would constitute discrimination if it was satisfidtht the refusal was based on
reasonable technical or operational grounds, aadigtussions and information
sought reflected these grounds.

Equal opportunity

Secondly, the ACCC would consider whether the ngtweocess provider has
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provided equal opportunity to all access seekeentgiage in bilateral discussions ¢
related activities. In order to provide equal oppoity, the ACCC does not considg
that the network access provider is required tibaitei discussions with every acces
seeker once it has entered into discussions wsthghe access seeker. Rather, the
network access provider can provide equal oppdstiny dealing equally with all
approaches by access seekers.

The ACCC would also be likely to consider the ekterwhich a network access
provider made information that arose out of bilateliscussions with an access
seeker available to other access seekers. The AOEEnot consider that network
access providers would be prevented from providifmymation about related
activities that is also relevant to other acces&aes to an access seeker in bilaters
discussions.

Consistency with object of Part XIC

If in the course of bilateral discussions, a nekaxcess provider provides
information to an access seeker that is relevaatiter access seekers, and
withholding that information from other access s#eks unlikely to be consistent
with the long-term interests of end-users, the netvaccess provider should
endeavour to provide the information to other ratévaccess seekers as soon as
practicable.

Although a network access provider is not prohibitem providing information to
access seekers in a bilateral context, it shoutdider whether providing

information publicly or in a multilateral forum wtilibe the most effective way of
providing the information to all (or all relevarstgcess seekers in a way that satisf

=

the non-discrimination principle.

Although this section relates to the provisionrdbrmation about related activities,
ACCC considers that network access providers cply dpese principles in their
engagement with access seekers more generally.

=

es

the

26 Draft explanatory material relating to anti-distgnation provisions—December 2011



7. Non-discrimination by a network access
provider in favour of itself

Sections 152AXC(7) and 152ARA(7) of the CCA provttiat a network access
provider must not discriminate in favour of itselfthe supply of declared services.

When determining whether a network access providsrdiscriminated in favour of
itself, the ACCC will consider whether the netwaidcess provider has supplied
declared services to its own business units orquivalence of inputs’ basis.

Equivalence of inputs requires network access pgersgito:

« supply access seekers with the same products\wocsgon the same terms and
conditions (including price, technical specificaisoand service quality) and in
the same timeframes;

e provide access seekers with the same systems acelsges and use these
systems and processes in the same way, withirathe imeframes. This
includes systems and processes relating to bilbindgring, provisioning, fault
reporting and fault rectification; and

» provide access seekers with the same commercahiation on products,
services, systems and processes in the same timesfra

This obligation does not extend to the carryingpbrelated activities such as the
development of new eligible services.

To constrain the incentive and ability for netwadcess providers to preference a
downstream retail operation over another wholesastomer (i.e. access seekers), all
network access providers—subiject to limited exeamzt—will be subject to
‘wholesale-only’ obligation$? That is, they will not be able to supply retaitlemsers
over their own networks.

This will not, however, restrict network accessyders from supplying services at
different layers of the network architecture. Feample, network access seekers may
choose to start supplying Layer 1 (i.e. dark filme)ayer 3 services—in addition to
pre-existing Layer 2 bitstream servitesto wholesale customers. If that occurs, the
incentive may arise for network access providerzréderence their upstream and/or
downstream business units to the detriment of aceeskers.

The ACCC does not expect to see examples of sptgwf declared services by NBN
Co in the short to medium term. In the event, havethat network access providers

13 Revised Explanatory Memorandum to the TLA Bill,149.

14 National Broadband Network Companies Act 20819 (NBN corporations) artelecommunications
Act 1997 s. 143 (designated superfast telecommunicatietsank providers).

15 Designated superfast telecommunications netwarkigers will be required to supply a Layer 2
bitstream service. Similarly, NBN Co’s service offfig is also based on a Layer 2 bitstream service.

Draft explanatory material relating to anti-discimation provisions—December 2011 27



begin to provide Layer 1 or Layer 3 services taeascseekers, they will need to ensure
that any declared services are offered and supphegh equivalence of inputs basis. In
that case, the ACCC will likely supplement or udthtis explanatory material
wherever additional guidance is necessary.
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8. Non-discrimination in regulatory decisions
made by the ACCC

Under sections 152BCB(4A) to (4C) and 152BCB(4Gtd) of the CCA, the ACCC

is prohibited from making an Access Determinatiomalation to services provided by
network access providers which has the effect {dweindirect) of discriminating
between access seekers. Further, sections 152BDAG4AC) and 152BDA(4G) to
(4J) of the CCA prohibit the ACCC from making a 8iimg Rule of Conduct that has
the effect (direct or indirect) of discriminatingtiveen access seekers. This section
provides information on how the ACCC will apply sieeprovisions in the making of an
Access Determination or Binding Rule of Conduct.

For the purposes of these provisions, the ACCCidersthat direct discrimination
refers to circumstances in which there are diffeesrin terms and conditions (or
different application of terms and conditions) be¢éw access seekers and the
differences do not satisfy the non-discriminatioimgiple. The ACCC considers that
indirect discrimination refers to circumstancesvimch uniform terms and conditions
between access seekers (or uniform applicatioarais and conditions) have different
impacts or outcomes for different access seekers.

The ACCC will apply the non-discrimination prinagolvhen making an Access
Determination or Binding Rule of Conduct.

The ACCC considers that if it makes an Access Datetion or Binding Rule of
Conduct, it is most likely that it will include t&s and conditions that are to apply to
all access seekers. In this case, the ACCC corssilat the terms and conditions
would satisfy the equal opportunity condition o thon-discrimination principle, and
that the Access Determination or Binding Rule oh@act would not have the effect of
discriminating between access seekers.

The ACCC may make an Access Determination or Bipéole of Conduct that
includes different terms and conditions to appldifterent access seekers. If the
ACCC sought to make an Access Determination oriBm&ule of Conduct but
considered that uniform terms and conditions betvaaEess seekers was likely to
result in different outcomes for different accesslk®rs, it would consider specifying
different terms and conditions for different accesskers or classes of access seeker
within the instrument (taking care, of course, ts@e that such differences do not also
amount to ‘direct’ discrimination).

In making an Access Determination or Binding RUl€onduct that includes different
terms and conditions for different access seekieesACCC would likely need to
determine that the access seekers belong to diffelesses (for the purposes of
applying the non-discrimination principle). In tluase, the different classes could be
based on reasonable technical or operational diffass.

The ACCC considers that, because it must takeaotount whether an Access
Determination or Binding Rule of Conduct promotes iong-term interests of end-
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users, the Access Determination or Binding Rul€ahduct will satisfy the second
limb of the non-discrimination principle.

Concerns have been raised with the ACCC that thedigcrimination provisions may
compromise the effectiveness of its ability to makeAccess Determination or
Binding Rule of Conduct, if the ACCC was requirecenhsure that any term or
condition it included in an Access Determinatioraddinding Rule of Conduct was
consistent with terms and conditions in existingégs Agreements.

The ACCC does not consider that existing Acceseaments would prohibit it from
making an Access Determination or a Binding Rul€ohduct that includes different
terms and conditions to an existing Access Agreéntiethis were the case, it would
appear to undermine the effective operation oftag XIC access regime.

In the event that it makes an Access Determinairddinding Rule of Conduct that
includes terms and conditions that differ from arstng Access Agreement, the
ACCC considers that the network access providelddvoe responsible for ensuring
that terms and conditions in the regulatory medrarare offered or applied on a non-
discriminatory basis, which would generally requftering the regulated terms and
conditions to all access seekers.
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9. Exemptions to non-discrimination

Sub-sections 152AXC(2) and (3) and sub-section®\R?42) and (3) of the CCA
permit discrimination by a network access proviagainst an access seeker in the
supply of declared services in limited circumstaite

Discrimination against an access seeker in thelgubpleclared services is permitted
if the service provider has reasonable groundlieve that the access seeker would
fail (to a material extent) to comply with the tey@nd conditions on which the service
provider complies with the relevant standard acobsigation.

These exemptions also apply to discrimination gutatory decisions made by the
ACccY

The ACCC considers that whether a network accessdar has ‘reasonable grounds’
is an objective test. That is, it must be just apdropriate in all of the circumstances
for the network access provider to hold the beliéle network access provider must
also be able to demonstrate why it has come taeiisf.

To discriminate against an access seeker for narptance with the relevant terms
and conditions, the reasons must also be nonitri&ga general rule, a single breach
of a term or condition will not constitute a ma#kextent, except in circumstances
where the breach affects the network provider'fitghin an important or relevant way
to comply with its standard access obligations.

The provisions provide the following examples @&asonable grounds’:
« evidence that the access seeker is not creditwatiy/

« repeated failures by the access seeker to compiytiae terms and conditions
on which the same or similar access has been mavid

9.1. Evidence of creditworthiness

This exemption will apply when the network access/ler has reasonable grounds to
believe that a single access seeker will not be &bpay the charges invoiced by the
provider when due. The exemption does not necégsgply to all terms and
conditions between access seekers related tatyadild financial risk. The standard
non-discrimination provisions will apply to thesgrhs and conditions.

The network access provider must have reasonabisds to believe that the access
seeker is not creditworthy.

Some examples of evidence of reasonable grountigigic

% These do not apply to discrimination between acseskers in the carrying on of related activities.
7 see ss. 152BCB(4B), (4C), (4H) and (4J); ss. 152B4AB), (4C), (4H) and (4J) of the CCA.
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e a history of failing to pay money when due;

* receiving multiple breach notices over a reasonatileunt of time;

« failing to provide or maintain adequate financitrity as required; and
* insolvency.

The form of discrimination against an access seeiarinclude requiring a higher
level of financial security or insurance and pariorg more frequent credit risk
assessments in addition to what it would requimenfeanother access seeker. The
network access provider should not impose othergemnd conditions that are
unrelated to the lack of creditworthiness.

9.2. Repeated failures to comply

Network access providers are permitted to discrat@ragainst an access seeker if the
access seeker repeatedly fails to comply witheh@$ and conditions on which the
same or similar access has been provided.

Some examples of repeated failures include:

* repeated failures to rectify breaches of termsamdlitions of supply, or
failure to rectify a significant breach of a termcondition; and

* inability to reasonably comply with compatibilitpyé systems testing
requirements.

The form of discrimination against an access sefkaepeated failures may include
refusing new service orders from the access seslspending existing orders;
reducing service characteristics; and in some mstances disconnecting a service.
The network service provider should only discrinténgp the extent that the access
seeker continues to fail to comply, or has not mistka breach.
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10. Statement of differences

Under sections 152BEBA, 152BEBB and 152BEBC of@@A, NBN Co is required

to provide a statement of differences to the ACG@nvan Access Agreement contains
terms and conditions that differ from the standarchs or conditions set out in the
applicable Special Access Undertaking, StandarchFdrAccess Agreement or Access
Determination.

Similarly, under sections 152BEBE and 152BEBF, glesied superfast
telecommunications network providers must provicggadement of differences when
the terms and conditions in an Access Agreemefdrdifom the applicable Special
Access Undertaking or Access Determination.

These statements must be provided to the ACCCmwitldays after the day on which
the Access Agreement was entered into.

The explanatory memorandum to the TLA Bitites that the purpose of the registers,
and the statements of differences, is to providesiparency to access seekers in cases
where an agreement has been reached that deviateshfe standard termin that
context, they are likely to be used by access ssa&adentify any different terms or
conditions which may be available from their netkvaccess provider. In addition,

they will be used by the ACCC to identify potentahtraventions of the non-
discrimination provisions.

10.1. Form of statement

The statement of differences must be providedform approved by the ACCC. In
addition, it must identify the parties to the Aceégyreement and describe the
differences between the terms and conditions dehan Access Agreement and the
terms and conditions set out in the applicable Bpéccess Undertaking, Standard
Form of Access Agreement or Access Determinatitve. ACCC is also able to set out
such other information (if any) about the Accesse®gnent as is required by the form
of the statement.

The form of the statement of differences, as apgutdwy the ACCC, consists of:
e acover letter to the ACCC; and

* a marked-up copy of the relevant Special Accesstaking, Standard Form
of Access Agreement or Access Determination.

The cover letter must identify the parties to theedss Agreement, the commencement
date and term of the agreement and outline thedbwbgectives and effect of any
differences.

18 Revised Explanatory Memorandum to the TLA Bill 154.
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This form will enable access seekers and the AGC&asily identify differences
between the Access Agreement and applicable Sp&ctalss Undertaking, Standard
Form of Access Agreement or Access Determinatioddition, it will allow the
ACCC to more easily ascertain whether differenoggims and conditions are likely
to raise concerns under the non-discrimination iSfoNs.

The cover letter and marked-up document shoulabete the following email address
which has been established for the lodgement térsents of differences:

statementdifferences@accc.gov.au

The ACCC requests that the statements are lodgel@dtronic form, either in PDF or
Microsoft Word format which allows the statemenitt® be searched.

10.2.  Register of statements

The ACCC is required to keep and maintain registéstatements of differences and
make the statements available for inspection oiADEC’s website. The registers are
to be known as the Register of NBN Access AgreerSéatements and the Register of
Layer 2 Bitstream Access Agreement Statements.

Where information in a statement of differencedisntified as confidential or could

otherwise be reasonably expected to substantiegfyighce the commercial interests of
the relevant party, and that prejudice outweiglespiblic interest in publication of the
material, the ACCC may remove that material fromphlblic version of the statement.

The ACCC expects network access providers to gléaentify any confidential or
commercially sensitive information which they wishbe excluded from the public
registers.
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11. Enforcement

Under sections 152AZ and 152BA of the CCA, compleawith the non-
discrimination obligations is a carrier licence diion and service provider rule.
Accordingly, breach of the non-discrimination ohligns by a network service
provider amounts to a breach of its carrier liceomeditions and service provider
rules pursuant to sections 68 and 101 offikecommunications Act 199the Telco
Act). Failure to comply with the non-discriminatipnovisions will also render a
network access provider liable to court orders uséetion 152BB of the CCA.

The ACCC has a key role in enforcing the non-dimsaration provisions under both
the CCA and the Telco Act. Specifically, where atcavention has occurred, the
ACCC has the ability to:

» seek recovery in the Federal Court of a pecunianafty of up to $10 million
per contravention for corporations and $50,000cpetravention for
individuals;

» seek restraining or performance injunctions to emsompliance with the non-
discrimination obligations; and/or

» seek an order in the Federal Court requiring tlwigder to comply with the
obligation or compensate any person who has sdfi@tess as a result of the
contravention, or any other order that the countkihappropriate.

This does not prevent any party whose interestaféeeted by a contravention of the
non-discrimination provisions from seeking ordewsf the Federal Court when the
Federal Court is satisfied that a contraventiondezsirred.

The ACCC'’s primary aims in enforcing the non-distriation obligations will be to:

» stop unlawful conduct;

deter future offending conduct;

undo the harm caused by contravening conduct;

encourage the effective use of compliance systant;
* where warranted, punish the wrongdoer by the intjposof penalties or fines.

These aims can be achieved through a variety ohamesms. For example, the ACCC
could seek to resolve the matter administrativelypyoaccepting a section 87B court
enforceable undertaking from the relevant netwadeas provider. Alternatively, the
ACCC may choose to pursue litigation to seek peslinjunctions or orders.

The magnitude of ACCC action will depend on theasemess of the conduct in
guestion. When determining the seriousness ofachreand the appropriate
enforcement mechanism, the ACCC will consider tieting factors:
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» the effect that the conduct has had or is likelijdge on competition;

» the extent and blatancy of the conduct;

» whether the conduct is on-going; and

* whether the network access provider has coopevéatadhe ACCC.
The ACCC will consider each of these factors sepfrand each will be given

appropriate weight according to the circumstanéeseocontravention. These factors
are not exhaustive and are not listed in orderriofipy.

How will the ACCC detect breaches?

Whilst the statements of differences will enable ACCC to identify differences in
terms and conditions offered by network accessigeus, it will not be the sole
means by which the ACCC will detect breaches oitre-discrimination provisions

The ACCC will also rely on complaints from accesskers who have, for example
experienced discriminatory treatment or have beérsed terms or conditions which
have been provided to another relevant accessrs@skelentified in their statement
of differences).

Further information on the ACCC'’s general appromcanforcement is outlined in the
ACCC’s Compliance and enforcement policy.

19 Available athttp://www.accc.gov.au/content/index.phtml/itemigi7864

36 Draft explanatory material relating to anti-distgnation provisions—December 2011



